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VALIDITY OF A PRIVATE AWARD MADE IN A 
PENDING SUIT. 

“Informal and uncontrolled arbitrations leading up to the 
bare issue whether there was in fact a valid adjustment are the 
very thing which the Legislature intended to deliver litigants 
from” (per Rankin, C. J., in Amar Chand Chamaria v. Ban- 
wart Lall Rakshit1). In a recent case decided by the High 
Court at Patna, Ramadhar Rai v. Subedar Pathak3, the learn- 
ed Judges referred to the existence of a singularly striking 
‘conflict between the various High Courts in India on the 
subject under discussion and expressed themselves as inclined 
to adopt the view held in Bombay, Madras and Allahabad in 
preference to that held in Calcutta and Lahore. 


And, indeed, a reference to the books discloses a bewil- 
‘dering mass of case-law on the subject. In considering 
the subject, it is unnecessary to go back very far, for recent 
Full Bench decisions have settled the law in several High 
Courts, so far as they are concerned. Thus in Bombay, Madras 
and Allahabad, three Full Benches have recently answered the 
question in the affirmative: Chanbasappa v. Basalingayya3, 
Subbaraju v. Venkairamarajus and Gajendra Singh v. Durga 
Kunwar. A similar result bas been reached in the High Court 
at Rangoon and in the Courts of the Judicial Commissioners of 
Oudh and Nagpur: Laljee Jesang v. Chander Bhan8, Basaoo v. 
Jagannath’ and Narayandas Bhagwanji & Co. v. Kalyanji 
Mawaji & Co.8 


1. (1921) LL.R. 49 Cal 608 at 614. 2. (1932) LL.R.11 Pat. 237. 
3. (1927) LL.R. 51 Bom. 908 (F.B.). 
4. (1928) I.L R. 51 Mad. 800: 55 M.L.J. 429 (F.B.). j 
5. (1925) I.L.R. 47 All. 637 (F.B.). 6. (1930) LL R. 9 Rang. 39. 
J. AIR. 1931 Oudh 127. 8. ALR. 1928 Nag. 173. 
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The contrary view, however, has been taken in the High 
Courts of Calcutta and Lahore. The leading cases in these 
Courts are those of Amar Chand v. Banwari Lalll, Girimont 
Dasi v. Tarini Charan’ and Hari Parshad v. Soogni Devis. It 
is unnecessary to go back earlier than these cases, for the 
subject has been fully discussed in them and a reference to the 
earlier cases will only be of historical interest. 

Reference may be made, at the outset, to the Statute Law, 
having any bearing on the subject. It may at once be stated 
that there is no Statute law directly referring to the subject 
under discussion. What Statute law there is only refers to 
arbitration in other respects; and that has been distributed over 
several enactments, vis., ($) The Indian Arbitration Act, (ti) 
The Contract Act, (iii) The Specific Relief Act, and (tv) The 
Code of Civil Procedure. 

The first of these Acts has got a very limited application, 
its operation being confined to the Presidency towns, and evem 
there, it purports to deal with only two classes of cases :— (a) 
Where there is no pending suit at all, and (b) Where after a 
‘submission’, a suit is filed by either party (Ss. 3, 18 and 19). In 
the second of the Acts mentioned, only S. 28 makes a refer- 
ence to arbitration at all. What it says is that references to 
arbitration are not unlawful as barring recourse to the Courts 
of Justice. The third of the Acts referred to similarly con- 
tains only one section referring to arbitration, vis., S. 21; the 
proviso to that section states that contracts to refer to arbitra- 
tion cannot be specifically enforced save as provided by the 
Indian Arbitration Act or the Civil Procedure Code. But it is 
the last of the Acts mentioned, viz., the Code of Civil Proce- 
dure, that is the most important and only relevant Statute which: 
has some bearing on the present subject. And, in fact, the 
whole controversy has raged on the legal effect and construction 
of particular provisions which are to be found therein, vis., 
S. 89, Sch. II, and, as claimed for the majority view, R. 3 
of O. 23. 

But out of the discussion in the cases, four salient points. 
emerge. They may be stated as follows :— 

(a) Whether the provisions of Sch. II of the Civik 
Procedure Code are exhaustive? 


1. (1921) LL.R, 49 Cal. 608. 2. (1927) LL.R. 55 Cal. 538. 
3. (1920) 3 L.L.J. 162. 
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(b) Whether S. 89 of the Code is mandatory? 

(c) Whether in any event R. 3 of O. 23 will apply? 

(d) Whether, finally, a suit could be laid on the basis of 
such an award? 


There are four reasons why the Second Schedule should 
be held to be exhaustive: f 

(a) The comprehensiveness of the provisions therein. 

(b) The anxiety of the Legislature to preserve the 
dominance of the Court. 

(c) The principle that the jurisdiction of the Court 
cannot be ousted lightly. 

(d) The anomalies that would result in permitting 
private references in pending suits. 

Now looking at the Second Schedule, one finds that it 
provides for any one of four contingencies, vis. : 

(4) Where parties to a suit desire to make a reference 
to arbitration. 

(ii) Where parties on agreeing to refer to arbitration, 
desire to make such a reference an order of Court. 

(iii) Where after both a reference,and an award, 
parties desire to make an award a rule of Court. 

(tv) Where after reference made by consent one of the 
parties resiles from it and files a suit in Court in respect of 
the same subject-matter. 

It will be seen that it is only the first of the sub-divisions. 
referred to supra that deals with references made in a pending 
suit, while all the other sub-sections deal with cases, where 
the Court’s intervention js sought for, either after a reference 
or after the making of an award. It will be noticed that the 
only method contemplated by the law for parties to a suit desir- 
ous of having an arbitration is by getting an order of the 
Court therefor. That there may not be a conflict of juris- 
dictions is provided for by enacting para. 3; that the Court 
must have always a watchful control of the proceedings is pre- 
scribed by the succeeding paras: para. 15 empowers the 
Court to resume entire control of the case, where neces- 
sary, and scrap off the whole arbitration proceedings; and 
para. 16 finally makes it incumbent on the Court to pass a 
decree in terms of an award, that is otherwise in order. 
Paras. 17 and 20 reaffirm the same principle, vis., that 
the Court is to be the jealous watchdog of the entire 
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proceedings, from start to finish. Thus, the provisions are very 
comprehensive; the Legislature has provided for every possible 
contingency, consistent with the principle that the Court’s 
dominance must be preserved intact. 


Pausing there for a moment, one is impressed by the 
anxiety of the Legislature to give the Court the dominating 
hand. Whether the proceedings had been initiated under 
para. 3 or para. 17 or para. 20, the power of the Court is always 
preserved, to quash the whole proceedings when necessary 
under para. 15 (2), and to proceed with the old suit or with the 
new proceedings which have been directed to be registered 
as a suit. The jurisdiction of the Court is not to be lightly 
ousted ; the hold of the Court, once it has come into existence, 
is not to be lightly relaxed or taken away, except in rigorous 
conformity with the provisions prescribed. The various pro- 
visions in Sch. II have been carefully designed in order to 
subserve and foster one dominant principle, viz., the supremacy 
-of the Court established by the law of the land. 

Citizens have, of course, the privilege of referring their 
disputes to arbitration; but if the Court is to have anything to 
do with them, they must be subject to the Court’s ultimate 
decision. It is because of this, that para. 18 does not make it 
obligatory to stay a suit filed in breach of an agreement to refer 
to arbitration. The Court may stay the suit at its discretion 
but is not bound to do so. If it elects not to stay, there can be 
no question that the proceedings in arbitration will be entirely 
infructuous. Compare S. 19 of the Indian Arbitration Act. 
Even where it elects to stay, it does so only in the exercise of 
jurisdiction and this does not therefore oust its jurisdiction. 
Compare the observations of Vaughan Williams, L. J. in 
Doleman & Sons v. Ossett Corporation|. 

Then, there is one great principle which has to be 
remembered in this connection, namely, that once a Court 
is seised of acause, its jurisdiction cannot be ousted by 
the secret and private act of the parties (per Beaman, J., in 
Vyankatesh v. Ramchandra). Therule is a rule of public policy 
and expediency and has been devised in orderto avoid a conflict 
of jurisdictions. Exceptions may, of course, be engrafted on 
this rule and, in fact, have been so engrafted. But this can be 





1. (1912) 3 K. B. 257 at 263. 
2. (1914) I. L. R. 38 Bom. 687 at 693. 
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done only under high authority—the authority of the Legis- 
lature. Thus, for instance, para. 3 of Sch. II formulates a 
statutory exception to the rule, but, as has been stated earlier, 
the Court can resume jurisdiction, when necessary. The rule 
thus existing, and the exceptions requiring to be authorised, it 
is not open to anybody to enlarge the exception, unless there is 
anything very compelling to that end. The provisions of 
Sch. II and possibly R. 3 of O. 23 are exceptions recognised 
by the Statute and engrafted on the general rule. The case of 
private references in pending suits has not been made an excep- 
tion. Hence the general rule must apply. Compare the obser- 
vations of the learned Judges in Raja of Venkatagiri v. Chinta 
Reddy1. 

The Legislature, if ithad really intended to favour such 
references, could have easily included them in para. 20 of 
Sch. II, in which case, the dominating principle alluded to 
earlier, vig., that the Court is to have the ultimate decision in 
its hands, would have been conserved. The Code, however, does 
not contain any such provision, and it necessarily follows there- 
fore that tbe Legislature has not chosen to do so, because, in its 
opinion, such provision was inexpedient. 

Lastly, the most important reason why Sch. II must 
be held to be exhaustive is this. The essence of a Code is to be 
exhaustive. See Gokul Mandar v. Pudmanund Singhs. About 
the particular case which is being dealt with, the Code is signi- 
ficantly silent, though it contains elaborate provisions with 
reference to arbitration, and deals with the subject of arbitra- 
tion separately, in Sch. II. It is a reasonable inference to 
conclude from this circumstance, taken along with the considera- 
tions regarding the results of permitting private references, 
that the provisions of Sch. II are exhaustive. 

And, in fact, a consideration of the consequences of hold- 
ing the contrary view will pointedly demonstrate the correct- 
ness of the aforesaid view. Thus, in several cases, it may 
happen that an award on a private reference in a pending suit 
may be defective in one of several particulars. It may have 
left undetermined any of the matters submitted, or it may be so 
indefinite as to be incapable of execution or may refer to pro- 
perties other than the subject-matter in a manner that you 





1. (1912) L L. R. 37 Mad. 408 at 410: 22 M. L. J. 447. 
2 (1902) L. R. 29 I. A. 196: L L. R. 29 Cal. 707 at 715 (P. CG). 
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cannot separate the valid from the invalid portions, such as 
what occurred in the case of Nathan v. Samsoni. In these 
cases what can the Court do? Has it got jurisdiction first to 
receive the award? If it had, can it remit the award or supersede 
it? If it desires to adopt either of the two courses, where is 
the jurisdiction so to do? If the matter had been referred to 
arbitration with its sanction, it could have and, in fact, would 
have been bound to interfere. But can it do so likewise in the 
case postulated? Plainly the answer must be in the negative. 
It will thus be seen that the Court would be powerless to inter- 
fere, even though it might feel strongly that its interference was 
necessary. i 

But then is it entitled to pass a decree at all? The Code 
prescribes the circumstances under which decrees can be passed, 
either in the exercise of original or appellate jurisdiction; 
orders may likewise be passed in specified cases. And in cases 
of references to arbitration, decrees may be passed under speci- 
fied conditions. There is no provision at all for the passing of 
a decree in respect of a private award made in a pending suit, 
either in the Indian Arbitration Act or in the Second Schedule 
of the Code which deals specifically and in terms with questions 
relating to arbitration. It is very important to recall to the 
mind the fact that the former Act deals, as its preamble states, 
only with references to arbitrations without the intervention of 
the Court. And yet no provision is therein made for passing a 
decree in the circumstances mentioned. What can be the ex- 
planation for this glaring lacuna? Is it a mere casus omissus 
on the part of the Legislature? or is it the case of a deliberate 
refusal to provide for such cases? One should be loath to 
admit the theory of a slip, in the absence of convincing expla- 
nation. Convincing explanation, on the other hand, there is, 
abundantly for the contrary position. And it is this. It is be- 
cause of the serious anomalies that would result, and the serious 
injustice that might be occasioned by permitting such references, 
that the Legislature has advisedly refrained from providing for 
such a case. 

A consideration, also of the stages leading up to an award 
which is passed on a private reference, will make the position 
clearer. In the case of a pending suit, the Court is entitled and, 
in fact, bound to proceed till the making of a decree. But take 


ee 
1. (1931) LL. R. 9 Rang. 480. 
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a private reference in a suit. Is the Court bound to stay its 
hands? Clearly not, there is ‘no provision therefor. Will 
para. 18 of Sch. Il apply? Clearly not. Even if para. 18 is 
applied, the Court is not bound to stay its hands. It can still 
proceed with the suit. Suppose in the course of the suit, the 
Court dismisses the suit, can this order be called slira vires? 
Clearly not. Then what will become of the proceedings pur- 
suant to the reference? Suppose one of the parties desires to 
file the reference in Court. Can the Court accept it? Clearly 
not. A very recent decision from Bombay has given this an- 
swer. Dinkarrai v. Yeshvanirail. Or suppose the plaintiff 
turns up resiling from the reference and an ex parte decree is 
passed. Can the decree be said to be ulira vires? Clearly not. | 
Then what will be the value of any award that may be passed? 
Clearly nothing. 

It will thus be seen that, apart from the consequences that 
will ensue on the making of an award on such a reference, the 
same difficulties and anomalies will arise, even at the earlier 
stage. Surely, it must be a false principle of jurisprudence 
which would permit a litigant to ignore the very tribunal which 
he had himself invoked and, at his own sweet will and pleasure, 
and without any authority, to create another and independent 
tribunal with concurrent and co-ordinate authority to adjudicate 
on his rights. In the case of a conflict, which tribunal is to 
prevail? Considerations of public policy dictate the answer. 
It is that tribunal which has been established by the law of the 
land. Compare the interesting observations of Fletcher 
Moulton and Farwell, L. JJ. in Doleman & Sons v. Ossett. 
Corporations. ° 

But, it was stated by Chief Justice Marten in Chanbasappa 
v. Basalingayya3 that the English Law allowed such refer- 
ences and also allowed them to be pleaded in defence. With 
the greatest deference, it is submitted that the Indian Law is 
different. The Indian Law does provide a safe and authorita- 
tive guide in these matters. The Second Schedule foresees all 
these anomalies and guards against them, in the very elaborate 
provisions it contains. If any such anomalies arise, as in the 
case which is being considered, it is because of the parties’ own 
creation. Such anomalies cannot possibly arise in the cases 

1. (1929) 31 Bom. L.R. 1403 at 1411. 


2, (1912) 3 K. B. 257 at 267, 269, 273, 274. 
3. (1927) LL.R. 51 B. 908 (F. B.). 
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contemplated and provided for by the Legislature. The 
irresistible inference is that proceedings which attract such 
anomalies are unauthorised. 

And in the Madras Full Bench case, Phillips, J. is reported 

to have put the question to the arguing counsel—the latter was 
arguing that awards in private references cannot be accepted— 
“But then, parties also cannot make any compromises.” The 
argument was like this. If parties can settle the differences, by 
themselves, under Rule 3 of Order 23, why cannot they arrive at 
the same result, at the instance of third parties? The result is 
the same, only the modus operandi is different. With respect, 
the answer is that the former class is provided for while the 
- latter is not. As stated. earlier, the former is a recognised 
exception to the general rule mentioned therein, while the latter 
is unrecognised and unauthorised. The very provision of law 
which the learned Judge had in mind suggests also the answer 
to His Lordship’s query. If the law does not make any pro- 
vision for such private references, then it must be taken that 
such references come within the mischief of the general rule. 

It is, however, a matter for surprise that the learned 
Judges who have upheld the validity of these private references 
have not adverted to the various anomalies which would result 
therefrom. These decisions have proceeded on two main 
grounds, viz.: 

(+) That the previous history of the case-law affirms the 
validity of such private references, and 

(ii) The provisions of the Second Schedule -were only 
- permissive and not mandatory. 

On the first point, it has been stated that decisions from 
the Code of 1859 have upheld these references and the provi- 
sions in the present Code being exactly in part materia, these 
decisions ought not to be ignored. There are, with respect, 
two answers to this. Firstly, these decisions are of no authority, 
after the pronouncement of the Judicial Committee in the case 
of Ghulam Khan v. Muhammad Hassani, that once a suit is 
instituted, all proceedings in arbitration are subject to the 
jurisdiction of the Court. “The old decisions must be read with 
caution after Ghulam Khan v. Muhammad Hassanl (per 
Hayward, J.,in Vyankatesh Mahadev v. Ramchandra Krishna’). 


1, (1901) LR. 29 I.A. 51: I. L. R 29 Cab 167: 12 M.L.J. 77 (P. C). 
2. (1914) L L. R. 38 Bom. 687 at 696. 
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Even if this answer is inadequate, there is the second answer, 
vig., that these cases have not discussed the anomalies that 
would arise in permitting such references. 

On the latter head, it has been said that the use of the word 
“may” in para. 1 itself showed that the provisions were only 
permissive and not mandatory (per Marten, C. J., in Chan- 
basappa v. Basalingayya!). The learned Chief Justice observed 
further that the word “may” was also used in paras. 17 and 20 
in the same sense. With the greatest respect, it is submitted, that 
this is not justified. There can be no doubt that the provisions 
of paras. 17 and 20 are permissive. These provisions refer to 
matters which take place before any Court has seisin of them. 
They are simply enabling provisions. They do not purport to 
invalidate proceedings referred to therein but only state that if 
the parties are desirous of seeking the intervention of the Court 
they must proceed in the prescribed modes. Nor can any 
anomalous consequences arise, if such proceedings were permit- 
ted to be conducted without the intervention of the Court at all. 
The case, however, is entirely different in the case of the matter 
referred to in para. 1. The consequences of holding that re- 
ference may be made in a pending suit, without the sanction 
of the Court, have been adverted to earlier and are too serious 
to be slurred over. 


In the circumstances, to interpret the word “may” occurring 
in para. 1 in the same fashion as in paras. 17 and 20 is, with 
great respect, to proceed on an entirely misleading basis, and it 
is this supposed analogy, which it is submitted, has led to 
the inadequate appreciation of the word “may” in para. 1. 


It is submitted, further, that the mere use of the word 
“may” ought not to be allowed to conclude the matter. It is 
well known that in proper cases, the word “ may” itself can 
connote a mandatory nature. R.v. Tithe Commisstonerss. 
Also, compare the observations of Earl Cairns, L. C., in Juhus 
v. Lord Bishop of Oxford’. If, therefore, from the context or 
from a full survey of all the provisions, it can be reasonably 
inferred that the provisions of the Second Schedule are exhaust- 
ive, the mere use of the word “may” ought not to affect 
the conclusion. 


(1927) I. L. R. 51 Bom. 908 at 934 (F. B.). 
2. (1849) 14 a B. 439: 117 E. R. 179. 3. (1880) 5 A. C. 214 at 223, 
B 
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On this portion of the subject it may be stated, in conclu- 
sion, that the provisions of the Second Schedule are exhaustive 
and that the mere use of the word “may” cannot affect the 
result. 

A B. Whether S. 89 of the Civil Procedure Code is mandatory? 
. The aforesaid conclusion is confirmed by a consideration 







A that the true answer must be in the affirmative. It will be 
sufficient to mention the leading considerations which lead to 
this result. 

(1) The section is new and has been enacted shortly after 
the decision of the Judicial Committee in Ghulam Khan v. 
Muhammad Hassan1. This section accepts the principle laid down 
in that case that in pending suits all proceedings in arbitration 
‘are under the supervision of the Court. “ The classification (in 
Ghulam’s case) has been given legislative effect to by the Code 
of 1908” (per Rangnekar, J., in Dinkarrai v. Yeshvantrai®). 

(2) Cl. (2) of S. 89 plainly indicates that some change was 
intended. Otherwise, there is no meaning in saying that the 
provisions of the Second Schedule shall not affect the matters 
particularised therein. It may be, that the provisions in the pre- 
sent Second Schedule are exactly in pari materia with Chapter 
XX XVII of the Code of 1882, though, according to one learned 
Judge, they are “ not the same either materially or, from an exact 
point of view, in principle” (per Cunliffe, J., in Laljee Jesang 
v. Chander Bhan Shukuls). Whether the provisions are the same 
or otherwise, a change has been definitely intended under 5. 89; 
otherwise, cl. (2) will be entirely otiose. 

(3) If some change was then intended what was itr The 
answer is plain. Cl. (1) reads “ All references to arbitration 
whether by an order in a suit or otherwise shall be governed by 
the Second Schedule.” Be it noted that there are no such words, 
as “in so far as they are applicable” or words conveying a 
similar import. Now, that is a very comprehensive description. 
The Code is a procedural Code and any litigant who desires to 
invoke the aid of the Code must adopt the procedure prescribed 
therein. If no procedure is prescribed for a particular kind of 








. 1. (1901) LR. 29 LA. 5i% L L. R. 29 Cal. 167 212 M. L. J. 77 (P. C.). 
2. (1929) 31 Bom. L. R. 1403 at 1411. 
3. (1930) L L. R 9 Rang. 39. 





cannot be conducted by the Court. S. 141 of the Code will not 

apply, for obvious reasons. That section applies to miscellaneous 
proceedings, such matters as are prescribed for suits. Now the Š 
nearest analogue to private arbitration proceedings in pending PE 
suits is that kind mentioned in para. 20. Such proceedings 
obviously cannot apply to the case suggested, for the simple 

reason that para. 20 clearly contemplates that no suit is 

pending (per Marten, C. J., in Chanbasappa v. Saree 

ayyal). Ex hypothesi, S. 141 applying the procedgAte 
miscellaneous proceedings cannot apply to the pesh 
inference is that such proceedings as-are not pf 
fically by the Second Schedule are not authori A 
at all and so cannot be had in the Court. 
argument that S. 89 only prescribes that such meska digest 
specifically provided for by the Second Schedule shall be so 









governed is not correct. Such a construction plainly ignores 
-o | EF DD 
(4) But the most important consideration is eee 


singular absence of a saving provision in S. 89, as is to be found 
in S. 91 (2). It has been argued, for the contrary view, that 
the Legislature is presumed to know the existing law and that 
if any change is intended, such an intention would be clearly 
manifested; and that existing rights can be taken away by a new 
enactment, only expressly or by necessary implication. Hence, 
it has been said that before 1908, the decisions had uniformly 
recognised the right to make a private reference in a pending 
suit though not specifically provided for by the Codes of 1859 
and 1882 and that such a right cannot be taken away, in the 
absence of clear specification. In order to meet this argument, 
one may point to cl. (2) of S. 91, which clearly saves what may 
be called the Common Law right of a citizen to bring an 
action in respect of public nuisances. If the Legislature intended 
to conserve the so-called ‘right’ to make a private reference they 
would have specifically stated so, in so many words, as they did 
by cl. (2) of S. 91. If they had so intended, nothing could have 
been easier than to have inserted another clause, as in cl. (2) of 
S. 91. The fact that they did not do so but on the contrary 
they inserted the present cl. (2) in S. 89, taken along with the 





1. (1927) I. L. R. 51 Bom. 908 at 936 (F. B.). 
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very comprehensive description given in cl. (1), clearly points 
to the conclusion that S. 89 is explicit and mandatory. 

The contrary view, however, proceeds on three main 
grounds. The first of them is that S. 89 is intended only to 
‘link up’ the Second Schedule with the ‘body of the Code’, and 
that the section itself had to be enacted only, because of the new 
arrangement of the Code into sections and schedules. It has 
been said that the section was intended only to bring into opera- 
tion and give life to the Second Schedule, which would otherwise 
have been inert; and reference has been made to Ss. 69 and 
121, which, it is said, similarly bring the Third and the First 
Schedules into operations. And the authority of Sir Lawrence 
Jenkins is invoked for the view that S. 69 was intended to confer 
jurisdiction to act under Sch. III. Mant Mohan Mandal v. 
Ramiaran Mandal. 


In answer, it may be mentioned first that even this view 
has been doubted. It has been stated by high authority that the 
schedules have equal authority with the sections themselves and 
that both owe their potency to the same source. But apart 
from that consideration, the difference in the phraseology 
between S. 89 on the one hand and Ss. 69 and 121 on the 
other is fundamental. It may be conceded that one object of 
enacting S. 89 was to link up the section with the Second Sche- 
dule. But to stop there and state that the effect of the section has 
been exhausted is, with respect, to ignore the true effect. S. 121 
simply says that the rules in the First Schedule shall have effect; 
this was ‘necessary, because the next succeeding sections 
delegated to the High Courts the power to modify them. But 
Ss. 69 and 89 statedly refer to particular matters. And as be- 
tween Ss. 69 and 89 themselves there is the important difference 
that S. 89 contains cl. (2), which itself makes it~ clear that a 
different effect was intended to be given to that section. The 
intention in enacting S. 89 was, as stated, to effect a change in 
the law and to bring all arbitration proceedings within the 
Second Schedule, thereby making the section mandatory. 

Next, it has been said that existing rights cannot be taker 
away except by express words and that the wording of S. 89 
is, as Crump, J., put it in Chanbasappa v. Basalingayya’, “totally 
inapt to convey a prohibition’. This argument has been 


1. (1915) LL.R. 43 Cal. 148 at 152, 
e. ` 2. (1927) I. L. R. 51 Bom. 908 at 945 (F. B.). 
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sufficiently answered earlier. It may be that the Legislature 
has not used very happy language to convey its intent. But, 
yet, there cannot be any doubt that S. 89 is very explicit and 
mandatory in its operation. 


Finally, it has been said that in any event the words “ any 
other law for the time being in force” occurring in S. 89 refer 
to R. 3 of O. 23, Civil Procedure Code, and that though the 
wording of S. 89 may be mandatory, an exception is made 
with reference to that order. 


C. Whether R. 3 of O. 23, Civil Procedure Code, 
may be applied to this case? 

If the foregoing discussion is correct, it is submitted that 
for the present question there can be only one answer, vis., 
the negative. ' To hold the contrary view would be to permit 
litigants to circumvent the law in an insidious manner. 

There are two main reasons why R. 3 of O. 23 ought not 
to be applied. As stated earlier, S. 89 of the Civil Procedure 
Code is mandatory. Any exception to the rule laid therein 
must, besides the Indian Arbitration Act specifically referred 
to there, come within the words “any other law for the time 
being in force”. These words can only refer to some other 
law, not contained in the Code itself. It would be a strange 
thing indeed, if any other portion of the Code were intended to 
be covered by this expression; to hold such a view would be to 
unnecessarily strain the words. They could only refer to some 
other statutory enactment, like the Indian Arbitration Act, 
dealing with matters of arbitration. See also the observations 
of Blackwell, J. in Chapbasappa v. Basalingayyal where His 
Lordship observes that R. 3 of O. 23 will not be covered by 
the words “any other law... ” in S. 89. 


Again the omission of the word ‘arbilration’ from R. 3 
of O. 23 would also seem to indicate that the rule would not 
apply to such cases. The Legislature has used the word ‘ arbi- 
tration’ elsewhere in the Code itself; in fact there is one whole 
chapter—Chapter VI—entitled “ On arbitration”. If the Legis- 
lature had really contemplated arbitration as one of the modes 
of adjustment, it would have been the easiest thing to add the 
word ‘arbitration ’ after the words ‘ agreement or compromise’ 
in R. 3. Surely the Legislature would not have left the 





1, (1927) LL.R. 51 Bom. 908 at 952 (F.B.). 
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matter to be inferred, after a process of research into the 
etymological sense of the word ‘ compromise’. 


Assuming, however, that R. 3 could be held to cover such 
cases, there are other reasons why the rule ought not to be 
applied. As has been stated earlier, any award may offend the 
principles underlying Rr. 14 and 15 of Sch. JI; but yet, if the 
arbitration had been held on a private reference, the Court 
would be powerless to interfere with the award. For under 
R. 3, the Court has no discretion in the matter; it is obliged to 
pass a decree, in so far as the award relates to the subject- 
matter of the suit. It is more than obvious that awards may 
come within the mischief of Rr. 14 and 15, otherwise than as 
relating only to a matter beyond the subject-matter of the suit. 
If R. 3 were to be applied, the result would be that the Court 
would be obliged to pass a decree though, if the award had 
been made on an authorised reference, the Court would and 
in fact ought to have interfered. It is submitted that in the 
circumstances, a view which upholds the applicability of R. 3, 
even where such anomalous and mischievous consequences 
would result, ought not to be accepted as correct. 

There is yet another reason why R. 3 would not help the 
present case. The word ‘lawful’ in R 3has been construed 
in Qadri Jahan Begam v. Fasal Ahmadtas excluding only those 
cases where the agreement would be voidable by one of the 
parties on the ground of undue influence, coercion or fraud. 
C. F. Laraiti v. Ch. Shiam Sunder’. If this definition were 
right, then the same consequences adverted to in the preceding 
para would ensue. 

It is, however, submitted, that the’term ‘lawful’ ought not 
to be understood in such a limited sense. In the Indian 
Contract Act there is a statutory definition of the term 
‘unlawful’ in S. 23. That definition may be taken as a safe 
guide. According to that definition, the term ‘unlawful’ will 
cover agreements which tend to defeat the provisions of any 
law. If the conclusion is right that S. 89 is mandatory and 
that all arbitration proceedings ought to conform to the Second 
Schedule and, if not, are invalid, then, it is submitted, that 
awards made on private references in pending suits cannot 
attract R. 3, because they will not be lawful within the meaning 


` 





1. (1928) 1I. L. R. 50 All 748. 
2. A.I. R. 1932 AlL 478, 
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of that rule, as tending to defeat the provisions of the Civil 
Procedure Code. 

But, it has been said for the opposite view, that R. 3 
ought to be applied for several reasons. First, it has been 
said, that historically viewed, the present R. 3 of O. 23 and its 
precursors Ss. 375 and 98 of the Codes of 1882 and 1859 
respectively have been invariably applied to such private awards. 
Now, it is a settled principle that even in matters of procedure, 
the mere fact that a particular practice has long been followed 
will not be a ground for upholding it, if it is shown to be 
erroneous. 

But the matter under discussion is not a matter of mere 
procedure, as held, with respect, erroneously in Ayyannamma 
v. Ramaswamii, The matter involves substantive rights, and also 
questions of public policy and expediency. 

But, apart from this consideration there is another one, vis., 
that ihe cases before 1908 are no longer of any authority 
after 1908, because the Code of 1908 has brought about a 
change in the law adopting the observation of the Judicial 
Committee made in Ghwlam’s case® that in pending suits, 
arbitration proceedings are, from first to last, under the 
supervision of the Court. 

Again, it is said that the primary meaning of the term 
‘compromise’ in R. 3 is reference to arbitration and therefore 
includes an award and that, therefore, the rule covers such 
awards also. With the greatest respect, it is submitted that 
this is only an attempt to support a long line of decisions which, 
as submitted earlier, can form no guide under the new Code. 
But even if the argument based on the etymological sense of 
the word is permissible, it is not very convincing. For, so far 
as the primary meaning of the word, +. e., a reference to arbi- 
tration is concerned, there is a consensus of opinion that a bare 
reference to arbitration will not attract R.3. Venkatachala v. 
Rangiah3 and Vyankatesh v. Ramchandra4 though in one case, 
it must be added. Walsh, J. observed: “ The reference was only 
a ‘consequential’ and secondary . . . The agreement of 
the 10th February (which preceded it) is the adjustment” 
within the meaning of R. 3 of O. 23: Gajendra Singh v. Durga 








1. (1927) 53 M. L. J. 444. 
2. (1901) L. R. 29 L A. 51: I. L. R. 29 Cal. 167: 12 M. L. J. 77 (P. G). 
3. (1911) I. L. R 36 Mad. 353: 21 M. L. J. 990. 
4. (1914) L L. R 38 Bom. 687. 
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Kunwari. Marten, C. J. stated that the resultant award also 
must be covered by the word ‘compromise’. It is submitted, 
that even if it were permissible to interpret a word by reference 
to its primary elymological sense, it is scarcely permissible 
to extend the process further, and to say that what results from 
the reference must also be held to be covered by the word. 


Finally, it has been said that though the award may be 
invalid as such, yet it may be enforced under the general prin- 
ciples of contract. Theaward has resulted out of an original 
contract between the parties. ‘Every reference to arbitration 
involves a contract to perform the award, . . . and itis this con- 
tract which can be enforced” (per Kanhaiya Lal, J., in Gajendra 
Singh v. Durga Kunwari). First, it is difficult to conceive of a 
contract being carved out of a finished award, albeit the latter 
may have proceeded only on the basis of the contract. Assuming 
that such a process is possible and permissible, what is the con- 
tract in respect of which the decree may bepassed. If the 
award goes out, there only remains the original contract, t.e., 
the agreement to refer. If itis the agreement to refer, what 
decree can be passed on that basis? The Courts have, as stated 
earlier, answered the question in the negative. Even if a decree 
were passed, there would be no use in sucha decree. The 
strongest objection, in fact, to such a course would be this, vig., 
- that the contract directly comes within the mischief of S. 23 of 
the Contract Act. The naked contract which, it is said, might 
be spelled out of the finished award will not be lawful’ and so 
R. 3 of O. 23 cannot be applied. 

Reference may be finally made to the Full Bench judg- 
ments which have held that R. 3 of O.°23 may be applied to such 
cases. Taking the case of Chanbasappa v. Baslingayya? first, 
three points may be mentioned as regards the judgments of the 
learned Chief Justice and Blackwell, J. 

(a) Their Lordships were too much impressed by the 
history of the case-law prior to 1908 to properly appreciate the 
effect of the present Code. 

(b) The effect of cl. (2) of S.89 was not considered at 


(c) The effect of the repeal of the Bombay Presidency 
Regulation IV of 1827 which contained a specific provision 





1. (1925) L. L. R. 47 AIL 637 at 645, 649 (F. B.). 
r 2. (1927) I. L. R, 51 Bom. 908 (F.B.). 
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legalising private references was not given its due weight. In 
the same case, Crump, J. failed to give due effect to S. 89, 
because of the view His Lordship took of it by calling ita 
«merely linking section like Ss. 69 and 121’. It has been shown 
earlier that the wording of S. 89 differs fundamentally from 
that in Ss. 69 and 121 and that different considerations should 
apply. 

In the Madras Full Bench case, Subbaraju v. Venkat- 
ramarajui, only one judgment was delivered, that of Phillips, J., 
the other Judges merely concurring. The same remarks 
made supra about the Bombay case would apply to this 
judgment also. Further, Phillips, J. was largely influenced 
By the view—it is submitted erroneously —that the words ‘any 
other law, etc.’ in S. 89 would cover R. 3 of O. 23. This view, 
it may be repeated, was not taken by Blackwell, J., in the 
Bombay Full Bench case on which Phillips, J., mainly relied. 

The Allahabad Full Bench case of Gajendra Singh v. 
Durga Kunwar? may be disposed of shortly. Walsh, J., at 
p. 639 observed: “I am not satisfied that any question of law 
arises at all” and at p. 644 said “Whatever may be the state of 
the law with reference to private arbitrations in a pending suit”. 
Further comment is needless. Kanhaiya Lal, J.’s judgment 
may be supported on the finding of fact mentioned at p. 649 
that the ‘award is an executed award and must be treated as a 
complete accord and satisfaction of the decree under appeal’ 
within the meaning of R. 3 of O. 23. Mukerji, J.’s judgment 
contains, if one, may say so, a well-reasoned and complete 
exposition of the law, hut it must also be added that in the 
view His Lordship took of the facts, vis., that the award was 
bad for undue influence and other reasons, the discussion must 
be regarded as mere obtéer. f ° 

Ramadhar Rat v. Subedar Pathak’ simply followed 
Chanbasappa v. Basalingayyas. In Laljee Jesang v. Chander 
Bhan’ Cunliffe, J., though he conceded that the new Code is 
different in principle and in material from the Code of 1882, 
failed to give due effect to the change he adverted to; and was 
also largely influenced by the view that O. 23, R. 3 was in fact 


1. (1928) I. L. R. 51 Mad. 800:55 M. L. J. 429 (F. B.). 
2. (1925) I. L. R. 47 AIL 637 (È. B.). 
3, (1932) I. L. R. 11 Pat. 237. 4. (1927) I. L. R. 51 Bom. 908 (F. B.). 
5. (1930) LL.R. 9 Rang. 39. a 
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specifically referred to, by the words ‘any other Jaw’ occurring 
in S. 89, a view, which it may be recalled, did not commend 
itself to Blackwell, J., in the Bombay Full Bench case. 

In Amar Chand v. Banwari Lalli where the point specifically 
arose, Rankin, J. has given, if one may say so with respect, a 
carefully reasoned and illuminating discussion of the law as it, 
stands, after 1908, without being obsessed by the case-law 
prior to 1908. The case in Girimont Dasi v. Tarini Charan’ 
follows Amar Chand v. Banwari Lalli and contains a further 
elucidation of the problem. 

Reference may also be made to the argument advanced in 
several cases that if both parties consent, the award may be 
filed under R. 3 of O. 23: Hari Parshad v. Soognt Dev arid 
Gajendra Singh v. Durga Kunwar4s. If the foregoing discus- 
sion is correct, it would be scarcely necessary to add that this 
view is untenable. 

The final question is whether such an award may form the 
basis of another suit. In an old case decided under the old 
Code, it was held that such a suit may lie, Palantappa Chetti 
v. Rayappa Chetis, but the report does not show that the 
award had been made in any pending suit. Compare also the 
cases of Gopi Reddi v. Mahanands Reddié and Subbaraya v. 
Sadasiva?. There seems to be no reported decision on the 
point. It is however submitted that if the Torspo IE discussion. 
is right, no such suit will lie. 

The subject is not entirely free from difficulty; weighty 
opinions have been pronounced on either side. In the circum- 
stances, one may respectfully endorse the hope of Scroope, J. 
expressed in Ramadhar Rat v. Subedar Pathak® that the Legis- 
lature would intervene and give the lead one way or the other. 


S. SRINIVASA RAJAGOPALACHARIAR, 
Vakil, Palamcottah. 





1. (1921) LL.R. 49 Cal 608. 2. (1927) LLR. 55 Cal 538. 

3. (1920) 3 L.L.J. 162. 4, (1925) LL.R. 47 AJL 637 (F.B.). 
5. (1868) 4 M.H.CR. 119. 6. (1891) LL.R. 15 Mad. 99:1 ML J. 591, 
7. e (1897) LL.R. 20 Mad. 490. 8. (1932) LL.R. 11 Pat. 237 at 239. 
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SUMMARY OF ENGLISH CASES. 


ATTORNEY-GENERAL V. Arts THEATRE oF LONDON, LIMITED, 
(1933) 1 K. B. 439 (C. A.). 

Entertainments Tax—Social Club—Theatrical entertainments 
held from time to lime—Subscriplion paid in part for entertoin- 
menis—Admussion fee collected from time to time—Portion of 
subscription if taxable. 

A theatre known as the Arts Theatre Club was established 
with the object of bringing together in a social club playgoers, 
actors and actresses and to produce theatrical entertainments. The 
club consisted of full members and associated members, the latter 
paying a lower subscription. The ordinary club privileges were 
enjoyed by the full members and to a smaller extent by the asso- 
ciated members. In respect of entertainments run by the club 
the prices of admission varied with reference to the expenses and 
run of the production. A question having been raised whether the 
subscriptions paid by the members were in part paid for admission. 
to the entertainments, 

Held, that the lump sum initially paid as subscription by the 
members could be disintegrated and entertainments tax levied on 
that portion of the subscription as well as on the price actually paid 
at the time of admission to any specific performance. 


FRESHWATER U. WESTERN AUSTRALIAN ASSURANCE COMPANY, 
Limitep, (1933) 1 K. B. 515 (C.A.). 

Insurance—Third party risks—Conditions in policy—Arbitra- 
tion clause—Binding mature on third party—Third Parties (Rights 
against Insurers) Act, 1930. 

The plaintiff who was, injured in consequence of a motor 
collision obtained a verdict for damages against H and C on the 
ground of negligence. H was insured by the defendant company 
against third party risks under a policy which provided that no. 
action shall be maintained in respect of the policy without the 
award of an arbitrator being obtained. H subsequently became 
bankrupt and the question was raised whether the defendant com- 
pany was liable for the verdict against H even though no award 
had been obtained. 

Held, that the plaintiff claiming as third party was bound by 
the terms of the insurance policy and the action was not maintain- 
able in the absence of the award. 

Held further that the Third Parties (Rights against Insurers) 

Act of 1930 did not modify the rights between the parties under 
the contract of insurance. ‘s 
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Tur Kine v. EvizapetH Maney, (1933) 1 K. B. 529 
{C. C. A.). 

Criminal Law—Public mischief—Misdemeanour—Preferring 
false charge. 

Where the accused was shown to have made a false complaint 
thereby leading the officers of the Police to devote their time and 
services to the investigation of an idle charge and rendering mem- 
bers of the public answering a certain description liable to suspicion 
and arrest, : 

Held, that the accused was guilty of public mischief and his 
act amounted to misdemeanour at Common Law. 





Mornziss v. Batnzs & Co., Lrp., (1933) 1 K. B. 540. 

Practice—Suit for damages for defamation—Payment of 
-money into Court admitting liability—Money withdrawn by plain- 
tiff—Verdict for farthing damage—Power of Court to call back 
money withdrawn—Rules of the Supreme Court, O. 22, Rr. 1 and 5. 


The plaintiff brought an action for damages for libel contained 
in an article published by the defendants in their newspaper. The 
defendants in their defence admitted liability and paid a sum 
of £525 into Court. The plaintiff took out the money but pro- 
ceeded with his action. The jury ultimately awarded the plaintiff 
cone farthing damages and the question was raised whether the 
Court could order the return of the money drawn out by him less 
one farthing. ` 

Held, that the Court had no power under O. 22, R. 1 of the 
Supreme Court Rules to call back the money withdrawn by the 
plaintiff from Court. | 

Held also that the plaintiff was entitled to costs up to the date 
of the payment in. . 

Per McCardie, J—O. 22 may be ‘amended so as to provide 
{a) that the Judge at the trial may have a full and complete discre- 
tion as to the costs, and (6) that a plaintiff who desires to take 
money out of Court and end the action should have liberty to apply 
to a Judge in Chambers for an order that for special reasons the 
case be mentioned in open Court. 





CUNARD AND WIFE V. ANTIFYRE, Lip., (1933) 1K. B. 551. 

Landlord and tenani—Duty of lessee—Grant of subtease 
contrary to terms of lease—Injury caused to sub-lessee owing to 
failure to repair—Liability of lessee—Actions for negligence and 
nuisance—Distinction between, ` 

The plaintiff occupied certain rooms on the third floor of a 
byilding under a monthly tenancy granted by the lessee of the 
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building. Under the terms of the lease, however, the lessee was 
prevented from sub-letting except with the consent in writing of 
the lessors. The plaintiff sued ithe lessees for damages on the 
ground that owing to their neglect to repair the roof and guttering, 
a heavy piece of guttering had fallen on the plaintiff’s wife and 
injured her. 

Held, that the defendants were under an obligation as occu- 
piers to keep the building in a proper state of repair and the plain- 
tiff was entitled to damages. 

Held further that the action was properly maintainable as one 
for negligence and not for nuisance. 

The word ‘nuisance’ when applied to private nuisances is 
confined to injuries to property whether to easements such as the 
obstruction of light or rightsof way or the diversion of water- 
courses or the withdrawal of support from a house or other kinds 
of property as by noise, noxious vapours, smoke or the like. In 
the vast majority of cases such nuisances arise from interferences 
for a substantial length of time by the owners or occupiers of 
property with the use or enjoyment of neighbouring property. 





Rupp v. ELDER DEMPSTER AND Company, Lro., (1933) 
1 K. B. 566 (C. A.). 

Workmen's Compensation Act, 1925, S. 29—Effect—Personal 
negligence or wilful act of employer—Meaning—Accident caused’ 
by negligence of fellow-workman—Liability of employers. 

S. 29 of the Workmen’s Compensation Act provides as fol- 
lows: “When the injury was caused by the personal negligence 
or wilful act of the employer or of some person for whose act or 
default the employer is responsible, nothing inthis Act shall affect 
any civil liability of the employer, but in that case the workman 
may, at his option, either claim compensation under this Act or 
take proceedings independently of this Act; but the employer shall 
not be liable to pay compensation for injury to a workman by 
accident arising out of and in the course of the employment botk 
independently of and also under this Act, and shall not be liable 
to any proceedings independently of this Act, except in case of 
such personal negligence or wilful act as aforesaid.” 

Held, that the effect of the section was to relieve an employer 
from liability where the workman was injured iu the course of the 
employment by reason of an accident resulting from the breach of 
statutory duty without personal negligence or wilful act of the 
employer or such of his agents for whose acts he would be liable. 
Personal negligence or wilful act isa most unlikely phrase to be 
used of ignorance which is not culpable. Accident caused to work- 
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man while loading a ship held on the facts to arise out of negli- 
gence of fellow-workman. 

Difference between negligence and breach of statutory duty 
pointed out. 





BEAUMONT v. BEAUMONT, (1933) P. 39 (C. A.). 

Divorce—Petition for dissolution—Death of husband—Abate- 
meni—Wife’s costs—Payment out of fund deposited in Court by 
husband. 

Where during the pendency of a petition for judicial separa- 
tion the husband lodged a certain fund in Court as security for the 
wife’s costs of and incidental to the hearing and the husband died 
subsequently and the action abated, 

Held, that the Court had still the power to order payment of 
the wife’s costs out of the fund in Court. 

Mou tp v. Mourn, (1933) P. 76. 

Divorce—Petition for dissolution of marriage~—Independent 
petition for maintenance—Conduct of parties as defence, 

A petition for maintenance is a proceeding distinct from the 
original petition for dissolution of marriage. Consequently it is 
open to the respondent who contests the later application for main- 
tenance to rely on the conduct of the petitioner, though the same 
‘was not pleaded as a defence to the original petition. 





Bryce v. Bryce, (1933) P. 83. 

Divorce—Domictle—Declarations of party — Admissibility— - 
Evidentiary value. 

The Common Law rule is that the statements of a living per- 
son as to his intentions cannot be received unless they are against 
his interest. In determining an issue agto domicile in a case of 
divorce, however, such declarations are admissible when they 
accompany an act of the party making them. But such evidence is 
the lowest species of evidence on which reliance can be placed. 





JOTTINGS AND CUTTINGS. 

Benjamin and Baron Martin.—Judah Philip Benjamin, born a 
British subject in 1811, the man who refused a Judgeship of the 
Supreme Court of the United States, and who became Attorney- 
General in Jefferson Davis’ provisional-government of the Southern 
Confederacy in 1861, had to flee the country four years later as an 
outlaw and a deported rebel.- He landed at Liverpool, a poor man, 
became a student of Lincoln’s Inn at the age of 55, became in time 
a great’ English lawyer, and wrote Benjamin on Sale, pee the 
greatest legal text-book’ of all times.- He died in 1884. o 
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In every record of his life the names of two Ulstermen 
appear. Benjamin, it appears, was no good at cross-examination ; 
but in the presentation of his case no man could touch him. He 
had a great faculty, says Lord Sumner, for argumentative state- 
ment, “and would put his case at once fairly and yet so that it 
* seemed to admit of no reply. Naturally he objected to being in- 
terrupted by the Court.” In the House of Lords once, it is said, 
Lord Cairns interrupted his argument with the word “Nonsense!” 
and Benjamin stopped, tied up his brief, retired, and did not return, 
although the Lords sent him a message of conciliation. His junior 
finished the argument. i 

Baron Martin, on the other hand, regarded and treated 
Benjamin’s text-book as the oracle that it was, habitually took it 
with him into Court, and quoted it with an approval amounting 
almost to reverencc.—L_J., 1933, p. 173. 





A Great Jew.—After his call, Benjamin joined the Northern 
Circuit, and appears to have felt at home amongst the Englishmen. 
At the English Bar, he declared at the dinner given in his honour 
at the Inner Temple Hall in June, 1883, he had never felt that 
anyone looked on him as an outsider. 

Yet when, in January, 1872, a big batch of silks were made, 
Benjamin’s application for promotion to the rank of Q. C. was 
refused. But some time later he had occasion to appear before the 
House of Lords in the case of Potter v. Rankin, and he so 
impressed the House of Lords that he received, soon afterwards, 
a patent of precedence. 

Meanwhile, after a first refusal, on international grounds, by 
Lord Chelmsford, Benjamin applied for “Palatine Silk” and was 
called within the Bar by the Judge of Assize. Although no 
Palatine Silks were made dfter the passing ot the Judicature Act, 
1873, the precedence of those in being was preserved by sec. 78 of 
the Act: “The existing Queen’s Counsel of the County Palatine 
of Lancaster shall for the future have the same precedence in the 
County.” —L.J., 1933, p. 173. 





The Long Vacation: Past and Present.—Threatened institutions 
often exhibit a wonderful longevity and power of resistance 
against the attacks of the reformer. Will the vacation, properly 
designated “long,” continue as one of these? Again and again a 
curtailment of the period during which the-courts do not sit 
regularly during the autumn has been advocated, but though the 
vacation is not quite so long as Once it was, it still strikes some 
observers ag too protracted. Our legal vacations as to „which the 
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late Comte de Franqueville said, “les juges trouvent a peine 
suffisantes, mais que les plaideurs, non sans raison, considerent 
comme beaucoup trop longues,” have often excited the wonderment 
of foreign observers besides the author just quoted. Crabb. 
Robinson, who, besides being an indefatigable diarist, was also a 
member of the Bar, and fairly successful in the Profession, although 
retiring very early to enjoy himself with his books and with travel, 
tells us that when in Weimar in the year 1818, where he saw and 
held converse with Goethe, be on one occasion dined with the 
Grand Duke. That ruler, he tells us, “talked freely and bluntly. 
He expressed his disapprobation of the English system of 
jurisprudence, which allowed lawyers to travel for months at a 
time. ‘We do not allow that’.” Robinson’s reply was: ‘When the 
doctor is absent, the patient recovers.” A bad joke, he adds, was 
better than contradiction ; bésides, he thought the Duke was right. 
Over a century has elapsed since that criticism was expressed, but 
save for a shortening from three months 1o ten weeks, the vacation 
continues long. A further shortening is now recommended by the 
Committee under the chairmanship of the Master of the Rolls 
whose first interim report has just been issued. No doubt some 
will view the recommendation with regret, but will doubtless 
recognise that in the general call for a speeding-up of the legal 
machine, this offers a good opportunity of showing the public that 
judges and members of both branches of the Profession are will- 
ing to do their utmost to respond to the demand made upon them 
for increased efficiency and dispatch. After all, eight weeks’ 
vacation in the autumn makes no small gap in the working of the 
courts.—L.T., 1933, p. 215. 





Soviet and English Justice—Members of the Bar showed a 
mild interest last week when news bill, exhibited in the neigh- 
bourhood of the Temple, announced that a famous K.C. had 
delivered an opinion on Soviet Justice, On enquiry it appeared 
that the reference was to D.N. Pritt, K.C., and that, in a book 
entitled “Twelve Studies in Soviet Russia,” he had devoted a 
chapter to observations on the Soviet legal system. Mr. Pritt is 
clearly enraptured with the Russian legal mode, or a substantial 
part thereof, and there are aspects which he contrasts with English 
justice, very much to the detriment of our capitalist system. 

The English Judge, according to Mr. Pritt (who will probably 
be an English Judge himself one day), however anxious to be 
impartial, suffers from three grave handicaps: (1) He has spent 
the best years of his life at the Bar, protected from direct contact 
with the life of the everyday man; (2) he is surrounded by such 
pomp and dignity that it is almost impossible for a witness or ar 
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accused person to speak to him freely and naturally; and (3) he 
belongs, save in rare instances, to a sheltered class, far removed 
from the outlook, problems, temptations and habits of the litigants 
with whom he has to deal; in particular, of the accused over whose 
lives he exercises, “almost blindly,” a terrible power. 

There are few lawyers, even of those who are eminent and 
famous, who will accept these three declarations, propositions, or 
dogmas, or any of them, as substantially accurate. I have heard 
some of them say so.—L_J., 1933, p. 241. 





The Russtan Trial—The Soviet trial of British subjects, 
employees in Russia of the Metropolitan-Vickers Electrical 
Engineering Co., has resulted in a verdict of acquittal against one, 
and guilty against five, on charges of espionage and sabotage. 
But in three cases the sentence is only expulsion from Russia, and 
while in the other cases, Mr. Thornton and Mr. Macdonald, the 
sentences are three and two years’ imprisonment, yet offences of 
this nature are severely punished in other countries, and assuming 
the verdicts to be justified, the Court has acted leniently, or, at any 
rate, without undue severity. And considering the way the Soviet 
Government has of shooting its prisoners en masse without trial, 
there is an obvious advantage in being allowed a trial, especially a 
trial not staged for the education of the Russian proletariat, but 
carried on under the observation of a keenly watchful world. The 
trial has not been in accordance which our practice of the adminis- 
tration of the Criminal Law. The evidence, such as it was, was 
procured by methods of inquisition and forced confession which 
deprived it of any real value; methods which are severely con- 
demned in countries where the police authorities are subject to the 
pressure of public opinion. On the other hand, at least one of the 
prisoners, Mr. Monkhouse, was allowed to interrupt the proceed- 
ings with a protest against the good faith of the Russian autho- 
rities in preparing the trial—a protest which in an English trial 
would have been promptly stopped.—L.J., 1933, p. 265. 





The Protection of British Subjects Abroad—tThe plea of 
guilty that Mr. Macdonald made, and to which, after retractation, 
he returned, remains unexplained. But having regard to the 
nature of the charges, and the unsatisfactory evidence brought in 
support of them, the British Government will, no doubt, take 
such steps as it can to procure the release and return to this 
country of both Mr. Macdonald and Mr. Thornton. An independ- 
ent State has an undoubted right to deal under its Criminal Law 
with citizens of another State who are in its territory, provided its 


methods are such as are recognised in civilised countries generally, 
D e 
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But it is now close on a hundred years since Lord Palmerston, in 
his famous speech in the Don Pacifico case, asserted the right of 
protection, and declared that “as the Roman in days of old held 
himself free from indignity when he could say ‘Civis Romanus 
sum,’ so also a British subject in whatever land he may be, shall 
feel confident that the watchful eye and the strong arm of England 
will protect him against injustice and wrong.” That, while allowing 
all respect for International Public Law, is no doubt the principle 
which still rules at the Foreign Office, and will be applied on this 
occasion in any manner reasonably available. There have been 
many trials which have made their mark on history. Some, from 
Socrates onward, were collected in Sir John Macdonell’s ‘‘Histori- 
cal Trials” published in 1927 after his death. Perhaps there is not 
one which comes up to our English standard, though that may not 
always be perfect. From the emotions which it has stirred and the 
interest which it has aroused, the present Soviet trial may well be 
added to the series.—L. J., 1933, p. 265. 





Jewish Lawyers in Germany—In the singular relapse of 
Germany into the anti-Semitism which characterised Europe 
throughout the Middle Ages, Jewish lawyers have felt the full 
force of the blow. At first it looked as though lawyers of the 
Jewish faith would be almost entirely excluded from the profession, 
but second thoughts appear to have prevailed with the revolutionary 
party who for the time control the country and have over-ridden 
the Constitution, and the number excluded from practice in Berlin 
as being “non-Aryan” will leave the German and the Jewish 
elements about equally represented: 1,200 to 1,400 of each. Clearly, 
while Jewish lawyers are numerous here, they have not obtained 
the same preponderance in the profession as they recently held in 
Germany. It should be remembered that the removal of all dis- 
abilities from the Jews is in this country comparatively recent. It 
is just a hundred years ago that a Bill for relieving the Jews from 
their civil liabilities was passed by the House of Commons and 
rejected by the House of Lords. This contest went on till 1858, 
when the controversy was ended by a compromise, and under an 
Act of that year each House was empowered, at its pleasure, to 
modify the oath, so as to allow of its being taken bya Jew. Baron 
Rothschild was enabled under the amended form to take his seat in 
the House of Commons. Of the eminence that Jews have attained 
in this country in the Law it is needless to.speak. Sir George 
Jessel, M. R., was an outstanding example.—L. J., 1933, p. 266. 


l - 





- How Two Chiefdoms Were-Lost.—An Order in, Council does 
not always’go by without ‘a Parliamentary. challenge. +; When the 
e 


te 


LXV] THE MADRAS LAW JOURNAL. 27 


old Chief Justiceship of the Common Pleas and the Chief Barony 
of the Exchequer were abolished, by Order in Council, following 
a recommendation of the Judges, the Order did not become opera- 
tive until there had been a discussion and a division in the House 
of Commons, in 1881. Mr. H. Fowler, afterwards Lord 
Wolverhampton, moved for an address against the Order; and 
the motion was lost by 178 votes to 110. Were it not for the com- 
paratively narrow margin of votes we should probably still have a 
Chief Justice of the Common Pleas and a Chief Baron of the 
Exchequer. 

Under the same section and by the same means the offices of 
the Chief Justice of England and of the Master of the Rolls may, 
on vacancy, be abolished. One can imagine the passing into the 
shades of the Mastership of the Rolls, but not so easily the office, 
place and title of the Lord Chief Justice of England. At any rate, 
as the annual Council of the Judges met a few weeks ago, and as 
their average is about one annual meeting in ten years, the two 
grand old offices seem fairly safe for a decade.— L. J., 1933, p.275. 





Bachelors Still—-Vacations come and go; affording these 
eligible and attractive bachelors ample opportunity of meeting 
eligible widows and spinsters; women who are good golfers, good 
sportswomen and good housekeepers, and yet they do not seem to 
make any headway. Charles, J., who is now fast approaching—-if 
indeed he has not actually reached—the marriageable age, regards 
his lonely condition not only with equanimity but with an almost 
boastful merriment. Was it not he who declared that he was 
“still on the twig”? From which observation one gathered that 
he saw arrangements being made for his capture and that “in vain 
was the net spread in the sight of any bird.” 

Lord Sankey’s marriage could not now be regarded as unduly 
early or improvident, but he also is still on the twig. Shyness at 
all material times is the reputed cause; but this cannot be alleged 
as the reason for the continuing celibacy of Mr. Justice McCardie. 
One rejects, as wholly unsatisfying, the statement that Lord Blanes- 
burgh is a bachelor because no woman would be reasonably 
assured of her post-nuptial right to the last word. It is all very 
puzzling for matrimonial speculators and students of form. But 
one may say with confidence that there is no safety for any of 
these young fellows until they are dead. Remember Lord Wright, 
who for so long was a bachelor, and a confirmed bachelor. It is 
curious that the Chancery Judges are all married men.—L. J., 1933, 
p.276. o Fy aa big wept fo Mae eG n s 
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What ts a Practising Barrister?’—I was asked a few days ago 
by a young man, called three years ago, but so far without a brief, 
whether he could truly call himself a “practising barrister.” A 
ruling of the General Council of the Bar in England enabled me to 
answer him in the affirmative. For last year’s definition of a 
“practising barrister” is thus: ‘A member of the Bar who is en- 
titled to practice and who holds himself out as ready and willing to 
do so,” 


The briefless enquirer was, according to this definition, fully 
and completely qualified, and more than qualified. For it trans- 
pired that he had done a considerable amount of devilling for 
which he had received no remuneration whatever ; that he had ex- 
pended annually in and about his calling as a barrister a sum of 
about one hundred pounds; and his readiness and willingness 
to work was almost dreadful in its intensity. He has been 
holding himself out by all legitimate means, including frequent 
appearances in Court and writing notes for a more successful 
brother (in law) ; and if he can hold out a while longer he must 
indubitably succeed. And while he holds out, he is undoubtedly a 
practising barrister; and in seven years he will be technically quali- 
fied for judicial office —L. J., 1933, p. 280. 





The Death of Mr. Justice McCardie—And so “McCardie” is 
dead. We shall have another occasion for speaking of him asa 
Judge. But suddenly he has gone to meet 

“ That Shadow waiting with the keys ” 
and we write now only to express the sense of personal loss 
which, in common with all lawyers, we feel. So passed just 
Over sixty years ago that other great master of the Common 
Law, Sir James Shaw Willes, “some time a Justice of the Common 
Bench, a man courteous and accomplished, a Judge wise and 
valliant.” Going like Willes straight from the Junior Bar to the 
Bench, McCardie may well stand comparison with him. His 
knowledge of Case Law was unrivalled, though he saw in it not the 
“mortmain” of past ages, but “the progression of human opinion.” 
It fell to him, “the Bachelor Judge,” to be a modern Isaiah in de- 
nouncing the follies of women who had not yeat realised the posi- 
tion to which this age has called them. In his desire to combat 
social misfortunes, he out-stepped the customary limits of judicial 
pronouncement, and on a recent occasion this called forth the out- 
spoken comments of a great Lord Justice, who for a score of years 
has been the embodiment of judicial independence, and nearly pro- 
voked a conflict which would have been a disaster to the Bench. 
But Mr. Justice McCardie accepted the advice of his best friends 
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and let the matter drop. His own independence shone out in his 
conduct of the “ Amritsar Case.” His death is a serious loss to 
the Law and a heavy bereavement to his friends.—L. J., 1933, 
p.261. 





Opinions on Judicial Salaries —Apart from any question of 
constitutional law, one has observed, in a number of recent com- 
mentaries in the Press, that the drastic cuts in judicial salaries is 
increasingly regarded as a Bad Thing, and that they ought never to 
have been made. The line of comment appears to be that the 
“cuts” tended seriously to affect the public opinion of the standing 
and prestige of the Judge as persons who, in their judicial capacity, 
stood apart from any influence of the executive or administra- 
tive authorities, and who were called upon, by no means infrequent- 
ly, to decide issues as between the Crown and the subject, and to 
show the same impartiality (as they doin fact) as in cases between 
subject and subject. 

The second part of the criticism is directed to the actual un- 
fairness of the reductions, having regard to the fact that the salaries 
remained stationary for more than 60 years; throughout a period 
when the purchasing power of sterling was gradually diminishing, 
when the remuneration (as during the War) of other men, includ- 
ing Civil Servants, was greatly, and in many cases enormously, 
increased ; and when, owing to taxation and other causes, the value 
of the salary, even in terms of sterling, was not much more than 
half what Judges received about a century ago.—L. J., 1933, p. 291. 





The Maiden Name.—By an express ruling of the Bar Council 
it has now been placed beyond a peradventure that a woman bar- 
Tister may, after marriage, retain her maiden name. If her 
spouse should bea barrister this law of liberty is the same. Should 
the union be blessed with children, the Bar Council would have no 
concern to give a ruling as to whether they should take the paternal 
or the maternal name. Inthe absence of any conflict between the 
surnames it is probable that paternity would prevail. 

Most men appear to resent a wife’s reluctance to change her 
name with her “condition”. There was the famous case of Ser- 
jeant Hill, who promised to marry the very rich Miss Medlycott; 
who on the wedding day forgot all about it while working in his 
Chambers, and for whom a special messenger had to be sent from 
the waiting people in church. He arrived before the time limit 
had expired, and was duly married to the girl whose face and for- 
tune deserved a happier state of matrimony than the absent-mind- 
ed Serjeant could provide—L. J., 1933, p.291. 
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Lawyers and Their Hire-—The war on the honest lawyer’s 
means of livelihood goes on, and we seem io be approaching the 
time when men who pay their doctors’ fees and funeral expenses 
without public protest will demand that the lawyers should work 
for nothing or for a standard scale of wages so low that their 
condition will arouse public pity or ridicule—rather than envy. 
One had imagined that the ecclesiastical lawyers were above 
criticism; and that their fees, charged, added up and presented 
carefully and with a good conscience, would be paid by the eccle- 
siastical clients with gratitude and reverence. 

Yet, no; there have been several rumblings of late at vestries 
concerning the cost of faculties; not the least pointed at the Easter 
Vestry at South Mimms, when one of the vestrymen declared that 
it was iniquitous that they should have to pay 13}. for permission 
to make their church warm and dry enough for worship. It was 
a pity, he bitingly declared, that the Reformation did not go a 
little further and abolish the ecclesiastical lawyers. A church- 
warden capped this with a tale of a City church which had to pay 
18}. for a faculty to replace a door-post costing 44. In the result 
it was unanimously resolved that the Bishop should be asked to 
take steps to curtail ecclesiastical legal fees.— L. J., 1933, p. 291. 





Ex Parte—One feels that these attacks on ecclesiastical law- 
yers and thcir fees are ex parte—it is desirable that one should hear 
the views of the lawyers and the clergy before endorsing that 
unanimous resolution and expression of opinion at South Mimms. 
One feels that important questions of fact, of law and of principle 
might have been involved in the question of the heating of that 
church in Middlesex and of that door-post in the City church. It 
might have been a debatable question whether the heating at South 
Mimms and the manner of it might not glready have been sufficient 
for devout and reasonable worshippers; whether the refusal of a 
faculty, after proper examination, would not have saved much more 
money than the lawyer’s fee; and the granting of it might not be 
more conducive to comfort than wakeful devotion. That question 
of the City door-post might well have involved the larger question 
of architectural harmony; or it might have been an important post 
ora “key” pillar like one of the twain which Samson fractured to 
the discomfiture of the Philistines. 

The criticism sounds like much of the queer talk one has heard 
in connection with County Court costs: e.g., a man seeks to recover 
judgment for 5/.; there is judgment for 5/. and the costs are 10/.; 
which is absurd. Why so? The actual cost of recovering any 
sum must often be far more than the amount if one counts the 
judicial salary, the cost of the Court, the officers and the equipment. 
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And if a defendant wrongfully refuses to pay a just debt of 54., 
why might he not, with justice and good sense, be made to pay a 
larger sum for the costs which the plaintiff had to pay for the 
proper lawyers’ fees? One assumes, of course, that the issue is 
justly decided as between plaintiff and defendant—L. J., 1933, 
p. 292. 





Juries and the Bar Councd.—It is announced that the General 
Council of the Bar, upon consideration of the recent interim report 
of the Business of the Courts Committee, of which Lord Han- 
worth, Master of the Rolls, is chairman, has passed the following 
resolution :— 

This Council views with apprehension the proposed abrogation 
of the right of trial by jury in civil actions as being against the 
public interest and is of opinion that no curtailment of such rights 
should be effected, except by Act of Parliament. 


This means that the Bar Council wish to cancel S. 99 (1) (b) 
of the Judicature Act, 1925, which provides that Rules of Court 
may be made “for prescribing in what cases trials in the High 
Court are to be with a jury, and in what cases they are to be with- 
outa jury.” Thus at present no recourse to Parliament is neces- 
sary, and it is left to the Rule Committee to draw the line between 
jury cases and non-jury cases in civi] actions. Lord Hanworth’s 
Committee recommended that the rule as to juries should be 
altered and that in civil cases the question whether a jury shall be 
summoned should be left to the discretion of the Judge.—L. J., 
1933, p. 299. 





The Passing of Juries—It was pointed out in the Report of 
the Committee that the change ‘can be made by the elimination 
from Order 36, r. 3, of the words “assigned to the Chancery Divi- 
sion,” and the consequential alteration of some other rules of that 
Order, notably r. 6. This would leave r. 3 to run as follows: 
Causes or matters shall be tried by a Judge without a jury, unless 

.the Court or a judge shall otherwise order. Under r. 6, either 
party is entitled to a jury in actions in the King’s Bench Division ; 
so this rule would have to be struck out. The above resolution 
intimates that the Bar Council are opposed to the change; 
and that, at any rate, it should not be made by the Rule 
Committee. It should be referred to Parliament. It would 
be rash to prophesy what view Parliament would take, but 
the Bar Council are trying to set back the hands of the clock. 
A jury is, no doubt, preferable to the system of trial by battle 
—only formally abolished a hundred years ago—and such primi- 
tive ways of submitting the discovery of truth to the test of chance; 
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in fact, a toss-up. But in civil cases—especially such as arise out 
of the complicated transactions of modern times—the jury in turn 
must give way to more certain methods. The only objection to the 
finding of a judge is that it may not be free from the “personal 
equation”. But this objection is not heard in the Chancery Division, 
which gets on very well without juries. A jury may be a means of 
arriving at a result by striking an average. And often, owing to 
disputed facts, some rough and ready method of settling litigation 
has to be adopted. But as a mere question of arriving at a correct 
result, the decision of a judge is safer than the verdict of a jury. 
And trial by jury is exposed to all the expense due to disagree- 
ment, or fresh trial on the ground of misdirection.—L. J., 1933, 
$. 299, 





Refusal in Marriage.—In an article in the Daily Telegraph of 
the 3rd inst., Sir Ellis Hume-Williams, K.C., urges that persistent 
refusal to consummate a marriage should be ground for a decree 
of divorce, At present the rule is that such refusal is ground for 
a decree of nullity if the Court can infer that it is due to 
physical incapacity. Sir Ellis points out that in Dickinson v. 
Dickinson (1913, P. 198; 82 L.J. P. 121), Sir Samuel Evans, “one 
of the most distinguished Presidents the Divorce Court has ever 
had’’—attempted to establish a better rule, and in that case he held 
that persistent refusal was in itself a ground of nullity. But the 
Court of Appeal declined to follow suit; a Court of Appeal is a sad 
hindrance to a strong judge; and in Napier v. Napier (1915, P. 184; 
84 L.J. P. 177), it overruled Dickinson v. Dickinson, and reverted 
to the rule that there can be no decree unless the Court feels 
justified in finding as a fact that the non-consummation is due not 
merely to obstinate refusal, but to physical defect. Of course, Sir 
Samuel Evans was right in common sense when he said: “I prefer 
to take the direct course of saying that this is a valid ground for 
annulling the marriage, instead of having recourse to the expedient 
of stating that I draw an inference of some physical abnormality 
or incapacity which T do not believe to exist.” Sir Ellis Hume- 
Williams asks for a short Act of Parliament adding “wilful and 
persistent refusal to consummate” to the grounds for divorce. But 
the fate of the late Lord Gorell’s Commission shows the difficulty 
of getting Parliament to do anything. But why does Sir Ellis say 
that divorce began in England in 1857? Before that there was 
divorce by Act of Parliament, which is the same thing in principle 
‘as divorce by decree, the ouly difference being expense; just as the 
Roman Catholic Church, which purports not to allow divorce at 
all, allows it, we believe, by decree of the Pope—L.J., 1933, p. 300. 
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Law in Literature-——Readings in law are no doubt highly 
profitable, but when, as in Mr. Justice Finlay’s Reading at the 
Middle Temple last week, the subject is “Law in Literature,” the 
exercise is entertaining as well as profitable. Shakespeare he 
wisely.put on one side. Law in Shakespeare Sir Dunbar Plunket 
Barton has made his own. And Bacon—if he was really a 
separate individual and not, as ingenious persons have surmised, 
Shakespeare’s other self—has said all that a’ judge nceds to 
know: “to direct the evidence; to moderate length, repetition or 
impertinency of speech; to recapitulate, select and collate the 
material points of that which hath been said; and to give 
the rule or sentence.” The office of the judge has never been 
better described. Mr. Justice Finlay referred to Atlay’s “Lives 
of the Victorian Chancellors.” The two volumes are of extra- 
ordinary interest. They have long been out of print. It is 
surprising that a second edition has never been issued. Equally 
entertaining is Sir John Hollam’s ‘Jottings of an Old Solicitor,” 
and that, too, is probably not now obtainable. Literature, indeed, 
is full of good things appertaining to the law, and not least the 
biographies and autobiographies of which recently there has been 
great store. Mr. Justice Finlay rightly described Sir Henry 
Cunningham’s “Lord Bowen” as one of the best. It contains, we 
may note, the essence of his address to the Birmingham Law 
Students’ Society in 1884, on the historical method as applied to 
the study of law. Of other such records, Sir Edward Clarke’s 
“Story of My Life” stands high, but to name a few of special in- 
terest we have had Sir Edward Fry, Lord James of Hereford, Lord 
Alverstone, Lord Moulton, Lord Cave and Prof. Dicey. And in 
another class there is the late Mr. Justice McCardie’s Foreword to 
Mr. Chalmers Hunt’s translation of the Pervigilium Veneris. And 
not to be forgotten is Lord Hewart’s address in 1920 to the 
Classical Association on “The Classics,” which was printed in 
pocket form.— LJ., 1933, p. 317. 





Counsel's Fees.—A notable landmark in the history of counsel’s 
fees and the recovery of the same was reached when the Divisional 
Court (Acton and Finlay, JJ.) delivered judgment dismissing the 
appeal of Mr. Emery in the leading case of Medlicott v. Emery, 
We all know that it has been established from of ol@that counsel’s 
fee is an honorarium, and that he cannot bring an action for its 
recovery. What he does, he does gladly (in theory) for the love 
of the thing; if the grateful client should send him a present or 
honorarium, good; if not, not so good; and he cannot be sued -by 
an ungrateful or dissatisfied client for damages for the negligent - 
dropping or presentation of points and mishandling of a good cage, 
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The Law Society, however, have made it clear that they expect 
solicitors to pay counsel's fees within a reasonable time, whether 
they have collected from the lay client or not; and it might be con- 
sidered hard on solicitors if they should engage counsel on the 
client’s instructions, pay the fee, and yet be unable to recover it. 
The Divisional Court, agreeing with Master Ball, have now held 
that in such circumstances counsel’s fees are in law recoverable, 
though not, of course, by counsel. Ex hypothesi, he has already 
been paid. The decision is based on the authority of a betting 
case—Read v. Anderson (13 Q.B.D. 783) —L_J., 1933, p. 327. 





Parkameniary Privilege —The claim still made by the Speaker 
at the beginning of each new Parliament on behalf of members of 
the House of Commons to freedom from arrest is, as we were 
reminded by the proceedings in the House last week, a right which 
is now of extremely limited application. By the Speaker's ruling, 
in answer to the point raised by Mr. McGovern, one of the mem- 
bers for Glasgow, the privilege does not extend to protect a member 
from the obligation of attending to answer a summons charging a 
breach of d by-law by causing an obstruction in a public street. 
Originally the privilege from arrest was claimed by, and conceded 
to, members during the continuance of the session and for forty 
days before its commencement and after its conclusion, but it was 
never held to protect members from the consequences of treason, 
felony, or breach of the peace. In the case of Wilkes, it was 
resolved in 1763 that it didnot extend to the writing and publishing 
of a seditious libel, and later, it was determined that contempt of 
court was likewise outside the privilege. Indeed, since the aboli- 
tion of imprisonment for debt the claim for freedom from arrest is 
practically meaningless, but it is one of those archaic observances 
connected with the assembling of eath new Parliament which 
carry us back in thought to the days when it possessed a very real 
value to those members who were addicted to outrunning the 
constable, In those days the privilege extended not only to mem- 
bers, but to their servants and to their estates. According to Anson, 
the Speaker continued to include the estates of members as within 
the privilege till 1857, and their servants till 1892,—L. T., 1983, 
p. 862, 


ay 


The New Judge-——Whenever a vacancy occurs on the High 
Court Bench, a large part of the lay press invariably attempts to 
‘spot the winner,” Owing, perhaps, to the fact that, as 
Mr. Justice Lawrence and Mr. Justice Goddard had been 
appointed just over a year before the death of Mr. Justice 
M&Cardie, the vacancy so created could not be filled except 
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on an Address to the Crown by each House of Parliament, 
the prophets on this occasion had an unusually long run, and a 
large number of names were suggested. If Mr. Cyril Atkinson, 
K.C., whose appointment was announced on Saturday last, was not 
as strongly “tipped” as were some others, it was certainly not on 
account of any lack of appreciation in the profession of his 
undoubted qualifications for the post ; and the news of his appoint- 
ment has been received with real pleasure. Mr. Atkinson, who is 
59, is perhaps rather older than is usual nowadays, but a too rigid 
enforcement of a useful principle would not always be in the public 
interest. Mr. Atkinson was called to the Bar by Lincoln’s Inn in 
1897, but has practised throughout his career in the Common Law 
branch, acquiring a large practice both on the Northern Circuit and 
in London, and taking silk in 1913, He has all the qualities neces- 
sary for a suecessful judicial career, and he takes up his duties 
with the cordial good wishes of the profession.—L, J., 1933, p. 333. 


— 


Dictatorship.—Three years ago there was published ‘‘Dictator- 
ship on Trial.” It consisted of a series of essays by “Eminent 
Leaders of Modern Thought.” There was an Introduction by 
Mr. Winston Churchill, and the editor, Dr. Otto Forst de Battag- 
lia, who was described as the Leader of the Polish Catholics, 
opened his preface: “Dictatorship is the most important political 
problem of the day.” One of the essays was by Prof. Einstein, 
and was headed “Science and Dictatorship.” It was short and was 
as easy of comprehension as his theory of Relativity is difficult: 

“A dictatorship means muzzles all round, and consequent 

stultification. 

Science can flourish only in an atmosphere of free speech,” , 


And there was an essay by Herr Walter von Molo, President of the 
German Academy, on “Dictatorship and the German Mind,” which 
somewhat vaguely hinted at a German Dictatorship, but said: 
“A permanent dictatorship, as the world goes, is an impossibility. 
“Like every kind of extreme, dictatorships are doomed to cume 
to grief sooner or later, for they are contrary to the fundamental 
principle of life.” 

Since then Germany has joined in the experiment, and it 
would require the constitutional learning of a Dicey, or the 
popular exposition of a Bagehot, to foresee the result. In a lecture 
on “Democracy Old and New,” which Mr. Baldwin gave in 
July, 1930 (Times, July 15), he attributed the overwhelming of 
democracy in some European countries to discontent with existing 
conditions, and that, no doubt, accounts for the recent revolution in 
Germany. But the liberty of the individual, limited only by John 
Stuart Mill’s rule that “he must not make himself a nuisance éo 
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others,” remains fundamental in any sane society —L. J., 1933, 
p. 833. 





Atkinson, J.—The appointment of Atkinson, J., while it came 
to the majority of practitioners as something of a surprise, was so 
received only because Mr. Singleton and another were regarded as 
more likely candidates, not merely on what might be called current 
form, but because of the appearance of certain signs and omens 
which in the past have often pointed to the man whoin Fortune was 
about to favour with the judicial prize. 

Making all due allowance for the discomfiture of the prophets, 
the legal profession regards the appointment of him who was Mr. 
Cyril Atkinson, K. C., M. P., as a sound one, for which the new 
Judge is fully qualified by his professional standing and legal 
attainments. He had a very substantial practice on the Northern 
Circuit and of late in London; he is not only greatly learned in the 
law, but has the gift of, applying and imparting his learning 
Although he is of Lincoln’s Inn, the Templars regard his promo- 
tion with approval, and hold him in the high regard and esteem 
which his character and attainments deserve. 

In politics as nationally viewed it will be recalled that the Lord 
Chancellor is Socialist, while Atkinson, J., was a Conservative. By 
this and other divergencies of circuit, school, university and the 
like, any idea of favouritism is wholly excluded.—L.J., 1933, p. 341. 





The Solicitors Bil-~-The Solicitors Bill, which, after being 
amended in the Standing Committee, was read a third time in the 
House of Commons on the 12th insl., was, on the motion of the 
Master of the Rolls, read a second time in the House of Lords 
on Tuesday. The Bill, which, we believe, reconciles the views 
of the Council of the Law Society and Sir John Withers, 
enables the Council to make rules as to separate bank accounts of 
clients’ moneys, and as to keeping accounts showing particulars of 
clients’ moneys, and empowering the Council to see that the 
rules are observed; and they “may; if they see fit, make rules 
for regulating in respect of any other matter of professional 
practice, conduct, and discipline of solicitors.” Exception was 
taken in the House of Commons to the generality of these last 
words, and they appear to go beyond the original scheme of the 
Bill, which was designed solely to protect clients’ moneys. However, 
the Bill provides that the rules shall not come into operation till 
they have been approved by the Master of the Rolls, and before 
they are submitted to him, opportunity is to be given for criticising 
them. Copies of the draft rules will be sent to the Provincial Law 
oecieties and the City of London Solicitors’ Company, and, as 
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announced in the March number of the Law Society's Gazette, they 
are to be published at the same time in the Gasetie. This should 
ensure that the rules shall not go beyond the professed objects of 
the Bill. —L. J., 1933, p. 347. 





Bias—In a long array of decisions the Courts have insisted on 
the necessity that inferior tribunals should be free from bias—in- 
deed, we may say, even from a reasonable suspicion of bias. Rex 
v. Sussex JJ., ex parte M’Carthy (1924, 1 K. B. 256;93L. J., K.B. 
129) may, perhaps, be called the leading case; but it has many to 
lead. Bias inthe mind of a member of a local authority is a 
matter which has not so frequently come before the Courts, but it 
came to the Divisional Court last week when a resident in a 
northern suburb challenged by certiorari a decision of the local 
Council to permit certain building operations (Rex v. Hendon, etc., 
ex parte Chorley, Times, May 20). The ground on which the rule 
was sought was that a membe1 of the Council who voted for the 
permission was either biased, or had such an interest in the per- 
mission as to disqualify him for voting. The affidavits disclosed 
amongst other matters that this member was acting for the vendor 
of certain lands, the development of which was in question, and 
that there was the usual agreement for sharing commission belween 
the agents for the vendor and for the purchaser. This was a per- 
fectly fair and proper arrangement, but the Court thought that it 
did create such an interest as made it improper that he should vote. 
The decision is valuable, for it shuws that the law will not allow 
local councillors to act, even quite honestly, if there is any sub- 
stantial reason to think that they have an interest in the issue 
before the Council.-—L.J., 1933, p. 347. 





Street Traders.—Street traders are now somewhat strictly 
governed by the system of licences which are issued by the Borough 
Councils, and some of them—especially if they have been long in 
business in a particular place —resent the revocation of licences and 
appeal against them to the magistrates. If the licensing authority 
is directed by Statute to refuse a licence in certain cases, there is 
nothing to correct on appeal, and the magistrates are quite justified 
in declining jurisdiction. A good case in point is R. v. Cumberland 
JJ.; ex parte Hepworth, which in 1931 got as far as the Court of 
Appeal (47 T.L.R. 610). If, however, the law only says that the 
licensing authority may revoke or refuse a licence in certain cases, 
and an appeal to the magistrates against the refusal or revocation 
is provided, then the case is one which the magistrate3 can consider, 
and in which they can over-rule the licensing authority, and in 
effect direct the issue of a licence, Ina case against the Fulhgm 
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Borough Council a learned magistrate had taken this course, and 
his right to do so has now been vindicated and upheld by the 
Divisional Court (Futham, etc. v. Santelli, Times, May 13). The 
Council, said the law, “may” revoke or refuse a licence if inter alia 
the applicant asks to have it in a street not ordinarily prescribed by 
them. But the law gave them no direct order to refuse a licence 
in such streets, and it did give a right of appeal, which this decision 
will preserve. There are, of course, ample powers elsewhere in 
the Metropolitan Code to prevent obstructions.—L.J., 1933, p. 848, 





Agreed Concerning Experts—That passage between counsel 
and an expert witness last week ended peacefully, as all such 
incidents generally do. But out of the incident a discussion and 
expressions of varying opinion arose: the discussion not by any 
means confined to the incidents of that particular case or matters 
directly arising therefrom. Just a general talk concerning experts» 
their evidence and the correct mode of their treatment by counsel 
and Judge. 

Upon the following matters there is general agreement: (1) 
That in many cases expert evidence is essential, and in others 
highly desirable in the cause of justice; (2) that one knowledgable 
independent expert is enough in the vast majority of cases; (3) 
that the calling of two experts, one by each party, is, as a general 
| rule, expensive, delay-making, productive of confusion and 
uncertainty, and useless to the Judge; (4) that one of the best 
things in the New Procedure is the Judge's power to limit the 
number of expert witnesses. 

The ideal, in any case where the expert is required, would 
seem very difficult but not impossible of achievement ; namely, an 
expert as impartial as a Judge and as knowing in his subject as 
the Judge is in law; a man under no obligation to either party ; and 
who has no ground or expectation of reward or punishment from 
either party in the future. Why should not the nomination or find- 
ing and the payment of the expert be on the country? One might, 
for the money, make another raid on the motorists or the Road 
Fund.—LJ., 1933, p. 355. 


The Poor Man and the Specialist—As things now are the 
state of expert evidence is extremely unsatisfactory ; each expert 
appears as witness for a party; is paid by that party ; and while his 
evidence is far removed from perjury or the suspicion of perjury, 
it is too often spoilt by the human influences of sympathy, desire to 
help “one’s own side,” answering questions put in cross-examina- 
tion with a distressing brevity of ayes or noes, or with such an 
amplitude of protective covering in the way of qualifications and 
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trade terminology that truth is hard to find. Of course, there are 
experts who are first-class witnesses; but they are few. 

Such men are so often “touchy,” are they not? Itis so often 
perilous for counsel to suggest that they are mistaken, or biased, or 
even humanly liable to err. Workmen’s Compensation cases 
probably afford the worst examples of the injuries arising out of 
and in the course of expert testimony. In this, as in running- 
down cases and others, when poor men are parties, the richer party 
derives, and under prevailing conditions, almost necessarily derives, 
an enormous advantage. 

Solicitors are well aware how difficult it is to get a medical 
witness to attend voluntarily in Court without the payment of a 
proper fee. No man can blame the doctor. Why should he be 
expected to lose time and money in the service of a stranger? It 
is not once in a lifetime that he is called upon. Some London 
practitioners are frequently in demand.—L.J., 1933, p. 355. 





BOOK REVIEWS. 

Tur Cope oF Civit Procepurs, 1908, by V. V. Chitaley and 
K. N. Annaji Rao. Volume III. Published by the All-India 
Reporter, Ltd., Nagpur, in three volumes. Price Rs. 28. 

This volume brings to a close the exhaustive work on the Code 
of Civil Procedure with which the profession has become familiar 
by this time. The bewildering mass of case-law under the 
various provisions of the Code are noted in the foot-note to illus- 
trate the propositions set forth in the body of the Code. The 
writers have done their best by means of the catchwords attached 
to the references of the decisions to point out the distinctive 
features of some of the decisions referred to. With all the 
assistance furnished by the writers the number of cases 
given under some of the * propositions of law are likely to make 
the average practitioner despair about going through them. The 
general index to the work is got up in a manner not quite familiar 
to the profession. The references are not to the pages but to the 
numbered notes under the sections and rules and when the notes 
run into some pages as they sometimes do, the busy practitioner 
has to spend some more time than he can spare to find out the 
particular point he is looking for and the decisions under the same, 
The appendices to the work give the various High Court Acts, the 
Government of India Act, the various Letters Patents, the new 
Judicial Committee Rules and all other useful information bearing 
upon the subject. We have no doubt that the work will be found 
to be of considerable assistance to the bench and the barasa 
constant book of reference.. 


nl e 
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Tur Law OF LIMITATION IN BRITISH INDIA, by Radhabinod 
Pal, M.A., D;L., Advocate, High Court, Calcutta. Published by 
N. M. Raychowdhury & Co., Calcutta. Price Rs. 16. 

It is with pleasure that we acknowledge the receipt of the Law 
of Limitation in British India by Dr. R. D. Pal. Dr. Pal’s work is 
not a mere annotated edition of the Act but is a commentary con- 
taining a full discussion of the various points arising under the 
law of limitation with reference to the sections and articles of the 
Act. The learned author has discussed the ratio of the decisions 
and attempted to arrive at the principles underlying them and to 
reconcile the conflict wherever possible. We should however 
mention that wherever the provisions of the Act are amended by 
` later legislation, we do not think it right to say that a discussion of 
the previous law is wholly uncalled for as the rights might have 
been extinguished or barred under the original section or article 
and the amended section would not affect them. To take a few 
instances, a new clause to S. 10 has been added bringing in managers 
of endowments within the purview of the section. The learned 
author has observed that after this amendment the controversy 
initiated by Vidya Varuthi v. Balusami Ayyarl is set at rest. While 
agreeing with the learned author that the controversy is at an end 
for the future, cases have arisen under the section as it originally 
stood, on the question whether a shebait could claim adverse 
possession of the properties of the deity or his assigns or heirs could 
put forward such a claim before the amendment and thereis a 
learned discussion on this question in Surendra Krishna Ray v. 
Shree Shree Ishwar Bhubaneshwari Thakurani? so late as 1932. 
Coming to Arts. 134 and 144 of the Limitation Act there has 
been a considerable conflict of opinion as to whether in cases 
of alienation by a previous matadhipati or shebait, his successor 
could recover possession of the properties after 12 years from 
the date of alienation and whether there is any difference 
between sales and other kinds of transfer, The question came 
up recently before the Privy Council in 1933 in Ram Charon 
Das v. Nawrangi Lal and the decision of the Privy Council 
has not placed the matter beyond all doubt. These decisions 
clearly show that even after the amendments, there is need fora 
discussion of the older law. It must be said that the learned author 
has attempted to reconcile cases under Arts. 134 and 144 relating to 
shebaits and mahants at pages 1065 and 1066 of his work, though we 
are not sure how far it is consisteut with the latest pronouncements 
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of the Privy Council above referred to. The volume under review 
is worthy of serious consideration. We mean no disparagement to 
the author when we say that in the table of-cases the decisions are 
not arranged alphabetically with the consequent difficulty of finding 
out where a particular ease is dealt with in the body of the work. 
We venture to think that the index to the work is comparatively 
meagre and might easily have been fuller. 





Tue CrIMINAL ProcepurE Cope, by Sir H. T. Prinsep, 
K.c.L.E., I.C.S., revised and brought up to date by Sir H. Moncrief 
Smith, Kt., I.C.S. and F. B. Bradley-Birt, I.C.S. Published by 
Messrs, Lahiri & Co., Calcutta. Price Rs. 10. ; 


It is now more than a quarter of a century since the appear- 
ance of the last edition of Prinsep’s Code of Criminal Procedure 
which was the leading commentary on the Act. Since then, the 
Code has been amended in many material respects with the result 
that a commentary like the present work has to be practically 
re-written and we are grateful to the learned editors of the fifteenth 
edition who, amidst their public duties, found time for editing this 
` work. Their intimate knowledge of the working of the Code makes 
their statements to be regarded with respect. In editing a work of 
this character more labour is likely to have been spent in selecting 
the more important decisions and bringing them under well-known 
principles and omitting cases which do not lay down any principle 
than in collecting all the cases under various headings. We look 
forward to the profession appreciating its merits and using the 
book constantly for guidance. i i 


-~ 





Tue Law or Torts, by L. B. Bhopatkar, M.A., LL.B., Vice- 
Principal, Law College, Poona. Price Rs. 3. 


We are glad to acknowledge the receipt of the third edition of 
Bhopatkar’s Law of Torts. The book is mainly intended for 
students and written by one who is conversant with their difficulties 
in ‘understanding the subject and preparing for their examinations. 
The principles are stated with lucidity in numbered paragraphs 
and they are illustrated by the leading decisions. There are also 
appendices of the relevant provisions of the enactments bearing 
on the Law of Torts. We hope that the book will be found 
useful to students for their understanding the subject. 


< 





Prosecution IN Farse Cases, by Rai Prasanna Narayan 
Chaudhuri Bahadur, B.L. Published by M. C. Sarkar & Sons, Law 
Publishers and Book-sellers, Calcutta. Price Rs. 4-8-0. 5 
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The author of this book has endeavoured with success to 
provide us with the substantive law as well as the procedu e to be 
adopted in cases dealing with offences arising out of false accusa- 
tions found under Ss. 182 ahd 211 of the Indian Penal Code. 
Though the book is mainly intended for Police Officers, we need 
hardly exaggerate its value to legal practitioners and judicial 
administrators. In the attempt to present the subject in an 
attractive and useful form, the book deals with the different views 
of the various High Courts on important points in procedural law 
as evidenced by rulings, giving at the same time the author's 
opinions whenever he disagrees from them, and tries to give us a 
comprehensive knowledge of the subject. We are thankful to 
the author for his treatise on a subject which has its own interest- 
ing peculiarities. 


INDEX TO COUNCIL Acts AND Oppiwances, by M. Majumdar. 
Price Rs. 2. 


There is no doubt about the great utility of a book of this 
kind which gives us an ‘Index’ to all the repealed and unrepealed 
Acts of the Indian Legislature from 1834 up to the end of 1932. The > 
Actsare arranged alphabetically while their chronological order is 
also retained. Another interesting feature of this publication is the 
additronal index to the various Ordinances passed in India since 
1915. It bids fair to become a constant source of help to lawyers 
requiring a ready reference to legislative measures and their dates. 


Tue Inpian Recistration Act (XVI oF 1908), by 
G. N. Sinha, B.A., B.L. Price Rs. 2-8-0. 


Coming as the book does with a modest claim to our apprecia- 
tion regarding its contribution to oug knowledge of the law of 
registration in India, we have our genuine good word to say of 

‘the author’s proportion and brevity in the arrangement of his 
subject. The book is divided into two parts, one dealing with the 
important sections of the Act with a view to satisfying the needs 
of University students and the other treating of the entire subject 
with a fairly discriminate choice of cases up to date. The amending 
Acts have also been noticed properly. 
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JUDICIAL SYSTEM IN THE WEST*. 
By Mr. K. V. Ramaswami ÀIYAR, 

Advocate, Madura and Member, Madras Bar Council. ' 

Whether litigation is regarded as arising out of the vice of 
mankind, or as a natural concomitant of the clash of human 
activities, is a matter of enquiry for the moralist or the philo-. 
sopher. But it isa universally recognised fact that every State 
holds it as one of its fundamental duties to provide suitable 
machinery for the redress of civil wrongs and the punishment 
of crimes. A civilised Government is distinguished from a 
barbarous or primitive one, among other things, by its ability. 
and willingness to render to its citizens efficient, speedy, 
economical and equitable justice. 

The growth of the judicial system in England is partly 
merged in the ‘romantic’ growth of its constitution. It is true 
to say of both that they have been shaped by a series of historical 
accidents, and have in the words of the poet, ‘ slowly broadened 
down from precedent’. The result is that, to-day, in a world 
of kaleidoscopic change and shifting values, they seem to be 
among the few stable thirfgs achieved by man, and impress even 
the casual traveller with the tenacity of the conserving spirit, 
so eminently characteristic of the Englishman at home. 

Two outstanding features distinguish the British judicial 
system from all others. These are the irremovability of the 
Judges and their independence of the Executive. 

The Judiciary in England is very simple in its composition. 
There are only two classes of Civil Courts, the County Courts 
and the Supreme Court, recruitment to both of which is made 
direct from the Bar. The County Courts correspond to our 
mofussil Courts, are 55 in number and have jurisdiction in civil 
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causes only up to £100, while the Supreme Court has jurisdic- 
tion over all other causes, besides having the exclusive jurisdic- 
tion over certain special matters such as patent, matrimonial 
and admiralty causes. After appointment the Judges are neither 
promoted nor transferred, and the remark, “Once a Judge, 
always a Judge,” may well be applied in literal truth to the 
British Judges. 

The County Judges are oe only from the ranks of 
practising barristers, ordinarily earning between £2,000— 
£3,000 a year, who prefer to exchange the uncertain though 
attractive emoluments‘ at the Bar, “ for the fixed pay of £1,500: 
a year, owing to the security of income, the social status and 
the freedom from much nerve-racking work”. 

The Supreme Court, with its two divisions, the Trial Court 
_ and the Court of Appeal, is manned by 33 Judges, all of whom 
are similarly recruited from the front ranks of the Bar, and 
who invariably sacrifice large professional’ incomes for the 
dignified position on the Bench, with its fixed salary of £5,000. 
per annum and certain knighthood. It is not the practice in 
England for a barrister to decline the offer of a judgeship of 
the Supreme Court. 

The fountain-head of the judiciary is the Lord Chancellor 
and is generally selected from amongst the prominent of lawyer 
members of his party by the Prime Minister. This is the only 
political appointment 'in the British Judicial System, all the 
other appointments being strictly non-political in character. The 
present appointment to the ‘ Woolsack’ is the only exception to- 
the general rule, as it has come by way of promotion from the- 
High Court, a thing which is. as exceptional as the present 
Nationalist Government in England. This sound system of 
‘recruitment, direct from front-rank barristers, without reference- 
to political patronage, coupled with the absence of any graded 
hierarchy involving promotions and supersessions has earned. 
for the British judiciary an imperishable reputation for inde-. 

pendence and integrity. Further there is no scope in the British 
system for the interference of the executive with the judiciary 
as there is no department in England corresponding to the 
Ministry of Justice in other countries to control the fortunes 
of Judges. | 

The principle of irremovability from office carries with it 
the privilege of being in office for life. There is no age limit. 
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for a Judge in England, but in France the limit extends up 
to 75 and in Germany up'to 68. The age of Judges in England 
‘is a circumstance adding to the weight of their pronouncements 
rather than detracting therefrom. An India different age limits 
“exist, 55 for Subordinate Judiciary and 60 for the High Court. 
One fails to perceive the reason for this difference and it seems 
to me that without imperilling the quality of judicial work an 
uniform age limit of 60 can be introduced in India. The 
proposal in the “ White Paper” to raise the age limit of the 
High Court Judges to 62 appears to be based not on any 
reasoned principles but merely as an attempt to compromise 
between two extreme views. Past experiences do not dictate 
the need for raising the age limit beyond 60, having regard to 
‘Indian climatic conditions. ' oi 


In France justice has had the reputation of being suscepti- 
ble to political influence. Students of history are no doubt 
familiar with the Dreyfus case, which attained a degree of 
international notoriety. The conditions in France are somewhat 
peculiar, and certainly different from those in England, both in 
regard to recruitment and service. The former is never from 
the practising members of the Bar, but from a class of people, 
who after qualifying for law, and'after a pretty long apprentice- 
ship extending over a wide range of knowledge—legal as well 
as administrative—choose to enter the judicial profession and 
to remain in a waiting list until the final appointment is made. 
After appointment, they earn their promotion by gradual stages, 
and hope to rise through a graded hierarchy to the top—the 
presidentship of the Coyrt of Cassation corresponding to the 
office of the Lord Chancellor in England. The initial 
appointment and subsequent promotions and transfers are in 
the hands of the department of Justice headed by a minister 
who is a member of the Cabinet. The ministry of which he is 
a member, depends, under the group-system of Parliamentary 
Government obtaining in France, on the support of the deputies 
who often happen to be leading practitioners before the mofussil 
Courts and who are thus capable of exerting an insidious 
(though invisible) influence on the subordinate judiciary. 
French Cabinets are notoriously unstable; and we can easily 
imagine the unsettling effects of too frequent changes in 
administration on the fortunes of what should bea permanent, 
independent and incorruptible body of Judges. 
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The Indian judiciary is what I may term a hybrid of the 
English and French systems. The Judges of our High Courts 
are theoretically independent of the executive, and are irremov- 
able during their tenure of office which, unlike in England, is 
not for life, but only to 60 years. But the subordinate judi- 
ciary in this country closely approximates to the French system 
as regards recruitment, promotion, transfer, etc., and is open 
theoretically to the same objections, though in practice, it must 
be said—if I may generalise from my personal experience of the 
Madura Bar during the last twenty-five years—that the evils 
are not so perceptible as to justify such strong criticism, as the 
French system has provoked. But under the new dispensation 
promised to us, in the near future, this particular problem is 
bound to assume more serious importance, and it is my hope 
that the problem will be wisely solved. 


Pay. 


It will be readily seen that where principles of recruitment 
are different, the standards of pay cannot be uniform. The 
salary of British Judges is the highest in the world, while that 
of the highest Judge in France is lower than that of the lowest 
in England. The Lord Chancellor draws £10,000 and the 
County Judge £1,500, while the President of the Court of 
Cassation draws only £1,200, and the corresponding officer of 
the Imperial Court at Leipzig draws £1,100. But they draw 
special allowances and concessions of various kinds which 
relieve the burdens of the Judge as a parent having to find the 
costs of children’s education, etc. The smallness of pay however, 
so far as I could gather, has not been known to affect in any 
way the reputation of continental Judges for independence and 
integrity. Our Government can with advantage copy the con- 
tinental system and devise a scale of pay for our Judges which 
while guaranteeing them a sufficient income to live in decent 
comfort may well release more funds to meet the other pressing 
needs of the State. 

It is possible that this suggestion may not find favour with 
our Judges; and if they should resist any such proposal, they 
would be resisting it in good company. Recently there was 
opposition in England to a.preposed cut in the salaries of 
British Judges, in common with all other servants of the Crown, 
on the technical plea that the terms of their appointment did not 
fal] within the scope of the ordinary regulations, and that they 
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are not to be considered the civil servants of His Majesty. 
Ultimately, they agreed to a voluntary ‘cut’ and thus vindicated 
the principle of their unqualified inaependence. 


PRECEDENTS. 


The decisions of English Courts are themselves law and 
are of binding authority and serve as precedents for subsequent 
cases. The English lawyer has to find out the law by ruammag- 
' ing the large number of reported cases which are rapidly 
increasing in volume and is oftentimes bewildered by the 
apparent conflict of decisions. But herein lies the art and skill 
of the English lawyer, in his ability to go through a maze of 
reports by dint of great industry, superior skill and high art of 
advocacy. This perhaps explains the fabulous fees which some 
of the English lawyers are reputed to earn at the English bar. 

But in France and Germany the decisions of even the 
Supreme Courts have no binding authority on the Judges. 
Reports of cases are treated with as little or as much respect as 
text-books, and can be disregarded if in the view of the judge 
the following of the precedent would lead to a miscarriage of 
justice in a particular case. 


Jury System. 


A third factor which is peculiar to England, and con- 
spicuous by its absence on the Continent is the jury system, 
which, whatever its virtues, undoubtedly adds to the costliness 
of litigation in England. It is a matter for surprise that there 
has been a strong revulsion of feeling, in England itself, against 
the jury system, which, we had been taught in our school and 
college days, to look upon as one of the glories of English 
judicial administration. Juries, it is now widely recognised, 
are laymen, generally untrained in the difficult art of appreciat- 
ing evidence, and liable above all to be swayed by gusts of 
popular emotion, or by the eloquence of the counsel. In the 
case of special juries, there is the additional cost of bringing 
the jurors to London, and detaining them until the case is over. 
The recent modifications of the rules of the Supreme Court 
enabling a Judge to dispense with a jury in certain cases is an 
indication of the trend of modern thought in England; and we 
should not be surprised if the Royal Commission recently 


appointed to revise the judicial system recommends its total 
abolition. 
e 
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The absence of the jury system on the Continent is com- 
pensated for by the collegiate system of collective deliberation 
by the Judges. Every Court has a ‘number of Judges attached. 
to it, and each case is heard and decided by a bench of Judges. 
This accounts for as many as 3,600 Judges in France alone for 
360 Courts as against the 55 County Judges and 33 Judges of the 
Supreme Court in England. - This principle of collegiate deci- 
sions has received wide extension in almost all the continental 
countries, and has its widest application in Belgium where I 
noticed the Supreme Court at Brussels had over a dozen chairs 
on the dais for the deliberation of the Judges. Even in England, 
the principle of collegiate deliberations is implicit in the ton- 
stitution of the Court of Appeal and of the House of Lords, 
each of which is composed of a minimum of three Judges. In 
this country also, we have in the Full, and the Division Benches 
of the High Court the recognition of the same principle. While 
the tendency in England is to increase the strength of the Court 
of Appeal so as to give the litigant the benefit of pleading before 
a larger tribunal, the opposite tendency is exhibited in- our 
High Court to abolish the collegiate lia in the hearing of 
the second appeals. 


JURISDICTION. 

In England County Courts have jurisdiction to try only 
causes up to £100. All causes over £100 are taken to the High 
Court at London, or sometimes to the Assize Courts on circuit. 
There is a right of appeal from the County Court decision to 
the Divisional Court consisting of 2 Judges of the King’s Bench 
Division which sits only in London. The Court of Appeal con- 
sists of two divisions, each of which is composed of 3 Judges, one 
division presided over by the Master of the Rolls and the other 
by the Lord C.J. the former hearing first appeals from the deci= 
sions of the Supreme Court and the latter hearing second appeals 
fromm the decisions of the County Court. One should think that 
this exhausts the litigant’s right of appeal; -but in fact there is 
provision for a further right of appeal to the House of Lords, 
which is being regarded as a superfluity in some circles. Theo- 
- retically, therefore, a case instituted in the County. Court may 
be judicially determined no Jess than four times. This may be 
satisfactory from.a purely abstract point of view; but the pro- 
cedure involves delay, costs-and- uncertainty. The Judicature 
‘Act of 1873 was aimed at minimising some of these risks by 
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making the Supreme Court:vittually supreme in the realm; but 
the tenacity peculiar to the: English has made it in practice a 
misnomer to call it supreme. They have managed to keep alive 
the right of an appeal to the. House of Lords. A committee 
recently appointed under the presidency of Lord Hanworth, 
M.R., specifically to revise the judicial system of England, has 
not yet concluded its labours; but it seems pretty certain that it 
would recommend the abolition of the right of appeal to the 
House of Lords. 


The inherent defect in. the system of appellate judicial, 
work in England is the necessity for every litigant to travel to 
London to file appeals. In France, however, which in this res- 
pect is followed by other countries, the practice is different, for 
the scheme of the Courts there is different. The main principle 
underlying the constitution of French Courts is their easy 
accessibility to the litigant; and with that view a net-work of 
Courts has been established all over France: with defined local 
jurisdiction both as regards original trials and appeals. The 
right of appeal is further restricted to only one chance. It is 
thus always possible for litigants in France to measure approxi- 
- mately the possible costs of litigation. on‘which they embark, 
unlike in england where they are not even remotely measurable. 
Above these appellate courts there is the Supreme Court having 
a nation-wide jurisdiction, called the “Court of Cassation”. 
There are a number of Judges attached to that Court and there 
is a President corresponding to the Lord Chancellor of England. 
The function of this Court is not to hear appeals from the 
Courts of Appeal but to “set right the decisions whenever the 
Procureur Generale, who is an officer of the same grade as a 
Judge, brings the same to the-hdtice of the Court of Cassation. 
This officer is attached to eyery Court in the country. Cases 
which are either doubtful, or which, in the opinion of the Pro- 
cureur, raise. important points of law are thus brought before 
the Court of Cassation for their authoritative pronouncement. 
Whatever the decision of this Court, it is a remarkable fact that 
the benefit of it, if any, does not accrue to the party on whdse 
behalf the appeal was filed, but is in the nature of a direction 
to the Courts for their future guidance in similar cases. This 
restriction of the right of appeal coupled with the location of 
the appellate court within easy redch of the litigants, both jn 
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France and in Germany, is an undoubted advantage in favour 
of the litigant, besides simplifying the processes of law. - 

A good deal of ‘preliminary work in connection with a 
pending cause is being done by what is known as Chamber 
work where until recently only solicitors used to appear. The 
rules have now been relaxed so as to enable barristers also to’ 
appear in Chamber work. Butas the Chamber work is not done 
in open Court, I could not get the chance of attending its work, 


but I have heard it said that the bulk of the work ina pending. . 


case of a preparatory and sifting character is being done in 
chambers, which facilitates the trial work in open Court. 


The procedure of English Courts during the trial of causes 
is very simple and accounts for the speedy trial of cases. There 
is no recording of evidence as in our Courts, and the trial Judge 
is left to make such notes as he likes of the evidence in the case. 
The task of recording evidence falls to the lot of the junior. 
counsel in the case and it is that record that is referred to at 
times in the appellate court whenever the scantiness of the 
Judge’s note renders reference to it necessary. This necessarily 
implies that; a case once begun’ must go on from day to day. 
until it is finished and I have seen during my stay in London - 
many big causes which would have taken under our legal pro- 
cedure several weeks, in fact months, if not years, finished in as 
many days. The appellate work is also very much simplified: 
There are no cumbrous printed papers before the appellate 
Judges who hear the appeals on the records supplied to them by 
the respective counsel, The delay and also the heavy cost 
involved in the translation and printing of papers for the 
appellate court is absent in England and operates to a large 
extent to reduce the costs of appeal. 


Technical subjects, however complicated their nature, are to 
be decided under the laws of England and France only by Judges 
who may not possess the necessary technical knowledge with 
the aid of expert testimony which as everybody knows is 
always costly.and often conflicting. -In England therefore you 
will find many lawyers specialising on particular subjects and 
are invariably engaged in causes connected with the. specialised 
subjects. This makes the litigation costly to the litigant for the 
lawyer can be engaged only on his own terms and to the credit 
of British judiciary it must be said that complicated intricacies 
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of the technical subjects coming up for decision before them 
are nicely appreciated with as much ease as if they were experts. 
On the other hand, Germany provides for the trial of cases 
involving technical points by a bench composed exclusively of 
technical experts, with a view probably to eliminate chances of 
uninformed lay judgment on highly technical subjects. 


Tue Bar. 


The Bar is a necessary and integral institution in every 
judicial system. The high cost of litigation.in England is the 
high price that has to be paid for advocacy. .The Inns of 
Court of England and the Bar Councils in India control the 
strictly professional relationship of lawyers towards their 
clients, and in a sense, of their professional dealings in general; 
but sedulously refrain from interfering with the bargainings 
regarding fees, on the ground of sacredness of contracts. The 
right of counsel to dictate his own terms of employment and 
the freedom of the client to select a lawyer of his own choice 
are regarded as too sacrosanct to be interfered with by the 
State, and hence we do not find in England the upward limit for 
counsel’s fees. But in France and Germany the limits are 
fixed. In this respect the advocate resembles the Judges of 
his Court, and can claim to be paid only a fixed fee for his 
services. Consequently litigation is cheaper in France or 
Germany. 


Soviet Russia has gone even further than these countries 
by imposing both upon the lawyer and the client restrictions in 
regard to mutual choice. Individual practice has been abolished ; 
but the practising lawyers form a collegium. The litigant 
desiring assistance applies to the bureau attached to each Court, 
and pays a fee determined according to his ability and means. 
The fees thus collected are distributed among the members of 
the collegium according to their standing. How far such a 
system can procure the maximum of legal talent for a given 
case is a matter for serious thought. A reform on these lines 
is certain to provoke in our country the loudest opposition from 
the profession, and will be out of place in any country where 
the maximum pay of any officer of the State has not been lower- 
ed to the’ scale of that in Russia. But enlightened opinion 
generally seems to favour the desirability of fixing a reason- 
able fee in every case so that the tendency, now too oftgn 
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experienced, of work concentrating in the hands of a lucky 
few may disappear and scope given to a large number of able 
lawyers in the country. This would have the salutary effect of 
not only distributing work, but also putting an end to the 
sharply uneven levels of income earned at the Bar. England 
has neither solved, nor even endeavoured to solve, this serious 
problem. India can, I think, attempt a beginning in this direction. 
MUTUAL RELATIONS oF BENCH AND THE Bar. 


The Bench afd the Bar in England are essential comple- 
ments of each other; and the relations between the two are 
extremely cordial. It seemed to me that the main reason for 
it is that the presiding Judge has invariably been recruited 
from among the leading members of the Bar. His erstwhile 
colleagues are aware of the pecuniary sacrifice involved in 
accepting a seat onthe Bench. The Judge on his side does not, 
and cannot, forget the intimate associations of his earlier 
career at the Bar or that amongst the courlsel before them are 
their prospective colleagues. The result is that there is not 
only mutual esteem and regard, but the Judge extends to the 
practising counsel the same'courtesy and forbéarance which he 
himself was accustomed to receive at the hands of the Judges 
when he.was a lawyer. - 

The mutual regard of the Bench and the Bar finds expres- 
sion both in and out of Court in England. It leads to the 
generous and unstinted appreciation by the judge of counsel’s 
performance on fitting occasions as I myself witnessed in one 
case when the Master of the Rolls openly thanked (not once 
but twice) the appellant’s counsel soomafter he resumed his seat 
after many days’ argument, for his clear exposition. Outside 
Court, the Judges and lawyers meet on terms of. social equality 
and freedom, and are not conscious of any gulf of separation 
between them. Moreover a senseof sportsmanship character- 
ises the Judge’s relations to the members of the Bar. The Judge 
never hesitates to call counsel to order when in his opinion the 
counsel misstates the facts, as was witnessed by me in a case 
where the counsel for the plaintiff was sternly rebuked by the 
Judge for having misstated the effect of the evidence in his 
address tothe jury. Nor does the Judge hesitate to apologise 
to the Bar when he is.in the wrong as I myself witnessed in 
another case. This make me reflect whether under existing 
Ingian conditions such open and free relations ‘between the 
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Bench and the Bar are possible. Many Indian Judges clothe 
themselves in reserve and rarely mix with the Bar in the erro- 
neous belief that such frank and free intercourse will lead to 
undesirable consequences. Ido only hope that more frequent 
social intercourse between the Judges and:the Bar will be possi- 
ble in our country in order that the judicial work'may be carried 
on in Courts with greater ease and better appreciation of mutual 
virtues and limitations. Of greater importance thun'the ‘courtesy 
of the Judge to the lawyer is the need for courtesy and polite- 
ness to the litigant public. The litigants and witnesses should 
not be made to feel that they forfeit their right to respectful 
treatment because of their misfortune to have to figure as 
parties or witnesses. In England greatest consideration and 
courtesy are extended to them both by the Bench and the Bar. 
There is no brow-beating of the witnesses by the cross-examin- 
ing counsel, nor scornful treatment of them by the judge. In 
one case before the Old Bailey which I witnessed, a lady wit-- 
ness entered the witness box to confess to a shameful act of- 
hers. She sobbed into tears at frequent intervals which result- 
ed in the frequent interruption and suspension ‘of the court 
work. But the judge’s sympathy and consideration’ to the 
unfortunate’ witness enabled her to resume her balance and 
encouraged her to confess from the witness box the story of 
her guilt. Both the judge and the counsel: however took care 
tó seé that the essential facts are elicited. ‘The touch -of 
human sympathy characterising the attitude of the. judges 
towards the unfortunate parties’ who narrate their -tales of 
woe before them oftentimes acts as a balm even to the defeat- 
ed litigant, and is an esstntial requisite of, a satisfactory 
judicial: system. ; . 


_DEcoruUM. 


The observance and preservation of decorum inside court 
is another contributory factor to the dignity -of courts. The 
practite of counsel bowing to the judge both when entering and 
leaving thè court-hall whether the judge catches-the counsel’ 
eye or not-adds to the. serenity of the’ court atmosphere and 
enhances the respect for the bench. Absolute- silence is pre- - 
served in English Courts. Every syllable uttered in the court- 
ball is distinctly heard in the farthest corner of the hall. The 
voice of counsel is pitched ever so low,- but thé-stillness of the, 
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atmosphere helps every one to hear him. Rapt attention is 
paid to everything falling from the lips of the judge, counsel 
or Witness and private conversations inside a court-hall which 
are almost a familiar feature of our courts is an impossibility 
in the West. The impression one carries when coming out of 
an English court of justice is that he is marching out of a 
temple of justice. Judicial efficiency can only be at a low ebb 
in an atmosphere where din, disorder and confusion prevail. 
SUGGESTED JUDICIAL REFORMS. 

The question naturally arises in what respects can judicial 
reform be attempted in our own country. 

1. Litigation ought not to be made deterrent to the liti- 
gant public by its costliness. The heavy Court-fee which is a 
peculiar feature of the Indian system is one of the chief contri- 
butory causes of the expensiveness of litigation in India and 
immediate steps have to be taken to reduce it toa reasonably 
low level. , 

2. Judicial procedure ought to be simplified to make 
expeditious despatch of judicial work possible by resort to the 
procedure of chamber work in England. 

3, The practice of recording evidence in one’s own hand 
by the presiding Judge involving as it does tedious waste of 
time and weariness of the flesh must be dispensed with and in 
cases where either party desires a permanent record of evi- 
dence, the same should be secured by payment for a steno- 
grapher who will be attached to each court. 

4. The trial of a cese should go on continuously from day 
to day and the judgment should and ought to be pronounced in 
open court as early as possible. The practice of delivering 
quantities of judgments at the quarter end rarely adds to the 
quality or efficiency of judicial work. 

5. The Judges should not be haunted by harassing statis- 
tical returns or by fears of supersession. Judges should have 
uniform salary in whatever Court they may preside and 
recruitment should be so made as to render vigilant supervision 
over their work, as if they are school boys, unnecessary. 

6. The rule about printing of judgments for appeals for 
the use of the first appellate court and of translation and 
printing in the High Court ought to be abrogated as it tends to 
an unnecessary increase in the cost of litigation. 


LXV] THE MADRAS LAW JOURNAL. 55 


.7.. First and second appeals filed in the High Court should 
as far as possible be heard at the respective district headquar- 
ters from which they arise, by a division bench of two Judges, 
under a system of circuit rendering despatch of judicial business 
cheap and quick. 

8. The recent practice of the High Court by which the 
second appeals are heard and decided by a single Judge of the 
High Court is a direct negation of the collegiate principle of 
deciding cases, which had been recognised under the rule 
requiring a division bench of two Judges'to hear second appeals 
and which is a very popular method of decision in'the western 
countries. 


9. The practice of following precedents while wholesome 
so long as Law Reporting can be brought within reasonable 
limits easily degenerates into a vice where Law Reporting is not 
brought under a centralised control. The object of Law 
Reporting which is that the practitioner may be up to date with 
the case-law of the land becomes easily frustrated with the 
tapid multiplication of reports which makes serious study 
of Law Reports impossible. 


10. The right of appeal to the Privy Council is as much a 
superfluity as the right of appeal to the House of Lords is felt 
to be in England, and must be abolished by substituting for it z 
right of appeal to a fuller bench, say of 5 Judges of the Court, 
and after the establishment of the Supreme Court for India, 
either to the Supreme Court or the fuller bench of the High 
Court as the party may desire. 


This is suggested nof in the view that: the Privy Council 
work is unsatisfactory. On the other hand a close observation 
of its work continuously for over a fortnight convinced me 
that itis a body composed of eminent jurists and learned Law 
Lords whose erudition and capacity for dispassionate and broad 
judgment has earned for ita lasting gratitude of the Indian 
Bar and the litigant public and has even to-day many advocates 
for its continuance. But the cost involved to the litigant and 
the extreme difficulty of getting into actual touch with the 
Sawyer or solicitor are serious factors against the system and 
even the winner is made to feel that it has not been worth his 
while to obtain justice at such a heavy price. Moreover a 
system by which Judges unacquainted with the mangers and 
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habits of the people’ are made the final arbiters of the rights of 
individuals cannot by any means be regarded as a perfect one. 
The Privy Council must be regarded as having survived its use- 
fulness and as no longer necessary in the scheme of judicial 
equipment for India. 


CORRESPONDENCE. 


wien ff i is 
Tue EDITOR, So odin are on 
“Tur Mapras Law JOURNAL.” 


JURISDICTION OF DISTRICT COURTS UNDER 
‘ SECTION 97, LOCAL BOARDS ACT. 


A difficulty is likely to arise occasionally, as mentioned 
below, for the smooth administration of District Municipalities 
and Local Boards. As the relevant provisions in the two 
statutory enactments governing these bodies are similar, a refer- 
ence to one of them will also serve as an illustration of the 
other. 


An elected member of a Local Board forfeits his seat if 
he becomes subject to any of the grounds of disqualification 
enumerated in S. 56, Local Boards Act. If the fact of disquali- 
fication is disputed, the District Judge is to decide the same 
under S. 57. As the decision is, normally, bound to take some 
time, the legislature has made a specific provision to govern 
the conduct of the disputed member during the intervening 
period until the decision. Under cl. (3) of S.57 “pending 
such decision, the member shall be entitled to act as if he were 
not disqualified’. The legislative provision appears prima 
facie to be a satisfactory arrangement designed for smooth 
working. But judicial interpretation, at the hands of some 
District Courts has rendered this provision practically a dead 
letter. The ground urged for such a result is that though the 
substantive right is clear, the District Court acting under S. 57 
has no jurisdiction to enforce the same by means of a suitable 
remedial order of injunctien. The situation is obviously 
anomalous and perhaps startle fora layman. It certainly 
challenges examination. 

The District Judge acting under S. 57, Local Boards Act, 


is clearly a Court and not a mere persona designata, i.e., an 
= 
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- ordinary citizen outside- the judicial seat of power. Vide 
Ramaswams Goundan v. Muthu Velappa Gounder. His powers 
and procedure have not been mentioned. in the enactment. But 
a clear rule to cover such cases has béen authoritatively stated 
by a leading decision of the House of Lords in National 
Telephone Co., Lid. v. Postmasier-General2: 

“ When a question is stated to be referred to an established Court, with- 
out more, the ordinary incidents of the procedure, are to attach . . 
its jurisdiction is enlarged, but all the incidents of such jurisdiction 
remain the same.” 

It is a truism to say that a power to issue an order of 
injunction is an ordinary incident of the jurisdiction of the 
District Court under the Code of Civil Procedure. Thus the 
case for the District Court’s jurisdiction to grant an a injunction 
is fairly simple and clear. 


k But an opposite inference is sought to be drawn on the 
strength of a decision of the Madras High Court reported in 
Venkatasubba Chettiar v. Sesha Atyar3. The question there 
was, whether an Election Court which was asked to set aside 
“an election had jurisdiction to issue an order of injunction to 
prevent the returned member from sitting. The general power 
of a Court as enunciated in the leading case in National 
Telephone Co., Lid. v. Postmaster-General8 was not canvassed 
there. The issue actually considered was a narrower one, vis., 
whether the Election Court, which under a statutory rule had to 
follow the “procedure applicable to the trial of suits,” had power 
under that phrase, to issue an order of injunction. The Court 
held that an injunction was not necessary for the purposes of 
a “ trial,” and that the abeve phrase did not convey a power to 
grant injunction. The decision, if read in the light of the 
actual issue emerging and considered therein, as every judicial 
decision ought to be, does not seek to negative the broad 
principle enunciated in the leading case in National Telephone 
Co.,.Lid. v. Postmaster-General’ as stated above. 


However, in view of the judicial pronouncements of some 
of the District Courts, the safer and cheaper remedy will be to 
have a suitable amendment of S. 57 specifying the existence 
of the power in dispute. In so far as the decision of.the 





1. (1922) LL.R. 46 Mad. 536 at 546: 44 M.LJ. 1. 
2. (1913) A.C. 546. 
3. (1924) LL.R. 47 Mad. 700: 47 M.L.J. 201. 


58 THE. MADRAS LAW JOURNAL. [ VoL. 


Madras High Court in Venkatasubba Chettiar v. Sesha Aiyarı 
referred to above is concerned, it is only a matter of mere 
academic interest now, as the Election Judge is under the 
existing rules as recently amended, not a Court at all but only 
a persona designaia, and so, no question can arise of the powers 
of an Election Judge as a Court. 
A. S. KUPPUSWAMI, 
Advocate, Tinnevelly. 


SUMMARY OF ENGLISH CASES. 

Lioyps Banx, Lrp. v. E. B. Savory AND Company, (1933) 
A. C. 201. 

Banker and customer—Crossed bearer cheque—Preseniment 
by A of stolen cheque at one branch of the bank with paying-in 
slip as of payee—Cheque sent to clearing house—Paying-in slip to 
the branch into which the amount is to be paid to credit of A— 
Loss therefrom —Liability of bank—S. 82, Bills of Exchange Act, 
1882—Bank, if negligent. 

For the convenience of its customers, it was the practice of 
the bank to accept at any one of its offices cheques for the credit 
of an account at any of its branch offices. A firm of stock- 
brokers on the London Stock Exchange drew cheques in favour 
of jobbers and made them payable to bearer and crossed. P and $ ` 
were two clerks under them. P had an account at a branch of the 
Lloyds Bank and S’s wife had an account at another branch. P 
stole 43 cheques and S 46 cheques. The cheques were mostly 
presented with a paying-in slip in the name of the payee at the 
-bank’s head office to be credited in the account of P or S in their 
account with the branch offices. The stolen cheques were received 
by the head office and sent to the clearing house. The paying-in 
slips alone were sent to the country branches. In an action by the 
stockbrokers against the bank for the proceeds of the cheques, the 
bank relied on S. 82 of the Bills of Exchange Act, 1882, as having 
acted bona fide. 

Held, by the House of Lords (Lord Blanesburgh and Lord 
Russell of Killowen dissenting) that the system of receiving pay- 
ments in by an unknown hand at another branch completely 
defeated the protection which the unwritten rule of banks that 
they “do not take payments in, without inquiry,of cheques drawn 
by a firm in favour of a third party, and paid in by a person, other 
than the payee, who is known or ought to be known to be an em- 
ployee of the drawing firm” affords. The bank did not exercise 
proper care in this respect and S. 82 therefore was no answer. 


1. (1924) LL.R. 47 Mad. 700: 47 M.L.J. 201. 
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PROVINCIAL INSURANCE Company, LIMITED v. MORGAN, 

{1933) A. C. 240. ~ Tea . TEN 
: Insurance—Motor ‘lorry—Proposal—Answers -to questions— 

Truth of—Descriptive or Condition precedent. i 

M and F company were coal merchànts carrying on business 
at Abercarn. They effected a policy of insurance with the appel- 
lant company in respect of a 15-9 horse power Morris motor lorry. 
The policy was made in compliance with a proposal in writing 
whereby MF declared and warranted that the answers to ques- 
tions in the proposal were true and should be the basis of contract. 
The answer to the question re the purpose of the lorry was that 
the purpose was delivery of coal, and that the substance to be 
carried was coal. The premium paid .was less than that which 
would have been payable if it was for general use. The P company 
agreed to insure the company against liability for damage or in- 
jury caused by the use of the lorry therefor. On the day of.colli- 
sion the lorry was carrying both timber and coal, but had dis- 
charged the timber before the collision and there was only coal at 
the time of collision. Further it was found that generally it was 
used for coal. In an action on the policy. 


Held, that a description as to the use to which the vehicle was 
. to be put was descriptive of the character of the risk rather than a 
warranty that that particular use and no other was the one to 
which the vehicle was confined. It is perfectly open to parties to 
make it a warranty or condition also but to do so they must have 
used clear words. 


Here there was no bargain so to confine the use of the vehicle 
to the cartage of coals as to make any occasional use, that did not 
destroy the general purpose of its user, a breach of the condition 
upon which the policy was based. 





Lazard BROTHERS AND COMPANY v. MIDLAND Bank, Limi- 
TED, (1933) A. C. 289, 


Banker—Russian Bank—Effect of decrees of Russian Govern- 
meni nationalising all banks in Russia—Banh’s ceasing to exist 
therefrom. Notice of suit on Russian Bank after cessation—Judg- 
ment in defauli—Garnishee proceedings on foot of such judgment 
— Validity of —Foretgn law—Question of fact in each case. 


Before the Bolshevik Revolution in Russia, the Moscow Bank, 
kept current account with the Midland Bank, Ltd. The Moscow 
Bank had also accounts with Lazard Brothers & Co., bankers in 
London. There was a debt due by Moscow Bank to Lazard Bank, 
The Lazard Bank sued the Moscow Bank and with leave of thg 

H 
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court sent notice by registered post to the defendant under 
O. 9, r. 2 of the Rules of the Supreme Court to the former address 
of the bank on foot of an affidavit that the Moscow Bank area 
company registered and domiciled in Russia. Judgment was 
given for L Bank in default of appearance. L then obtained a 
garnishee order nisi against the Midland Bank attaching debt due 
by it to Moscow Bank. Between 1917 and 1921 numerous decrees 
were passed by the Russian Government purporting to nationalise 
all the banks. 


Held, that a question of foreign law is a question of fact, of 
which the English Court cannot take judicial cognisance, even 
though the foreign law has already been proved before it in 
another case, that the Court must act upon the evidence before it in 
the actual case; that on the evidence the Moscow Bank had ceased 
to exist by the date of writ, that consequently the judgment and. 
the garnishee proceedings on foot of it were null and void. 


Keane v. Mount Vernon CoLLIERY Company, LTD., (1933). 
A. C. 309. 

Workmen's Compensation Act—Dependants—Meaning of— 
Arbitrator how far can use his personal knowledge to determine 
the necessities of life of the claimant’s class and status. 


A miner K was fatally injured by an accident which arose out 
of and in the course of his employment. At the time of his death 
he was living with, and was the mainstay of his family of a father, 
mother and two sisters, K was earning 3£ 2s. 4d. a week. His. 
father and others earned in all 3 £. 6s. 11d. The total sum of 6£ 
9s. 3d. was handed over to the mothem who managed the family.. 
The parents and the sisters claimed compensation on the ground 
that they were partially depending on K’s contributions for the 
provision of the ordinary necessaries of their life. 


Held, that the test is not if the family is impoverished by- 
the death, but if the impoverishment is such that the dependants 
have been deprived of the provision of the ordinary necessaries of 
life. The mother was a partial dependant, but as for the rest it 
cannot be said that their earnings were not enough for the ordi- 
nary necessaries of life for persons of their class, that in so doing 
the sheriff-substitute who decided the question was entitled to 
apply his personal knowledge of the requirements of such families. 
within reasonable limits in coming to a conclusion, 
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Smarr Sanib Bin ABDULLA BAJERAI V. SOCKALINGAM 
CHETTIAR, (1933) A. C. 342. 

Straits Settlements—Money-lender—-Suit on promissory note— 
Law applicable—Money-lenders’ Act, 1927,S.6 (17 and 18 Geo. 5, 
c. 21)—Singapore Ordinance No. 111 (civil law), S.5. 


A professional money-lender brought a suit on a promissory 
note payable on demand and a post-dated cheque given by a land 
. owner in respect of money-lending transactions. There was no 
memorandum in writing of the contract signed by the borrower. 
S. 5, sub-S. (1) of Ordinance No. 111 (civil law) of the Straits 
Settlements provides that “In all questions or issues which arise or 
which have to be decided in the colony with respect to the law of 
partnerships, corporations, banks and banking, principals and 
agents, carriers by land and sea, marine insurance, average, life and 
fire insurance, and with respect to mercantile law generally, the 
law to be administered shall be the same as would be administered 
in England in the like case at the corresponding period if such 
issue had arisen or had to be decided in England..”. It was con- 
tended that the liability on negotiable instruments was one with 
respect to mercantile law, that the English law applied and there- 
fore in the absence of a memorandum under S. 6 of the English 
Money-lenders’ Act, 1927, the suit was not maintainable. 

Held, that the English Money-lenders’ Acts form no part of 
the mercantile law. The ordinance does not purport to apply to 
every mercantile transaction but only where a question or issue has 
to be deterinined with respect to mercantile law, and as no question 
arose with respect to mercantile law, S. 6 did not apply and the 
suit was good. Further it is only legislation which has the effect. 
of modifying the general principles of mercantile law that is 
covered by the ordinance and not legislation which is intended to 
regulate the exercise in Erfgland only of particular activities by 
providing for registration, license, etc. 





Brogxen HILL PROPRIETARY Company, LIMITED v. LATHAM, 
(1933) 1 Ch. 373. 

Company—Debeniure—Issued in Ausiralio—Moneys payable 
at Australia or London according to the holder's chotce—Presenia- 
tion for payment in London—Payment if to be in sterling or Aus- 
tralian currency at exchange value—Company incorporated in 
Australia. 

A company incorporated in Australia established also a regis- 
tered office in, London. In October 1920 the company issued 
mortgage debentures and they were made payable both as to princi- 
pal and interest either at London or Australia at the option of the, 
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holder. A register of debentures was also established in London. 
A debenture was presented for payment at London and the ques- 
tion arose if that debenture-was to be paid in sterling without 
deduction on account of the difference in the exchange value of a 
pound in England and a pound in Australia. 

Maugham, J., held that in the absence of an express clause to 
that effect, there was no reason why a holder demanding payment 
in London of, say 100/, should be bound to accept something less. 

Held, by the Court of Appeal (reversing Maugham, J., Lord 
Hanworth dissenting) that the true inference to be drawn from the 
trust deed’and debentures as a whole is that the option to be paid 
at one or other of several places was given solely for the purpose 
of enabling the debenture holders to cash their coupons and collect 
their redemption moneys, at places which might be more convenient 
to them and does not carry with it the implied stipulation that, if a 
debenture holder elects to be paid at that particular place, he will 
be paid in a currency differing from that in which all the other 
debenture holders will be paid. A debenture holder could only 
enforce his security in Australia and if he were to take proceedings 
in Australia for that purpose, a tender or payment into court of 
the amount secured by the debenture in Australian currency will be 
good. Thatıs an indication of the intention. 

Per Lord Hanworth, “When the contract is made in one 
countiy, and is to be performed either wholly or partly in another, 
then the proper law of the contract, especially as to the mode of 
performance, may be presumed to be the law of the country where 
the performance is to take place.” ‘If so, when the debenture is 
presented for payment in London, it ought to be paid in English 
currency.’ 





Jay’s Limrrep v. Jacosi, (1933) J Ch. 411. 

Passing off tradename—Similar name used by defendant long 
before—New business started by defendant in the old name—If 
< passes off’ plaintif s tradename—Absence of intention io deceive. 

The plaintiffs were a company doing business as ladies’ 
costumiers in London under the name ‘Jay’s, Limited’. The defen- 
dants Mrs. F. Jacobi and Miss H. Limburg started business under 
thename ‘Jays.’ For 15 years before this new business was started, 
Mrs. F. Jacobi was in the employ of another firm of ladies’ out- 
fitters and was known to all as Miss Jay and on the liquidation of 
her employer firm she opened the new business on her own account. 
In an action to restrain the defendants from trading under that 
name as calculated to deceive plaintiffs’ cystomers, 

Held, that the defendant Jacobi had acquired the surname of 
Jay’ by reputation and is entitled to carry on business under that 


M 


LXV] THE MADRAS LAW- JOURNAL. 63° 


name if she thinks fit (see Massam v. Thorley’s Cattle Food Co.,14 
Ch. D. 748) and so long as she acts honestly she cannot be res- 
trained from so doing, even though the similarity of.such name to’ 
that of the plaintiffs may occasionally lead to confusion or to the 
goods of the one being mistaken for those of the other. Further 
there is no risk of confusion even, as the two businesses cater for 
entirely distinct class of customers and no evidence of any instance 
of confusion, mistake or paisapprehcnsign has been adduced. 


BALDEN v. SHORTER, (1933) 1 C 1 Ch. 427. 
False statemeni—Absence of malice—Jf constitutes an action- 
able wrong. 


Where a person makes a false statement carelessly under a 
mistake without any indirect motive and without any intention of 
injuring the plaintiff, and believing them to be true, no action can 
lie for injurious falsehood. Malice in the law of slander of title 
and other forms of injurious falsehood means some dishonest or- 
otherwise improper motive and not merely absence of just cause or 
excuse. 


Lord Davey’s dictum in Royal Baking Powder Co. v. Wright, 
Crossley & Co., (1900) 18 R. P. C. 95, not followed. 


In re Matuew Eris, Limite, (1933) 1 Ch. 458. : 

Companies Act, 1929, S. 266—'Except to the amount of any 
cash paid to the company —Meaning of —Arrangement to pay off. 
prior debts of the company and payment to the creditor thereunder 
—If ‘cash paid to the company’. 

M. E., Ltd. was carrying on business until 11th July, 1932 
when a compulsory order for winding up of the company 
was made. In March, 1932 the company owed A. T. firm 
1954}. A. T. and J. T. were the two directors of M. E., Ltd. 
A. T. was also a partner with two others in A. T. firm. As M. E., 
Ltd. needed further assistance and A. T. firm insisted on 1954]. 
being paid if it should supply further goods to M. E., Ltd, A.T. 
advanced 8,000} to M. E., Ltd., on the security of a debenture by 
paying 1,050/. to M. E., Ltd. and 1954. to A. T. firm. It was found 
that there was no fraudulent preference of A. T. firm over the 
other creditors but the liquidator contended that to the extent of 
19541. the floating charge contained in the debenture was invalid 
under S. 266. 

Held, by the Court of Appeal (reversing Eve, J.) that it is not 
that payment must be by cash alone. It can be by cheque or by a 
transaction the equivalent of cash among businessmen. The Court 
has to consider whether in substance the debenture has been issued 
for cash paid to the company. If it has been, then, although the’ 
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cash may be used. by the company for the purpose of meeting a 
liability already incurred, the security stands good. Here there 
was in truth and in fact, in substance and not in form a payment 
of cash by A. T. to M. E., Ltd. 

Astbury, J.’s dictum in In re Hayman, Christy & Lilly, Lid., 
(1917) 1 Ch. 283 that ‘except to the amount of any cash paid to 
the company’ in S. 266 means ‘except to the amount of any cash 
absolutely and unconditionally paid to the company,’ disapproved. 





In re SANDBACH. Royps v. Doveras, (1933) 1 Ch. 505. 

Will—Bequest of residue—To pay income to widow for her life 
and after her life on certain irusis—Cumulative preference shares 
—Arrears of dividend—Funded dividend certificates in liew of 
arrears —Whether income or capitol. 

A company put forward a scheme described as ‘funding 
dividends’ scheme, by virtue of which, the shareholders ceased to 
have any rights to receive in the future anything in respect of 
dividends unpaid in the past and were issued funded dividend 
certificates therefor. A testator devised his residuary estate to 
trustees to pay the income thereof to his widow during widowhood 
and afterwards on certain other trusts. The question arose 
whether these funded certificates in payment of arrears of dividend 
were capital or income, though part of the arrears were in respect 
of a period prior to the testator’s death. The scheme was 
sanctioned by court only in 1920 after the testator died. 

Held, that on the authorities it was clear that if, instead of 
putting into effect this scheme, the company paid the arrears, in- 
cluding the amount due prior to the testator’s death, the sum would 
have belonged to the widow and there would be no apportionment. 
The certificate was merely a payment in some other form and 
therefore belongs to the widow.—In reWakley, (1920) 2 Ch. 205, 
followed. 





SMITH v. EVANGELIZATION SOCIETY (INCORPORATED) TRUST, 
(1933) 1 Ch. 514. 
Easement—Ancient lighi—Skylighis in use 20 yeors before—tIf 
to be taken into acconnt—Adequate light even with complained 
obstruction if skylights introduced again—If such obstruction 
amounts to nuisance. f 
A room was, at the commencement of the twenty years period 
before suit, lit on the east side by a small window and on the west 
by an opening. The room had in addition two skylights running 
across the room. The skylights were subsequently removed, the 
opening on.the west side partly closed by corrugated iron sheeting 
æ 


LXV | THE MADRAS LAW JOURNAL. 65 


but the window on the east side’ was enlarged. Later the 
defendants (owners of premises on eastern side) put up a screen 
which substantially darkened the room in its altered condition. It 
was found as a fact that if this screen had been erected at the com- 
mencement of the period of prescription-it would not have con- 
stituted an actionable nuisance as there were the skylights which 
let in light sufficient as for ordinary purposes. In an action to 
restrain the defendant from so putting up the screen, 

Held, that the right of the dominant owner cannot be enlarged 
by any alteration in his tenement during the period of prescription. 
Consideration must be given to the condition of the premises at 
the commencement of the period of twenty years. The Court has 
to consider what was the access and the use of light which has been 
actually enjoyed for the full period of twenty years and that carries 
one back to the condition of the premises as they stood at the com- 
mencement of the twenty years. Colls v. Home and Colonial 
Stores, Lid., (1904) A.C. 179 and Ankerson v. Connelly, (1907) 
1 Ch. 678, applied. 

In considering the question of obstruction of ancient light, the 
question of diminution in rental value is no criterion. 





In re M.I. G. Trust, Lrurrep, (1933) 1 Ch. 542. 

Company—Mortgage by deposit of title-deeds—Fatlure to 
register it in time—Application by mortgagee to extend time for 
regisiration—Non-op position by mortgagor—Time extended— 
Mortgagor company then on the verge of insoluency—If fraudulent 
preference of the mortgagee—Bankruptcy Act, 1914, S. 44 and 
Companies Act, 1929, Ss. 79, 85 and 265. 

On the 6th May, 1930, the company created a mortgage by 
deposit of title-deeds with g memorandum of deposit undertaking 
to execute any necessary deed when called upon to do so. The 
memorandum was not registered in time and on an application by 
the mortgagee under S. 85 to extend the time for registration, the 
court extended the time and added that it was to be without 
prejudice to the rights of parties acquired prior to the registration. 
Originally the mortgagors filed an opposition to extension but 
when it actually came on, they withdrew the opposition. The 
mortgagor Co., was then in financial difficulties and a week after 
the company was ordered to be wound up on a petition. The 
liquidator took out this summons to declare the registration void 
as being a fraudulent preference in that the company ‘suffered 
a judicial proceeding’ when unable to pay its debts. 

Held, by Eve, J. that the fact of the financial position of 
the company was not brought to the notice of the court when 
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extending the time, by the company withdrawing its opposition ; 
and the making of the order created a preference in favour of .the 
mortgagee. Though there was no evidenceio explain the intent 
or motive with which the opposition was withdrawn, the intention 
must be ta-prefer the mortgagee: ~ It was therefore a fraudulent 
preference. 

The order, that it is to be without prejudice to the rights of 
parties acquired prior to the registration was general and ought not 
to extend to the unsecured creditors. 





In re Engmann Brorusrs, Lrp., (1906) 2 Ch. 697, applied. 

Held, by the Court of Appeal that when an order is made 
uncer S. 85 (Companits Act) the limitation of the order ought not 
to favour unsecured creditors but it is only intended to protect the 
rights affected by a priority charge by the debenture holders. When 
a conveyance or transfer of property is sought to be set aside as a 
fraudulent preference, there.must be evidence given affirmatively, 
not merely that there was in fact a preference but that the 
preference was given with a view or object or goal of preferring. 
There was a clear duty under S. 79 ‘on the mortgagor company to 
register the charge and a punishment in the nature of a penalty was 
laid down by S. 80 for failure to register. The mortgagee might 
have withdrawn the opposition in pursuance of and‘in fulfilment 
of that duty and it cannot therefore be said to be done with the 
intent of fraudulently preferring the mortgagee. 





In re CHoworps’ RecIsTERED Lanp, (1933) 1 Ch. 574. 

. Land registry—Regisiration of land including strips of land, 
over which a stranger had acquired title by adverse possession— 
Rectification of register by.removing that land from regtsiry—Rtght 
of registered proprietor to indemnity under S. 83, Land Registration 
Act, 1925—Loss if suffered by reason ‘of rectification. 

On the 10th March, 1925 C purchased certain land and on the 
2nd April, 1925 applied under the Land Transfer Acts, 1875 and 
1897 for registration as proprietor with absolute title of the land 
so conveyed to him and he was so registered as proprietor. But 
the land included certain strips of woodland over which, one L 
had .acquired title by adverse possession under the- Real, Property 
Limitation Acts and at L’s instance, the court directed rectifica- 
tion of the register by correcting C’s registry and declaring L as 
the proprietor of that strip. C thereupon applied under S. 83 
against the Attorney-General to. be indemnified in a a of the 
loss suffered by reason of the rectification. 

Held, dismissing the claim that the registration of c as pro- 
prietor was itself subject to ‘overriding interests’ of third persons, 
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and under S. 70 of the Land Registration Act rights acquired or in 
course of being acquired under the Limitation Acts was an over- 
riding interest within the meaning of S. 69. The loss was occasion- 
ed by C failing to ascertain that L was in adverse possession and 
was occasioned by paying his vendor for a strip to which he could 
not make title. That was a matter between him and his vendor. 
The rectification of the register merely recognised the existing 
position and put C in no worse position than he was in before. 





JOTTINGS AND CUTTINGS. 


Lawyers and gratuitous service —Lawyers, like members of the 
other learned professions, have, during a time that the memory of 
man runneth not to the contrary, been exposed to the shafts of the 
satirists who have accused them of a great variety of shortcomings, 
and particularly of the offence of mercenariness; in other words, 
of thinking, in Milton’s phrase, of nothing but “fat contentions 
and flowing fees.” How baseless is this charge has been demonst- 
rated time and again by examples showing that often lawyers have 
been content to assist with their advice those who were unable by 
poverty to obtain professional help on the usual conditions. Once 
again the report of the Law Society on the work of the Poor 
Person’s procedure affords fresh testimony of the readiness of 
members of the profession to place their legal knowledge and 
services at the disposal of those whose means preclude their 
embarking on litigation at their own costs and charges. The 
report is full of details all showing that solicitors and barristers 
alike are willing, nay eager, to help those unable to help 
themselves, and, indeed, the record is one of which the 
profession may well be proud. The solicitor branch may well 
claim to be entitled to the Jarger share of the credit for the ex- 
cellent results appearing in the report, for while members of the 
Bar work in the public eye and consequently receive most of the 
kudos, the solicitors instructing them are almost of necessity kept 
in the background and have to be content with the feeling that 
they have done good by stealth and would blush to find it fame. 
Quite recently, however, the present writer was present when a 
poor person’s case was being argued in the Court of Appeal by 
a distinguished King’s Counsel and an equally distinguished 
junior. At the conclusion of the case two members of the Bench 
spoke appreciatively of the services rendered by the two members 
of the Bar, whereupon the silk very properly intervened and 
said that he hoped that the solicitor instructing him would be 
included in the judicial approval of the way the appeal had been 
presented. The Court at.once concurred, one of .the Lords 
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Justices adding that they were greatly indebted to the solicitor 
for the work he had undertaken and carried out so well. An 
occasional commendation from the bench in this fashion is a 
small yet pleasing tribute to what the solicitor branch is doing 
so unostentatiously for the benefit of the poor litigant—.S. J. 
1933, p. 165. 





Law Reform from another side.—Lawyers will not find much 
to complain of in the interim report on law reform just produc- 
ed by the Committee of Judges, though traditionalisis must agree 
with the recent remarks of Lawrence, J., from the Assize Bench 
deploring the dwindling majesty of Circuit when there are no 
longer any grand juries to be charged. Still, unless an increas- 
ing number of causes compensates the brevity induced by the 
extension of New Procedure, legal unemployment statistics may 
tend upwards, and it is hard to see why the public should view 
with indifference amounting to delight a phenomenon which they 
deplore in the case of miners, casual labourers and even doctors. 
On this point it is well to recall the reasoning of d’Aguesseau, 
the great French Jurist and law reformer, Chancellor under 
Louis XV, in explaining to the Duc de Grammont why he did 
not regulate the length of law suits. “I had gone so far as to 
commit a plan for such a regulation to writing, but after I had 
made some: progress I reflected on the great number of advocates, 
attorneys and officers of justice whom it would ruin; compassion 
for these made the pen fall from my hands. The length and 
number of law suits confer on gentlemen of the long robe their 
wealth and-authority; one must continue therefore to permit 
their infant growth and everlasting endurance.” Within living 
memory it could be said in Lincoln’s Inn that if a Chancery 
Practitioner could get four administrations into his hands he was 
sure of a steady income.—S. J. 1933, p. 196. 





Every-day Contracts—In The Times, 15th March, an action 
is reported from Northampton County Court, the plaintiff being a 
hairdresser and ihe defendant the husband of a woman who had 
made and failed to keep an appointment with the plaintiff for a 
“permanent wave.” This operation, as Judge Drucquer found, 
would take the sole attention of an employee for from three to four 
hours, and the plaintiff had had to reserve one for the work. His 
honour, of course, carefully excluded himself from any wide ruling 
that a few words as to a possible shave for the next day exchanged 
with a barber would constitute a contract. The barber would in 
no way inconvenience himself after such a talk, but would be ready 
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for such customers as might appear and take them in rotation. In 
the case of the permanent wave, however, the assistant deputed 
for the appointment would presumably be debarred from the 
service of other customers during the time arranged. Unques- 
tionably, a broken appointment with a doctor or dentist would 
give rise to a claim for services retained, though, of course, 
in practice there is considerable give-and-take between professional 
men and their patients. Judge Drucquer holds that retention of 
a tradesman’s or his assistant’s services is on the same footing. 
The question whether a completed contract exists must, of course, 
ultimately depend on the intention of the parties as well as the 
conduct. In a footnote on page 4 of the ninth edition of “ Pollock 
on Contract,” the learned author discusses the situation arising if 
A invites B to dinner and forgets all about it. B may have hired 
a taxi to A’s house, and his belated dinner at a restaurant may cost 
more than the food he would have had at home if A had not dis- 
turbed his arrangements. Nevertheless, B could not sue A for his 
loss on contract in our Courts, for neither had any intention of 
entering into a legal relation. That the law may be different else- 
where appears from our note “ Damages for slighted Hospitality,” 
73 Sol. J. 737. This was the converse case to that suggested 
above, for the host had everything ready, but the guests who had 
accepted the invitation did not appear. A French Court awarded 
the former damages against the latter, if in contract presumably 
for the wasted food, though, as we pointed out the insult involved 
in ignoring the- invitation might have been deemed a tort. If 
invitation or acceptance were given with the full intention of 
deceiving the other party it may be suggested that an action for 
such deceit would lie for provable damage, as for the recovery of 
the railway fare in Wilkinson v. Downton (1897) 2 Q. B. 57. In- 
cidentally, the report in The,Times throws no light on the question 
whether a permanent wave should be deemed a necessary within 
the decisions as to pledging a husband’s credit.—S.J. 1933, p. 242. 


Dworce Fictions.—A recent sensational divorce suit in which 
Lord Merrivale found, on the King’s Proctor’s intervention, that 
the woman with whom adultery was alleged to have been commit- 
ted was non-existent, brings up all the controversy about the 
necessity for easier divorce. It also makes me wonder whether a 
suggestion of mine that “ Joan Doe” and “ Richard Roe” should 
be pressed into service as intervener or co-respondent is taking 
effect. This subject is one on which Sir Ellis Hume Williams, 
K.C., tells an amusing story of a friend of his who had occasion to 
provide his wife with divorce evidence. He chose an hotel and 
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found a lady, pleasant, if a little prim.. When she arrived, she 
looked rather unwell. Before dinner they discussed ecclesiastical 
and political questions, but the lady looked worse and worse, and 
at table ate hardly anything. When they reached the bed-room, 
she was seized with violent spasms and was so sick that a doctor 
was summoned. He diagnosed a violent colic and proposed to 
send fora nurse to administer the proper treatment, a hot water 
bottle on the patient’s stomach every hour during the night. In 
the circumstances, the would-be respondent had no use for a nurse, 
so he undertook the job himself, and spent the night in an armchair 
filling the bottle at regular intervals from the bathroom tap. The 
night thus charitably spent duly earned him his divorce. It is 
needless to say that the eminent silk who tells the story was not in 
the case.—S_J. 1933, p. 248. f 





Reform of Scottish Procedure —Almost coincidently with the 
appearance of the interim report of the Committee presided over 
by Lord Hanworth dealing with the practicability of various re 
forms in English procedure, comes the Administration of Justice 
(Scotland) Bill, based on the recommendations of the Royal Com- 
mission presided over a year or two ago by Lord Clyde, which seeks 
to do for Scotland what the Committee already referred to is doing 
for England, namely, effect such reforms as will make the legal 
machine work more smoothly and with a less expenditure of money 
on the part of litigants. Whether in each country this desirable 
object will be attained remains to be seen, but every one will wish 
well to the effort being made to make the path of the litigant not 
quite so hard as in the past it has been apt tobe. By the Scottish 
Bill, specific provision is made for the institution when necessary 
of an extra division of the Inner House—that is of the Court of 
Appeal; the simplification and shortening of pleadings; the aboli- 
tion of the rule of longstanding by which every writ of summons’ 
in the Court of Session must be signed by a Writer to the Signet 
—a rule which is one of the few surviving privileges of this special 
section of the solicitor branch of the profession. In addition to 
these and various other alterations in the system prevailing in the 
Supreme Court, the Bill contemplates: economics and foreshadows 
changes also in the Sheriff Courts which in large measure corres- 
pond to the County Courts in England. Among other changes in 
the direction of effecting economics is that of a further extension 
of the system of grouping counties under one Sheriff-Principal, a 
project which may possibly pave the way for the ultimate abolition 
of this functionary—a reform which has often been suggested, al- 
though not by members of the Faculty of Advocates from whose 
ranks the Sheriffs are recruited. “With a resident Sheriff-Substi— 
eo 
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‘tute in each county, and with several in the more populous. dis- 
ilricts, the necessity for the Sheriff-Principal is not so obvious as 
«was the case in earlier days. A litigant who is dissatisfied with the 
decision of the Sheriff-Substitute may, if he chooses, appeal to the 
-Sheriff-Principal and then from him to the Court of Session, or he 
may, instead of the intermediate appeal to the Sheriff-Principal, go 
direct to the Court of Session. -No doubt the Sheriff-Principal has 
other duties than those which he discharges as appellate Judge, 
but these might, with a considerable saving of cost to the nation, 
be transferred to the Sheriff-Substitute.—S.J. 1933, p. 257. 





“On Current Account.’—An interesting question touching 
both the law of banking and the interpretation of wills was raised 
recently in the Chancery Division. It is well-known that a sum 
paid into an account should be credited to the customer within a 
time which, according to the course of business, is reasonably 
sufficient for the purpose, but some doubt may have existed as to 
when money is legally regarded as “in” a certain account. The 
decision of Luxmoore, J., in Re Benedetti (as yet unreported) is 
of special interest as throwing some light on that point. The 
testator in that case had left to his wife for life “all my moneys 
„which shall at the date of my death be on deposit or current 
account with” a specified branch of a certain bank. Some weeks 
before his death the testator had made arrangements to sell £. 105 
National War Bonds and he had given the manager of the branch 
in question instructions to credit his current account with the 
proceeds when they should arrive. Owing to some complication, 
the money did not reach the bank till the day before the testator 
died, and was not credited till the day of death itself. Luxmoore, 
J., held, despite the obvious intention of the testator and the fact 
that the Bank had received the money before his death, that it was 
not “moneys ...... on current account” within the words of 
the will, and that it therefore fell into residue. The ground of 
his decision was that the mandate to the banker being terminated 
by the death, he no longer had any power to credit the mofey to a 
particular account. His Lordship commented upon the hardship 
inflicted on the widow by the peculiar circurnstances and he remark- 
ed that if in a similar case there were negligence on the part of the 
Bank, which he did not for a moment suggest in this case, the dis- 
appointed legatee would have a cause of action against the bank. 
‘Tf ever such an action were brought it would be interesting to see 
whether the Court would uphold Marseiti v. Williams, 1B. & Ad. 
415, in which Lord Tenterden, L. C. J. held the four hours between 


11 am. and 3 p.m. to be “reasonable time” for a hanker to credit 
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an account with a sum paid in at the former hour. Itis very 
doubtful whether in view of the modern system of multiple branch 
banking this hundred years’ old decision would stand. Be that as 
it may, this much clearly emerges from Re. Bemedilti that no 
matter what i3 the physical position of a fund, it is not “in” an 
account until it is actually credited there. —S. J. 1933, p. 258. 





Initials —One of the apparently simple, but sometimes per- 
plexing, problems with which the practitioner is confronted, is the 
determination of the efficacy in law of the “signature” to a docu- 
ment. In a number of statutes it is enacted that certain documents 
to be valid must bear the “signature” of the person affected. What 
does this mean? Does it mvolve that the person must affix his 
` whole name, or is it sufficient if he so describes himself as to leave 
no doubt as to his identity? Many people possess an almost 
superfluity of Christian names; must these be set out in full? 
This apparently has never been held to be essential to the validity of 
the document required to be signed. How much then will suffice? 
It has been decided that signature by mark will suffice in the case 
of a bill of exchange, but in “Byles on Bills” it is stated to be a 
moot point whether the “signature” to such a document may be by 
initials, although it has been held to be sufficient in other docu- 
ments. In the notes to Chalmers’ Sale of Goods Act it is said, as 
regards s. 4 of the Statute, that “signature by mark, initials, stamp, 
or printed heading, is sufficient,” but no decision relating specifi- 
cally to initials is cited for the proposition, although it would seem 
that if a mark, for the use of which authority is cited, is treated as 
satisfying the requirements of the section, it might seem a fortiori 
that the initials of the person to be charged are sufficient. In the 
case of a will it has been held that the testator sufficiently com- 
plies with the Wills Act if he subscribes the will by appending his 
initials, Inthe United States the same problem as to the validity 
of initials as a signature has had to be faced, and in a recent case 
the question called forth divergent views in some of the courts. 
In the States some of our older terminology is still preserved, 
amongMther of these survivals being what is known as a bill of 
exceptions, and as to this particular step in appeal procedure an 
Act has provided that “a bill of exceptions shall be deemed to be 
sufficiently authenticated if signed by the Judge.” In the case 
giving rise to the question the trial Judge indorsed what purported 
to be a bill of exceptions in the following manner: “Allowed, J. A. 
L. D. J.” which, if written out at length would read: “J. A. 
Lowell, District Judge.” The point for decision was whether the 
bill of exceptions had been duly “signed”. The Circuit Court of 
Appeals, before which the matter came in the first instance, decided 
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that the requirements of the statute had not been complied with, a 
holding which came as a surprise to the profession, which had 
apparently been accustomed to have bills of exceptions “signed” 
by the affixing of initials. The party aggrieved carried the case to 
the Supreme Court of the United States, and there the decision 
appealed from was reversed, the judgment being delivered by Chief 
Justice Hughes, who said that while not approving the signing of 
such documents by initials, he could not lay it down that ıt was in- 
sufficient. ‘Where an officer,” he said “authenticated his official 
act by affixing his initials he does not entirely omit to use his 
name; he simply abbreviates it; he uses a combination of letters 
which are part of it. Undoubtedly thai method is informal, but we 
think it is clearly a method of ‘signing’. This isin line with our 
English decisions, but at the same tinie we may juin with the 
learned Chief Justice in deprecating this method of “signature” as 
being not unlikely, as it did in the case before him, to occasion 
trouble.—S. J 1933. p, 289. 





Judicial Patronage, —Nowhere does it appear to be stated 
officially on whose advice the king shall make appointments to the 
Bench of the Supreme Court, but tradition makes up for this want 
of specification. As the head of the law the Lord Chancellor has 
in his hands the major portion of judicial appointments. Thus, he 
advises the appointment of, which is the same thing as saying he 
appoints, the puisnes in the High Court, but those Judges with a 
higher status, namely. the Lord Chief Justice, the Master of the 
Rolls, the President of the Probate Division, and the Lords 
Justices, are appointed on the advice of the Prime Minister. This 
does not involve that the Lord Chancellor may not be consulted by 
him as to these posts, but technically the Prime Minister is in these 
instances practically the dispenser of the patronage. Little may be 
found in the books on the point, but there are some references in 
the life of the late Lord Cave which show how matters are dealt 
with. For example, in October 1923, the then Prime Minister, 
Mr. Baldwin, had important judicial appointments to suggest— 
Lord Justice Younger as a Lord of Appeal, Mr. Justice Sargant as 
a Lord Justice, Sir Ernest Pollock as Master of the Rolls—and he 
wrote in these terms to Lord Cave: “ I should not like to make 
a legal appointment that had not your concurrence. Perhaps you 
would wire me as soon as you conveniently can, if you approve, 
and I will forthwith communicate with them. Butif you are in 
any way not satisfied, write. If you agree, it will remain for you 
to appoint one Chancery Judge.” This friendly deference to the 
opinion of the Lord Chancellor may not always have characterised 
the relations of the head of the Government and the head of the 
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law, but with such statesmen as Mr.:Baldwin and Lord Cave there 
seems ever to have been the closést accord, neither venturing to 
assert any rights over the other, But the former, with his less inti- 
mate knowlege of those best fitted to fill high judicial posts, 
anxious to obtain the approval of the Chancellor before definitely 
making appointments.—L. T., 1933 p. 344, 





The New Judge :—Considering ibat the vacancy in the ranks 
of the judges of the King’s Bench Division, caused by the lamented 
death of Mr. Justice McCardie, could not be filled without an 
address from both Houses of Parliament to His Majesty represen- 
ting that the state of business in that Division required, for its 
efficient despatch, that the vacancy should be filled forthwith, the 
Government is to be congratulated not only on the promptitude 
with which a new appointment has been made but likewise on the 
excellent choice made by the Lord Chancellor of Mr. Cyril Atkin- 
son, as the new judge. Rumour, persistent and with a certain pro- 
bability, pointed to another distinguished King’s Counsel as the 
likely recipient of the post ; in this instance rumour, as is often the 
case, was wrong, but doubiless the judicial appointment of that 
particular silk 1s merely postponed. The new judge is a profound 
lawyer who has enjoyed a large practice, not indeed of the kind 
which the general public regard as exciting, but in the more subs- 
tantial kind of litigation which requires a minute examination of 
the law and the facts. Furthermore, the new judge’s work in the 
House of Commons, of which he has been a very useful member 
for the past nine years, has doubtless given him that wide outlook 
and appreciation of practical problems which should be eminently 
serviceable in his judicial capacity. Called to the Bar at Lincoln’s 
Inn in 1897, Mr. Atkinson joined the Northern Circuit, that famous 
nursery of great lawyers, and- took sjlk twenty years ago.—The 
S. J. 345. 





, One-Sided Righi of Appeal:—On first reading, the judgment 
in Re Lancasier Gate and the Law of Property Act, 1925, S. 84 
(1933) 1 Ch. 419, more fully discussed in this issue at p. 350, may 
well give rise to some surprise. Here apparently is something very 
unusual in the Law of England, an instance of one party having a 
right to appeal which is denied to the other. The case was one of 
an application under the Law of Property Act, 1925, S. 84, for 
the discharge or modification of a restriction to which a freehold 
dwelling-house in the County of London was subject under a con- 
veyance. The arbitrator, who was the “Authority” under that sec- 
tion, refused to make any order on the application, and the appli- 
cant thereupon appealed, the appeal being heard by Clauson, J., the 
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judge appointed under Ord. LIV. D. r.2. A preliminary objection 
was taken that there was no right of appeal against a dismissal of 
an application, there must be an order before there can be an 
appeal. It was objected for the applicant that this would have the 
result of limiting the right of appeal on such applications to one 
party. That the anomaly thus pointed out was only apparent was 
explained by Clauson, J., in his judgment. In deciding that the 
objection must be upheld, he pointed out that no rights had been 
disturbed: all that the authority had done was refuse to make an 
order disturbing anyone’s rights. “If the authority,” he said (at 
p: 426) “interferes with legal rights, there isan appeal........ I 
-can find nothing in the section to suggest that it is intended that, if 
the Authority with his knowledge and experience chooses to leave 
matters as they stand, there is to be a discretion in the court to take 
up the matter and interfere with the legal rights of the parties.” 
The position then really is that neither party has a right of 
appeal because there is no order against which to appeal. Though 
S. 84 is thus acquitted of the charge of giving a one-sided right of 
appeal, it is permissible to wonder what would be the correct pro- 
cedure in the unlikely event of a contumacious refusal ou the part of 
the Authority to make an order. Under the Act as it stands there 
appears to be no remedy against such a position.—S. J., 1933 345. 





Prohibition and Certiorari:—The decision of the Divisional 
Court in the case of Rex v. Hendon Rural District Council: 
Ex parte Chorley, in which the court made absolute a rule nts: for 
certiorari, quashing a resolution of the council on the ground that 
a certain member of the council took part in voting, when he ought 
not to have done so, is chiefly interesting by reason of the re- 
ference made by Lord Hewart, L. C. J., to the judgment of 
Atkin, L. J., in Rex v. Eleetricity Commissioners (1924) 1K. B. 
171, where that learned Lord of Appeal defined the uses res- 
pectively of prohibition and certiorari. Lord Atkin’s judgment in 
that case (which on this particular point begins at p. 204) deserves 
to be carefully noted by students of procedure. He points out 
that both writs are of great antiquity forming part of the prucess 
by which the King’s courts restrained courts of inferior jurisdic- 
tion from exceeding their powers. The judgment then continues: 
“Prohibition restrains the tribunal from proceeding further jn 
excess of jurisdiction; certiorari requires the record or the order 
of the court to be sent up to the King’s Bench Division, to have 

-its legality inquired into, and, if necessary, to have the order 
quashed. It is to be noted that both writs deal with questions of 
excessive jurisdiction, and doubtless in their original dealt almost 
exclusively with fhe jurisdiction of what is described in ordinary 
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parlance as-a court of justice. But the operation of the writs has 
extended to control the proceedings of bodies which do not claim 
to be, and would not be recognised as, courts of justice. Wherever 
any, body of persons having legal authority to determine questions 
affecting the rights of subjects, and having the duty to act 
judicially, act in excess of their legal authority, they are subject to 
the controlling jurisdiction of the King’s Bench Division exercised 
in these writs.” Then follow a number of cases showing how 
prohibition and cerliorari have been applied by the courts. The 
conclusion at which Lord Atkin arrived was this: “I can see no 
difference in principle between certiorari and prohibition, except 
that the latter may be invoked at an earlier stage. If the pro- 
ceedings establish that the body complained of is exceeding its 
jurisdiction by entertaining matters which would result in its final 
decision being subject to being brought up and quashed on certiorari, 
I think that prohibition will lie to restrain it from so exceeding its 
jurisdiction.” It would be difficult to find a clearer statement of 
‘the distinction between these two writs as regards their usage.— 
The S J., 1933, p. 362. 





The Judicial Committee Centenary :—Among other centenaries 
shortly to be celebrated, lawyers will not fail to note that in 
August next falls the hundredth anniversary of the constitution of 

“the ‘Judicial Committee of the Privy Council which plays so im- 
_portant a role as the supreme ‘court of the Empire for overseas 
appeals. Before the statute 2 &3 William IV., which created the 
Judicial Committee much as we know it, there had long been in 
existence the appellate and other jurisdiction of the Privy Council, 
.and as early as 1565 appeals from the Courts of the Channel 
Islands were recognised as competent to the Privy Council and not 
_to, the ordinary courts of England.. But 1833 forms the great 
landmark as regards this great tribunal, its reconstitution being 
i attributed to Lord Brougham, then in full vigour as a reformer not 
only in politics but also in legal administration. The statute just 
mentioned enumerated those who were to constitute the per- 
sonnel of the new tribunal; those were the Lord President for the 
. time being of the Privy Council, who on occasion has been called 
on to sit, although it might happen that he was not a trained law- 
yer, For example, a former Duke of Buccleuch who certainly 
was not a judge in the ordinary sense, but was Lord President of 
. the Council, was requisitioned to sit in order to make up a quorum 
- on an appeal from India, andas theappeal lasted four days he be- 
came. somewhat bored and confessed as much to one of the judges to 
whom fell the real workin the case, but the only comfort he receiv- 
e ed was the assurance that the Indian litigants would much rather 
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have their disputes settled by great Scottish noblemen than by, 
mere lawyers, Itisto be hoped that these flattering words did 
console the Duke for his boredom. To return to the personnel of 
the Committee as provided by the Act.of William, we find that 
besides the Lord President, such members of the Privy Council as 
were holding or had held office as Lord Chancellor, the Master of . 
the Rolls, the Vice-Chancellor, the heads of’ the common-law 
Courts and the judges of those tribunals, the Judge of the Prero- 
gative Court of Canterbury, and the Chief Judge of the Court of 
Bankruptcy were included, and the Act then continues “ provided 
nevertheless that it shall be lawful for His Majesty from time to 
time to appoint any two other persons, being Privy Councillors to 
be members of the said Committee.” Under this latter provision 
the late Lord James of Hereford and Lord’Oxford and Asquith 
became members of the Judicial Committee and occasionally they. 
sat as members of the Board =L. T., 1933, p. 442. 


Enlargement of its constitution. —Although the Act ‘of 
William IV still remains the foundation of the constitutional 
character of the Judicial Committee, its personnel has been 
enlarged at different times to cope with the ever-increasing 
variety of work that comes to the Court from the overseas 
Dominions and Colonies. By the Judicial Committee Act 1871, 
Her Majesty was authorised within a certain time‘to appoint - four 
persons who were then or had been Judges of ene of the superior 
courts or had been judges in India, at salaries of £.5000. Difi- 
culty arose in finding a fourth member under this Att. The 
appointment, being a new one, fell to the Prime Minister, then Mr. 
Gladstone, who offered the post first to Lord Penzance, who dec- 
lined it; “next, application Was made successively to Mr. Justice 
Willes and Baron Bramwell, but they also declined on the ground- 
that no provision was made for their clerks. ` It was said that Mr. 
Justice Blackburn and Baron Martin were also unwilling to accept 
the office, and Mr. Gladstone felt as he said to Lord Hatherley 
that “it was not right to hawk the appointment: about,” ‘and there- 
upon he offered it to Sir Robert Collier, then Attorney-General 
who, in accepting it, reminded the Prime Minister that-in order 10- 
comply with the requirements of the Act, he would first have to be 
made a judge of one of thc common law Courts. Accordingly he 
was made a Judge of the Court of Common Pleas, sat fòr three- 
days in that capacity and then went on the Judicial Committee. 
This method of qualifying for the higher post aroused intense ex-" 
citement in legal and political quarters and led to- motions: in béth- 
Houses of Parliament censuring- the Government, add- although 
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these were defeated, there was for sometime a strong feeling that 
the appointment, however meritorious on personal grounds, had 
been carried out in a way that failed to commend itself to a large 
section of the community. Indeed the “ Colliery explosion,”.as: it. 
was called, was long remembered. A few years later came the 
Appellate Jurisdiction Att 1876, by which the Queen was em- 
powered to appoint two Lords of Appeal in Ordinary and to 
appoint an additional one on the death or resignation of any two 
paid judges of the Judicial Committee, and a further Lord of 
Appeal on the death or resignation of the remaining two paid 
judges of the Judicial Committee. In this way the paid members 
of the Committee came to an end, except for the small amounts 
paid to ex-Indian judges and to the native Indian judge. Further 
widening of the judicial membership of the Committee was effec- 
ted by including certain judges of the Dominions, these at first 
being limited to five, later extended to seven, and now by S. 13 of 
the Administration of Justice Act 1928, the limitation as to number 
has been abrogated. The further provision as to the constitution 
of the Judicial Committee made by the Appellate Jurisdiction Act, 
1929, is,’ of course, also of importance—L. T., 1933, p. 442. 


= 


`. The Laws Delay —With the law’s delay as one of the items in 
the catalogue of human ills we have all been long familiar from its 
specific inclusion in Hamlet’s immortal soliloquy where it is collo- 
cated with the oppressor’s wrong, the proud man’s contumely, and 
the-pangs of despised love. Nota little, itis true, has been done 
since Shakespeare’s day to quicken the slow moving wheels of the 
legal machine, and it is matter for congratulation that in recent 
times lawyers, who are often, but quite wrongly, debited with the 
desire to protract the various stages of litigation from mercenary 
motives, have been active in devising means to overcome the 
delays which so frequently have been a reproach to the adminisira- 
tion of justice. The New Procedure has already shown excellent 
results from its first year’s working, and something more may be 
expected when the proposals of Lord Hanworth’s Committee are 
in full operation. But our experiences of the law’s delay appear 
not to have'been so bad as those of some of the American States, 
where recently an appeal has been issued by a number of leading 
lawyers suggesting that litigants should submit their disputes to 
arbitration instead of having them pending in the Courts for an 
unduly long time. No fewer than 100 lawyers of high standing 
at the New York Bar, we are told, have consented to give their 
services as arbitrators without reward. Inone of the Courts of 
ovhich-mention is made it is stated that a case cannot be expected 
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to be ready for hearing in less than two years after it has been set 
down. We can show a better record than this—S. J., 1933, p. 431. 





The Lady Chancellor —So Lord Sankey, according to certain 
obiter dicta which fell from him at the Roedean School prize- 
giving, considers it possible that one of the young ladies 
there present may some day’ succeed him in his great office. 
It remains for us to wait and see whether she will model 
her conduct on that of Georgina, Lady Slate, first Lady 
Chancellor of England, at whose proceedings a Misleading Case of 
Mr. A. P. Herbert recently provided a prophetic glimpse. Having 
shaken the House of Lords by ordering the removal of the Wool- 
sack (“the fantastic piece of furniture on which I sit”) she thus 
declared to the Bar her policy: “I have climbed to this giddy 
height by hard work and hypocrisy following the rutted tracks of 
your profession. . . , Ihave quoted your musty precedents, 
defended your pompous principles and plentifully imitated that 
masculine logic of which you are so proud. But all the time I was 
laughing up my capacious sleeve. And now that I am at last High 
Priestess of the Law, there is going tobe an alteration.” Or will 
the first Lady Chancellor rather take after Ermyntrude first (and 
last) Viscountess Boole, who heard the great appeal in Petre v. 
Blagden in Mr. Belloc’s “Mr. Petre”? Shall we see “Lady Boole 
sitting on the Wooléack, a squat, alert little woman with grinning 
eyes and queer little fin-like movements of the hands”? At the end 
of that case, she “went to the Woolsack and in beautifully distinct, 
silvery articulation, spoke for some hours, words meaningless to 
mortal man. But it was one of the great judgments of our time 

, and has been the basis of the law ever since.”— S. J., 1933, p. 443. 





Bigamy’s A pologies—Of all offences in the criminal calendar, 
bigamy sometimes produces the oddest apologies. Thus, at the 
last Chelmsford Assizes, when a man who had succeeded in acqui- 
ting four wives, running concurrently, was found guilty, it was 
urged on his behalf that he had had a troubled life. Mr. Justice 
Horridge replied: “I should think he would expect a troubled life 
if he married four women.” The prisoner was sent to a place 
where matrimonial troubles are unknown and his sentences on the 
charges run, unlike his wives, consecutively. Perhaps in his heart 
he was like that fourfold bigamist once convicted at Dublin who 
told a Judge, marvelling that he should have had the heart to 
delude so many women, “Plaze yer lordship, I was tryin to get a 
good wan.” There is also the story of the young counsel in the 
Perth Circuit Court who pleaded in mitigation of sentence the, 
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frequency of the crime, but all the response he obtained from Lord 
Cockburn was that he turned 1o his brother judge and said: “I 
don’t know, my lord, what may be your opinion, but it appears to 
me that the learned Counsel’s statement ought to be regarded as the 
very opposite of a plea in mitigation, and seeing that the crime of 
bigamy is so common, instead of six months I think we ought to 
give eighteen.”—S, J., 1933, p. 443. 





Mens Rea and Bigamy.—Is it a good defence to a charge of 
bigamy that the prisoner honestly believed that his first marriage 
was void? This question arose for decision in Res v. Edgecombe, 
which was tried at the Central Criminal Court before the 
Recorder of London on June 28. In this case the prisoner’s 
wife had on various occasions told him that she was already 
married, with the result that he left her and married someone else. 
The jury found as a fact that he had reasonable ground for believ- 
ing that his wife was already married. It was argued on his behalf 
that being thus misled, he was entitled on the authority of Reg. v. 
Tolson (1889, 23 Q.B. D. 168; 58 L. J., M. C. 97) to be acquitted.. 
A ruling to this effect had in similar circumstances been given by- 
Bosanquet, Common Serjeant, In Rex v. Thomson, (1905, 70 J. P- 
6). That case, however, had been adversely commented upon in 
Rex v. Wheat and Stocks, (1921, 2 K. B. 119; 90 L. J., K. B. 583) 
where, it will be remembered, the Court of Criminal Appeal held 
that reasonable ground for believing that one was divorced was no 
defence to a charge of bigamy. The Recorder, therefore, consi- 
dered that he was bound to follow the view taken by the Court of 
Criminal Appeal and directed the jury to return a verdict of guilty ; 
which they did, and a nominal sentence was thereupon imposed. 
We should like to add that we respectfully agree with the learned 
Recorder’s decision. In Rex v. Wheat and Stocks, (supra), 
Avory, J., pointed out that the material words of Sec. 57 of the 
Offences against the Person Act, 1861, were: 


“Whosoever being married shall marry any other person during 
the life of the former husband or wife ... . shall be guilty of 
felony.” Consequently no offence is committed if the former 
husband or wife is believed to be dead, since there is no intention 
to marry during the lifetime or the former spouse, but where a 
person marries, knowing the former husband or wife to be alive, 
such person has done what is forbidden by statute, unless (as the 
section expressly provides) the marriage was null or has been dis- 
solved by a court of competent jurisdiction.—L. J., 1933, p. 18. 
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Low Reform in the Commons—While the destruction of 
Grand Juries is the most spectacular part of the Bill, it contaitis, of 
course, other provisions not less important in the process of legal 
teform. Clause 6, dealing with the limitation of juries in civil 
cases, will probably do more to expedite justice and reduce expense 
than any other provision of the Bill; although on other grounds. it 


it strongly resented and opposed by a large number of practitioners, 


Not the least important part of the Bill is that which alters the 
ancient rule that the Crown neither paid costs nor received them, 
Nof much of that old maxim survives; but Sir Thomas Inskip 
thought—and the lawyers, including Sir Stafford Cripps, Sir 
Walter Greaves-Lord and Sir Boyd Merriman appeared to agree 
with him—that the time had come to abolish what was left of that 
old rule and to provide that the Crown, like any other litigant, 
should pay the costs when it lost and receive them when it was a 
winner,” Procedure on prerogative writs is also simplified in the 
interests of the ordinary litigant. Itis rarely, indeed, that the pro- 
posals of a reform Committee have been adopted in Parliament 
with such swift acceptance and unanimity.—L. J., 1933, $. 25. 


BOOK REVIEWS. 


Hındu Law, by Golapchandra Sarkar Sastri, x.A., B.L., Edited 
by Rishindra Nath Sarkar, M.A., B.L., Advocate, High’ Court, 
Calcutta. Seventh Edition, Price Rs. 13. 

It is with great pleasure that we welcome the seventh edition 
of Sarkar Sastri’s Hindu Law which has been looked upon as a 
leading text-book on the subject. The late Mr. Golapchandra 
Sarkar Sastri was considered a great authority on Hindu Law, 
especially on the textual portion of it. His treatment of the subject 
is somewhat different from that of modern writers on Hindu Law 
who more or less concern themselves with the decisions of the . 
highest courts and the exposition of law as laid down by them, 
Though, no doubt, most branches of Hindu Law have passed into 
the decisions of courts, a reference to the original Sanskrit texts 
and their exposition in the original sources are still not without 
value. Mr. Sastri’s work combines the advantages of both these 
methods of treatment and will be found useful both to the practi- 
tioner and the research student. The editor of the seventh 
edition has thoroughly revised the work and has divided the 
chapters into sections and further sub-divisions. The index has 
been recast and made much more comprehensive than in the 
previous editions. We have every hope that the work will enjoy 
its high place among the treatises on the subject. i 
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Tus Mapras Herepirary Vitrace Orrices Act (III or 
1895), by K. Venkateswarlu, B.A., B.L., Advocate, Vizagapatam. 
Price Rs. 3. 

This is a commentary on a piece of legislation which is 
frequently referred to but with which most people are not very 
familiar. The appearance of this book should, therefore, be 
welcomed not merely by lawyers, judges and revenue officers, 
but by landholders and village officers. In the course of its 
pages, the learned author has not merely rested content with 
explaining the provisions of this Act with reference to the decisions, 
but has frequently referred to and discussed the corresponding 
provisions of the Madras Proprietary Estates Village Service 
Act of 1894. The appendices to the book giving the provisions of 
the other allied enactments and standing orders will be found 
really helpful in the understanding of the subject. The book is 
bound to be favourably received by the profession and all those 
who are interested in it; and this will be not a little due to the kind 
words of introduction by one of our respected Judges and the 
learned Advocate-General who are peculiarly fitted to speak with 
authority on the subject. We have only to add that. the book was 
published in the Law Weekly Office and printed in the India 
Printing Works, Mylapore. 


Tue CALCUTTA Unrversiry Law CoLLEGE MAGAZINE. 

We have great pleasure in acknowledging the receipt of 
Vol. III, No. 2 of the Calcutta University Law College Magazine. 
We find that the articles, many of which are contributed by the 
Law students of the University, are very teresting and instruc- 
tive. We hope that the Journal has a bright future before it. 





Tue ALL-Inpra Law Dicest, 1932, (CIVIL, CRIMINAL AND 
Revenue) by Mr. A. S. Viswanath& Aiyar, B.A., B.L., Advocate, 
High Court, Madras. 

It is with pleasure that we have received the All-India Law 
Digest for 1932 by Mr. A. S. Viswanatha Aiyar. The work bears 
the impress of the thoroughness characteristic of learned author 
and we find some headings not usually found in other Digests. It 
is possible that the long delay in the appearance of this book is to 
some extent due to the scrutiny and care with which the learned 
author went through the decisions. There are however some 
regrettable features in the work which considerably detiact from 
its worth. There is no table of cases digested and nor any index 
of cases followed or otherwise judicially noticed in the course of 
the year. No digest of cases is complete without them and we are 
unable to see why there should be such grave omissions in such a 

- belated publication. 
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MORTGAGE DEBT, IS IT MOVEABLE OR 
IMMOVEABLE PROPERTY. 


By K. RAMASWAMI AIYANGAR, B.A, B.L., Pleader, Tindivanam. 


The question as to whether a mortgage debt is moveable 
or immoveable property is one of importance and has given 
rise to a large diversity of judicial opinion. A mortgage of 
land may be viewed in two different aspects. Regarded asa 
promise to pay by the debtor, it is a contract creating personal 
obligation, but considering that it passes to the creditor a real 
right in the property mortgaged, it is a conveyance. It is this 
twofold aspect of a mortgage that has given rise to contro- 
versy as to whether it is to be considered immoveable or 
moveable property. This point has called for frequent 
application in respect of two matters, one relating to procedure, 
such as attachment and sale of mortgage debts in execution of 
decrees, and secondly, in relation to substantive rights created 
by the transfer of a mortgage debt. 

Immoveable property, has not been defined in the Civil 
Procedure Code or the Transfer of Property Act. So that, the 
definition that has to be considered is that contained in the 
General Clauses Act X of 1897. Even there the expression 
‘‘immoveable property ” is not defined in the sense of its being 
exhaustive. S. 3, cl. (25) of the said Act says “ iminoveable 
property shall include land, benefits to arise out of land, and 
things attached to the earth or permanently fastened to anything 
attached to the earth.” S. 3 itself starts with the preamble that 
the definitions contained therein applied to that Act, vis., the 
General Clauses Act, as well as to the Acts of the Governor- 
General in Council, unless there was anything repugnant in the 
subject or context. The definition therein contained of immove- 
able property applies wholesale to the Code of Civil Procedure, 

K 
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while in its application to the Transfer of Property Act, stand- 
ing timber, growing crops or grass are excluded from the 
category of immoveable property. The Registration Act 
contains a definition of its own regarding what immoveable 
property is. S. 2, clause (6) states that “ immoveable property 
includes land, buildings, hereditary allowances, rights to ways, 
lights, ferries, fisheries or any other benefit to arise out of 
land and things attached to the earth or permanently fastened 
to anything which is attached to the earth, but not standing 
timber, growing crops nor grass”. 


For the purposes of our present subject, we may take it 
that immoveable property includes lands and benefits to arise 
out of land in all matters that fall to be considered under the 
Code of Civil Procedure or the Transfer of Property or the 
Registration Acts. Is then a mortgage debt, immoveable 
property within the above definition? We have now to see 
what a mortgage is. According to Fisher, ‘a security’ isa 
redeemable estate or right which one person has in the property 
of another. A mortgage of immoveable property is, according 
to S. 58 of the Transfer of Property Act, the transfer of an 
interest in specific immoveable property for purposes of securing 
a loan. According to this definition, mortgage is the transfer 
of an interest in the property “or in other words, the right 
transferred to the creditor is a real right available against the 
whole world. By mortgage the legal ownership is vested in 
the creditor, only the equitable or effective actual ownership 
remaining with the debtor.” (Gour.) So what is created by a 
mortgage is an interest in specific jmmoveable property. As 
has been said, “absolute ownership consists of a bundle of 
tights each capable of being owned and dealt with separately 
and the owner is entitled to pass out his rights in a particular 
property among different individuals. As owner, he has also a 
power of borrowing upon its security money from another and 
leaving to him the right of treating the property as security for 
his debt.” A transfer need not extend to the whole property 
or interest of the transferor ‘in the subject-matter of the 
transaction. ‘Ownership is generally divisible and the expres- 
sion ‘transfer’ is applicable -to any interest carved out of the 
aggregate called ownership. A full owner can part with his 
rights in whole or in part. He may carve out minor estates or 
rights in property and: convey it to others, retaining the residue 
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with him. In the case of a mortgage, the mortgagee acquires 
a right to the property mortgaged, though it is not an absolute 
_Tight and the mortgagor’s residuary interest is no longer that 
of a full owner but what is, in law, called ‘equity’ or ‘right 
of redemption’. The two estates are complement to each 
other whose sum total constitues full ownership, a result that 
often occurs in cases where there is a merger of the mort- 
gagors’ and mortgagees’ interests. “ The right of sale,” says 
Holland, “is one of the competent rights of ownership, and 
may be parted with separately, in order thus to add security to 
a personal obligation. When so parted with, it is a right of 
pledge, which may be defined as a right in rem realisable by 
sale, given to a creditor by way of accessory security to a right 
in personam.” So from the fundamental concept of things, it 
seems that a mortgage debt or a mortgagee’s interest that is 
carved out of a bigger and fuller right partakes of the nature and 
character of that right. A right to or in immoveable property 
is a species of immoveable property. That the mortgagor’s 
interest after the creation of a mortgage is immoveable property 
is unquestionable and is well recognised and it can only be 
transferred by a registered instrument. Apart from that, a 
mortgage of land may also be viewed as “a benefit to arise out 
of land”. A creditor who lends money on the security of 
immoveable property can look to the land for realisation. He 
has got the right to sell the land and recover his money. The 
specific property mortgaged is earmarked for his debt and any 
subsequent dealing thereof in derogation of the mortgage 
cannot affect his aforesaid right. We may easily recognise 
therefore that a mortgagee’ 8 right is some benefit arising out of 
land, a view that has found favour in some of the decided cases 
to which reference is made below. There are, however, other 
rulings where this’ view is rejected and where it is said that the 
benefit to arise out of land must be something like the right of 
fishery or ferry or other kinds of profits a prendre. Again 
a mortgage consists of a ‘debt’ which is moveable property 
and the security which is ‘immoveable’ property. It is the 
combination of the debt and the security that constitutes the 
mortgage which, as has been said above, is an interest in 
immoveable property. So, looked at from whatever point of 
view, it is clear that a mortgage right is a right in real property 
or immoveable property itself. It must be so treated in all cages 
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unless, in any particular enactment in relation to which the 
term has to be applied, there is something repugnant in the 
subject or context which prevents its being so treated. 


Now coming to cases of procedure, the most familiar and 
frequent instance is as to the method of attaching a mortgage 
debt and bringing it to sale—whether it is to be as immoveable 
property or moveable property. Appasams v. Scott! was a case 
in which the judgment-debtor objected to the attachment and 
sale of a mortgage debt as immoveable property. The majority 
of the Full Bench held that what was sold was immoveable 
property and hence the procedure laid down for the attachment 
of immoveable property should be followed. They said that 
regarded as a debt, the mortgage debt was undoubtedly move- 
able property but on seeing that the debt was made a charge on 
the land, it could not be said that it was not a ‘ benefit to arise 
out of land’. In that case both the debt and the security were 
being sold. 

It may be noticed that in this case the difficulty as to 
applying the procedure relating to the attachment of immoveable 
property to the attachment of a mortgage debt especially when 
the mortgage was not usufructuary was not considered. The 
case in Sami Atyar v. Krishnasami2 is an interesting one. In 
this case objection was made that the purchaser in auction of a 
mortgage debt must fail because there were not two attachments 
one as a debt and the other as immoveable property. In this 
case, the attachment made was as for immoveable property. The 
tights of the purchaser were held good. The rule that irregu- 
larities in the mode of attachment will not affect purchaser’s 
title in the absence of prejudice, was also applied. The objection 
as to the need for a twofold attachment was not decided. 
In Muniappa v. Subramania3 a mortgage debt was attached in 
execution of a money decree under S. 268, corresponding to 
O. 21, R. 46. The purchaser sued on the bond. Objection was 
raised that the attachment was not effected in the manner laid 
down in S. 274 (O. 21, R. 54) and so was bad in law and that 
the purchaser can have-no title. It was held that the object of 
attacbment being to take the property out of the hands of the 
judgment-debtor, the omission to attach under S. 274 wasa 





1. (1885) I. L. R. 9 Mad. 5 (F. B.). 
2. (1886) LL. R. 10 Mad. 169, 
7 3. (1894) LL. R 18 Mad. 437: 5 M. L. J. 60 
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mere irregularity and the attachment and sale had prejudiced 
none. InAchammav. Basappa! the suit was laid by a purchaser 
of a mortgage bond which had been attached and sold as 
moveable property. Here too, the objection was overruled on 
the ground that the irregularity was not such as to vitiate the 
sale. 


We next come to the important case of Nataraja Aiyar v. 
The South Indian Bank of Tinnevelly8. The question here was 
whether the sale of a mortgage debt could be set aside on the 
ground of irregularity. If the sale was one in respect of 
immoveable property, it can be so done but not if it was of 
moveable property. It was held that the mortgage debt was 
not immoveable property for the purpose of attachment and 
sale. ‘It is contended that such a debt is immoveable property 
within the definition of such property as given in the General 
Clauses Act as including ‘a benefit arising out of land’. It may 
be that a security of this character is a benefit arising out of 
land; but supposing that this definition would show that a 
simple mortgage debt would generally speaking be regarded as 
immoveable property still we have got to see whether the 
meaning is really what is contemplated by the provisions of the 
Civil Procedure Code relating to the execution of decrees. It 
seems to us that the provisions of O. 21, R. 54 are not meant to 
apply to property of the nature of a debt secured by a hypothe- 
cation bond.” Then they refer to the anomalies arising by 
seeking to apply the procedure laid down in O. 21, R. 54 to 
mortgage debts (1) if the mortgagee is not in possession nor 
entitled to possession the requirement as to the proclamation of 
the order at some place in or adjacent to the mortgaged property 
and affixing a copy at a conspicuous part of the property could 
not be applied. These provisions seem to contemplate that the 
immoveable property should be in the nature of tangible 
property. (2) The mortgagee not being in possession, the 
decree-holder would have no right to go upon the land to 
proclaim and affix the order. (3) O. 21, R. 54 did not con- 
template the passing of a prohibitory order but O. 21, R. 46 
did. Without the prohibitory order the attachment will be 
frustrated. ; 3 


1. (1897) 8 M. L. J. 1. 
2. (1911) I. L. R. 37 Afad. 51: 22 M. L. J. 105. 
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The point is, as pointed out in Tarvadi Bholanath v. Bai 
Kashii and other cases, the security must follow the debt and 
if the debt is once attached the benefit of the security would 
accrue to the attaching creditor if his remedy against the 
property still subsists. Noordin Kutty v. Kunht Bava’ was a 
case of a purchaser of a mortgage debt attached under S. 268 
of the old Code and brought to sale. That suit was to 
enforce the mortgage bond and the decision in Nataraja Atyar 
v. The South Indian Bank of Tinnevelly3 was followed. 

In Chulile Peetikayil Nammad v. Othenam4 the case in 
Nataraja Aiyar v. The South Indian Bank of Tinnevelly3 was 
followed with the extension of the principle that it made no 
difference if the mortgagee was in possession of the property 
actually or constructively. 

The case of Ramasami Moopan v. Srinivasa Aiyangard 
had to decide whether the attachment of a usufructuary mort- 
gage debt under O. 21, R. 54 was valid so as tovitiate a payment 
- made by the mortgagor to the mortgagee in redemption of the 
mortgage without notice and in ignorance of the attachment. 
It was held that the attachment was not valid, and the payment 
saved. This case decided that even if the remedy on the personal 
covenant is barred, still the mortgage can be attached as a 
mere debt. The reasoning would appear to be equally applicable 
to cases of pure usufructuary mortgage, a view which has not 
found favour in other cases, 

In Subbaraya Pai v. Subramania Patiar® an application 
was made by the judgment-debtor to set aside an auction sale 
of a usufructuary mortgage right attached under O. 21, R. 46 
of the Code. The document in question was a usufructuary 
mortgage, pure and simple, without any covenant to pay. It 
was held in this case that the attachment should have been 
‘made as of immoveable property. The case in Chwile 
Peetikayil Nammad v. Othenam4 was not followed. 

In Venkatalakshmi Ammal v. Matarbutham Aiyart the 
question was whether a debt under usufructuary mortgage can 
be attached as immoveable property. In this case the document 
was not before His Lordship who refused to interfere with the 





1. (1901) I.L R. 26 Bom. 305. 2. (1912) 12 M L. T. 300. 
3. (1911) I. L. R. 37 Mad. 51: 22 M. L. J. 105. 

4. (1914) 27 M. L. J. 239. ' 5. (1915) 28 M. L. J. 338. 

6. A.L R. 1928 Mad. 648. ``. .7. 1929 M. W. N. 138. 
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Lower Court’s proceedings treating it as moveable property. 
The decision seems to suggest that in the case of a usufructuary 
mortgage, if the payment of the mortgage money is contemplated, 
the mortgage will be moveable property for the purpose of 
attachment and sale. 

It may also be noticed that for the purpose of S. 310-A of 
the old Code corresponding to O. 21, R. 89 of the new Code it 
was held that in Srinivasa Aiyangar v. Ayyathorail that a 
mortgagee was a person who was owner of immoveable property 
within tbe meaning of that section. This would mean that the 
mortgagee’s interest is immoveable property for the purpose of 
setting aside a sale of immoveable property. The present rule, 
O. 21, R. 89 is much wider in scope and it now clearly includes 
a mortgagee. 

In Baldev Dhanrup v. Ramchandra Balvant it was held 
following Appasamsé v. Scoti3 and Debendra Kumar Mandel 
v. Rup Lall Doss that the sale of a mortgage debt as a debt 
carried with it the security and no attachment of the mortgaged 
property was necessary under S. 274 of the old Code. 


The next case of importance is the case of Tarvadi 
Bholanath v. Bat Kashis. The Chief Justice Sir Lawrence 
Jenkins after referring to the cases said that there was a 
considerable diversity of opinion on the point and observed: 
“The words of S. 268 are unquestionably wide enough to include 
a mortgage debt. . . under its provisions the mortgagee cannot 
recover and the mortgagor cannot pay the debt.” The sale of 
the debt carried with it the securities. Further on His Lordship 
said: “Obviously the secugity cannot be divorced from the debt 
so as to benefit the applicant. Even assuming that he could 
set aside the sale of the security as distinct from the sale of 
the debt, the only person who could be benefited would be the 
mortgagor and to benefit him is no part of any one’s scheme.” 
Justice Chandavarkar said: “ We are dealing here with the 
tight of a simple mortgage without possession. It is clear 
(after referring to S. 268 of the old Code) that the legis- 
lature intended to treat all debts not secured by negotiable 


1. (1897) LL. R. 21 Mad. 416: 8 M. L. J. 54. 
1 : 
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instruments as moveable property. A simple mortgage 
creates a right to recover the debt due on it from land; a 
mortgage with a right of foreclosure creates a right to recover 
the land itself. Therefore a debt due on a simple mortgage is 
a debt though it is secured on land and the security is merely 
collateral, the right accruing from it is only accessory. As a 
debt it falls within the purview of S. 268, Civil Procedure 
Code. It cannot fall within the definition of immoveable 
property in the General Clauses Act, because that definition 
according to S. 2 of the Act cannot apply to any Act where 
there is something repugnant to it in the subject or context. 
S. 268, Civil Procedure Code, is repugnant to the definition 
of immoveable property in the General Clauses Act and 
therefore excludes it.” The learned Judge concludes “assuming 
however that because a debt secured by a simple mortgage of 
land creates a charge on it it is an interest in immoveable 
property and as such is immoveable property itself, we have, 
as I said at the outset, a clear indication of the intention of the 
legislature that for the purposes of the Code of Civil Procedure 
it should be treated as moveable property.” This case arose 
under S. 311 in circumstances where judgment-debtor applied 
to set aside a Court sale of a mortgage debt. 

The next case is that of Manilal Ranchod v. Motibhai 
Hemabhail. This was a case of attachment of a usufructuary 
mortgage pure and simple. It was held that it was immoveable 
property for purpose of attachment. There was no debt which 
the mortgagee could demand payment of and so could be the 
subject of attachment. The case in Tarvadi Bholanath v. Bai 
Kashi3 was distinguished on the ground that the mortgage in 
that case was a simple one. 

In the case in Parashram Harlal v. Govind Ganesh 
Porgaumkar® it was held that the equity of redemption is 
immoveable property for the purpose of attachment. 

In Debendra Kumar Mandel v. Rup Lall Dosst there was 
an attachment and Court sale of a mortgage debt. It was held 
that the attachment under S. 268 was valid. 


When a person in an execution sale purchases a mortgage 
bond under which certain immoveable property is given as 


1, (1911) LL.R. 35 Bom. 288. 2. (1901) I.L.R. 26 Bom 305. 
3. (1895) I.L.R. 21 Bom: 226. 4. (1886) LLR 12 Cal. 546, 
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collateral security the fact that he has not attached under 
S. 274 of the old Code will not affect his rights to have the 
collateral security enforced by suit was the point that was de- 
cided in Kasinath Das v. Sadastv Painatki. In conclusion the 
learned Judges in this case point out “The question however 
remains, What was sold? Was it the bond or was it the 
debt? If the bond was sold, following Debendra Kumar 
Mandel v. Rup Lall Doss? we hold that the non-attachment 
under S. 274 would not affect the right of the plaintiffs to 
have the collateral security enforced by the sale of the properties 
hypothecated.”’ 

In Balkrishna v. Masuma Bibis it was held that the sale of 
a mortgage.debt with a future contingent right of enforcing the 
payment by proceeding against the land is not the sale ofa 
right or interest in land. The irregularities, if any, in the 
procedure were cured by the certificate of sale. 
~ In Karim-un-nissa v. Phul Chand4 the suit was by a Court 
auction-purchaser of a mortgage to enforce the bond. Objec- 
tion was taken that the purchaser had no title as the mortgage 
was not attached in the manner laid down in S. 274. The Court 
held, overruling the objection, “it appears to us that it would 
have been impossible to have proceeded under S. 274 of the 
Code of Civil Procedure in this case. The thing which was 
sold was the debt due to the mortgagee who was not in possession 
of, and apparently at the date of the sale had no right to the pos- 
session of, the mortgaged immoveable property. We fail to see 
how S. 274 could have been applied. Where was the order to be 
proclaimed and where was the order to be fixed up? There would 
have been no right to go upon the property to fix up the order. 
S. 274 hardly means that a copy of the order under that section 
was to be fixed up on a conspicuous part of the land or that the 
order was to be proclaimed on some part of the land or adja- 
cent thereto and yet something of the kind would be necessary 
if S. 274 applied.” They held that it was sufficient if the debt 
was attached and sold. The security would pass on a sale of 
the debt. 


In Paresh Nath Singha v. Nabogopal Chattopadhyas it was 
held by a majority of the Full Bench that a mortgagee of 
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a holding or tenure which is sold in execution of a decree 
is a person whose immoveable property has been sold within 
the meaning of S. 310A (O. 21, R. 89) and he is 
entitled to intervene with an application to set ‘aside the 
sale. Sir Francis Maclean, C.J., said: “A simple mortgagee 
as in the case here has undoubtedly an interest in the 
tenure sold: to the extent of that interest it may fairly be 
said within the meaning of the section that it is his immoveable 
property which has been sold.” Justice Banerjee observed that 
by virtue of the definition of a mortgage, it was an interest in 
immoveable property and the interest which a mortgagee has in 
the property was therefore immoveable property. He arrived 
at the same result by holding that a mortgagec’s interest is a 
“benefit arising out of land”. Justice Ameer Ali said that the 
word ‘property’ was not limited to things existing in sub- 
stance; “incorporeal rights- are as much the subject of 
property as things tangible and corporeal. The Indian legis- 
lature in defining the words moveable and immoveable property 
followed the distinction recognised in the civil law ; and has in 
terms declared that all rights issuing from or connected with 
or attached to immoveable property fall within the same 
category. Again, absolute ownership consists of an aggregate 
of rights each capable of being owned arid dealt with separately 
and the owner is entitled to parcel out his rights in a particular 
property among different individuals. As owner he has also the 
power of borrowing upon its security money from another and 
giving to him the right of treating the property as security for 
his debt.” The learned Judge concedes the right of a mortga- 
gee to intervene to set aside a sale inethese terms “ ‘Any person 
whose property is sold’ includes every person who has an 
interest in the property in question whether qualified, partial or 
absolute.” Justice Rampini observed that the words “benefits 
to arise out of land” refer to profits a prendre, a right of fishery 
and the like and it was an undue straining of the language to 
say that the said words can be referred to a mortgage. 
Pratt J., said: “It seems to me impossible to hold that a mort- 
gage can be moveable property; rather I would regard it in the 
nature of a benefit to arise out of land, for though this expres- 
sion is usually applied to what is known as profits a prendre, 
there is no reason why it should be entirely restricted to them.” 
He added by saying that as the mortgagor's, interest was 
necessarily imméveable property, its complement or the mort- 
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gagee’s right could not in the nature of things be anything else 
than immoveable property. In this case the question as to the 
nature of mortgage debt was not under consideration, but what 
had really to be considered was the nature of the mortgagee’s 
interests or the security attached to the debt. 


The case of Shah Mohammad v. Lachhmi Naraini was a 
case of attachment of a mortgage debt. It was held that a 
deed of simple mortgage though it affects to a certain extent 
immoveable property and for certain purposes may be treated 
as immoveable property, cannot, for the purpose of S. 274 
of the old Code, be treated as immoveable property and the 
learned Judges refer to the practical difficulties which will 
arise if the procedure for attachment of immoveable property 
is followed. 

Lal Umrao Singh v. Lal Singh8 was a case in which the 
judgment-debtor mortgagee, whose mortgage debt was attached 
and sold in execution applied to have execution sale set aside. 
Boys, J. said: “A simple mortgage bond carries with it two 
rights: a right to a decree for money and to a decree for sale. 
The latter gives the mortgagee a right to be recouped from the 
sale proceeds but absolutely gives no right of any sort to or in 
the land. He has not even a right to all the sale proceeds but 
to only so imuch as may be necessary to meet his debt.” The 
expression ‘benefits to arise out of land’ was never intended to 
cover such a matter as the security held by the mortgagee but 
such benefits as a right to a ferry. It was consequently held in 
this case that a mortgage was not immoveable property for the 
purpose of attachment and sale and proceedings to have it set 
aside. Muni Lal v. Kishore Chand’. In this case the question 
was whether a suit on a mortgage bond under which mortgage 
rights in certain possessory mortgages also were charged, was 
governed by 12 years limitation, so faras those mortgage rights 
were concerned. The contention proceeded on the footing that 
the mortgage debts charged were not immoveable property and 
so the 12 years limitation did not apply. The decision in this 
case proceeded as follows:—A mortgage consists both of a 
debt as well as other rights. The debt could be attached as 
moveable. But a mortgagee’s right in a mortgage with posses- 





1. (1918) 50L C 157. - 
2. (1924) 80 I. C. 890 (AIL). 3. A.LR 1927 Lah. 373. 


94 THE MADRAS LAW JOURNAL. [vor. 


sion is immoveable property. It is clear from the definition of 
a mortgage contained in the Transfer of Property Act and 
general principles that a mortgage is an interest in land or at 
any rate it is perfectly clear that a mortgage with possession is 
an interest in land because the mortgagee has a right to posses- 
sion and enjoy the benefits to arise out of land until he is 
redeemed. There may be cases in which the mortgage being 
usufructuary and a term being fixed for redemption, there is 
no debt at all due until the expiry of the term. In such a case 
it cannot be held that the mortgagee had anything other than an 
interest in the land. Then referring to the case on hand, it 
was held that as on the date of the mortgage in suit, no debt 
was due on the possessory mortgages charged, these latter mort- 
gages should be treated as immoveable property, giving the 
mortgagee 12 years within which to sue. Gajadhar v. Bechraj1 
was the case of attachment of a usufructuary mortgagee’s right. 
It provided that the mortgage should be of a usufructuary 
character for a period of ten years and after that period the 
mortgagee should be at liberty to realise the debt from the 
mortgagor or they might if they choose continue in possession. 
The period of ten years had expired. It was held that the pro- 
cedure under O. 21, R. 54 was limited to the case where 
judgment-debtor’s rights are purely those of a usufructuary 
mortgagee and not to cases where the debt also was realisable. 
There was a distinction between a purely usufructuary mort- 
gagee’s rights in the judgment-debtor where he could not 
realise the debt and the cases where the debt is realisable. In 
the latter case O. 21, R. 46 gave the correct procedure. 


From a consideration of the cases cited above, it will be 
seen that for the purpose of attachmentand sale under the Civil 
Procedure Code, a mortgage debt which had originally been 
treated as in the nature of immoveable property has gradually 
come to be looked upon as a mere debt or moveable property. 
The difficulty that had to be encountered was the result of the 
combination of the security and the debt, t.¢., a combination of 
both immoveable and moveable property. The debt was held 
to be distinct and separable from the security, a distinction 
which enabled the Courts in later decisions to hold that the 
attachment of a mortgage qua debt alone was sufficient and the 


1. A.IL.R. 1931 Pat. 63. 


LXV] THE MADRAS LAW JOURNAL. 95 


only necessity. In some of the earlier rulings, the distinction 
between the debt and the security gave rise to the contention 
that there should be a double-fold attachment, one of the debt 
as moveable property and the other the security as immoveable 
property. Doubts were also expressed by the Court as to whe- 
ther the attachment and sale of the security as immoveable 
property would convey the personal remedy. Whatever may be 
the trend of the judicial Opinion’ in the earlier cases, it is now 
clear that a simple mortgage has not to be treated as immove- 
able property for the purpose of attachment and sale. This 
result was due to the fact that the formalities relating to the 
attachment of immoveable property were in the nature of 
things impossible of accomplishment in the case of a mortgage 
where there was no right to possession and the preamble to the 
definitions contained in S. 3 of the General Clauses Act made 
the way easy for the acceptance of such a view. The following 
propositions therefore can be easily established from the 
decided cases :— 


(1) A simple mortgage is moveable property for the pur- 
pose of attachment and sale. The attachment and sale of the 
debt carried with it the security and the purchaser was entitled 
to both the security and the debt, vide S. 8 of the Transfer of 
Property Act and Sambasiva Aiyar v. Venkatarama Atyarl. 

(2) A usufructuary mortgage, pure and simple, without a 
personal covenant is immoveable property for the purpose of 
attachment and sale both because there is no personal covenant 
and therefore no debt to pay, and also because the impossibility 
of following the procedure laid down in O. 21, R. 54 which 
arose in the case of simplé mortgage cannot arise in the case 
of a usufructuary mortgage. 


(3) In the case of a usufructuary mortgage where there 
is a covenant to pay, vis., in the case of a combined simple and 
usufructuary mortgage (a) if the term fixed has not expired, 
t.e., if the payment had not become due, there is no debt which 
can then be enforced. So an attachment made before the 
maturity of the debt must be as for immoveable property; (b) 
if the term fixed had expired and the money has become 
payable then inasmuch as there is the debt the mortgage can 
be attached as a debt, though the mortgage is usufructuary. It 








1. (1926) 51 M.L.L 95. 


96 THE MADRAS LAW JOURNAL. [ VoL. 


all depends upon the time when the attachment is sought to be 
made. In the case of a mere charge, there is no question of 
its being treated as immoveable property because in a charge, 
there is no transfer of any interest in immoveable property, 
vide Sambasiva Aiyar v. Venkatarama Atyarl. 

It remains only to consider two recent cases before we pass 
on to a consideration of the law relating to the transfer of 
mortgages. . 

In Sriram v. Nanhu Mala it was held that a hypothecation 
bond was moveable property for the purpose of attachment and 
sale. The Court said: “O. 21, R. 46 of the Civil Procedure 
Code draws a distinction between a debt not secured by a 
negotiable instrument and a debt so secured, treating the latter 
as moveable property. It is not denied that a deed of simple 
mortgage is a debt not secured by a negotiable instrument but 
it is contended that it affects the property mortgaged and should 
for that reason be treated as immoveable property. We are not 
prepared to accept this contention. Weare of opinion that a 
debt due on a simple mortgage bond carries with it two rights, 
a right to a decree for money and a right to adecree for sale. 
The right to a decree for sale gives the mortgagee a right to be 
recouped from the sale proceeds, but gives him no right to or in 
the land. A, mortgage is, of course, an interest in immoveable 
property, but it was clearly intended by the Legislature that for 
the purposes of the Code of Civil Procedure a debt secured by a 
simple mortgage should be treated as moveable property.” 


In Thandayuthapant v. Alagar Chettiar3 Justice Ananta- 
krishna Aiyar, in dealing with a mortgage with possession, said: 
“As I understand the Madras rulings relied on by the Subordi- 
nate Judge, it is open to the decree-holder in cases where there 
are personal covenants in otht.deeds for the payment of money 
debts to attach the money debts evidenced by such deeds as 
simple money debts. The Small Cause Court has been held to 
have jurisdiction to do so.” 


Coming next to the question of transfer of mortgages by 
acts of parties, it will be clear that under S. 3 of the Transfer 
of Property Act, as amended by Act II of 1900, mortgages have 
been excluded from the category of ‘actionable claims’. So 
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that the chapter relating to transfers of actionable claims does 
not apply to the transfer of a mortgage. The rulings of the 
Courts prior to 1900 will not be of much assistance, though it 
may be remarked that there is a conflict of judicial opinion as to 
the necessity for registering a iransfer of a mortgage, even 
before 1900. In Subramaniam v. Perumal Reddy! it was held 
that a mortgage was only an actionable claim, and the assign- 
ment of the debt without a registered transfer carried the 
security with it under S. 8 of the Transfer of Property Act. In 
Ramasami Pattar v. Chinnan Asaris Justice Bhashyam Aiyangar 
observed that he was unable to concur in the decision of the 
above case and the right of a simple mortgagee being an 
intangible thing could only be transferred by a registered 
instrument. Now the question has to be looked at both from the 
point of view of the Transfer of Property Act and the Regis- 
tration Act, for both contain rules requiring registration of 
deeds in certain cases. If the transfer is not compulsorily 
registrable under the Transfer of Property Act, there is still the 
Registration Act that has to be reckoned with. 


In Dwaraka Doss Govardana Doss v. Danakoti Ammal8 
Justice Wallis (as he then was) held that a debt secured by a 
pronote and the deposit of title deeds could he assigned by the 
mere assignment of the note without a registered document. In 
this case His Lordship followed the ruling in Subramaniam v. 
Perumal Reddy! both on principle and as a binding authority 
and held that no registered deed was necessary. The contention 
that was raised in the case was as to the admissibility of the 
transfer in the absence of registration as required by S. 54. of 
the Transfer of Property Act and S. 17 of the Registration 
Act. “Apart from the definition, a transfer of a mortgage is 
a transfer of the mortgage debt with its attendant securities 
rather than a sale of immoveable property. Admitting that a 
mortgagee has an interest in immoveable property, still it is 
undoubtedly accessory to and attendant upon the mortgage 
debt. With the extinction of the mortgage debt the interest 
ceases and with the transfer of the mortgage debt the bene- 
ficial interest at any rate of the original mortgagee also 
ceases.” Then His Lordship observes that under the Transfer 
of Property Act a mortgage debt can be transferred in the 
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same way as any other actionable claim. We are unable to agree 
with this proposition, as a mortgage has been, specially excepted 
by the Amending Act of 1900 from the class of actionable claims. 
It is one thing to say that S. 54 and other sections relating to 
transfers of immoveable property do not apply to a mortgage debt 
and another thing to say that it is transferable like an actionable 
claim. If it is neither an actionable claim nor immoveable 
property, then the law does not provide for any special mode of 
its transfer and the transfer of a mortgage then, may be effect- 
ed, even without a writing (vide S. 9 of the Transfer of 
Property Act). Then adverting to Ss. 8 and 54 of the Act, 
His Lordship said that the most satisfactory course was to hold 
that registration was not required under the Act to pass a 
mortgage security on immoveable property from the transferor 
to the transferee. As regards the objection based on the 
Registration Act, His Lordship refrained from expressing an 
opinion on the question whether the transfer of an ordinary 
mortgage created by a registered instrument requires to be re- 
gistered under the terms of the Registration Act. As it was a 
mortgage by deposit of title deeds there was no need fora regis- 
tered transfer as the transfer was effected by the endorsement of 
the promissory note. It may be noticed that no reference has 
been made in this decision to the amendment of 1900. The facts . 
in Cunniah v. Gopala Chetitar! are similar. Here also the debt ` 
was secured by a promissory note accompanied by the deposit 
of title deeds. The pronote was assigned for collection. The 
case was whether the mortgagee’s rights were transferred 
without ‘ registration. His Lordship Sir John Wallis, C.J., 
held that the debt being separable from the security, the 
transfer of the debt carried with it the security under S. 8 of 
the Transfer of Property Act. S. 54 comes into operation only 
when there is a transfer by act of parties and not where, as in 
the case of S. 8, the securities pass by operation of law on the 
transfer of the debt. His Lordship was of the opinion that 
‘debts’ in S. 8 included a mortgage debt. [We may notice 
here that in Arunachellam Chetti v. Subramanian Chettia His 
Lordship Justice Subramania Aiyar held that the word ‘debt’ 
in S. 8 could not be taken in its widest sense but should be 
confined to such debts as fell within the category of actionable 
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claims.] Justice Napier while agreeing with the conclusion 
reached by the learned Chief Justice was content tp rest the 
decision on the principle that as the transfer was for collection, 
it was not “covered by any of the Chapters special to certain 
classes of transfers in the Transfer of Property Act”. The 
learned Chief Justice referred at the end of his judgment to the 
anomaly that would follow a contrary decision, namely, while 
the original transaction itself was valid without registration, its 
transfer would require it. We next come to the case of Perumal 
Ammal v. Perumal Naickeri. The question was as to whether 
an unregistered gift of mortgage debts and other debts was valid 
to effect a transfer of the mortgage debts. This judgment is 
instructive on the question as to what was the effect of the 
amendment of Act II of 1900. Prior to the amendment, 
according to the Chief Justice, the Indian Legislature enacted 
the rule laid down by Lord Mansfield in Martin v. Mowling, 
namely, that the legal estate (as separable from the debt) in the 
land passed to the transferee of the mortgage debt. Lord 
Mansfield’s dictum was construed in a later English case in 
Duffield v. Elwes3 as equity treating the trausferor mortgagee 
as a trustee of the land for the transferee of the mortgage 
debt. It may be noticed that the learned Chief Justice sitting 
singly in the case in Dwaraka Doss Govardana Doss v. 
Danakott Ammal4 held that the principle of trusteeship was 
inconsistent with and opposed to S. 8 of the Transfer of 
Property Act. Considering the effect of the amendment, His 
Lordship the Chief Justice held that the intention of the 
Legislature in removing mortgage debts from the category of 
actionable claims must have been that in general, mortgage 
debts should only be transferred with the mortgagee’s interest 
in the land, by a registered instrument, “ more especially as the 
-alternative view, that the legislature intended to permit oral 
transfers of mortgage debts, appears to be altogether in- 
-admissible as opposed to the general policy of the Act.” His 
Lordship had evidently in mind that while the creation of a 
mortgage required a registered instrument, its transfer also 
should be by no less formal proceeding. This decision seems 
sto be founded on the-inseparability of the debt from the 
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security a result, according to His Lordship, necessarily flowing 
from the,amendment of 1900. Otherwise S. 8 which deals 
with debts and actionable claims would include a mortgage 
debt, notwithstanding the dictum to the contrary of Justice 
Subramania Atyar in Arunachellam Chetti v. Subramanian 
Chetts, 


Two exceptions were, however, made to this rule (laid 
down in Perumal Ammal v. Perumal Natcker®) : 


(+) Equitable mortgages where the law still admitted 
the separate transfer of the mortgage as by the endorsement of 
a promissory note, and 


(#) Attachment and sale in the Civil Procedure Code, 
where the sale of the debt carried with it the security. 


The case in Elumalai Chetty v. Balakrishna Mudaliar8 is 
similar in facts to the cases in Dwaraka Doss Govardana Doss 
v. Danakoti Ammal4 and Cunniah v. Gopala Chettiar. It was 
held that the endorsee for value of a negotiable instrument, the 
amount of which had been secured by deposit of title deeds 
cannot claim to enforce the mortgage in the absence of a 
registered instrument conveying the mortgage right to him. 
This judgment expressly dissents from the view of Chief 
Justice Sir John Wallis in Perumal Ammal v. Perumal 
Naicker8 regarding the exception he made in favour of 
equitable mortgages. At page 968, His Lordship Justice 
Krishnan says: “It Seems to me quite clear that a mortgage 
of immoveable property is itself immoveable property under 
the Transfer of Property Act, whatever the form of the mort- 
gage may be; and transfer of ownership of such a right falls 
under S. 54 and will require a registered instrument for the 
purpose.” Considering the effect of the amendment of the 
Transfer of Property Act in 1900, excluding mortgage debts 
from the category of actionable claims, His Lordship said that 
the object was plainly to remove mortgage debts from the 
scope of S. 8 which referred to debt or other actionable claim. 
His Lordship then beld that there was nothing on principle 
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which could differentiate an equitable mortgage for preferential 
treatment. At page 969 His Lordship said that the security 
was for the benefit of the creditor and he may renounce it if 
he liked. The transferee in such a case will get the debt but 
not the security. “In my view, in either case, if the debt 
- is transferred by endorsement or otherwise, without the 
transferor taking care to transfer the mortgage right by regis- 
tered instrument, the debt and the security will get dissociated 
and the security may possibly cease.” In an earlier case in 
Samu Pathan v. Chidambara Odayan! Justice Srinivasa 
Aiyangar held that in the case of a transfer of a mort- 
gage debt there was no implied covenant of title. His 
Lordship says at page 456: “ A charge on land is undoubtedly 
an interest in immoveable property and I will assume though 
there is a difference of opinion on this point, that for the 
transfer of such a charge, the formalities required for the sale 
of immoveable property should be followed. . . What is sold is 
primarily not the charge but the debt; and the rights of sucha 
transferee are practically the same as those of a transferee of 
an actionable claim.” This view was dissented from in 
Balagurumoorthy Chetiy v. Nagulu Chetty? where it was held 
that the transfer of a mortgage amounted to a sale of the same 
and so S. 54 of the Transfer of Property Act applied and also 
S99; 


The case of Oficial Receiver, Trichinopoly v. Lakshmana 
Aiyar3 was decided a few months earlier than Elumalai 
Chetty v. Balakrishna Mudaltar4 and is probably the unreport- 
ed case referred to by Napier, J. in Elumalai Chetty v. 
Balakrishna Mudaliars. In this case Justice Sadasiva Aiyar 
held that by the amendment in the definition of ‘action- 
able claim’ in the Transfer of Property Act in 1900, the Legis- 
lature intended that when money was borrowed on mortgage of 
immoveable property, “the creation of the security on the 
immoveables should be treated as material part of the mort- 
gage transaction,” and the mortgage debt should not be treated 
as validly transferred without a registered instrument. His 
Lordship Justice Napier added that S. 134 of the Transfer of 
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Property Act had no application nor any principle embodied 
therein could be applied against the other provisions of the 
Transfer of Property Act. 


In Mutsadi Lal v. Muhammad Hanifı it was held that 
the interest of a simple mortgagee was an intangible thing 
within the meaning of S. 54 and the transfer can be made only 
by a registered instrument. 


In the case of Bank of Upper India, Lid. (In Liquidation) 
v. Fanny Skinner? the question was whether on the liquidators 
of the appellant Bank who had entered into a mutual and 
private understanding with the liquidators of two other 
Companies, transferring all the assets and liens of the former 
Company to the latter in exchange for debentures and certain 
preference shares, the absence of a registered document would 
have the effect of creating a valid transfer of mortgage 
securities. If the transfer was valid, the appellant would not 
be entitled to sue and this was one of the objections to the 
appellant’s suit raised by the respondent. There was a previous 
proceeding in which the High Court held as between the parties 
to the transfer, that the transaction was valid. The respondent 
not being a party to that proceeding that judgment did not 
operate as res judicata. The Court, then referring to the 
Registration and Transfer of Property Acts regarding the need 
for registration, held that registration was necessary to transfer 
the mortgagee’s rights. i 
“ (a) In the first place a mortgagee’s interest may come 
in, within the meaning of the expression ‘benefits to arise out of 
land’. ° 
(b) In the second place, the Indian Legislature appears 
to have intended that all rights to immoveable property should 
fall within the category of immoveable property.” 


(c) The policy of the Act, which gives priority over 
subsequent transferees indicates that registration is necessary. 
(d) The mortgagee’s interest is not a mere right to 


Tecover the debt but to have a charge on the property and 
follow it wherever it goes. 


In the result they held that the appellant Bank had not by 
the transfer lost its right to sue on the mortgage and gave 
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a decree. In Sakhiuddin Saha v. Sonaulla Sarkarl a debt. 
secured upon a mortgage was part of the property of a 
joint family and an instrument was tendered in evidence which 
purported to show that on a partition this asset had been 
allotted to one of several co-sharers. The document was not 
registered. It was held that it could not be let in evidence, 
Justice Richardson holding that it could hardly be supposed 
that debts secured by morigages of immoveable property were 
excluded by Act II of 1900 from the definition of actionable 
claims in order that they might pass by word of mouth without 
any writing, and that the inference was that the Legislature 
regarded such debts as immoveable property within the defini- 
tion of the General Clauses Act. 

The next important case before the Calcutta High Court 
was the case of Imperial Bank of India v. Bengal National 
Bank, Lid.s The judgment in this case was reversed by the 
Privy Council, whose judgment reported in 61 Madras Law 
Journal, p. 589, has thoroughly modified the law on the subject. 
‘The case in Imperial Bank of India v. Bengal National 
Bank, Lid.® was an appeal from the judgment of Justice 
Buckland, made upon an application for directions asked for 
by the liquidators in the winding up of the Bengal National 
Bank, Ltd. The facts as found in the judgment were as 
follows :—“In May, 1923, the Imperial Bank advanced to the 
Bengal National Bank, Ltd. a loan of 10 lakhs of rupees on the 
security of a debenture, dated 4th May, 1923, which debenture 
purported to charge the whole undertaking, properties, assets 
and interests, present and future, including the uncalled capital 
of the latter Bank for the repayment of the loan with interest. 
In July of the same year the Imperial Bank made a further 
loan of 10 lakhs of rupees upon the security of a debenture, 
dated 4th August, 1923, which also purported to create a simi- 
lar charge on the properties, assets of the borrowing Bank. 
These debentures were not registered under the Registration 
Act, though they were registered under the Indian Companies 
Act. On the 28th April, 1927, the Bengal National Bank sus- 
pended payment and the [mperial Bank appointed Receivers on 
that date. A debenture-holders’ suit was instituted on 26th 


1. (1918) 45 I. C. 986. 
2. (1930) LL.R. 58 Cal 136. 
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May, 1927. On Ist June, 1927, the Court appointed certain 
persons to be receivers in the debenture-holders’ suit. Later on 
a compulsory winding up order was made against the Bengal 
National Bank. The present appeal arose out of an application 
by the liquidators for directions and the sole question had 
reference to the respective rights of the Imperial Bank and the 
Bengal National Bank in regard to loans or overdrafts given 
by the latter upon the security of title deeds deposited with it. 
The question was whether the security held by the Imperial 
Bank extended to or had effect upon the debt due to the 
National Bank from customers who had as above stated 
obtained loans upon the security of title deeds deposited with it 
and not handed over to the Imperial Bank. The leading 
judgment is that of the Chief Justice Sir George Claus Rankin, 
C. J. His Lordship accepts the principle that a mortgage debt 
is immoveable property for the purpose of the Transfer of 
Property Act and the Registration Act. Then referring to a 
charge His Lordship says that it is a right in immoveable 
property; a right to have it brought to sale to realise money to 
be paid to the chargee. It therefore comes within the 
purview of S. 17, Registration Act. If the amount of the 
charge is over Rs. 100, any writing evidencing the charge has 
got to be registered, though neither under the Transfer of 
Property Act nor under the Registration Act a writing would 
at all be necessary to createa charge. The idea that a mort- 
gage is a benefit to arise out of land is rejected and referring to 
the definition of a mortgage, His Lordship says that a mortgage 
having an interest in immoveable property is immoveable pro- 
perty itself. His Lordship further says that there is nothing 
in the Registration Act or the General Clauses Act to the effect 
that a mortgage debt is not a debt or it is nothing but an interest 
in land. ‘Considering the state of law prior to the amendment 
of 1900, His Lordship says: “ The Act as it then stood appeared 
to provide two ways in which mortgages could be assigned— 
one by registered instrument with or without safeguards, the 
other by mere assignment of the debt which under S. 8 drew 
after it the security. The provisions of Ss. 54 and 59 were 
brought to nothing by Chap. VIII and S. 8.” In settling the 
controversy as to whether the transfer of mortgages came 
under Chap. IV or Chap. VIII, “the legislature may well have 
thought that if mortgage debts were excluded from the class of 
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actionable claims they would no longer escape the provisions of 
Chap. IV. It was open to it, to leave such debts in the class of 
actionable claims but to provide that when dealt with as such 
the transfer should not carry the security under S. 8. It was, 
as ti seems to me, careful to avoid such a divorce between debt 
and security.” His Lordship further on says, “it is just 
because on principle the security must follow the debt, that the 
debt must be dealt with as Chap. IV provides, if it is in fact 
secured,” and following the ruling in Perumal Ammal v. Peru- 
mal Naicker1 holds that mortgage debts should be transferred 
only by registered instruments. His Lordship concedes that a 
mortgagee may release his security and then proceed to assign 
the debt by an unregistered instrument. But the giving up of 
the security is a transaction between the mortgagor and mort- 
gagee, and in relation to the mortgagee and third parties, the 
mortgage debt is to be viewed solely as part of the mortgagee’s 
interest which is an interest in land and transferable or charge- 
able only as attendant upon the mortgage security, and not as a 
tight independent thereof. The debt cannot be divorced from 
the security. In the result, their Lordships held that the deben- 
tures being unregistered could not operate upon the secured 
debts and the appeal was dismissed. 


It is clear from the judgment that His Lordship thought 
that the effect of the amendment of 1900 was to prevent the 
divorce of the debt from the mortgage security, that the debt 
could not be transferred apart from and independently of the 
security, that after the amendment, S. 8 of the Transfer of 
Property Act would exclude mortgage debts from the applica- 
tion of that section and tĦat though the mortgagee may in his 
option abandon the security and keep alive the debt alone, if he 
did not want that result, the debt must be transferred only by a 
registered instrument. Against the judgment the Imperial 
Bank preferred the appeal to the Privy Council (vide 61 
Madras Law Journal, page 589). In that judgment, their 
Lordships agreed that the debentures for want of registration 
(whose necessity appears to have been conceded in an earlier 
proceeding and decided against the appellant and so operated as 
res judicata) could not convey to the Imperial Bank the right, 
title or interest in the immoveable property comprised in the 





1. (1920) L L. R. 44 Mad. 196: 40 M.L.J. 25. 
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title deeds. The Imperial Bank therefore could not control the 
securities or enforce them in their own name or in the name of 

the debtor Bank. But the further question was whether the 
Imperial Bank were left without any right or interest in the 

debts secured by the title deeds. On this point their Lordships 
disagreed with the High Court and their observations at p. 594 
are very instructive and interesting. “The debts may be secured 

either on immoveable property or on merchandise: the security 
may have been given when the debt was created or later; but 
in any case the debts exist as moveable property: and do not, if 

secured, become identified with the security or transformed into 
land in the one case or merchandise in the other. The separa- 
tion between debt and security is well established; the creditor 
is entitled to take a judgment for the debt without having 
recourse to his security.” There was no reason therefore as to 
why a creditor should not be able to charge his moveable assets, 

the debts due to him, even if he was unsuccessful by reason of 

statutory restriction in transferring the security. According to 
their Lordships the effect of the amendment of 1900 was not to 
render the transfer of the debt without the security impossible. 

There was nothing in the Act which produced that result, as 
by S. 6 property of any kind might be the subject of transfer. 

It may be noticed that prior to the Privy Council judgment, 

the difficulty that was felt was that if a mortgage debt was 
neither an actionable claim nor immoveable property so as to 
render Chaps. [V and VIII inapplicable to its transfer, then it 
would be some innominate kind of property which could be 
transferred by word of mouth without any document—a result 
which was felt to be repugnant to the general policy of the 
Act. So attempts were made to treat it as immoveable property 
under Chap. IV, the amendment removing it from the category 
of actionable claim. It was further considered that the amend- 
ment necessarily rendered S. 8 inapplicable to mortgage debt. 
Though that section spoke of debt and actionable claim, it was 
considered that the expression ‘debt’ must be something in the 
nature of an actionable claim thereby excluding a mortgage’ 
debt. If debt meant only what was conveyed by the expression 
‘actionable claim’ the section suffers from the fault of redun- 
dancy. Anyhow that seems to be the import of the rulings 
given after the amendment of 1900 till the Privy Council 
judgment now under consideration. Though the judgment of 
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the Privy Council does not. expressly say so, it is clear that 
their Lordships mean to hold that a mortgage debt is a fit 
subject of transfer as a species of property distinct from an 
actionable claim or immoveable property. Inasmuch as there 
are no special rules in the Act governing such transfer it may 
be done orally, without writing. Their Lordships, no doubt, 
“do not say what is the effect of the amendment on S. 8 of the 
Transfer of Property Act. “The effect of the amendment,” 
according to their Lordships, “is to restrict the statutory rights 
on transfer such as the right to sue in the transferee’s name, 
etc., to such transfers as are transfers of actionable claims as de- 
fined. There appears to beno difficulty ina transfer of a debt 
without the security : the original debtor can always redeem: the 
relations between him and his original creditor (transferor mort- 
gagee)arenot altered. Indeed in the present case, it would appear 
that the Imperial Bank can only enforce the debt in the name of 
the respondent Bank, which no doubt the latter Bank must per- 
mit.” After referring to the applicability of S. 134 to the case, 
their Lordships held that while the Imperial Bank had no right 
or interest in the immoveable property of the respondent Bank, 
including the immoveable property over which the respondent 
held security, the Imperial Bank had a charge over the debts 
due to the respondent Bank whether secured, or not, and were 
entitled to the benefit of all sums realised in reduction of the 
debts due to them. Their Lordships allowed the appeal and 
gave a fresh declaration to give effect to their judgment. This 
judgment is important in that it permits of transfer of mort- 
gage debts without a registered instrument, thereby overruling 
not only the judgment appealed from but also those in Perumal 
Ammal v. Perumal Naicker1, Elumalai Chetty v. Balakrishna 
Mudaliar® and Sakhiuddin Saha v. Sonaulla Sarkar3 and Bank 
of Upper India, Lid. (In Liquidation) v. Fauny Skinners, 
(The facts of the Allahabad case are almost similar to the facts 
of the present case.) The points that emerge from the Privy 
Council judgment are: 


(a) The debt and the security may be separated without 
injury to either right. Justice Krishnan’s doubt that on the 


tL 





1. (1920) LL.R. 44 Mad. 196: 40 M.L.J. 25. 
2. (1921) LLR. 44 Mad. 965: 41 M.L.J. 297. = 
3. (1918) 45 I. C. 986. 4. (1928) I.L.R. 51 All 494, 
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dissociation of the debt from the security, the latter may cease, 
does not therefore arise. (Elumalai Chetty v. Balakrishna 
Mudaliar1.) 

(b) Both the rights may be divorced and each of them 
may reside separately in different persons. In fact their Lord- 
ships point out that the security still remained with the mort- 
gagee and his-relations with the debtor were unchanged. 

(c) The effect of the amendment of 1900 was not to 
make a mortgage debt necessarily immoveable property nor to 
affect any portion of the Act except Chapter VIII in so far as 
it related to the transfers of actionable claims. 


(d) And even there, the effect was to prevent the trans- 
feree from having the right to sue except in the name of the 
transferor. This would be the necessary sequel to their 
Lordships’ judgment as the security not being transferred, still 
remained with the transferor. But it is not clear as to why the 
transferee should not sue on the debt alone without the security, 
in his own name. 


(¢) Under S. 134, the transferee by an unregistered 
instrument had the benefit of S. 134 to receive allsums realised, 
in reduction of the debt due to him. 

(f) The debts remain distinct and do not become identified 
with or transformed into the security. ‘They do not become 
immoveable properties by reason of their union with the 
security. 

(g) The debt as distinct from the security can be trans- 
ferred independently of the security. 

(h) The amendment by remowing a mortgage debt from 
the category of actionable claim, and not having the effect of 
forging new fetters on transfer left a mortgage debt as a class 
by themselves. A mortgage debt was a new species, some 
innominate kind of property whose transfer is not regulated by 
any special rules as to writing or registration. Therefore such 
a debt can be transferred even orally. A mortgage debt, being 
a debt, though not an actionable claim was still within S. 8 of 
the Transfer of Property Act, and even on an oral transfer of 
the debt which under the Privy Council tuling, is permissible, 
the security will follow. So that we are left with the result 
that there can be an oral assignment of a mortgage debt with 


o- n———— 
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the attendant security being carried to the transferee. The 
Transfer of Property Act does not require a writing in such a 
case, nor does Registration Act impose any rule requiring any 
writing in any case. The difficulty will arise only when a 
writing comes into existence. Even to that case, the Transfer 
of Property Act will not apply, but S. 17 of the Registration 
Act would require the writing to be registered, if the amount 
exceeds Rs. 100. This would be the necessary effect of 
holding that the amendment did not affect S. 8 of the Transfer 
of Property Act and the word ‘debt’ in that section was used 
in its wide sense. The result may not be quite happy. Ás 
Chief Justice Sir G. Rankin said, “the draftsmanship of 1900 
is not too good”. But, be that as it may, in effect, the result 
of their Lordships’ pronouncement is that if the debt alone is 
transferred or the whole including the security is transferred 
without a registered instrument, the transferor becomes a sort 
of trustee to the transferee, the debt and the security though 
dissociated still survive and the transferee gets practically what 
all a valid transfer would give him, except the nominal right of 
suit in his own name. 


—_———— 


SUMMARY OF ENGLISH CASES. 


BARRAS v. ABERDEEN STEAM TRAWLING AND FISHING Com- 
PANY, LIMITED, (1933) A.C. 402. 


Shipping—Seaman—Wreck' in S. 1 of the Merchant Shit- 
ping (International Labour Conve:stions) Act, 1925—Meaning of. 


A marine engineer was engaged by the defenders as chief 
engineer on their steam trawler for six months During that 
period of six months, on her way home to the port of Aberdeen, 
the trawler collided with another trawler and was damaged She 
nevertheless made the port under her own steam on the day of the 
accident. On the next day she discharged her cargo’ and went 
into dry dock for repairs. On the same day, her crew including 
the engineer were paid off and were informed that the vessel would 
be laid up until the repairs were completed Fourteen days after 
the trawler was repaired; and the éngineer was re-engaged. The 
engineer brought an action under S. 1 of the Merchant Shipping 
Act, 1925, for salary for the 14 days of repair on the- ground 
that he was unemployed during that period on account of the 
‘wreck’ of the trawler. 


Heid, that there was no wreck of the trawler within the 
meaning of S. 1 of the Merchant Shipping (International Labour 
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Conventions) Act, 1925. ‘Wreck’ there means the same as in S. 158 
of the Act of 1894, which was construed in The Olympic, (1913) 
P. 92, as damage to the trawler rendering her incapable of carry- 
ing out the maritime adventure in respect of which the seaman’s 
contract was made. 


Where once certain words in an Act of Parliament have re- 
ceived a judicial construction in one of the superior courts, and 
the Legislature has repeated them without alteration in a subse- 
quent statute, the legislature must be taken to have used them 
according to the meaning which a court of competent jurisdiction 
has given to them. The principle of the rule is that the Parlia- 
ment is to be presumed to have given statutory effect to the judicial 
interpretation so as to render it to be binding on the courts as if 
it had been expressly enacted in an interpretation clause. 


Arcos, Limirep v. E A Ronaasen & Son, (1933) A C. 
470 


Sale of goods—Timber contract—Contract to “buy staves of 
34 inch thickness—Purpose known to seller—Goods supplied of 
slightly greater thickness but commercially fit for the purpose— 
Buyers, if entitled to reject. 


Arcos, Ltd agreed to sell to the respondents a quantity of 
redwood and whitewood staves c.i.f the River Thames. The 
staves were to be of 1% inch thickness and the contract did not 
make any allowance for variation in thickness though it permitted 
slight variations in length and breadth. A large number of the staves 
supplied were found to be slightly thicker than half an inch though 
commercially within and merchantable under the contract specifi- 
cation. The staves were required by the buyers for the purpose 
of making cement barrels and the sellers knew also about the 
purpose. The staves were found ff for the purpose but not 
exactly half an inch thick as bargained for. The buyers rejected 
the goods on the ground that they exceeded the contractual thickness. 


Held, that there is no room in the contract for any elasticity. 
The right view is that the conditions of the contract must be 
strictly complied with. Cases in which deviations from the con- 
tract have been allowed are cases where there has been an excess 
or deficiency in quantity which the court has considered negli- 
gible or the contract itself provided for variation, as by saying 
‘about half an inch’. The fact that it is fit for the purpose is not 
enough, for a man may require goods for a purpose but he may 
abandon that purpose if he pleases, and apply the goods to any 
other purpose for which the description makes them suitable. If 
they do not correspond with the description, there seems no busi- 
ness or legal reason why the buyer should not reject them if he 
finds it convenient so to do. 
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Vigers Bros. v. Sanderson Bros , (1901) 1 K.B 608, dis- 
tinguished as the contract there provided that the goods were to be 
‘about’ the specification stated. 





FALMOUTH DOCKS AND ENGINEERING COMPANY, LIMITED vV. 
TreLoar, (1933) A.C. 481. 


Workmen’s compensation—Accident arising out of and in the 
course of employment—W orkman suffering from heart disease— 
Death while at work—lIf accident in the course of employment 


A workman was engaged in the dock in loading and dis- 
charging cargo from ships. He left his home for work at 5 a m 
in a perfect state of health to all appearance At6 a.m. he began 
work and was loading bags of China clay. After breakfast at 
8-30 a.m work was resumed at 9 a.m. and when he was lifting his 
hand above his head to fasten a hook into a bag to move it, he fell 
down and died. He had heart disease though the exact nature 
of heart disease was not clear There was no evidence whatever 
that would lead to the opinion that without the work this man was 
engaged on, he would none the less have died of this heart disease. 

Held, that if a man is engaged in doing work, and as part of 
that work and in the course of it does something which he might 
do outside, but which, none the less, happens in the course of and 
arising out of his work, and it causes his death, the accident has 
arisen out of and in the course of employment 





Lonpon AND Norte Eastern Rariway Company v. BRENT- 
NALL, (1933) A.C 489 


Workmen's compensation—Railway engine driver—Resting in 
Ratlway-provided hostel—Asphalt slope—Workman slipping and 
falling—lf accident arose out of and im the course of employment. 

An engine driver in L°& N E. Ry. Co was engaged to 
drive an engine from Woodford Halse, where he lived, to Shef- 
field, and back again. On reaching Sheffield, he was under an 
obligation under the rules to go and rest, in the interval between 
reaching Sheffield and leaving it back, at a hostel which had been 
provided for by the company. It was the duty of the care-taker 
of the hostel to see to it that the workman took proper rest to 
fit him for the return drive. One day while so in the hostel, the 
engine driver on his way to the lavatory slipped, féll down, and 
was injured. 

Held, that as part of his contract of service, he was bound 
to go to the hostel for the purpose of taking rest, to better fit him 
for the proper conduct of his work. From the time he left 
Woodford Halse in the morning until the time when he returned 
at night, he was in the employment of the railway company, and 
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as part of his contract of service, on the spot where the accident 
occurred The accident therefore arose out of and in the course 
of employment. 

St. Helens Colliery Co. v. Hewitson, (1924) A C 59, dis- 
tinguished. 

There is no difference between the case where a man is com- 
pelled to take a particular means of going to his work, and a case 
where a man is compelled to go, under the contract of service, to 
a particular place where he has to rest between the different spells 
of his work. 





ROSEN AND ANOTHER (PAUPERS) v. OWNERS OF THE STEAM- 
sHip “Quercus”, (1933) A C.7494. 

Workmen's compensation—Ship in port and moored to a quay 
—Workman allowed to sleep on deck during mighis—Fall of a 
workman in water—If accident arose out of aid in the course of 
employment. 

A fireman was employed on the S S Quercus The steam- 
ship was in the harbour and moored to a quay and about six feet 
from it. The workmen were provided with bunks below, but they 
were allowed to sleep in the forecastle head above the windlass 
under an awning in a space about thirty feet in width. On the 
night in question, the fireman went to the forecastle to sleep. 
There was no evidence that he was on duty at any time dunng 
the night. The fireman’s body was found in water but the exact 
circumstances of the fall were not clear. There was no sugges- 
tion of homicide or suicide The County Court Judge found that 
the deceased man was at the time of the accident ‘in the course 
of his employment’. He also felt that in the circumstances he 
had no choice in the matter, but bound to come to the conclusion 
as the necessary result of there being no evidence to show that 
the deceased man was at the spot where he fell overboard in the 
discharge of some duty which he owed to the owners of the ship. 
On that ground he dismissed the claim of the dependants for 
compensation 

Held, that there was misdirection The County Court Judge 
is free to draw any inference as to the origin of the accident and 
the misdirection lay in the Judge feeling that he was not at liberty 
to form such opinion but bound as a matter of law to come to only 
one conclusion. 

Simpson v. London, Midland and Scottish Ry, Co., (1931) 
A.C 351, discussed and explained. 





In re UNION or Lonpon AND SMITH’s BANK LimiTEp’s 
Conveyance: Mus v. Easter, (1933) 1 Ch 611. 

Restrictive covenant—Not a covenant running with the land 
—Assignment of land—If benefit of covenant also passes—En- 
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forceability of covenant by assignee of the covenantee against 
assignee of covenantor—If covenant can be assigned after all 
land benefited by it is sold. 

S Co. sold a portion of land owned by them to B in 1908 and 
by that deed B entered into some restrictive covenants for the 
benefit of the land retained by S. The covenant was not one 
running with the land, nor were the sites sold by S as part of 
any building scheme. S subsequently sold his retained land to 
various persons and afterwards also assigned the benefit of the 
covenants to the defendant. B alsa sold the land purchased by him 
to the plaintiff who took it with notice of the covenants. In 
an action by plaintiff for a declaration that the covenants could 
not be enforced against him, 


Held, by the Court of Appeal (affirming Bennett, J.) that 
apart from building scheme cases, a purchaser from the original 
covenantee of land retained by him when he executed the con- 
veyance containing the covenant will be entitled to the benefit of 
the covenant if the conveyance shows that the covenant was in- 
tended to enure for the benefit of that particular land. If what 
is being acquired by the purchaser is only part of the land shown 
by the conveyance as being intended to be benefited, it must also 
be shown that the benefit was intended to enure to each portion 
of that land In such cases the benefit of the covenant runs with 
the land, without being mentioned. In all other cases the pur- 
chaser will not acquire the benefit unless that benefit be expressly 
assigned to him. If at the date of the assignment of the cove- 
nant, the assignor had parted with all his interest in the property 
benefited by the covenant, he could not effectually assign the 
covenants 


in re AmmeDALE CO-OPERATIVE WorsTe>D MANUFACTURING 
Society, Limitep, (1933) 1 Ch. 639. 


Company—Winding up—Loans borrowed from a society 
under an agreement—Subsequent resolution of company restrict- 
ing ts powers of borrowal—Continuance of loans under the agree- 
ment—if ultra vires the company—Position of the creditor 
society. 

C co-operative society was authorised to invest its surplus 
funds in purchase of shares or loans C subscribed and paid for 
ten 1}. shares in co-operative society 4. By agreement made in 
1882 between C and A societies it was agreed that all interest and 
dividends and profits on the shares should be lent by C to A by 
transferring them to a Joan account in their books. ‘This system 
continued down to date of winding up of 4. In 1884 new rules 
were adopted by A society restricting its borrowing powers and 
requiring either a mortgage or bond signed by three members of 
the committee of management to validate a loan. No such bond 
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was executed in favour of C. It was contended that as the agree- 
{ments were validly entered into in 1882 and remained valid down 
to the date when the few rules were adopted, they ought not to be 
held to have been abrogated by the alteration of the borrowing 
powers. : 

Held, that the transactions of 1882 were valid and within 
A’s borrowing powers up to the date of the new rules and were 
provable in A’s winding up with interest. But all moneys 
advanced thereafter were sitra vires A’s borrowing powers and 
invalid But as the moneys lent were necessary to enable the 
receipts to balance expenditure and was applied in paying the proper 
debts of A, to that extent C will be subrogated to the rights of 
those creditors and can prove in the winding up. 

Sinclair v. Brougham, (1914) A C 398, applied. 





In re Borwick: Borwick v. Borwick, (1933) 1 Ch. 657. 


Settlement—C omstruction—Condtiion  subsequent—Forfetture 
of interest if Roman Catholic or not an open Protestani—lf valid. 

Interests were created under a settlement in favour of the 
settlor’s grandchildren and then cl. (15) of the settlement stated 
“that if any grandchild of the said Sir Robert Hudson Borwick 
shall at any time before attaining a vested interest under the trusts 
hereinbefore declared be or become a Roman Catholic or not be 
openly or avowedly Protestant such grandchild shall thereupon for- 
feit and lose one moiety of all the share, right or interest in the 
capital or income of the said trust premises and of all other 
benefits . . ” But for this clause the interests would have 
vested in the said grandchildren on attaining the age of twenty- 
one years and in the case of female children on attaining that age 
or marrying. 

Held, that the provisions for forfeiture in cl. (15) were con- 
ditions subsequent framed to defeag in part the grandchildren’s 
contingent interests and their validity is to be determined by the 
same considerations as apply. to conditions subsequent framed to 
defeat a vested interest The condition is intended to operate 
during minority. Infants are to be instructed in religious matters 
by their parents, and as a general rule have no choice of their 
own in such matters The parent’s duty is to be discharged 
solely with a view to the moral and spiritual welfare of their 
children, and ought not to be influenced by mercenary considera- 
tions affecting the infant’s worldly welfare. This clause tries to 
fetter that discretion and is therefore opposed to public policy 
and void. 





In re H. J. Ocen: Brypon v. Samvet, (1933) 1 Ch. 678. 
Will—Bequest—Gift to such political bodies as have for their 
object the promotion of liberal principles in politics—Validwy of. 
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By his will a testator bequeathed out of his residuary estate 
“Four per cent to Right Honourable Sir Herbert Samuel to be 
by him distributed amongst such political federations or associa- 
tions or bodies in the United Kingdom . . haviog as their 
objects or one of their objects the promotion of liberal principles 
in politics as he shall in his absolute discretion select . .” 


Held, that on the footing that the bequest is not charitable; 
there is not such uncertainty in the field of selection that it is 
impossible for the selector to determine from which institutions 
he is to select. There is no vagueness or uncertainty in the clause 
so as to render the bequest void There is no trust created by 
the clause. The reference to liberal principles is a reference to 
the characterestic by which those in the field of selection are to 
be identified and not intended to found a trust for the promotion 
of liberal principles. 





Beemer OELTRANSPORT G.M B.H v. Drewry, (1933) 1 
K.B 753. 


Arbitration—London PERENE T providing for 
arbitration in Hamburg—Award in Hamburg—Payment ordered 
to be made in English currency—Not expressly made payable in 
Englond—Swit in England—If maintoinable on the award. 


By a charterparty made in London, the defendant agreed to 
hire a vessel of the plaintiff for two years and clause (18) of 
the charterparty provided that “any dispute arising during the 
execution of this charterparty shall be settled in Hamburg ..... 
For the purpose of enforcing awards, this agreement shall be made 
a rule of court’’. Disputes arose and in accordance therewith the 
parties proceeded to arbitration in Hamburg and an award was 
passed for £21,000 odd payable in English currency but it did not 
state that it shall be payable in England. In an action to enforce 
the award brought in England, 

Held, that in an action on the award the 
action is really founded on the agreement to sub 
mit the differences of which the award is the result Whether an 
action may or may not be brought on an implied contract, implied 
in the award itself, clearly it may be brought upon an agreement 
containing a term to refer disputes. But in so far as the action 
is brought in respect of a breach namely non-payment of the sum 
awarded, the action must fail. The award states no place of 
payment and the general rule that the debtor must seek out his 
creditor (here the German firm) and pay him there applies and the 
action can only lie in Germany. 

Norske Atlas Insurance Co. v. London General Insurance 
Co., 43 Times L.R. 541 and Hodsden v Horndge, 2 Wms.. saund 
150, distinguished. P 

O 
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“Persons applying ex parte to the court must use the utmost 
good faith, and if they do not, they cannot keep the results of 
their application.” 





BuckLanp v. THe Kine, (1933) 1K B 767. 

Petition òf right—Detention of Cinematograph films by 
Crown's servants—Cinematograph films packet, if a baggage of 
passengers—Customs Consolidation Act, 1876, S. 66—Finance Act, 
1925, S. 3. 


The applicant was a producer of Cinematograph films. He 
produced in Berlin films of six operas, packed them in six separate 
parcels in cardboard boxes and registered them through from Berlin 
to Victoria Station, London. The applicant and his wife also 
travelled by the train by which the packéts were carried. On 
landing at Folkestone, the custams officer detainéd the films as 
liable to forfeiture for non-entry unless the duty was paid. After 
correspondence for some years, the applicant petitioned to the King 
by a Petition of Right, claiming the return of the films or their 
value and damages for wrongful detention, his contention being 
that they'were baggage of passengers and not liable to duty. . 

Held, that the films are merchandise and not baggage of 
passengers. Baggage of passengers in S. 66 relates only to that 
which can properly be called part of the baggage of passengers, and 
does not apply to that which accompanies a passenger and which 
is in fact merchandise imported not as part of his baggage but 
for purposes other than his personal use. 





Tse KING v. Asszessm#NtT COMMITTEE FoR Norta EASTERN 
ASSESSMENT AREA OF SURREY; Ex parte F.W. WooLWOoRTH & 
Co., Lro., (1933) 1 K.B. 777. 


Rating and Valuation, Act, 1925, S. 37—Petition by owner of 
premises to amend valuation list—M ceting of assessment committee 
—Valuation officer also preseng at meeting and taking port—Val- 
dity of'—Certiorari. 

The owner of a premises filed a petition under S. 37 of the 
Rating and Valuation Act, 1925, to amend the current valua- 
tion list in respect of his premises by reducing the gross value 
put upon it. The application came on before the assessment 
committee for discussion. At that meeting the applicant was 
represented, but the valuation officet of the county who originally 
valued it was also present and took part in the meeting by examin- 
ing the petitioner’s representative and discussing afterwards with 
th committee. The petition was rejected. Thereupon the peti- 
tioner applied for a writ of certiorari quashing the proceedings. 

Held, that by the presence of the county valuation officer at 
the meeting, the rate-payers might reasonably suspect him of 
having a real bias in regard to a question of the valuation of pre 
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mises within tħe county. The mere fact that in the particular 
case he did not tender any advice or assistance is not sufficient of 
itself to get rid of the disqualification. 





Wyatt v. Krecrincgr AND Frrnav, (1933) 1 KB 793 

Restraint of trade—Employer and employee—Promise of pen- 
sion and payment for some years to employee—Condition that 
employee should not do wool trade—Stoppage of penston—Action 
to recover pension, if mointainadle. 

When W who was in the employment of the defendant firm 
for a long time, was to retire, the defendant firm granted him a 
pension of 200). per annum, payable by monthly instalments. As 
a condition of the pension, the employee was at liberty to under- 
take any other employment except in the wool trade and ought 
not to do anything at any time to the defendant’s detriment. For 
about 9 years W received the pension after which it was stopped. 
In. an action to continue the pension. 

Held, by Macnaghten J that the promise to pay the pension 
was merely gratuitous and the defendants were free to give or 
withhold the 200}. per annum pension at their discretion 

Held, by the Court of Appeal that assuming a contractual right 
was thereby created, the agreement was in restraint of trade and 
not enforceable by either party to the agreement. W’s promise 
was a promise not to engage in the wool trade and not to do any- 
thing at any time to the detriment of the employers throughout 
the whole of his natural life at any place, and at any time, and 
that, assuming he bound himself by such an agreement, he bound 
to botiéthing which was void in law, and inasmuch as the con- 
sideration was void, the agreement would be altogether void. 





Motor Union Insurance Company, LIMITED vw. 
MANNHEIMER VERSICHERUNGS GRESELLSCHAFT, (1933) 1 K.B. 
812. . 

Marine Insurance—Agreement between two insurance com- 
panies—Contract of agency or re-tmsurance—Absence of policy in 
name of re-insurers—If re-insurance contract valid—Stamp Act, 
1891, Ss. 92 and 93 and Marine Insurance Act, 1906, Ss. 22, 23. 

By a contract between G, a German Insurance Co. and M, an 
English Insurance Co., it was agreed that M should act on the 
English market as agents of G and accept business on their behalf. 
M should accept risks as agent for G, M issuing the policies in 
their own name but pro tanto as agents for G as undisclosed prin- 
cipals. M should retain a share of the premia paid for G as for 
G and take the rest for themselves. Disputes having arisen, G 
made a claim against M for certain sums retained by them under 
the agreement. It was objected that the agreement amounted to 
a contract of re-insurance and as no policy was issued under it, it 
was void and the amounts paid thereunder cannot be recovered. 
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Held, that though the parties described it as an agency agree- 
ment, the effect of the agreement was to make it a contract of re- 
insurance and as there is no policy of reinsurance, the claim 
must fail. 


English Insurance Co. v. National Benefit Assurance Co, 
(1929) A C 114, relied on 





HIASELDINE v. Hosren, (1933) 1 K.B 822 

Public polkicy—Imsurance policy against loss by neglect, omis- 
sion or error of the assured solicitor in his profession—Ohamper- 
tous agreement by solicitor—Loss therefrom—Whether claim 
maintainable. 

A solicitor took out an insurance policy insuring him against 
loss arising from any claim made against him during the period of 
the policy, by reason of any neglect, omission or error in his pro- 
fessional capacity as solicitor. The solicitor entered into a 
champertous transaction which was forbidden under S. 11 of the 
Attorneys and Solicitors Act, 1870, though innocently and in 
ignorance of the fact that the section forbids it and suffered loss 
therefrom Jn an action to recover the loss so sustained, 
Swift, J. held that the claim of the solicitor was covered by the 
clause in the policy as this was a loss which resulted from his 
inadvertently entering into the agreement, which, without his 
knowledge turned out to be illegal 

Held, by the Court of Appeal (reversing Swift, J.) that it 
is clearly contrary to public policy to insure against the commis- 
sion of an act, knowing what act is being committed, which is a 
crime, although the person committing it may not at the time 
know it to be so. Further the commission of a criminal act, 
knowing what the act is that is: being committed, though not 
realising its legal consequences, does not come within the words 
‘neglect, omission, or error’ They, were agreements by which 
he was undertaking a personal speculation and was not acting as 
a solicitor. 





Stean HazEL AND CoMPANy v. Cooper, (1933) 1 K.B. 840 


Company—Liquidator—Continuance of contract by company 
—Breach of contract—Ligquidator if personally lable—Presump- 
tion—Companies Act, 1929, S 267. 

A liquidator appointed by the court in the winding up of a 
company accepted a contract entered into by the company with 
the plaintiff’s firm and requested the plaintiff’s firm to send goods 
to him under the contract The letter was signed by him as 
‘D.C , Liquidator’ As the goods were not accepted later on, 
the plaintiffs sued the liquidator personally for damages for 
breach of contract.” ` 
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Held, that the position of a liquidator appointed by the court 
is not the same as that of a receiver and manager appointed by 
the Court. A liquidator is the agent of the company, a receiver 
is not. The liquidator acts for and in the interests of the com- 
pany, whereas the receiver and manager act for and in the in- 
terests of the debenture-holders and not for the company. There- 
fore there is no presumption that when a liquidator orders for 
goods as liquidator, he makes himself personally liable On the 
other hand, he contracts thereby only as agent. 

Burt, Boulton and Hayward v. Bull, (1895). 1 Q.B. 276, 
distinguished as a case of receiver. 

The position of the liquidator is not altered in regard to his 
personal liability by S. 267 of the Companies Act, 1929, which 
gives him the right to disclaim any contract which he thinks 
onerous. 





LatHam v. Gotpspury, (1933) 1 K B. 844 


Bankruptcy Act, 1914, S. 38 (c)—Reputed onmership— 
Deposit with laxdlord-to secure due payments of rents, etc.—If 
debt growing due. 


D, tenant of premises from W, the brewers, deposited with 
W sums amounting to 75]. as security for the due performance 
of the terms of his tenanqgy W gave deposit receipts for these 
sums, which D lodged with his bankers to secure an over-draft. 
The over-draft was also guaranteed by G No notice of the 
charge was given to W by the bank G paid off the overdraft to 
the bank and thereby became subrogated to the rights of the bank. 
D was adjudged bankrupt and the question arose if the balance 
of the amount due to D and in W’s hands was payable to the 
trustee in bankruptcy or to G as in the shoes of the bank. ` 

Held, that the amount was a debt ‘growing due’ to the 
bankrupt within the meanimg of S. 38 of the Bankruptcy Act 
and was in the reputed ownership of the bankrupt It is enough 
for the doctrine if the goods are “in such a situation as to con- 
vey.to the minds of those who know their situation the reputation 
of ownership, the reputation arising by the legitimate exercise of 
reason and judgment on the knowledge of those facts which are 
capable of being generally known to those who choose to make 
inquiry on the subject”. As no notice was given to the debtors 
by the bank or G till after the title of the trustee in bankruptcy 
had accrued, G had no right to it against the trustee. 


Tue Kine v. Joon Parxer, (1933) 1 K B. 850. 

Criminal’ Law—Three accused of robbery—Two disclosing 
defence in committing court—Third reserving defence—Sessions 
Judge drawing jurys attention therefor—If misdirection. 
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Three persona were charged with robbery with violence. At 
the committing court two of them disclosed their defence and 
gave a list of their witnesses but the other reserved his defence, 
etc. During the summing up to the jury, the Judge drew the 
jury’s attention to this attitude of the third accused and said that 
in that way he denied the police an opportunity of making any 
inquiries into the truth of the evidence given by his witnesses 

Held, that there was no misdirection and that the Judge was 
bound in the interest of the other accused to make clear the dif- 
ference between the cases 


Rex v. Naylor, (1933) 1 K.B. 685, distinguished. 


Rex v. Muippiesex Justices: Bonn, Ex parte, (1933) 2 
K B. 1. 


Res judicata—Husband and wife—Petition for divorce by 
husband—Wife appearing but mot defending—Decree absolute 
for divorce—Apphcation to Justices by ase for custody of minor 
child and maintenmce—Dismissal of —Subsequent application for 
the same relief—If maintainable. 


The parties were married in 1919. In 1920 a girl was born 
to them and in 1923 another son was born. In 1930 the hus- 
band petitioned for divorce The wife entered appearance but 
did not defend the suit and a decree absolute for divorce was 

Some months after, the wife applied to the justices 
under S. 5 of the Guardianship of Infants Act, 1886 and 1925 
for custody and maintenance of the son, but the justices ruled 
“we cannot deal with this” and dismissed it. Again the wife 
filed another petition before the Justices which was differently 
constituted for the same relief and the new Justices ordered the 
petition stating that the prior dismissal was under a mistake. The 
husband thereupon moved for a writ of certorari quashing the 
proceedings of the Justices. 


Held, that as a general rule one sitting of a Bench of Jus- 
tices has no authority to overrule a decision of a previous Bench 
on the ground that it was a mistake. The matter was res judi- 
cata. That decision may be right or wrong So lopg as it 
stands it is binding on the parties to the litigation and there is 
in law an estoppel which prevents the wife from making a fresh 
application based on the same facts without any change in the 
circumstances. The question whether when divorce proceedings 
are pending, the Divorce Court alone is sejged of the question of 
custody of children or parties can move before Justices under 
the Guardianship of Infants Act, 1925, left open. 


—_—_ 
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British TRAWLERS FEDERATION, LIMITED, AND OTHERS v, 
ae Norta Eastern Ramway Company, (1933) 2 


SMe pping—Lowesto ft docks—Fish market—Doch-owners if 
can impose restrictions as to removal of fish by motor vehicles, 
etc —Rights of dock-owners—Harbours, Docks ad Piers 
Clauses Act, 1847, S. 33. 


The defendant company were the owners of Lowestoft 
Harbour and Docks undertaking, which included the fish markets 
in the docks, and they carried ọn the undertaking under and sub- 
ject to the series of statutes with which the Harbourg. Docks, 
and Piers Clauses Act, 1847, was incorporated. In 1930, the 
defendant company sent a circular letter signed by their London 
goods manager to all fish traders at L announcing that no 
motor, etc would in future be allowed on the defendant company’s 
dock premises at Lowestoft unless previously licensed by the 
defendant company and that they would refuse to grant licences 
to all those as were unwilling to give the undertakings, main of which 
were that the yehicle in respect of which the licence was given 
should not be used for the transportation gf fish beyond the 
boundaries of Fish Docks Estate at L except in the case of fish 
consigned for transit by railway, or for sale or consumption 
within a radius of twelve miles of the fish docks. The object 
of this was really to secure that long distance traffic should go 
by railway firom the port and not by road. The fishing trade has 
been going on for 80 years at L without these restrictions. Sec- 
tion 33 of the 1847 Act provided that upon payment of rates, 
the harbour and dock shall be open to all persons for shipping 
and unshipping goods. 

Held, that the circular was not proper and was beyond the 
powers of the defendants Sec. 33 of the Act of 1847 implied that 
all persons shall have the free right to remove the goods landed 
on the quays by the usual commercial means. The defendant has 
power to regulate all vehicular traffic in their dock premises, but 
that power gives them no right to prevent trawler owners or fish 
merchants from bringing their vehicles into those premises for 
the purpose of removing the goods. So long as the company per- 
mits a market to be held on their premises subject to their pub- 
lished by-laws, it is by implication a publi¢ market to which 
buyers are entitled to resort and bring with them vehicles which 
will enable them to remove the goods that they buy by the usual 
commercial methods. a 


Where a company gets from Parliament a grant of rights to 
acquire lands compulsorily for certain purposes, to be regulated 
by statutory by-laws requiring judicial confirmation, with rights 
to the public, on paying certain dues authorised by Parliament, 
the company cannot say: “I am owner and can destroy any rights 
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of the public by unconfirmed regulations to which I require the 
public to conform.’’ - 





DONOVAN AND ANOTHER v. UNION CARTAGE COMPANY, 
Limrrep, (1933) 2 K B. 71. 

Tort—Negligence—Unhorsed van left unattended in street— 
Infant climbing on it and falling—Owner ‘of van, habiity of— 
Infant trespasser. 

A stationary van, with no horse attached to it, and in an 
immobile condition belonging to the defendants, was left by them 
unattended, in the public street outside their premises. An infant, 
seven years of age, while playing in the street, climbed on to the 
van, slipped, fell and was injured. The infant by his father as next 
friend claimed damages for alleged negligence on the part of the 
owner of the van in that he left it in a public street in which 
young children are known to be in the habit of playing, and at a 
time when they are likely to be doing so. f 

_ Held, that the rule in. Lynch v. Nurdin, LR 1Q.B 29 can- 
not be extended to things in no way dangerous in themselves. To 
so extend would be to impose burdens of responsibility so far- 
reaching and incalculable as to be unreasonable and intolerable. 
There was nothing in the nature of a trap or a concealed peril in 
this van. Further even on the assumption that the van was a 
nuisance, the accident did not happen because the van was an 
obstruction to the highway but because the child trespassed upon 
the van. 

Wilkins v. Day, (1883) 12 Q.B D. 110, distinguished. 


Scuaxrr v. Josera Napier, Limrrep, (1933) 2 K B. 79. 


: Law of Property Act, 1925, S. 141 Sub-s. (2)—Rent—Re- 
covery of—Cestui que trust—If can distrain. 

Law of Property Act S. 141, Sub-s. (2) provides that rent 
reserved by a lease ‘shall be capable of being recovered, received, 
enforced, and taken advantage of, by the person from time to 
time entitled, subject to the term, to the income of the whole or 
any part, as the case may require, of the land leased’. The sec- 
tion means that a person entitled to the rent to the exclusion of 
all others can recover it, although, but for the section, he would 
not have been able to sue in his own name, but would have been 
obliged to use the name of the person in whom the legal estate 
is vested. It is a section dealing only with procedure and does 
not entitle a cestui que trust to recover or enforce the rent. To 
hold so would result in at least two persons having a concurrent, 
or at least, an alternative right to the rent amd inconvenience the 
tenant. Further the right of the cestui que trust whose trus- 
tee has demised property subject to the trust is, not to the rent. 


Lav] THE MADRAS LAW JOURNAL. 123 


but to an account from the trustee of the profits received front 
the demise. 
~ Turner v. Walsh, (1909) 2 K B 484, distinguished. 





Giasssrook BrotHers, Limirep v. Leyson, (1933) 2 K B. 
91. 

Mine—A pplication by colhery proprietors to owner of mine 
for lease—Alleged unreasonable refusal by owner to grant lease 
—Application to Railway and Canal Commission to confer right 
to work minerals—Unreasonableness’, if a question of fact or 
law—Right of appeal from Commissioners—iIf hes. 

G B. Colliery proprietors owned mines adjoining those of 
the respondent L, who sold the surface to D but reserved and 
excepted the minerals out of the gale with full powers of working 
them. G B. asked for a lease of the. minerals from L, who 
refused to grant them unless G B gave an undertaking to work 
the said minerals diligently or in any other way secure L from 
the locking up of. his minerals. G. B. then applied to the 
Railway and Canal Commission under the Mines (Working Faci- 
lities and Support) Act, 1923 as amended by S: 13 of the Mining 
Industry Act, 1926 for the grant of the right to work the minerals 
on the ground that L unreasonably refused to lease them. The 
Commissioners found that the refusal was unreasonable and 
. allowed the application.: On appeal, it was contended that the 
Commissioners found as a fact that the refusal was unreasonable 
and therefore ro appeal Jay on a question of fact. 

Held, that under S. 4 of the Act read with S. 6,.the Com- 
missioners cannot proceed to exercise the jurisdiction given them, 
unless it is determined that unreasonableness is established. The 
question whether upon the facts found L was unreasonable, un- 
reasonable in his refusal or in his demands is a question of law for 
the court to determine and therefore the appeal lay. 

Shotis Iron Co. v. Fordyce, (1930) A.C. 503, King v Port 
of London Authority, (192) A.C. 1, applied. 

Per Lord Hanworth M R.:—The questions which arise 
under S. 4 are preliminary to the jurisdiction to be exercised 
by the Commission and questions of fact relating to that preli- 
Micary question are open before the court of Appeal notwithstand- 
ing S 17 which says “No appeal shall lie from the Commissioners 
upon a question of fact........ *? The principle laid down in 
Bunbury v. Fuller, 9 Ex 111 and affirmed again Pease v. Chay- 
tor, 3 B and S. 620 applies., 





Tue Kine v. ArsrrRT Disney, (1933) 2 K B. 138. 

Criminal low—Charge—T ao oiner stated in the aliernative 
—Uncertainty—Charge if valid. 

D was convicted of a charge that he “on December 13, 1932, 
in the county of Leicester, by night unlawfully took or destroyed 

P 
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game of rabbits in land at Croxton Karnial,....or was in the said 
land by night with a gun, net or other instrument for the purpose 
of unlawfully taking or destroying game” contrary to S. 1 of the 
Night Poaching Act, 1828. Verdict was ‘guilty to first count, 
night poaching’. 

Held, that the charge alleges two separate offences in the alter- 
native, amd the verdict was entered on the charge as guilty to the 
first count—night poaching. It is impossible to say of which of 
the two offences alleged in the charge D has been convicted. The 
charge is therefore bad. Archibolds Criminal Pleading and Prac- 
tice, 28th Edn., page 1392 not approved. Rex v. Molloy, (1921) 
Z K.B. 364, followed. 


NewrTe v. NewTz AND Keen, (1933) P. 117. 


Divorce—Settlement—Order for variation Subsequent know- 
ledge of facts—If court cam vary again its original order. 

After a decree absolute for divorce was made, a petition was 
filed for the variation of a post-nuptial settlement and the court 
_ Varied it as prayed. Subsequently the wife brought to the notice 
of the Court a further fact existing at the date of the order but 
of the existence of which she was unaware at the time of passing 
the order. 

Held, the Court has power to review the order of variation 
of settlement passed by it under a mistake or without knowledge - 
of all the facts. 





THe Narmer Star, (1933) P. 136. 


Interest—Ship piag—Oollision—Partial loss—Repoirs—Interest 
if can be allowed on estimated repairs, etc 


On a reference to assess damages arising out of a collision 
of two steamships, the Registrar found that the plaintiff's 
S S. Leeds City had been partially damaged and temporarily 
repaired but the permanent repairs ltad not been executed. In 
addition to the cost of temporary repairs the Registrar allowed 
1,400]. as the estimated cost of permanent repairs, etc. to be in- 
curred hereafter. Then he added up the amounts spent and to 
be spent and awarded interest on the whole from the date when 
the temporary repairs bill was paid 

Held, interest is paid only from the date when tbe plaintiff 
has been out of pocket as compensation and no interest can be 
allowed upon items in respect of which no money has been 
expended but have got to be spent in future. 





JOTTINGS AND CUTTINGS. 


The Dangerous Drugs Act, 1932.—This statute will come into 
force on 9th July next. It was passed by way of British rati- 
fication of a convention concluded at Geneva in 1931, whereby 
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twenty-five nations (including four manufacturing nations) agreed 
to place fresh restrictions upon the manufacture and distribution 
of certain dangerous drugs capable of encouraging the habit of 
addiction. The convention contained certain provisions to which 
effect could not be given in the United Kingdom without amend- 
ment of the Dangerous Drugs Acts, 1920 to 1925. This statute 
accordingly became necessary and its principal feature is to be- 
found jn S. 1, which gives an entirely new list of drugs—many 
_ bearing weird names intelligible only to the medical and pharma- 
ceutical professions, but mostly derivations of opium, Indian hemp 
and cocaine. A perusal of the Act shows that there is a çon- 
stant stream of new preparations derived from these three plants 
(the poppy, the Indian hemp and the coca leaf). Section 2 provides 
that it “shall not be lawful for any persan in the United Kingdom 
to trade in or manufacture for the purpose of trade any products 
obtained from certain alkaloids of opium and of the coca leaf 
not being products which on the 13th day of July, 1931, were 
being used for medical or scientific purposes”. The fact that 
the League of Nations at Geneva is the centre of all this inter- 
national legislation and that the world traffic in dangerous drugs 
is being watched and from time to time checked at that source, 
serves to show that the League does not exist merely for dis- 
armament purposes, but that its most effective and substantial 
work for humanity lies in directions such as this, which are out- 
side the pale of international controversy.—S.J., 1933, p. 458 





A Miswnderstanding Righted—Lord Carson in declaring that 
he admired Mr Asquith, and was always on good terms with him, 
recently put right a misapprehension arising from certain passages 
in Mr Lloyd George’s memoirs. It had been said that he 
resented the way “Mr Asquith, Q C., never fought his cases 
through. When there was anything difficult, especially if there- 
was anything disagreeable, he left it to his juniors or his associated 
leaders”. This, Lord Carson denies, observing that the only 
criticism of that order which he may have made was that 
Mr. Asquith “subordinated his interest in Bar work to his political 
exigencies”. Certainly there is nothing in the recently published 
“Life of Carson” to suggest any friction between the two—dquite 
the contrary. ‘That being so, the chaflenge cup for proficiency in 
shelving professional responsibility must still remain in the name 
of Sir Richard Bethell (as he then was). Once, arguing a case 
before the House of Lords, he had laid down with his customary 
confidence an indefensible proposition. On being stopped and 
asked for his authority, he replied: “My Lords, such is the law. 
But as I have to be elsewhere in a few minutes, my friend 
Mr Archibald will produce to your Lordships abundance of 
authority in support of it.’ As soon as he heard this assurance, 
the junior prudently retired.—S J., 1933, p. 467. 
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The Praise of Juries —Juries, so long the target of profes- 
sional scorn, are at last coming in for a little appreciation now 
that their functions are threatened with curtailment. Avory, J., 
at the Huntingdon Assizes let fall a valedictory regret over the 
passing of the Grand Jury and in the King’s Bench Division 
recently, Horridge, J , in reluctantly acceding to an application 
to dispense with a jury, remarked that his experience “both on 
the Northern Circuit and afterwards for twenty-two years as a 
Judge is that juries are nearly always right”. Here is a contrast . 
with the reflections that judges were sometimes inspired to utter. 
Once Mr Justice Field, waiting for a jury who were unable to 
agree, broke out with: “How long will the country be content to 
have its time and money wasted for the sake of having twelve 
men to decide the merits of its litigtion? Twelve men mdeed!” 
And he drummed his fingers on his desk It was Mr Baron 
Bramwell who remarked that “if juries had to give reasons for 
their verdicts, trial by jury would not last five years”. Of course, 
juries are not what they were, and it could not now be said as 
once it was that “London juries were so prejudiced that they 
would find Abel guilty of murdering Cain.’’—S.J., 1933, p 467. 





The Aboktion of Stovery—Hull and the country generally 
are celebrating the abolition of slavery and the memory of 
William Wilberforce. Wilberforce died on July 29, 1833, a 
hundred years ago to-day, just on the eve of the legislative com- 
pletion of his life’s work. In the same month twenty millions 
were voted by Parliament for compensation to the planters, and 
in August the Act for the abolition of slavery was passed There 
had been earlier stages in Emancipation. There had been the 
insistence of Granville Sharp that Lord Mansfield should decide 
the question of slavery in England Villeinage had disappeared 
for centuries, and Lord Mansfield, in Summersett’s case had to 
acknowledge that slavery could mot exist in England. 

“Whatever inconveniences, therefore, may follow from the decision, I 
cannot say this case ıs allowed or approved by the Law of England; and 
therefore the black must be discharged.” 

And Sharp was able to enter in his diary: “Thus ended 
G Sharp’s long contest with Lord Mansfield on the 22nd of June, 
1772.’ Then there was the work of Thomas Clarkson for the 
abolition of the slave trade. He had the help and leadership of 
Wilberforce, but he deserves credit for the passing of the Bill for 
the Abolition of the Slave Trade in March, 1807, and he won 
Wordsworth’s praise as the “firm Friend of human kind”: 

“Duty’s intrepid liegeman, see the palm 

Is won, and by all Nations ahall be worn!” 
Lastly to Wilberforce, the friend of Pitt, and with Fox and Burke 
to help him, fell the task of ridding the British Dominions of 
slavery. His work for the cause was founded on religious zeal. 
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The Clapham Sect claimed him, but he had also the saving grace 
of humour “I have always heard,’’ wrote Madame de Stael, 
after meeting him in 1915, “that he was the most religious, but 
now I find that he is the wittiest man in England” —L J , 1933, 
p 65. 





A Possible Abuse-—There appear to us to be two strong argu- 

ments in favour of the contention that the judges are not “servants 
` of the Crown”. First, it is one of the attributes of service that, 
apart from any waiver of this right which may be given by con- 
tract, dismissal, as well as appointment, is in the power of the 
employer Now under the Act of Settlement, the relevant pro- 
visions of which are incorporated in S. 12 of the Supreme Court 
of Judicature (Consolidation) Act, 1925, the dismissal of a judge 
is most definitely not io the hands of the Crown, quite apart from 
the condition relating to quamdiu se bene gesserit. Secondly, no 
one has disputed that an Act of both Houses of Parliament is the 
sole method of depriving a judge of office. If, nevertheless, 
reductions in salary may be arbitrarily imposed by the Crown, 
there appears to be no logical reason why such a reduction should 
not be applied to any individual judge who has incurred the 
Crown’s displeasure, and it is not such a big step to imagine a 
state of affairs where a judge might be forced out of his post by 
a reduction of his salary to-a merely nominal fee. This would 
be a possible method of circumventing the provisions of the Act 
of Settlement, which have always been assumed to secure the 
complete independence of the judges from the rest of the country 
in general and from the Crown in particular. It may be said 
that this is a reductio ad absurdum, but that does not affect the 
underlying principle. Another interesting point arises in con- 
nection with the hearing of the Petition of Right, assuming that 
this was ever presented. Normally such a petition is heard by 
a judge of the Supreme Court, just as any other action. For 
obvious reasons, this would be impossible in the case of the judges. 
The only tribunal capable of hearing the case would have to be 
composed of persons who have the necessary judicial qualifica- 
tions but are in no way affected by the cuts themselves. The 
selection of such a tribunal forms a knotty legal problem which 
we would not care to spoil by suggesting a solution.—S.J , 1933, 
p. 529. 





Nuisance by Church Bells—The amicable settlement of the 
proceedings brought to restrain the alleged nuisance caused by the 
ringing of the bells of St Albam’s, Golders Green, has an air of 
fitness about it; it is meet and proper that amity should exist 
between a church and the neighbourhood it serves But it has 
never been suggested, even in the leading case of Soltau v. De 
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Held, (1851) 2 Sim. (N S.) 133, that church bells are privileged 
by virtue of their function, and in this connection we may con- 
trast our law with that recently applied in Egypt, where a land- 
owner (as was reported in The Observer) sought to restrain the 
building of a mosque on a site adjoining his premises, his com- 
plaint being that the invocations of the muessin would mterfere 
with the enjoyment of his premises. The short answer to this 
was that a pious invocation could not under any circumstances 
be considered a nuisance. Whereas in Soltau v. De Held the 
plaintiff succeeded in obtaining an injunction to prevent the ring- 
ing of church bells, which perform a similar function but in less 
expressive manner. The bells were, it appeared, rung at early 
hours and at frequent intervals during the day; but the injunction 
granted did not order the defendant to cease ringing them 
altogether. It was held in the course of the judgment that the 
“church” not being a parish church, and being in fact a Roman 
Catholic Chapel, was not a church in law; but that it was clearly 
not illegal for Roman Catholics to have bells attached to their 
places of worship. It has since been suggested, on the authority 
of this pronouncement, that a parish church belonging to the 
Church of England may ring any number of bells all day long, 
no matter how heavy the bells or how close they may be to private 
residences. The reasoning does not seem to be altogether sound; 
no such contention was mentioned in the case recently settled, 
and we doubt whether any English court is likely to apply the 
latest Egyptian authority or to follow it for different reasons. 
—S.J , 1933, p. 529. 


Hostile Witnesses Conducting a case if a county court, 
a friend of ours had the unpleasant experience of finding that one 
of His witnesses not only failed to come up to his proof, but also 
stated, when cross-examined, that our friend’s client had tried 
to bribe him. Also the further unpleasant experience that the 
judge refused leave to cross-examine the said witness as hostile. 
There is but little recent authority on what constitutes a hostile 
witness, but two points are well established. One is that the wit- 
ness must appear not merely unfavourable or adverse, but, as Lord 
Bramwell put it in Amstell v. Alexander, (1867) 16 L.T 830, 
must exhibit some hostile animus. In Coles v. Coles and Brown, 
(1866) L.R. 1 P. & D 70, another requirement was mentioned : 
he must, from the manner in which he gives evidence, shown 
that he is not desirous of telling the truth to the court. The 
other point is that the granting or refusing of leave to cross- 
examine one’s own witness is a matter for the discretion of the 
judge. This was finally settled by the Court of Appeal in Price 
v. Manning, (1889) 42 Ch.D. 372.—S. T., 1933, p. 530. 
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A Dworce has been Arranged—Lord Merrivale’s remarks 
in a recent divorce suit during which he observed that a certain 
individual concerned, the principal of an inquiry agency, “became 
a broker in divorce” setting out “to make money by trafficking 
in divorce”, re-call a much more serious and sensational case of 
trading in decrees—the affair of the Slater Agency in 1903. Here 
was an organisation consulted by the most distinguished people, 
employing forty detectives and paying £10,000 a year in office 
expenses alone Its advertisements claimed that for seventeen years 
it had not met with a single failure in the Divorce Court, thanks 
to its always being able to secure “reliable, independent and cor- 
roborative evidence”. The founder was a “Captain’’ Slater, a 
tall, handsame, grizzled man, who looked every inch a soldier ard 
a fine one, though his successive callings of pawnbroker’s assist- 
ant, jeweller’s assistant and solicitor’s clerk gave him no place in 
the Army List. His downfall was brought about by the Pollard 
divorce suit, an undefended case in which, on the intervention of 
the King’s Procter, it was shown that £5,000 had been devoted 
to pursuing the husband with agents provocateurs for the purpose 
of securing the usual highly satisfactory evidence of adultery. 
The grand finale was staged at the old Bailey with Darling, J., on 
the Bench and Carson prosecuting Those immediately concerned 
with the Pollard transactions went to prison, though in the case 
of “The Captain himself,’’ the jury failed to agree.—S. J , 1933, 
p 538 


—a 


The Immortals —A counsel, arguing a case arising out of a 
pensions scheme before Mr. Justice Eve recently, caused a good 
deal of amusement by affirming that in these days of unemploy- 
ment it is for the public benefit that elderly men over sixty in 
receipt of pensions should be taken off the labour market To 
judge by his hearty laugh, his lordship is not for the 
present likely to disappear from the judicial labour market, and 
a great pity it would be if he did, for whoever may be the weaker 
brethren on the Bench. it is certainly not the patriarchs. If the 
same be true across the Atlantic, it is a pity that President Roose- 
velt is anxious to replace some of the “mine old men’’, judges of 
the United States Supreme Court by younger lawyers of more 
modern outlook. It is remarkable how judicial service so often 
seems to preserve the faculties, and there is much to be said for 
the view expressed once by Patteson, J , in summing up a case 
at Derby: “The next witness was Mary Wilson, a very pretty 
young woman which I daresay you remember, but possessing pecu- 
liar notions as to age, for you may recollect when asked to des- 
cribe a man, she said he appeared as if he was getting old, and 
being questioned by myself as to when she thought a man was 
getting old, she actually said ‘at sixty-five’! Why, gentlemen, I’m 
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“sixty-five and i declare to you I am a perfect chicken’—S J., 
1933, p. 539 : 


Puffing or Defamation—tThe line drawn by the Judges be- 
tween the innocent puff and the libellous publication is fine, and 
not always easy to trace. The Magna Charta of the puffers is 
White v. Mellin, (1895 A.C. 154,64 L J Ch. 308), where a re- 
tailer, selling the plaintiff’s goods, actually pasted a puff of rival 
goods on the bottles. It said that they were far more nutritious 
and healthful than anything else in the market—which, of course, 
by implication included the contents of the bottles. The House 
of Lords held that the proprietors of the bottled goods had no 
right of action; but it seems that the action mainly turned on the 
fact that the plaintiffs had not proved any damage to have ensued 
to their business as a result of the puff. And the reporter leaves 
a quaere, as well he might, whether (as we think when damage is 
established), a man can sue for disparagement if all he can show 
is that his rival has said “My goods are better tham any others”. 
On the other side of the line, we have Lyne v. Nichols, (23 T L.R. 
86). One local newspaper said its circulation was “20 to 1 of any 
other newspaper in the district,” and that “where others count 
by the dozen, we count by the hundred”? The Judge held that 
this was no mere puff of the defendant’s journal, but aù untrue 
disparagement, and the objector’s action orily failed for want of 
proof of damage. Somewhere between these two cases the line 
falls. It is quite clear that the proof of damage is essential in 
these cases. Yet even if it is proved, he who suffers it should 
carefully read Lord Watson’s judgment in White v. Mellin before 
he issues a writ.—L J , 1933, p. 82. 








The Passing of the Railway and Canal Commission —Exactly 
sixty years ago an announcement appeared in The London Gasette 
that The Queen had been pleased to appoint Sir Frederick Peel, 
Mr. Henry Tyrwhitt Jones Macnamara, and Mr. William Philip 
Price, to be Railway Commissioners for the purposes of the Regu- 
lation of Railways Act, 1873, which had received the royal assent 
some days earlier. Thus was begun what was the forerunner of 
the Railway and Canal Commission established by the Railway 
and Canal Traffic Act, 1888. It will be noted that originally nore 
of the members of the Commission was drawn from the circle of 
the superior courts, but all three were exceedingly able men, Sir 
Frederick Peel, in particular, inheriting much of his distinguished 
father’s statesmanlike qualities, and proving himself to be the 
most influential member of the body for many years. On the 
reconstitution of the tribunal under the Act of 1888 a judge of 
the High Court became president, the first to undertake the duty 
being Mr. Justice Wills, who held that position for a number of 
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years, being’ succeeded by other judges eqùally eminent- arid quali- 
fied, -with the assistance of their colleagues, for the difficult task 
Of ‘adjudicating between the railway companies and traders’ on 
such questions as rates, station and siding accommodation, undue 
preferences, and the like—all highly technical branches of law and 
railway administration, to the elucidation of which successive 
leaders of the Bar were accustomed to devote their analytical powers. 
It could never be said that the Commission was ever a particularly 
exhilarating court, but after all, law courts have not been devised 
to be spectacular; their function is judicial, and the Commission 
certainly merited this designation It continued to function well, 
but then came the war, and after its termination the grouping of 
the various railway companies called into being a completely new 
set of: conditions, and to deal with these a new tribunal was 
considered essential—the Railway Rates Tribunal,—which was set 
the arduous task of classifying rates, classifying merchandise, the 
settlement of schedules of standard charges, owner’s risk rates, 
and a host of other matters of extreme importance but of equally 
extreme complexity. The discharge of these functions by the 
Railway Rates Tribunal left the Commission with practically none 
of its original jurisdiction, but some fresh duties were devolved 
upon it under the Mines (Working Facilities and Support) Acts 
of 1923 and 1925, but new applications under those statutes would 
appear not to have beer numerous, and indeed the Commission has 
now, after some sixty years of useful work, been found to have 
no longer any very obvious raison d’etre, hence the Bill which has 
been introduced into the House of Lords for its abolition and conse- 
quent transfer to the Railway Rates Tribunals of certain duties 
and to the High Court of its special functions under the Mines 
Acts. The Bill will no doubt in due course become transformed 
into a statute, and thus an important chapter in the history of 
railway administration comes to an end.—S. J., 1933, p. 545. 


Gratuitous Promises.—It has long beem firmly established in 
English law that a mere promise to give a donation to a person or 
institution is not binding, unless indeed it is undertaken under seal. 
This is well illustrated by. the case of In re Hudson, (1885) 
33 W.R. 819 There, A verbally promised to give £20,000 to the 
Jubilee Fund of the Congregational Union, and also filled up and 
signed a blank form of promise, not addressed to anyone, but 
headed “Congregational Union of England and Wales Jubilee 
Fund,” whereby he promised to give £20,000, in five equal annual, 
instalments of £4,000 each, for the liquidation of chapel debts O A 
paid three instalments within three years from the date of his 
promise, and then died, leaving the remaining two instalmentsoun- 
paid‘and unprovided for. On a claim by the Congregational Union 
for the £8,000 on the ground that they had been led by A’s promise 
to incur liabilities which otherwise they would: not have under- 


Q 
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taken,’ Pearson, J., held that’ the claim failed, as there was no 
considertion to support the promise.- That decision has recently 
been followed by the Nova Scotia Supre Court in In re Boutiller's 
Estate, (1933) 6 Maritime Provinces Reports, 229, where the 
deceased had promise a handsome donation to the governing body 
of Dalhousie University, but died before carrying out his promise. 
Again, a strong argument was advanced in support of the validity 
of the promise based on the fact that the University authorities 
had embarked upon expenditure on the faith of the promise being 
fulfilled; again, however, this circumstance was held not to avail 
the claimants and not to atone for the absence off consideration. In 
the elaborate judgment of Chisholm, C. J., various cases were 
cited, some of the United States courts and others of Canadian 
courts, where legal force has been given to gratuitous promises by 
the action taken by the promisee on the faith of the promise—a 
not unnatural recoil from the oft-times inconvenient application of 
the doctrine of consideration—but the Chief Justice came to the con- 
clusiom that in the case before the court it was not within the legal 
power of the University to impose a liability not therefore resting 
on the promisor by any independent action of its own. As is 
generally known, Scots law has not paid such homage to the doc- 
trine of consideration as has the law of England. The different 
attitude it adopts has been amusingly expressed by Mr. Augustine 
Birrell in his essay on “Nationality”, where, after recalling that by 
English law a promise made without a monetary or otherwise valua- 
ble consideration is a thing of nought and can safely be disregarded, 
he goes on to point out that if an Englishman, moved by the death 
of his father, says hastily to a maiden aunt who has made the last 
days of his progenitor easy, “I will give you £50 a year,’’ and 
then repents him of his promise, he is under no legal obligation 
to make it good. If he is a gentleman he will send her a £10 note 
at Christmas and a fat goose at Michaelmas, and the matter drops 
as being but the babble of the sicktoom But in Scotland, Mr. 

Birrell continues, the maiden aunt, provided she can ‘prove the 
promise, can secure her annuity and live merrily in Peebles for the 
rest of a voluptuous life! There is something to be said for the 
sanctity of a promise, and Scots law says it.—S. J.) 1933, p. 545. 





BOOK REVIEWS, 


Moni Trones or Law: Oxford University Press,’ Nicol 
Read. Bombay. Price 8s. 6d. 
- These are lectures delivered at the London School of, Eto- 
nomics and Political Science in 1932. It is difficult to -fint 
anywhere else im such short compass so much as to modern specu-- 
lation about law. They are by very distinguished men, them- 
selves great authorities on the subject. As observed by Professor ; 
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Goodhart in one of these lecturés local conditions have consider- 
able influence on legal speculations. For instànce, the American 
theory as to judges being the source of law (one extreme 
theory being that there is no law beyond individual adjudications) 
is largely conditioned by the fact that in the United States, the 
Supreme Court pronounces on the constitutionality of Statutes 
and the fact that for a long time Judges have been on the work 
of adjusting the common law to the American environment—thus 
ir -fact making law. ‘The failure of the hope of the makers of 
the Code in France that its provisions will be able to serve with- 
out any extraneous aid the legal needs of the natior at all time 
has led to the evolution of the theory that Judges should bridge 
the gulf between the provisions of the. Code ard the: require- 
ments of the changing conditions of society with the aid of legal 
theory, custom and tradition and if occasion required. also by 
investigating about the legislative intention. In England it is 
mot open to Judges to embark upon such investigation. Professor 
Laski would suggest that even in England, Statutes might well 
contain a declaration as to the intention of the legislature in 
enacting the Statute which might authorise the Courts to disregard 
the law if the conditions radically altered. The existence in 
France of the Droit administrative and of institutions like the 
Church rivalling the State itself is favourable to the growth of 
the institutional theory of State, vig., that it is only-one of 
numerous institutions though vastly more powerful than the 
rest, still subject to natural law. Leo Petrazycki’s psychologicat 
theory of State, Duguit’s attack on prevalerit notions of ‘Sove- 
reignty, viewing the State merely as a body of men issuing orders 
to others subject equally with other men and bodies of men to 
an obligation to contribute to the solidarity of society with similar 
consequences on breach of the obligation, finally Kelson’s theory 
of an initial hypothesis and of the State being but a legal order, 
which are about the most distinctive contributions to legal thought 
in recent times reflect the conditions in Russia, France and Ger- 
many which call for radical readjustments. Stammler’s Philo- 
sophy of Law shows a conservative reaction,, though with liberal 
leanings. England and America are still conservative but Dean 
Pound’s warning that more efficient methods for necessary re- 
adjustments of law and the popularity of Professor Laski’s theories 
about State afford indications that even in these countries, the 
new influences are gathering strength. Both lawyers and legis- 
lators in our country are likely to derive very considerable benefit 
from a perusal of these lectures. On the one hand it will make 
them more responsive to new ideas and on the other it will 
make them act with restraint in the carrying out of those ideas. Both 
the factors are essential in the conditions of modern India. 


l 
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- Tuae Law AND `DOÇTRINE oF RES JupDicata, by- Dr. Nand 
Lal, B.A., LL B. (Cantab), LL.D: 1933. Kishan Lal`& Co, 
Law Publishers, 19, Fane Road, Lahore. Price Rs. 8 nett. 


It is with pleasure that we have received Dr. Nand Lal’s 
book on Res Judicata. The learned author's work on other 
branches of law are already familiar to lawyers and have become 
recognised books for reference on the subjects The book under 
review of 239 pages claims to be an exhaustive, explanatory and 
critical commentary and a really comprehensive and unique work 
on the Jaw and doctrine of Res Judicata. It is a matter for regret 
that the late Mr. Hukum Chand’s valuable work on the subject 
has not been brought up to date. It is, however, some satisfaction 
that the learned author has utilised the matter of that well-known 
work and other leading works on the subject and brought within 
the reach of the average practitioner all the learning on the sub- 
ject. He has also dealt with the cognate subjects of lis pendens 
and the bar by previous suits on the same cause of action, the 
Tule of autnefois acquét, etc., in the book under review It is 
needless to say that the learned author has noticed the decisions 
on the various points under appropriate headings. We hope that 
the book will be found useful to the bench and the bar. ` 
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We are glad to acknowledge the receipt of Part I of Bail 
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“RECOGNITION” OF STATES.’ 
POST-WAR CHANGES. 
By K. R. R. Sastry, Advocate, Madras. 


The Post-war period has made such inroads imperceptibly 
into the orthodox concepts of International Law that it (Inter- 
national Law) “is concerned. with nationalities -which -are not 
States as well as with nations which form political units”. 
(Mr. Norman Bentwich in .“ The British Yearbook of Inter- 
national Law,” 1929, p. 138.) 


“Recognition” far from being a meaningless post-facto 
act is internationally- significant for this reason that “a State is 
and becomes an International Person through recognition only 
and exclusively” (Oppenheim’s “International Law,” edited by 
Dr. Mcnair, Vol. [).. Recemt-instances.of de facto recognition 
are the British recognition.of the Esthonian National Council 
in 1918 and Great Britain’s de facto recognition of U. S. S. R. 
(Russia) on March 16, 1921, followed by its de jure recogni- 
tion of the same on February 1, 1924. For, only after 
de jure recognition (though de facto recognition itself has 
definite legal results flowing from itin British Law) a State 
acquires the “capacity to enter into diplomatic relations with 
other States’. The practice of the Sovereign in England is 
“not to receive the representatives of States which have not 
been recognized de jure’. One other well-known English 
practice is that the “British Court is conclusively bound by 
the decision of the Executive in the matter of recognition”. 

- (Oppenheim, 1928 Edition, Vol. I, pp. 142 to 158.) 
5 R 
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Other rights besides diplomatic relationship as the right of 
suing in the Courts of law of the recognizing State, immunity 
from jurisdiction of the Courts of law of the recognizing States 
and “the right to demand and receive possession of property 
situate within the jurisdiction of the recognizing State” accrue 
to the States only on recognition. 

Before 1920, recognition which could be express or im- 
plied was through one or more of the following modes :— 

“(i) Conclusion of a treaty between the recognizing 
State and the recognized State,” 

(ii) sending or receiving a diplomatic agent, 

(iii) an unilateral declaration by the recognizing State, 

(iv) a collective note or declaration by a group of 
recognizing States, 

(v) admission to an International Congress, or 

(vi) “the formal appointment or the issue of an 
Exequatur to a Consul”. (Oppenheim. ) 


ks 


After 1920, when the League of Nations was inaugurated, 
admission of members io the League can be said to be what 
“reccgnition of a Sovereign State” was before 1920. (The 
British Yearbook of International Law, 1928, p. 100.) 

Art. 1 of the Covenant allows “any fully self-governing 
State, Dominion or Colony” not named in the Annexure to 
become a Member if its admission is agreed to “by two-thirds 
of the Assembly”. The provisos in Art. 1 have been elaborated 
by the fifth committee in the form of a questionnaire which 
contain “the essential qualities of gn independent State” — 

1. Was the Government applying for admission recog- 
nized “de jure” or “de facto” and by what States? 

2. Was the applicant a nation with a stable Government 
and settled frontiers? What was its size and population? 

3. Was it fully self-governing? 


4. What had been its conduct with regard to (a) its 
international obligations, and (b) the prescriptions of the 
League as to armaments? 


Besides seventy Sovereign States in Europe, Asia, America 
and Africa, there are other States of subordinate or doubtful 
rank, whereunder come mandatory territories, self-goyerning 


Dominions and semi-sovereign small States. The self-govern- 
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ing Dominions “through their recognition by foreign States of 
their different legal condition” have acquired a new status in 
International Law. This Dominion status which is swt generis 
indicates the presence of the following rights in practice :— 


(1) The right to be “individual States in International Law 
when their formal chief executive’ gives formal notice that he 
acts solely on their individual behalf,” and 


(2) the right to “be self-willing equal members” 
(vide “The American Journal of International Law,” 1927, 
pp. 488-489). 

As Prof. Keith points out, the separate status of the self- 
governing Dominions relates to “the subjects of the League” 
and the Imperial Parliament has refused to allow the Bound- 
ary Dispute between Northern Ireland and the Free State to 
be “made a subject of intervention by the League” as was 
suggested by the Government of the Irish Free State. (Jour- 
nal of Comparative Legislation, Vol. III, 1923, p. 161.) 


What about India? It has a further anomaly in that it is 
not fully self-governing though it has signed the Treaties. of 
Peace and has become an original member of the League of 
Nations. For “no constitutional lawyer could possibly call 
India a separate and self-governing nation within the Common- 
wealth”. The presence of the Indian States whose relation- 
ship with the Crown is a “network of alliances” makes this 
anomalous position of India further complicated. As 
D. B. Somerwell, K.C., puts it, “looked at internationally from 
the outside by foreign powers, these Indian States are British,” 
for “the Crown has in addition to taking over the powers of 
external sovereignty, undertaken to preserve the internal and 
external security of the States.” (British Yearbook of Inter- 
national Law,” 1930, pp. 55-56.) The inclusion of India and 
the extension of the same privileges to her reveal a disposition 
‘not to insist on independence as an absolute condition to 
participation in the organization of the Society of States” 
(J. W. Garner, “Recent Developments in International Law,” 
P- 25). 

The frank truth is that the orthodox conception of sove- 
reignty is no longer the guiding factor in recognising States. 
Some of the “fundamental bases on which International Law 
has heretofore rested” have been altered by the League Cove- 
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nant. Thus within the League are a variety of nations including 
fully Sovereign -States, self-governing -Dominions, and a 
picturesquely anomalous country as India whose de facto 
Tecognition is to ripe into a de jure one. 





SUMMARY OF ENGLISH CASES. 


PARTRIDGE JONES AND Jonn PATON, Lrp. v. JAMES, (1933) 

A. C. 501. 

~. Workmews P E E ee A 
Drosser—Strain from—Too much for workman—Suffering from 
disease of the coronary arteries—Heart failure—If accident Grose 
out of and in the course of employment. 

J, the deceased, was a dipper in the appellants’ employment. 
For some time before his death he had been suffering from disease 
of the coronary arteries, and his state was such that, although he 
might die at any time without any act of physical exertion, any 
such exertion was dangerous and likely to lead to heart failure. 
On the day of death, he was engaged in drossing in the galvaniz- 
ing department. In the course of it, he complained of pain, stopped 
work, and in 10 minutes thereafter died. It was contended that in 
prder to entitle a workman to the benefit of the Act, he must have 
suffered an injury as the result of some definite thing he did in the 
course of his work; and that if, in the normal course of his work, 
owing to the imperfect condition of his organs, he breaks, down and 
dies, then although the work accelerated the death, it is not suff- 
cient unless a specific injury Senne from a specific act is 
pointed to. 

Held, that after Clover, Gee Co. v. Hughes. (1910) A: C. 
242, that contention cannot be accepted. The real question there- 
after is “did he die from the disease alone or from the disease and 
employment taken together,” and as it has been found that the 
strain of drossing contributed to the failure of the heart, the 
accident arose out òf and in the course of the employment. 


—_1. 


HoLDEN v. MINISTER oF NATIONAL Revenus, (1933) A. C. 
526. 

Canili- inomi War Tax Act (R. S. Canada, 1927, e. 97), 
S. 1i, Sub-S. (2)—Trusts under will—Separate trusts—Assessment 
—Accumulation for unasceriained bene ficrartes—Nature of ‘trusts. 

f By his will, a testator domiciled i in Quebec, after giving certain 
pecuniary legacies, gave an annuity to his wife until she should 
marry again and on her remarriage, the annuity was to cease bitt'a 
lump sum was to-be paid to her-as-a legacy. The residue was to 
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be sold and converted and divided into three equal parts, out of 
which the trustees were to utilise so much of it as in their discre- 
tion may be felt advisable towards the support, maintenance and 
education of each of his children until they respectively attained 
the age of 25 years or until the period of distribution, provided 
that any portion of any child’s share not required for his support, 
etc., shall be re-invested and form part of the residue of the estate 
given and bequeathed to such child. H wasa resident in Canada 
and the sole surviving trustee under the will. There were three 
children. The trustee was assessed to tax in respect of so much 
of the income of the residue as was not applied for the support, 
etc., of the children, treating the whole income as a | single integer. 
The children were not resident in Canada. 

Held, that on a construction of the will, the balance of the in- 
come accumulated, is accumulated for the benefit of persons with 
contingent interests. ~The gift of the corpus to which, or to some 
share of which, surplus income becomes an accretion, is a gift to a 
contingent class. Such gift cannot be converted into a vested one, 
because of the directions for application of some part of the income 
in the support, etc., of those who are contingently interested in the 
corpus. 

As the Act fixes the trustee with liability for the tax, the place 
of residence of the testator’s children is irrelevant. 


The surplus i income from the estate is not one indivisible tax- 
able figure. The several surpluses are not to be aggregated and 
added to the general corpus of residue, but each surplus becomes 
an addition to the contingent share of corpus of the child to whom 
such surplus is attributable and is an independent trust. The 
three trusts should be separately assessed and taxed. 


———— 


DOMINION BUILDING CORPORATION, Limitep v. THE KING, 
(1933) A. C. 533. 

Canada—Depariment of Railways and Canals Act,1906—Mer- 
cantile Law Amendment Act, 1927—Contract to sell Crown land— 
Absence of signed contract—Validity of contract—Time, when of 
the essence of the contract. 

The Crown had acquired C property for occupation by the 
Canadian National Railways. The adjoining Property (H pro- 
perty) was for sale and one F conceived the idea of acquiring both 
C and H properties, erecting upon them a new 26 storied building 
and letting some floors of it to the Crown for the Railway Office 
and Customs Office. With that view F purchased H property and 
entered into negotiations with the Crown through the respective 
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Ministers of Railways and Customs for purchase of C property on 
the footing of leasing the first four floors to Railway and five 
other floors to Customs. In July, 1925, four documents came into 
existence (1) a written offer for purchase of C property by F from 
His Majesty the King by Minister of Railways and Canals for 
Canada, (2) a report upon such offer by the Minister to the 
Governor-General in Council, (3) draft of a lease, and (4) an order 
in Council authorising a sale of C in terms of the offer. The order 
in Council was approved by His Excellency the Governor-General 
in due course. The buildings had to be completed. by a certain 
time in 1926 subject to the usual delays beyond F’s control and in 
token of so completing F was to furnish His Majesty, represented 
by the Minister, with a certified copy of the contractor’s bond 
guaranteeing the completion of the building in time. On several 
occasions F applied for extension of time to complete the building 
and got it, but the last request was refused and the contract was 
put an end to by the Crown. A claim for damages was thereupon 
made against the Crown. 


Held (1) that as the language of the offer is: “ This offer 
of purchase, if accepted by order of His Excellency the Governor- 
General in Council, shall constitute a binding contract of purchase 
and sale . . . ”, the offer should be deemed to have been accepted 
when the necessary order in Council has been made, and no noti- 
fication of the acceptance is necessary. 


(2) Section 15 of Department of Railways and Canals Act, 
1906, does not say that every contract in order to be binding must 
be in writing. The section has no application except where the 
contract is embodied in an instrument in writing intended to be 
signed by some one on behalf of the Crown. 


(3) The time fixed for the completion was not expressly made 
of the essence of the contract, and the extensions of time for com- 
pletion given from time to time are not consistent with the parties 
regarding the time as of the essence of the contract, nor can such 
extensions be treated as having the effect of a notice making time 
of the essence of the contract. The effect of each extension was 
merely to substitute the altered date for the original date and äs 
the Crown did not call upon F to complete within a fixed time, so 
as to give rise to a right to treat time as of the essence and the 
contract as at an end if not performed by then, the cancellation of 
the contract was wrong. 


(4) An operative order for specific performance cannot be 
made against the Crown, but there is jurisdiction under the Peti- 
tion of Right Act, 1906 (Canada), S. 8, to consider and determine 
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what is right to be done and to make a declaration as to the right 
of the subject to specific performance if the circumstances justify 
it. 


Awncostura Bitters (Dr. J. G. B. Sizcert & Sons), LiD. v. 
Kerr, (1933) A. C. 550. 


Company—Memorandum of  Association—Reserve Fund 
created thereunder—Reserve for preference shareholders’ benefi— 
Articles of Association—If can control it—Reserve if can be used 
for general purposes. 


The Memorandum of Association of a company provided that 
the holders of preference shares were first to be paid 8% per 
annum on the capital paid up thereon, then 10% of the profits ot 
each year were to be set aside and accumulated as a reserve fund 
until it amounted to 50,000/., then after the ordinary shareholders 
received 8% per annum on their paid-up capital, the preference and 
ordinary were to divide equally and soon. The preference share- 
holders were to have ina winding up priority as to return of 
capital. This right can be modified in accordance with clause (54) 
of the Articles of Association but not otherwise. The memoran- 
dum was silent as to the purposes to which this reserve fund is to 
be applied. Art. 119 (14) empowered the directors “to set aside 
out of the profits of the company such sums (in addition to the 
sums provided by Art.5, sub-sec.(1) of the Memorandum of Asso- 
ciation to be set aside as the reserve fund therein mentioned) as they 


think proper as a reserve fund to meet . . . such other purposes 
as the directors shall in their absolute discretion think conducive 
to the interests of the company . . . `The reserve fund 


to be set aside under Art. 5, sub-sec. (1) of the Memorandum 
‘of Association shall be kept einvested outside the business until 
required for any of the above purposes.” 


Held, that the memorandum and articles are to be read 
together at all events so far as may be necessary to explain any 
ambiguity appearing in the terms of the memorandum, or to 
supplement it upon any matter as to which it is silent. But this 
fund under Art. 5 was created for the benefit and protection of the 
preference shareholders, and that object would be nullified 1f the 
fund could be applied, like any ordinary reserve fund, for the 
benefit of the company generally. There is no lacuna or 
ambiguity incl. (5) to be filled in by the articles and therefore the 
directors cannot use the fund under Cl. 119 for the purposes 
mentioned therein. 
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In re SOCIETE INTERCOMMUNALE BELGE D'’ELECTRHICITE. FEIST 
v. THE Company, (1933) 1 Ch. 684. 


Coinage Act, 1870—Currency and Bank Notes Act, 1928— 
Company—tIssue of bonuds—Principal and interest made payable 
“ in sterling in gold coin of the United Kingdom of or equal to 
the standard of weight and fineness existing on the Ist day of 
September, 1928 ”—Bond providing that it shall be construed 
according to English Law— Nature of obligaiton under the bond 
—If tender of bank notes valid—Dtscharge of debt. 


A foreign company, incorporated under Belgian law, issued 
bearer bonds of 100}. each, for 500,000). The plaintiff held one 
such bond. The bond provided that the company will, on Septem- 
ber 1, 1963, or such earlier day “as the principal moneys hereby 
secured become payable in accordance with the conditions endorsed ` 
thereon, pay to the bearer. . . . . OU presentation of 
this Bond the sum of 1001. in sein in gold coin of the United 
Kingdom of or equal to the standard of weight and fineness exist- 
ing on Ist September, 1928,” (2) that the company will, during 
the continuance of this security, pay . . . . . interest 
thereon at the rate of 54% per annum in SEINE in gold coin of 
the United Kingdom of or equal to the standard of weight and 
fineness existing on the 1st September, 1928, “by equal half-yearly 
payments, . . . .” Condition 18 (1) of the bond 
provided that the “bond shall be construed and the rights of parties 
regulated according to the law of England and as a contract made 
and according to the terms thereof to be performed in England 

: ” In large type appeared the words “Bond 

for Gite Hundred Pounds” and in each top corner ‘100/.”. The 

question arose if the company was entitled to pay the itetest and 

principal ın whatever may be legal tender in England at the time 

-of payment for the nominal amount of the pounds and shillings 
denominated by the bond. : 


Held, (affirming Farwell, J.) that the obligation undertaken by 
the company is to pay certain sums of money expressed in sterling 
in gold coins of the United Kingdom and not to deliver a number 
of goldcoins, regarding them not as currency but as articles of 
traffic or commodities merely. The true character of the obligation 
undertaken is the payment of a debt with interest thereon until it is 
paid off. The priacipal money secured by the bond isa definite 
sum of 100i. sterling, and not an uncertain amount to be ascer- 

-tained on the day of payment by adding to the sum therein specified 
a further amount of sterling in the event of a decrease in the gold 
value of that specified sum. Similarly for 2/, 15s.’ for interest. 
By S. 6 of the Bank of England Act, 1833 and S. 1, cl. (2) of the 
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Currency and Bank Notes Act 1928, bank notes have the legal value 
and character of the amount in sterling for which they are issued. 
The stipulation in the bond that the money shall be paid in gold 
coins of the United Kingdom, etc., does not and cannot prevent 
bank notes from being legal tender of the debt. ‘A contract that 
a debt shall be discharged by payment in gold coins (being one 
form of legal tender) cannot abrogate the enactment by the legis- 
lature that the debt may be discharged by payment in bank ntes 
(being another form of legal tender).’ The Company is therefore 
entitled to discharge its indebtedness by tendering bank notes. 
Bronson v. Rodes, 7 Wallace, 229 distinguished. 


Per Romer L. J. “Any contract that attempts to exclude a 
payment of money by tendering any coins that are made legal 


tender by the Act of 1870 is illegal . . . . . The bond must 
therefore be treated as though the words “ in gold coin of the 
United Kingdom . . . .. . Ist day of September, 1928,” 


were excluded.” 





In re Russian Bank For Foreicn Trane, (1933) 1 Ch. 745. 

Company—Russian Bank—Branch in England—-Parliculars 
filed with Registrar at London—Confiscaiton of Bank in Russia by 
decrees—Effect of on England Branch—Non-communication to 
England Branch—Winding «p—Petition to— Petitioner's debi dis- 
puted—Procedure. 

A bank was established in Russia in 1871 asa Company with 
limited liability. The principal place of business was St. Peters- 
burg, but the Bank was authorised by its statutes to open branches 
elsewhere, and branches were in fact opened amongst other places 
in London and Paris. The branch in London was opened in 1909 
and the requisite particulars under S. 247 of the Companies 
Act 1908 were filed with the Registrar.of Companies giving the 
names and addresses of persons authorised to accept service on the 
Company’s behalf. A petition to wind up the Company (branch) 
in England was filed by the petitioner claiming to be a creditor for 
over 23,000 l., but the Company denied the debt. Maugham, J. held 
on the facts before him and a reading of the Soviet decrees that as 
Tsarist regulations would not be recognised in the Soviet Republic, 
the head bank in Russia cannot any longer be considered as pos- 
sessing a juristic personality according to Russian Law. The branch 
could not therefore continue to function under the old statutes 
under which it was formed. In the absence of any decree even 
purporting to impose an obligation on managers in London, and 
without any provision for remunerating them, managers in London 
cannot be regarded as agents of the Soviet Government. For these 

S 
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15 years, the Soviet Government had had no communication even 
with the branch managers. The Soviet decrees, so far as their 
jurisdiction extends, have taken away all the assets of the bank 
and all the shares in the bank have been annulled or destroyed. 
The result therefore is that a corporation created and established 
under a foreign legal system have been allowed by English Laws to 
carry on business and to incur debts in England. Soviet’s corporate 
powers, if not its corporate existence, have been destroyed in its 
country of origin. Though 15 years have elapsed, no attempt has 
been-made to pay the creditors in England. In such circumstances, 
the Court ought to make an order for winding up to secure the 
payment of all just claims against the corporation, 


The bank being an unregistered company, the Court has juris- 
diction under S. 238, sub-s.1 (d) of the Companies Act 1929 to 
wind it up when the Company has been dissolved. ‘ Is dissolved’ 
in S.338is equivalent to ‘has deen dissolved.’ If the debt was 
primarily recoverable in London then it is not affected by the 
Soviet Legislation, even though it was due to a person who was a 
Russian subject at the date of the nationalisation decrees. The 
locality must be taken to be the place where the debt was in the 
ordinary course recoverable. 

Though ordinarily the court will not order the winding up of a 
Company at the instance of acreditor whose debt is disputed, 
where the petitioners would in the circumstances be without a 
remedy and there are other admitted creditors supporting the 
petition, the Court would be justified in making an order for the 
compulsory winding up of the Company. 

In re Russian and English Bank, (19382) 1 Ch. 663 followed. 

A debt incurred in England by a foreign Corporation permit- 
ted to carry on business here under Bnglish Law cannot be dis- 
charged or extinguished by a foreign statute. 

Sedgwick Collins & Co’s case. (1926) 1 K. B. 1; 1927 A.C. 
95 applied. ; 





In re WortHINGTON. NicHoLs v, Hart, (1933) 1 Ch, 771. 

Admintstration—S olvent estate of testatrix—Legacies— Debts, 
funeral and testamentary expenses—Wheiher payable primarily out 
of lapsed residue, ` 


Where all that the will contained was a gift of legacies and a 
gift of residue, and there is no direction given to the executor as 
to how, as between the persons ultimately found to be interested in 
the estate, the debts, expenses and legacies are to be paid, they 


LXV] THE MADRAS LAW JOURNAL. 145 


have to be paid in the statutory order of administration provided 
by the Administration of Estates Act, 1925. 


In re Tong, (1931) 1 Ch. 202 approved. 





In re Jorcey. Joicey v. ELLIoT, (1933) 1 Ch. 778. 

Will—Construction—'Leaving issue him surviving’ —If takes 
in a child en ventre sa mere. 

Mrs. R. E. by her will directed that a fund should after her 
death be held in trust for all or any of her children or child who 
should survive her and being male attain the age of 21 years or 
being female should attain that age or marry and if more than one 
in equal shares. If such child should die within the said period, 
the trustees should hold it in trust for such person as such child 
should appoint and in default, (i) in the event of such child 
“leaving issue him or her surviving” in trust for such child and so 
on. Mrs. R. E. died in 1912 leaving among other children T.E. The 
said T. E, died married without exercising the power of appoint- 
ment. At the time of his death, there was no child born of the 
marriage, but his widow was then enceinte, and later gave birth to 
a son, 

Held, “Issue surviving a parent A B” is not an inapt expres- 
sion to cover the case of a child in being at the death of A B, and 
coming to birth after A B’s death. It will be strange that a posthu- 
mous child should be visited with the penalty of losing all chance 
of obtaining any benefit, in the event of his father’s intestacy, from 
his father’s interest in the appointed funds. 





In re Patrick AND Lyon, Limite, (1933) 1 Ch. 786. 

Companies Act 1929, Ss. 265, 266 and 275—No trading profit 
—-Issue of debentures to director just over six months prior to 
winding up—Essentials of fraud under S. 275. 


The words ‘defraud’ and ‘fraudulent purpose’ in S. 275, are 
words which connote actual dishonesty involving real moral blame. 
It is not used in the same sense as ‘fraud’ in S. 265. Fraudulent 
preference within the meaning of the Companies Act and Bank- 
ruptcy Act may not involve moral blame at all. 

There is nothing in S. 266 (corresponding to S. 233 of the 
Indian Act) to indicate that the legislature took the view that the 
creation of such a charge when the Company is insolvent is frau- 
dulent, however blameworthy it may be. That appears from the 
fact that the right to attack such a floating charge is limited to cases 
where the Company goes into liquidation within six months (in 
India 3 months) of the creation of it. 
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Onus is upon the person who seeks to make good the charge, 
whether he be the Official Receiver, or the liquidator, or a credi- 
tor, or a contributory. 


Under S. 266 a Company is not solvent unless it can pay its 
debts as they become due. ‘Solvent’ there does not mean ‘commer- 
cially solvent’ in the sense that, upon the balance sheet figures, the 
company’s assets exceed its liabilities. Onus of proving the com- 
pany’s solvency lies upon the debenture holder who is endeavour- 
ing to support his floating charge. . 

“Tt is not high-minded for a person who is forming a Company 
to form it with a very small share capital and to cause the 
Company to purchase his stock in trade by an issue of debenture 
to himself; but that has never yet been held to be fraud and for 
aome reason . . . . . . it has not been prohibited by the 
Companies Act.” 

(N.B.—S. 275 is set out in 63 M.L.J. (Journal) p. 137.) 


NATHAN V. GULKOFF AND Levy, Lrmrrep, (1933) 1 Ch. 809. 

Master and servant—Fur trade—Noailer—Not suficient work 
to enable worker to earn minimum wage—If master nevertheless 
bound to pay minimum waoge—Fur trade orders—Statwtory Order 
of May 9th, 1930 —Para. 838—Extent of Master's liability, 

Para. 38 of the Statutory Order of 9th May, 1930, was as 
follows :—“ Workers employed on Piece Work. In the case of 
workers who are employed on piece-work, for which no general 
minimum piece rates have been fixed by the Trade Board and 
made effective, each piece rate paid must be such as would yield, in 
the circumstances of the case, to an ordinary worker, t.¢.,a worker 
of ordinary skill and experience in the class of work in question, 
an amount not less than the appropriate piece-work basis time rate 
applicable, or where no piece-work basis time rate has been fixed 
by the Trade Board, and made effective, an amount not less than 
the appropriate general minimum time rate.” i 

A worker was employed as a ‘nailer’ by the defendants in 
iheir fur trade from 1922. Till 1927 he was given weekly wages, 
but from 1927 the defendants began to pay him for piece-work. 
The piece-work basis time rate was fixed by para. 38 of the above 
Order at 1s. 8d. per hour. The worker was not given sufficient 
volume of work to enable him to earn the minimum wage which he 
was entitled to under the Order. It was found that the worker had 
capacity to turn out work enough to earn the minimum wage, had 
the employers sufficient work to give him. In an action by the 
workman for an account of the arrears of wages from 1927 to 
1931 on the minimum wage basis and for recovery of the balance 
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due to him after deducting the sums he had actually received as 
for actual work turned out by him. 

Held, that he was entitled 10 an account on the footing that in 
respect of each hour of his employment during that period he was 
to be paid the minimum wage of 1s, 8d. per hour. 





CaMMELL LAIRD AND COMPANY, LIMITED v. MANGANESE 
Bronze AND Brass Company, Limitep (1933) 2 K. B, 141. 


Sale of goods Act, 1893—S. 14—Contract to manufacture pro- 
pellers for two particular shtps—Propellers to be to satisfaction of 
ownmersand ship-builders—Dimensions furnished by purchaser— 
Propellers of the dimensions given—But not filting to the engine— 
No information to manufacturers of the nature of engines—If 
manufacturers liable in damages. 


C. Co. were ship-builders and M. Co. were manufacturers of 
propellers. C. Co. had contracted to build two vessels to U. Co.,— 
with internal combustion engines of the Diesel type. The two engines 
were of different types, different dimensions and different critical 
periods. M. Co. undertook to make propellers for two ships toa 
plan and dimension specified by C. Co. Two propellers were made 
of the plan and dimension but one of the propellers when fitted to 
one of the ships made much noise so that Lloyd’s surveyors refu- 
sed to class the ship. The other propeller was fitted to the other 
ship and accepted. The propeller-makers had no information of 
the purpose for which they were required—namely to work in a | 
particular ship with a particular specification of Diesel engine with 
particular critical periods. The ship-builders made several trials 
of the ship in order to try and locate the cause of the noise if 
possible. But as it was not possible, the propeller-makers were 
asked to make another and then another. The third one was found 
fit for the ship. On account of the delay in the manufacture of a 
proper propeller, the delivery of the ship to the purchasers of the 
ship was delayed. The ship-builders brought an action for dama- 
ges against the propeller manufacturers, being (1) the expenses 
incurred in their several trials and (2) the loss of interest by the 
payment of the purchase price of the ship being delayed by delay 
in delivery of the ship. The propeller-makers counter-claimed for 
the price of the two propellers they made and supplied later on. 
It was found that the materials and the propellers were properly 
made to the specification given by the buyers and was of good 
material and workmanship. 

Held by Scruttonand Lawrence L. JJ. (Greer L.J. dissent- 
ing) that no warranty of fitness could be implied under S. 14 of 
the Sale of Goods Act. The C. Co. did not make known to M. Co, 
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expressly or by implication that the propellers were required to 
work in a particular ship in conjunction with a particular specifica- 
tion of Diesel engine, with particular critical periods. M. Co. was 
not told anything of the engine conditions and the cause of the noise 
was due to the special critical periods of the engines. The mate- 
rials and workmanship were good and to the specification supplied 
by C. Co. to M. Co. There was no implied warranty of fitness for 
the particular purpose within the meaning of S. 14 of the Sale of 
Goods Act, 1893. The statement in Benjamin on Sale, 7th 
edition, pp. 662 and 663 that “where itis part of the contract 
that the goods shall be made according to a certain plan, or accord- 
ing to a certain style, shape, or form, or of specified materials, 
the buyer relies upon his own judgment as to the sufficiency of 
the plan, style, etc., or of the materials for effecting the purpose 
contemplated. The only liability then of the manufacturer is to 
execute the work according to the plan, etc., and in a workmanlike 
manner, and to exercise due care and skill in the selection and 
testing of the materials, in the absence of an express agreement 
on his part to produce goods which will be adapted to the buyer’s 
purpose” accepted. As for the contention that any way under the 
contract, the propeller was “to be to the entire satisfaction of the 
owner’s representative and ourselves” j.e., C. Co. and it was not, 
and so C. Co. was entitled to reject it, held, that since the propeller 
was to be made to the buyer’s specification, was so made, was of 
_ good material and workmanship, it was in accordance with con- 
tract, and the buyer cannot say: “Even so, I reject it, for I am not 
satisfied with it.” 

In any event, the damages cannot include the interest on pay- 
ment of instalments of purchase price after the contract date, as it 
is too remote. M. Co. was entitled to the cost of the extra two 
propellers. . 





LAVELL AND COMPANY, Limiten v. A axd E. O'Leary, (1933) 
2 K. B. 200. 

Landlord and Tenani—Distraint of goods for rent—Bailiff 
leaving goods in premises after distress—Tenant engaging removal 
contractors to remove the goods—Contractors ignorant of distress 
—Tenant removing goods till outside the premises—Contractors 
removing thereafter to their lorry—If Pound-breach—S ale of 
Distress Act, 1689 and Distress for Rent Act, 1737. 

W. G. wag a tenant of premises from L. Co., for the term of 
seven years. W, G. entered into possession and ran a restaurant 
therein. For rent in arrear, L. Co., levied a distress on the furni- 
ture in the restaurant. The bailiff did neither remove the goods 
from the premises, nor leave anyone in possession of them, The 
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tenant’s representative executed an agreement not to remove or 
allow to be removed from the premises any goods, chattels and 
effects so distrained. W. G. sent a messenger to A. E. O'Leary, a 
reputed firm of removal contractors, to arrange for the removal of 
the goods in the premises, as if to remove them for an auction sale. 
There was nothing in the request to arouse suspicion and A.E.O.’L. 
had no knowledge of distress either. A lorry was sent to the pre- 
mises, The tenant’s men removed the goods from the Café and the 
lorrymen removed them after they were brought out, on to the 
lorry. After the lorries had gone some distance towards the 
destination fixed, the tenant’s representative asked them to take 
them elsewhere. It was found that the defendants had acted in 
good faith, that they had no reason to think that there was anything 
wrong in what they were doing, and that it was a perfectly ordi- 
mary occurrence to them. In an action against the removal contrac- 
tors for damages for pound-breach, 

Held by Macnaghten, J., that if the Café had in law become a 
pound, then the fact that the contractors did not enter the Café and 
remove them, or that they did it unwittingly would not avail them. 


The authorities establish that as between the landlord and the 
tenant, the landlord who has distrained and has left the distrained 
goods\og the. premises is not bound as against the tenant to keep 
them s@Bipounded, although the goods are left distributed through- 
out the house for the convenience of the tenant and with his consent 
as before. But as between the landlord and a stranger, the goods 
when so left canaot be said to be “impounded, or otherwise 
secured.” 


Held, by the Court of Appeal, that when once goods have been 
impounded they are in custodia legis and the facts established a 
pound, not merely against the tenants but against everybody else, 
because it is proved the goods were in custodia legis, Anyone who 
removes goods therefrom without the impounder’s consent will be 
guilty of pound-breach, whether they had knowledge of the dis- 
tress or no. Rescous involves the rescue of distrained goods before 
they reach the pound, and pound-breach arises after they have 
been impounded. But on the facts, the pound-breach was com- 
mitted by the tenant’s men who removed the goods from the pound, 
and not by the contractors’ men who took them after the goods 
came out of the pound. If there had been any evidence that the 
defendants’ drivers had been “careful to remain outside the pound” 
which expression can only mean that they knew a pound had been 
created and knowing that fact had kept outside, then they will also 
be guilty of pound-breach. The fallacy lies in confusing an 
innocent pound-breach which does not excuse the breaker, with an 
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innocent taking away of goods after the pound-breach has been 
completed and the goods are out of the pound. 





VANBERGEN v. ST. EDMUNDS Properties, LIMITED, (1933) 
2 K. B. 223. 

Contraci—Judgment debi—Agreement io pay the debt in bank 
to creditors solicitors’ account through another bank—Payment 
into bank accordingly—Paymeni not known to creditor—Issue of 
bankruptcy notice after payment—Action for damages— Contract, 
if broken. 

The plaintiff, a trader, being indebted to the defendants in a 
sum of 208%. for costs under judgments passed against the plaintiff, 
entered into an agreement with the defendants’ solicitors that, if he 
(plaintiff) would pay the amount in cash into a bank at East- 
bourne for the credit of the defendants’ solicitors in London on 
the 8th, then that payment should be accepted as satisfying all ‘sums 
owed to the defendants, and a bankruptcy notice which had al- 
ready been issued in respect of a portion of it, would not be served 
on the plaintiff. The plaintiff so paid the amount and wrote to 
the defendants’ solicitors also but it did not reach them in time. 
The bank also did not advise them of the payment. The solicitors 
thereupon caused the notice to be served on the plainta#f. One 
Mr. N. saw the service of notice and refused to give credit to the 
plaintiff, The plamtiff thereupon brought an action for damages 
for breach of the agreement. 


Held, reversing Macnaghten, J., that action is based on the 
agreement and not for maliciously taking or initiating some pro- 
ceedings, which were unfounded as in Quarts Hill Mine case, 
(1883) 11 Q. B. D. 674. A promise to pay a sum which the debtor 
is already bound by law to pay to thè promisee does not afford any 
consideration to support the contract. There was no advantage 
which the defendants could reap out of that mode of payment from 
Eastbourne. It was not equivalent to payment toa third pérson 
at the expense and for the advantage of the creditor. It was 
merely a concession given to the debtor. There was no ‘ indepen- 
dent benefit, actual or contingent, of a kind which might in law be 
a good and valuable cunsideration’—a sort of benefit which the 
creditor may derive from getting the payment of money. The 
contract was therefore nudum pactum and unenforceable and the 
suit on foot of that contract cannot stand. 


Foakes v. Beer, (1884) 9 A. C. 605, followed. 
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` KARFLEX, Limitep v. Poore, (19333 2K. B. 251.7 >.> > 2 r 
_ Contract—Hire-purchase agreements — Defective title of 
‘owners’ at time of agreement—Subsequent perfection of title— 
Default by hirer in payment of instalmenis—if owner entitled to 
lites price. 
` The’plaintiffs, K. Lid. were “ hire-purchase dealers” in motor 
cars, their business being to purchase cars on behalf of customers 
who were unable or unwilling to pay the whole price in cash and 
then supply the car to the customers on a hire-purchase agree- 
ment, ‘At the request of the defendant P, K. Ltd., bought a car 
from ‘one’ King and gave it to P on hire-purchase agreement. . The 
terms of the agreement, among others, were that on signing the 
agreement, the hirer shall pay 95/. ‘in consideration of the option 
of purchase,’ that the hirer shall pay monthly rent of 13. 18s. 1d. 
for hire of the motor, that if the hirer terminated the hire or the 
owners terminated the hire or re-took the motor for non-perfor- 
mance of conditions of the hire, the hirer should pay such further 
sum as with the total amount previously paid will equal the sum of 
2351, by way “of compensation for depreciation of the said motor, 
that the hirer may at any {ime during the hiring become the pur- 
chaser by paying 309/. 5s. 6d. less the amounts already paid. P 
paid the 95/. deposit but committed default in payment’ of first 
instalment. K. Lid. re-took possession of the car and laid claim 
forthe balance (1401:)-due under the agreement. It was found in 
the course of the ‘suit that King had no title to the car as he 
obtained the car dishonestly from L. W. & Co. On coming to 
know of it, K. Ltd., bought off the rights to the car from L. W. & 
Co. P counterclaimed for the return of the 95/. 


Held, that there was an- -express condition that the- plaintiffs 
were the ‘owners ‘of the motor car at the time the agreement was 
entered into, and i in a position to give the option of purchase which 
may be exercisable at any time after the agreement came into 
existence. As that condition was not fulfilled; the agreement, was 


agrpeinent was, entered into. 
in this case, no complication as.to what myst be deducted from the 
deposit for depreciation of car ‘by use arose.’ l 

»,..1 Per; Goddard, J—The doctrine by whichi in a cases of 
simple bailments, the bailee is estopped from | questioning the 
Bailor’s title does not apply to’ hite-purchase ,'bailments, where the 
bailor who lets‘out the goods isnot an ordinary bailor, nor is the 

T 
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customer, who agrees to-pay thèse instalments with the hopé and 
intention of becoming the full owner, an ordinary bailee. ‘There 
is in these cases a special representation that the bailor is the 
owner of the goods at the time that he delivers them. ` oa . 

The question as to what might be the position if a person who, 
was not in fact the owner, but who honestly believed that he- was 
the owner of property let out on hire-purchase, was faced with a 
counter-claim by a hirer who had enjoyed the use of the property, 
~ + to + «,+ + %, Say for half the time that the hire-purchase 
agreement was contemplated to run, to recover all the money he 
had paid without making any allowance for the use of the chattel 
left open. : 





‘Tue KING v. STEPNEY BoroucH CoUNCIL. Ex PARTE Jom 
Wa ker & Sons, Limrrep, (1933) 2 K. B. 273. 


_ Rating—Valuation list—Industrial hereditaments—Quarter 
Sessions removing hereditaments from special list_Appeal against 
—New quingquennial list—Classing hereditaments as non-industrial 
—A ppeal pending—No objection preferred in time against new 
list—A p peal allowed—Local authority refusing to amend new list 
—Writ of Mandamus, if can issue compelling amendment. 


J. W. & Co., were occupiers of four hereditaments in Stepney; 
The Rating authority of the parish putin these hereditaments as 
non-industrial and an objection thereto by J. W. & Co., was upheld 
by the assessment committee in October 1929, But an appeal 
therefrom by the Revenue Officer to the Quarter Sessions was 
allowed in December 1929 and the premises were deleted from the 
special list and putinto the non-industrial list, thereby making 
them liable to pay rates on the full annual value. An appeal was 
preferred against it by J. W. by way of case stated and it' was 
heard and decided only on April 23, 1931 holding that the heredita- 
ments were industrial. In 1930, it became the duty of the- rating 
authority to prepare a new quinquennial list and that was prepared, 
classifying J, W.’s hereditaments as non-industrial in accordance 
with the Quartér Sessions decision which was then in force, and 
in December 1930 notice of it was given toJ. W. But as the 
appeal against the prior list was then pending, J. W. did not prefer 
any formal objection td the new list. The parish~ Council there: 
fore tefused-to amend the new list as no objection was raised to it 
till 1931, and in 1930 the préceding list treated- this as non- indus- 
trial. J. W. thereupon-moved for a mandamus rule compelling 
the Council to amend the list. SG 

Held, that though under S. 11’ of the Valuation Act, 1869, J.W; 
might have put in an objection to the list, yet as it would. have 
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been useless if they had then made it, and as the decision would 
have been against them, it was not a sufficient, convenient or 
appropriate remedy and the non-preferring of the objection did 
not justify the Council in refusing to amend the list. go 7 
S. 70, sub-s. (4) of the Local Government Act, 1929 provides 
fhat no hereditament shall be treated as an industrial hereditament 
unless it was so treated for the purposes of the pre¢eding valuation 
list. The last list was the one in force in October 1929. But 
when in 1931, the Divisional Court delivered judgment reversing 
the Quarter Sessions decision of October 1929, the valyation list 
in force in October 1929 was thereupon altered nunc pro, tunc, 
Therefore when once an order which is to be taken nunc pro tunc 
has been obtained, then it was the duty of the rating authority to 
follow out the order of the Divisional Court and as that was not 
done, a writ of mandamus must be issued, asking them to amend 
the list, once more, nunc pro iunc. : 
` Rex v. City of London Assessment Committee, (1907) 2 K. B, 
764, distinguished, E ma 





ae dee. ead s 7 Sy 


Currer v, Unitep Darris (Lonpon), Limite, (1933) 2 
K. B 297. i - 
_ Negligence— Horse bolting away—Driver calling out for help 
—Attempt to hold the horse by plaintiff—Owner knowing the 
horse was vicious—Injury io plaintiff — Liability of owner—Volenté 
non fit injuria. 


The plaintiff saw a horse attached to a van belonging to the 
defendants running past his house very quickly without the driver. 
The horse ran into an adjoining field separated from the plaintiff’s 
garden by a hedge. The driver was trying to pacify it but as it 
was yet restive, he shouted ‘help, help’. The plaintiff thereupon 
went over the hedge into the field and tried to hold the horse, but 
it suddenly reared and threw him to the ground causing him 
injuries. The horse had, once or twice previously, bolted to the 
owner’s knowledge... In an action for damages for injuries against 
the owner, the jury found that the plaintiff did not impliedly agree 
to incur the risk freely and voluntarily with full knowledge of the 
nature of the risk he ran, that the defendant was guilty of negli- 
gence in employing the horse, and that.such negligence was the 
cause of the accident. Judgment was therefore given awarding 
damages. woot 3 

! Held by the Court of Appeal that the damage is the result of 
the accident and not of the negligence of the owner in engaging 
the horse... The causa causans was the act of the plaintiff himself 
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in acceding to the request to hold the horse’s head. The man 
must have foreseen the ordinary and natural consequences of 
his act and.the risk thereby run and if without seeing it, he 
does the act, on the principle of Volenti non fit injuria, he does 
it at his peril. 

Per Slesser, L. J—‘Where a man.sees his child in grat peril 
in the street and moved by paternal affection, dashes out and holds 
a runaway horse’s head in order to save his child, and is injured; 
there there is no novus actus interventens. Certainly a man is 
entitled, in order ta save himself to attempt to arrest a runaway 
horse.” 


— 


Lipprarp v, Warnron, (1933) 2 K, B. 319: 

_| | Easemeni—kight of way —Adjoining house—W ay in eris- 
tence at the time of grant by common owner—No express groeie 
Effects >` i 

Two adjoining houses 4 and B had at the back of thém @ 
continuous and continuously paved pathway running between each 
house and the garden belonging toit. The two houses were awned 
by one previously. "If it cannot be used, the occupiér of B had 
no means of getting between his garden and the road or of getting 
coal to his: coalshed, ‘except through his house. The path- has 

been used by previous occupiers of B as a pathway. In 1921 

house A was sold to the defendant, but no iik reservation 
was made of the right of way. 


- Held, B was entitled to a right of way. No doubt, gealy 
speaking, no easement or right in the nature-of an easement, can 
be reserved by- a grantor of land for the benefit of land which he 
retains, exeept by express words. But there are exceptions 
fo this rule and where there is particularly an artificial. formed 
way, and the reservation of a right of way overland conveyed 
to a purchaser for the benefit of land retained by the. grantor may. 
be implied merely from the existence and situation of the road 
itself at the date of the conveyance, when the purpose of it is 
apparent to any one who looks at it, then even though the pur- 
chaser did -not actually see it; a right of easement will be deemed 
to have been impliedly reserved.. The principle is that a man cannot 
take land-of which the character, state, and use at the time.of the 
grant show irresistibly that the intention of the grantor was that it 
should be subject to a right of user by a neighbouring occupier, 
and thén claim to hold it free of that right because it is not 
expressly méntioned. - 


2. Thomas. Onien, (1882) 20 Q. B. D. 225, followed... 


LXV] .THE MADRAS LAW. JOURNAL. : 155 


STREATHAM CINEMA, LIMITED v. JOHN McLAUCHLAN, 
Limirep, (1933) 2 K. B. 331. 


` Landlord and Tenant—Gaming—Bétting—Credit totalisator— 
Legal or illegal—If tenant can refuse to pay reni. 

The plaintiffs let the premises to the defendants for seven 
years at a rent of 1050}. per annum, payable quarterly in advance. 
The premises was, among other things, understood to be used for 
the “carrying on of a social or tote (totalisator) club”. “When 
Shuttleworth v.-Greyhound Association, Ltd., (1933) 1 K. B.-400 
decided that totalisators conducted on a cash basis was illegal, the 
defendants returned the keys to the landlord, as they could not use 
it for tote club. The landlord claimed quarter's rent in advance 
treating the cancellation as wrong. 


. Held, that if the words used in the lease had indicated clearly 
Some use of the premises which everybody know to be necessarily 
illegal, then, the whole lease would have been void, But if the 
purpose is one which may be carried out in a legal manner, or in 
an illegal manner, then it cannot, be said to be void, because the 
lessor is entitled to presume that the business will be carried on ina 
legal manner. Under S. 1 of the Betting Act, 1853 only a tote club 
conducted on cash basis is illegal according to Shuttleworth case. 
But if people choose to carry on a tote club where no money is 
paid’ and no valuable consideration given at the time the bet is 
made, and all that takes place is that a promise is given by the 
person making the bet that if he loses the bet, he will pay at some 
future time, they are not breaking the law. In the absence of 
evidence of notice or knowledge on the part of:the lardlord'that 
in fact the tenant is running a tote club in an illegal manner on a 
cash basis, the tenant cannot plead that the tenancy is void. 





JOTTINGS AND CUTTINGS. 

Invisibility. and Inaudibility of Counsel.—Despite a certain 
laxity in the matter -of professional costume that has crept in 
during recent years—a laxity which would have excited the 
animadversion of old-fashioned judges like Mr. Justice Byles who 
on one occasion remarked to Mr. (afterwards Lord Chief Justice) 
Coleridge, who was appearing before him: “ Mr. Coleridge, I 
never listen with any pleasure to the arguments of counsel whose 
legs are encased in light grey trousers”—it is still de rigueur for 
counsel in Court to be attired in wig, gown and bands, the outward 
and visible sign that he is a member of the Bar. Only the other 
day a member of the Bar was “invisible” when at Quarter Sessions 
in the. North a prisoner desired his services on a dock brief, the 
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-diffculty being, however, overcome very quickly by the momentary 
disappearance of the counsel in question and his almost immediate 
reappearance professionally attired, and, as such, ready and willing 
to render the assistancedesired of him. ‘Without his wig, bands 
and gown a barrister who desires to be heard cannot be “seen” in 
open Court—we exclude for the moment inferior judicatories like 
police-courts—nor can he be “heard”, but even when garbed with 
his professional panoply it may be that owing to some sartorial 
idiosyncrasy he may be “inaudible”, Light waistcoats have before 
now. been held to obscure the vision of the judge, who failed to see 
the cqunsel, desirous of addressing him, Was it, not the -late 
Mr, Justice Keke¢wich who addressed counsel thus: “ Mr. Blank, I 
cannot hear you, your waistcoat is too Joud?” And that learned 

udge is not the last to quarrel with the hue of a waistcoat or coat 
Eir prevented the remarks addressed, to the Court being audible. 
At the ‘Scots Bar the like professional conformity in dress appears 
to obtain although ` bands are ı not there worn, their place being taken 
by i a ‘dress tie, which 2 at one time, and that not so long ago, was 
worn with the bands by ‘English barristers in Court. The necessity 
‘of. the wig. being worn in Court was not so strongly insisted upon 
in ‘Scotland at one time as it was in England, although now, as has 
been said, it is ‘de rigueur in the North. Francis Jeffrey, afterwards 
a judge . of the Court of Session, rarely wore his wig save when 
appearing in the Tiouse of Lords, and it is said that John Park, 
‘who became-a member of the Scots Bar in 1829, was the last 
advocate , of modern days who appearcd at the Bar without a 


wig-—S- J, 1933, k 561. 


Low and Logic. Tha celebrated case, the late Lord Halsbury, 
when faced with the argument that a certain result logically 
followed from given premises, answered that English law is not 
logical. In the connection in which the expression was used the 
statement of the Lord Charcellor excited a good deal of surprise; 
byt-as a general proposition there can be nothing clearer than this, 
that, in many departments of English law, it is difficult, if not 
‘ithpossible, to dis¢over any logical basis. Take as an example the 
effect i in law of things done ón a Sunday. The other day a question 
was ‘raised as’ tothe propriety or legality of an inquest which had 
been held on a Sunday.’ It would seem clear on the old authorities 
that ho’ legal proceedings may competently be initiated, or carried 
out, on a Sunday. According to “ Blackstone”, “ no proceédings 
can be had, or judgment can be given, on the Sunday”. By-a 
statute of Charles ÎI, persons are forbidden to exercise any wordly 
Jabour, “business, or work” of their ordinary calling on Sunday; or’ 
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any part thereof, works of necessity and charity only excépfed—4 
statute which has given rise to innumerable questions regarding the 
true meaning of the expression “their ordinary callings’’,. and 
which, nowadays, may be said to be almost a dead letter. The 
Bills of Exchange Act, 1882, offers another instance of illogicality 
with regard to Sunday, for, while it makes Sunday a non-business 
day for the purposes of the’Act, it also provides by S. 13 that “a 
bill is not invalid by reason only that it is ante-dated or post-dated, 
or that it bears date on a Sunday”. Yet again, while service of 
process on a Sunday has been decided-to be absolutely void, service 
of certain other notices has been held to be good; thus, a notice 
under 6 and 7 Vict., c. 18, S. 4, in connection with the registration 
of voters was held to have been validly served on a Sunday; so too 
has a notice to quit been considered by a county court judge to be 
good when given on a Sunday, English law thus offers a fine field 
for the scoffer to make merry over its attitude to Sunday, but 
somehow we contrive to wrestle along fairly comfortably despite-the 
gaps in the logical structure of our legal system.—S. J. 1933, p. 577. 


E Ae 





\ tess ee Peat 
Judicial Criticism of “the Last Opportunity” —Amid the great 
increase of actions for negligence which has followed om thd 
equally great increase in the volume of motor traffic, the doctrine 
of the “last opportunity” has been the great stand-by of the King’s 
Bench Division. It comes therefore almost as a’ surprise to hear 
any criticism levelled at it by a judge of that division. -Dú Parcà, 
J., in Baker v. Styles (as yet unreported) made sorné very per 
tinent observations on its use as an absolute criterion in ‘thesé 
cases. Ever since British Columbia Electric Railway v. Loach, 
(1916) 1A. C.719 it has been the custom wherever there ‘has 
been a collision between any. two moving objects om lard to 
apply this test, “who. had the last opportunity to avoid the 
collision by. the exercise of reasonable care?” Whoever- hàd'that 
last opportunity and failed-to take it must be regarded’ as -thë 
one to blame.and the person: legally liable for the resultant damage, 
Du Parcq, J., pointed out that baldly stated like this it is not enough, 
indeed he went on to say that much which has been said about the 
last opportunity “is quite wrong’. His lordship put the hypothe: 
ical case of a person riding a motor cycle at great speed along-a 
xoad, quite unable to stop in time if the occasion should arise. 
Suppose that someone decided to cross the ‘road, misjudging- the 
pace of the oncoming vehicle; as his lordship put it, “is the ridér 
of that cycle entitled to say, ‘I have put myself.in a hopeless posit 
‘tion, you must Keep out of my way’?” The answer to the: ques- 
ticn is, of course, that he is. not so entifled.. It is true that the 
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person crossing has the last opportunity to avoid the dccident; he 
need not cross, but it would be abstird to say that -he is responsible 
for the accident. The hypothetical case put by his lordship was 
similar to the facts of the case before him, andhe held that the 
plaintif motor cyclist was not entitled to succeed against a 
motorist who had been injudicious enough to cross the road at 
the moment he was approaching at an excessive speed. It is to be 
hoped that this lead will be followed, for it would be very dangér- 
ous if the tendency to apply the rule of the last opportunity as an 
absolute test were allowed to continue unchecked. Perhaps some 
day the Admiralty rules applied in similar maritime cases will be 
adapted to collisions on land.— S.J.’ 1933, p. 578. 


—_—_— 


Workmen’s Compensation and Community Risk.—Sir Edward 
Parry, in discussing some twenty years ago in this book, The 
Law and the Poor, the subject of Workmen’s Compensation, 
finished with the remark: “There is still enough English common 
sense left among us to muddle through most things, but the Work- 
men’s Compensation Act, as interpreted -in the Court of Appeal, 
has tried us fairly high”. “A bishop has once been a curate”, he 
also observed, “but a Lord Justice of Appeal has never been a 
County Court Judge. ” Whether it remains’ true or not, in this 
country, that it is the tendency of the Court of Appeal to con- 
strue the Act too technically, the case of. Brooker-v. Thomas 
Borthwick and Sons (Australasia), Lid. decided by the Judicial 
Committee at the end of last month (Times, July 29) seems to 
show that it is true of the Court ef Appeal in New. Zealand. 
But fortunately, the final tribunals can apply .a’ remedial’ inter; 
pretation. The case related to injiries to workmen suffered in 
the New, Zealand earthquake of February, 193]. They were 
engaged in their employment at the time, and the injurjes’ were 
admittedly suffered “in the course. of” their employment; but djd 
they arise “out of their employment”? The Gregory Committee 
on Workmen’s Insurance of 1922 failed to find. any.more definite 
substitute for these words, though they have been productive of 
amass of litigation; and the English Consolidation Act of 1925 
sepeats them, _ They are also im the New Zealand Workers’ Com- 
pensation Act, 1922.. It was urged against the claim. to compen 
gation tHat ‘the risk being ‘shared . by ‘all the populatien-—a ‘‘com- 
munity risk’—-the i injury was not due to an accident aribing “out 
of the employment.” But Lord Atkin, imgiving. the judgment of 
the Judicial: Committee, said'that this was apposed to the ‘principle 
in Simpson v. Sinclair, (1917,-A. C: 127; 86 L. J., P. C. 102), and , 
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the Committee restored the finding-of the arbitrator, which had 
been reversed by the Court of Appeal.—L. J. 1933, p. 117. 





Chief Justice Holt—In his admirable address to the Canadian 
Bar Association at Ottawa last week on “Commerceand the Law 
of England’, Mr. Justice Roche, while fully recognising the 
immense debt we owe to Lord Mansfield for the moulding of the 
common law to meet the demands of the mercantile community, 
paid a well-deserved tribute to the juristic genius of Chief Justice 
Holt, who in many commercial questions anticipated the fuller 
work achieved by his successor. In Holt’s day manufactures were 
just beginning to flourish; there was an increased exchange of 
commodities with foreign countries; and the colonies were rising 
into importance. In view of these facts and the need for respon- 
ding to the requirements of the business section of the nation, 
Holt developed the law as to negotiable securities in a states- 
manlike manner which earned for him the gratitude of the mer- 
chants of England. Not to speak of the part he played in the 
famous case of Ashby v. White, in which great constitutional ques- 
tions were involved, it is enough to recall his decision in the well- 
known case of Coggs v. Barnard, where he expounded with 
admirable clarity the law of bailment and its various divisions. 
More than once he might have held the Great Seal, an offer which 
on each occasion he declined, saying that while he felt himself 
competent for the discharge of his then duties, he had never 
practised in a court of equity, or, according to another version, 
because he had had only one cause in Chancery, and as he 
lost that, he could not think himself qualified as an equity 
judge. To his legal knowledge he added a sense of humour, 
albeit of a somewhat dry character, as is illustrated in his 
handling of one of the “ prophets ” who were making some stir 
at the time. One of these fanatics having been committed for 
trial, another waited upon the Chief Justice with information that 
the Lord had appeared to him in a vision and told him to demand 
that the Chief Justice should direct a nolle prosequi in the cage. 
To this Holt replied that he thought it very unlikely such a message 
should come from such a quarter, since it would be known there 
that the Attorney-General, and not the judge, had the responsibi- 
lity of such a direction. This answer he followed up by saying 
that as Chief Justice he could grant a warrant committing his 
visitor to keep the other “prophet” company, a proceeding which 
he then and there adopted.—S. J. 1933, p. 621. ' 





Death of a Witness during Cross-examination.—The death of 
a witness actually in the box and giving testimony, as reported 


U 
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in the Uxbridge Police Court last week, is no doubt an extra-- 
ordinary, but it is not an unprecedented, occurrence. The witness, 
in question was called for the prosecution on a charge of danger- 
ous driving, and collapsed and died during his cross-examination. 
As a remarkable coincidence, the same thing occurred exactly two 
years ago in practically indentical circumstances at Epsom, another 
witness for a prosecution on the same charge dying in court, and 
moreover, while still under cross-examination. Our note on this 
case appeared in our corresponding issue two years ago: “A 
Witness Dies Testifying” (75 Sol. J.592). To find a precedent, 
we then hadto go back a hundred years to an Irish case, R. v. 
Doolin, (1832), Jebb. C. C. 123. There again-a witness for the 
prosecution died, and died under cross-examination, but the charge 
was the graver one of burglary, rendered still more serious in 
those days by the fact that it was then a capital offence. The 
judge admitted his evidence, and the prisoner was covicted and 
sentenced to be hanged. On appeal to a court of twelve judges, 
which appears to have corresponded to an Irish Court of Criminal 
Appeal, the conviction was affirmed by a majority of seven to five. 
It so happened, however, that the testimony of two other witnesses 
would, apart from that of the deceased, have warranted a convic- 
tion, and some of the judges based their decision on that ground. 
On the main point the judges were evenly divided, so it may be 
regarded as an openone. The cases as to the deaths of witnesses 
who may have partially given evidence out of court are collected in 
Vol. 22 of the “Empire Digest”, p. 607. The testimony of aged 
witnesses “de bene esse” is, of course, taken to be used subject to 
the possibility that it cannot be given in open court in the usual way. 
In Bidder v. Bridges, (1884), 26C. D. 1, application was made for 
the testimony of no less than thirty witnesses over seventy in 
this way, but allowed only, in the cases of the score of them who 
were over seventy-five. Hill v. Bulkeley, (1811),.1 Phillimore, 280, 
ig an example of a civil case in which the evidence-in-chief of a 
witness who had died before cross-examination was received. In 
all such cases, of course, the evidence is received for what it is 
worth, and subject to the contingency that cross-examination 
might have discredited it—S. J. 1933, p. 621. 





Humane Slonghter—The annual teport of the Royal Society 
tor ‘the Prevention of Cruelty to Animals has lately come out, and 
contains the usual fine record of the work done by that excellent 
organisation. The Society are justly pleased that a measure for 
enforcing the humane killing of animals for the food of man— 
which they actively supported—has found its -way to the Statute 
Book, and will become operative at the commencement of next 
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year. The Act was fathered by a Scottish Member, and it is well 
known that for some years similar laws have been in force in 
Scotland and Northern Ireland. The allegation that the meat of 
animals killed in this way is not so good as it would be if they had 
been destroyed by the old-fashioned—and often cruel—methods, 
will not bear a moment’s investigation. Do not housekeepers know 
that Scottish beef has ever been at the top of the market; and how 
could it be so if its quality were not of the first rank? The Society, 
in a brief note on the Act, regret that sheep have not been included 
—possibly a concession to the rural owners who might find the 
installation of proper appliances to be expensive. But all local 
‘authorities must within twelve months consider whether they will 
resolve to apply the Act to sheep killed in their areas, and it can 
be applied to them if the Council resolve to have it in force. 
Many local authorities have already by-laws to this effect ; and it is 
to be hoped that those who have not will soon follow the good 
- example which has been given.—L. J. 1983, p. 156. 





Modes of Address——Accustomed as we are to hear all the 
Judges of the Supreme Court addressed as “ my Lord,” we are apt 
to assume that this has been the practice at all times. True, the 
heads of the old courts of common law seem to have been always 
so addressed, as of course the Lord Chancellor was likewise, seeing 
that he was almost invariably a peer, but the puisne Judges were 
late in arriving at the dignity of being styled “my Lord”. It is on 
record somewhere that a distinguished counsel, in the course of 
his argument, was asked a question by the Chief Justice, but before 
he had-time to answer it, was asked a further question by one of 
the puisnes, whereupon, turning to the latter interrogator, counsel 
‘said, “ Sir, I will answer you afler I have answered my Lord”, 
‘At that time “ Sir ” would seem to have been technically the proper 
term to use in addressing one of the ordinary Judges, as it appears 
to be still when addressing a Judge out -of Court, as the late 
‘Mr. Foss was informed by one of them at a meeting at which he 
was present. Again, the practice seems to have obtained till a 
‘comparatively late date for the Master of the Rolls to be addressed 
as “ Your Honour”’, and in the reports-of cases heard by him he 
‘was styled, “ His -Honour’’, ' Fhis latter title, as we all know, is 
that specially appropriate for a county Court Judge, whereas in 
Scotland his judicial equivalent the sheriff, is styled in the same 
way as a Judge of the Court of Session, namely,“ Your Lordship ”. 
‘What to some might be regarded as the highest of all’ titles to 
‘bestow. upon an individual, namely “ Your Worship ”, is, oddly 
enough, given to thoše functionaries who rank lowest in the 
judicial hierarchy, justices of the peace and Police Magistrates, 
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Like so many other phrases habitually employed, this has become 
“soiled with all ignoble use”, and is sometimes degraded into 
“Your Wash-up,” as it was by Mr. Grummer, the zealous officer 
in “Pickwick ”, in addressing Mr. Nupkins, the equally zealous 
magistrate who, according to Mr. Weller, resembled many another 
magistrate in committing himself twice as often as he committed 
other people.—L. T. 1933, p. 211. 





Counsel’s Control of Defence—A paragraph in The Times a 
few days ago stated that M. Pauwels, the Dutch advocate, who 
had been asked to undertake the defence of one of the prisoners in 
the Reichstag fire trial, has decided not to appear, his reason for 
taking this step being that he must decline to accept control from 
the Communist Committee which is acting on bebalf of the accused 
man. This decision is entirely in line with that which members of 
the Bar in this country would adopt, and which many have in the 
past adopted. Where a person instructs counsel to act on his. 
behalf he must be guided by what counsel deems best to secure the 
end of his retainer, namely, the success of the client, and counsel 
is perfectly justified in declining to act if the client himself insists 
on retaining control of the defence. In one of the state trials in 
Edinburgh towards the end of the eighteenth century one of the 
Prisoners complained that he had been unable to obtain the 
assistance of certain counsel to whom application had been made, 
The editor of the “State Trials” communicated with Henry 
Erskine, the Dean of Faculty, then at the height of his fame as a 
brilliant advocate, enquiring whether he was one of the counsel 
who had refused to act on behalf of the prisoner. Erskine replied 
that he was not, and added that he would certainly have undertaken 
the defence if he had been requested to do so, but he added this: 
“I should at the same time have qualified my compliance with 
this condition that the conduct of the defence should be left entirely 
to me, knowing, as I did, that if he spoke himself he would avow 
principles and views which would supply the counsel for the Crown 
with the only thing they wanted to make out their case—the 
criminal intention”. To be controlled in his conduct of the defence 
by the particular accused M. Pauwels might well consider bad 
enough, but to be controlled by a Communist committee would be 
ten times worse. Little wonder then that he declined the 
retainer.—S,. J. 1933, p. 633. 

The Limitation of Appeals——We refer on another page to the 
very interesting address delivered at the Oxford meeting by Sir 
Reginald Poole, the President of the Law Society; but it may be 
useful to call further attention to his proposal for limiting appeals. 
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This is the principal question which remains to be dealt with by 
Lord Hanworth’s Committee, and they will doubtless take account 
of the opinion thus expressed, especially as it represents the 
opinion of Lord Selborne, who was mainly responsible for the 
Judicature Acts, 1873 and 1875. Owing to that opinion being 
overruled by ihe Appellate Jurisdiction Act, 1876, we have had 
over fifty years of important judgments in the House of Lords, 
some of which have clarified the law, as in Derry v. Peek; some of 
which have confused it, as in Allen v. Flood and Quinn v. Leatham. 
They have been interesting to lawyers; but has the system been 
beneficial to litigants generally P—L. J. 1933, p. 179. 





The House of Lords.—Sir Reginald Poole would stop appeals 
at the Court of Appeal, and not improbably that will be done. 
Faced with the question of Scottish appeals, he would let the 
Appellate Court in Scotland scttle their own law, and that is 
clearly right as regards a point of Scottish law. Every Law Lord 
is not like the late Lord Birkenhead. who, starting a case of very 
technical Scots feudal law in complete ignorance, was so well 
coached by Scottish counsel that, to their astonishment, after three 
days’ hearing, he delivered judgment as though he had been brought 
up in the Parliament House. But for whose benefit is it? If 
Scottish Judges do not know their law, is an English Judge likely to 
know it better, however versatile and brilliant he may be. And as 
“ Jesting Pilate” said “ What is Truth?” may not we say “What is 
Law?” In rerum natura, is the law of the House of Lords any better 
than the law of the Court of Appeal? It is a step up in the legal 
hierarchy, but what change comes over the Law Lord to make his 
law better than it was when he was Lord Justice, or perhaps in the 
days, not much more remote, when he was “Mr, Justice”. ‘Do 
they suffer a sea-change into something rich and strange?” And 
yet no lawyer, as such, but would be sorry to see the House of 
Lords as the final tribunal disappear.—L. J. 1933, p. 179. 





Lord Merrwale.—The retirement of Lord Merrivale from the 
position of President of the Probate, Divorce and Admiralty Divi- 
sion removes from the Courts a famous personality which has; 
during the whole professional lives of many of us who are well 
past middle age, exercised a remarkable influence upon the ad- 
ministration of the law. Of many judges and advocates it could 
properly be said that they well upheld the traditions of their pro- 
fession; But Henry Edward Duke has been, throughout the whole 
of his long and distinguished career, the embodiment of the dignity 
of the law to an almost unique degree. Commencing in journalism, 
he sat in the Press Gallery of the House of Commons from 1880, 


164 THER MADRAS LAW - JOURNAL. ~ [vori 


when he was twenty-fivé, to 1885, when he was called to the Bar. 
Both as a junior and as a leader—he took silk in 1899—he acquir- 
ed a great reputation as an advocate; and in the House of Commons 
he was equally successful. Among many public duties which -he 
performed, we can only mention here his occupancy of the Chief 
Secretaryship for Ireland, which he held in the very difficult years 
—for that post—from 1916 to 1918. In 1918 he was appointed a 
Lord Justice of Appeal, and in the next year was appointed to the 
post he has now resigned, being created Lord Merrivale in 
1925. He retires with the affectionate goodwill of every member 
of the profession, and with their hopes that he may enjoy many 
years of well-earned happiness.—L- J. 1933, p. 199. 





The New President.—And Merriman to Merrivale succeeds! 
The appointment of the Solicitor-General to the Office vacated by 
Lord Merrivale occasioned no surprise, and will be cordially wel- 
comed by the profession. Sir Boyd Merriman, who was born in:1880 
and was called to the Bar in 1904, practised as a local at Manchester 
until he took silk in 1919, when, in the ordinary course, he came to 
London anid quickly acquired a substantial practice. He made a 
great professional reputation by “his tactful and able advocacy.in 
the distressing case arising out of the defamatory statements 
about Mr, Gladstone made by Captain Peter Wright some years 
ago. In the litigation between Captain Wright and the late Lord 
Gladstone, Mr. Merriman, as he then was, appeared for Wright 
and he fulfilled a difficult and unsympathetic task to admiration. 
He became Solicitor-General for the first time in 1928, holding that 
office until the Government of the day fell in 1929; and he was 
‘again appointed Solicitor-General in 1932. Sir Boyd Merriman 
has the judicial temperament in a marked degree, and that he will 
be a complete success in his high office is a oregon conclusion.— 
L. J. 1933, p. 199. 

The New Solicttor-General —Mr. D. B. Somervell, who becomes 
Solicitor-General in place of Sir Boyd Merriman, has had what 
might not unfairly be described as a meteoric career at the Bar. 
He was called in 1916, but owing to the War he did not commence 
practice until 1919. Inthe short-space of fourteen years he has 
attained a commanding poèition at the Bar, and, although only, 
elected in 1931, he has made a considerable reputation in the House 
of Commons; and-his selection for appointment as a Law Officer 
of the Crown ata -very early age is completely justified: Both 
Sir Boyd Merriman and Mr. Somervell served in the War, and 
neither can complain that their War Service hampered them in 
thei¢ professional careers, for the formér-has become President of 
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the Probate, Divorce and Admiralty Division at fifty-three, and 
the latter is Solicitor-General at forty-four. Mr. Somervell is very 
popular in the profession, which takes pride in his achievements, 
and heartily wishes him well.—L. J. 1933, p. 199. 





The Grounds of Divorce —We said last week that the annual 
address of the President of the Law Society dealt with legal sub- 
jects interesting to the general public as well as to lawyers profes- 
sionally. The point in Sir Reginald Poole’s address which has 
been chiefly noticed is naturally his suggestion for the extension 
of the grounds of divorce. He would allow divorce on the ground 
of “persistent and aggravated cruelty.” Itis not for us to pro- 
nounce an opinion on matters which are social rather than legal— 
at any rate, where feelings and convictions on one side or the other 
are strongly engaged. But it is interesting to note that the three 
leading lawyers who have taken part in the discussion of the 
grounds of divorce—two have passed away; the third is happily 
with us—have been anxious to carry the reform of the Law of 
Divorce further. We refer, of course, to Lord Gorell, to Lord 
Birkenhead, and to Lord Buckmaster. It was Lord Gorell who, in 
Dodd v. Dodd, (1906, p. 189; 75 L. J. P. 49) aroused the public 
conscience by expressing his opinion that the direct tendency of 
separation orders was to encourage immorality, and this led to the 
Divorce Commission, of which he was the distinguished Chairman, 
Some of the reforms which the majority, including Lord Gorell, 
recommended, have been effected; but, with one exception, not the 
extended grounds of divorce. These extended grounds were the 
subject-matter of Lord Buckmaster’s Matrimonial Causes Bill of 
1920, which passed the House of Lords, and which on the Second 
Reading was strongly supported by Lord Birkenhead in a speach 
reprinted in Points of View. And in an article in the Daily 
Telegraph of the 2nd inst. Lord Buckmaster urges that effect 
should at length be given to the clearly expressed opinion of the 
House of Lords in favour of the Majority Report.—L. J. 1933, 
p. 199. 





Concerning Presidents of Courts——The new President’s posi- 
tion, title and precedence aré now assured ; but it is not long since 
his presidency title was the subject of acute controversy; in which 
it may now be said that those who held that he was not entitled to 
be called President were right, and that the pro-Presidents were 
wrong. Contemporary literature contains a lively discussion on 
the matter when Sir Samuel Evans, an ex-solicitor, was promoted 
from Solicitor-General to the Office when in 1910 Sir John Bigham 
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was madea peer. Here follows a summary of ‘the presidential- 
matter:— =~ - - oo . 

By the Judicature Act of 1873, Sec. 31, five Presidents of 
Divisions were created, namely; the “Lord Chancellor (Chancery 
Division), the Lord Chief Justice of the Queen’s Bench (Queen’s 
Bench Division), the Lord Chief Baron of the Exchequer (Ex- 
chequer Division), and, when the reign of Sir James Hannen 
should end, the senior of the two Judges of the newly-constituted 
Probate, Divorce and Admiralty Division. Whether it was inten- 
ded that the title of President should be used by each of the heads 
of Divisions, instead of their historic designations, does not appear. 
It is suggested as likely that the Legislature did not know its own 
mind, for it re-habilitated the House of Lords by the Judicature 
Act of 1875, having ruthléssly destroyed it by the Judicature Act of 
1873. The fact remains that the only one of the five ever styled 
President was Sir James Hannen.—L. J., 1933, p. 206. 





A Matter of Title and Dignity.—In 1877 Parliament devoted 
itself to further amendment of the already amended Judicature 
Act of 1873; and it declared authoritatively what the style of 
Lords Justices and Judges should be. By Sec. 4 it announced that 
“t the ordinary Judges of the Court of Appeal shall be styled Lord 
Justices of Appeal, and the Judges of the High Court of Justice 
(other than Presidents of Divisions) shall be styled justices of the 
High Court”. Thus it was that all the Judges of first instance 
became “Mr. Justice,” save and except Sir Alexander Cockburn, 
C. J., Lord Coleridge, C. J., Sir Fitzroy Kelly, C. B., and Sir James 
Hannen, President. These high personages continued to use their 
old and distinctive titles. 

It was about three years later that Sir Alexander Cockburn, 
C. J., and Sir Fitzroy Kelly, C. B., died, and “the vandals of the 
Bench wickedly and wantonly, as posterity thinks, put into opera- 
tion the powers contained in S. 32 of the Judicature Act of 1873. 
They reported and recommended that the Chief Justiceship of the 
‘Common Pleas and the Office of Chief Baron of the Exchequer 
should be abolished, and the necessary Order in Council followed 
in due course.” Thus Lord Coleridge, C.J., who succeeded Sir 
Alexander Cockburn, and Sir James Hannen became the only 
President-Judges of first instance, the former keeping the greater 
title—L.J. 1933, p. 206. 
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Tur Ismattt Law or Wis, by Asaf A. A. Fyzee, Ma. 
(Cantab), BA, LL.B., Principal, Government Law College, 
Bombay. Published by the Oxford University Press. Price Rs. 5. 

The learned author who has made a special study of the 
Mubammadan Law in its original sources has done a distinct ser- 
vice to the cause of jurisprudence by bringing out this small book 
where he gives for the first time in a manner available to lawyers, 
the text in Arabic of the part of Da'avimu'l-Islam of Qadi 
an-Nu‘man dealing with the law of Wills. The Da‘d’tmu’l-Islam 
is a principal authority of the 1smaili school of Muhammadan Law. 
The Ismailis are a section of the Shiahs who are principally found 
in India in and about Bombay, the Bohoras who arearich and 
flourishing trading community being governed by this school of 
law. It is a matter for regret that there is no edition of this work 
translated or edited and only references are made to it in Tyabji’s 
Muhammadan Law and another small manual. Under these cir- 
it will be clear that the learned author has by bringing 
out this work placed the student of Islamic Law under a debt of 
gratitude to him. It seems that he has in contemplation the editing 
and translating of the whole of Da‘a’imw’l-Islam which deals with: 
Civil Law; when the author has done, that he will have served the 
cause of Islamic jurisprudence in a manner never to be forgotten. 
The account of the Ismaili law of Wills given in the summary of 
this book will show to the reader how developed the subject was 
even one thousand years ago and how strong the resemblances are 
to the modern law of Wills. We have every hope that this book 
will stimulate other learned persons to bring out similar useful 


works of.an abiding nature. 


cumstances, 





am Khanna, M.A., 


Tar Law oF PARTNERSHIP, by Gobind R 
Published by the 


LL.B., Advocate, High Court, Lahore. 1933. 
University Book Agency, Lahore. Price Rs. 5. 

This is onc of the latest commentaries on the Indian Partner- 
ship Act. We find that the commentaries in this book are very 
full and the treatment exhaustive. No important case has been 
omitted and the cases are collected under appropriate headings 
under the sections. The several appendices give useful informa- 
tion on allied topics ; the most important of the appendices gives 
the procedure in partnership actions. We have every hope that 
the book will be found to bea reliable guide on the subject. 





Tre Law or Hunpis AND NEGOTIABLE INSTRUMENTS, by 
Chiranjiva Lal Agarwal, M.A., LL.B., Advocate, Lahore. Second 
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Edition, 1933. Published by the University Book Agency, Lahore. 
Price Rs. 5. 


The subject is one of growing interest and the fact thata 
second edition of the book has been called for within three years 
of the appearance of the first edition is sufficient proof of the 
popularity of the work. The learned author has devoted special 
attention to Hundis and the special rules applicable to them. 
The summary of the subject at the opening of the book givesa 
connected account of the law of Negotiable Instruments which 
will be easily intelligible to lay readers. To make the book more 
useful to businessmen, long discussions on the principles of law 
have been avoided, though no relevant mformation has been 
omitted. The book will thus. be found useful to the lawyer, 
student and businessman alike. 





CONFESSIONS, ACCOMPLICES, ZIMNIS AND Dyinc DECLARA- 
tions, by Chowdhry Shahnawaz, B.A., LL.B., Pleader, Ambala City. 
First Edition, 1933. Price Rs. 5. 

The learned author has in this book treated the subjects of 
confessions, accomplices, police diaries and dying declarations in 
distinct parts of the work. The relevant cases on the subject 
have been collected and brought under their proper headings. We 
hope that it will be useful to lawyers practising in the Criminal 
Courts who have frequently to deal with questions on these 
subjects. 





List or Acts AND REGULATIONS. 

It is with pleasure that we acknowledge the receipt of the 
List of Acts and Regulations in force in the Presidency of 
Madras. It gives an up-to-date list of all Acts—Indian and Pro- 
yincial—in force in the Presidency of Madras and shows all 
subsequent repeals and amendments to any Act in force, at a 
glance, in the last column of the Table in Part I. The Index in 
Part II is likely to be of considerable assistance to practitioners, 
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NOTES OF INDIAN CASES. 

MapHo Ram-BupH SINGH v. RECEIVER OF Firm RADHA 
KisHEN AND Sons, I.L.R. 14 Lah. 63. 

There is now a definite conflict of opinion on the question 
whether an interim receiver appointed under S. 20 of the Pro- 
vincial Insolvency Act (V of 1920) can apply under S. 52 of 
the Act. The change of language in the section from the 
corresponding section of the previous Act would seem to be in 
favour of the view that he can. The Lahore and the Madras 
Courts had, however, taken the contrary view in earlier decisions. 
See Lyon Lord & Co. v. Virbhandas Rattanchand1 and 
Subramania Atyar v. The Official Receiver, Tanjore’. The 
Madras Court has however dissented fromits previous decision, 
in a later case, Stvaswami Odayar v. Subramania Atyar8. The 
Lahore Court also in its present decision prefers to follow the 
later Madras view, although Sir Mulla in his commentaries on 
Indian Insolvency Law takes the opposite view. It may be 
pointed out that the corresponding provision of the Presidency 
Insolvency Act is applicable only after an adjudication order is 
passed, though the clause in the bill as originally introduced 
was different. 

There is also some difference of opinion whether S. 52 of 
the moffusil Act is applicable to immoveable property seeing 
that an attachment of the same is only by a prohibitory order 
and cannot be by actual seizure as in the case of moveables. 
The balance of judicial opinion seems to be in favour of its 
applicability also, but it is curious that at the same time a recent 
decision of the Madras Court declines to extend the scope of 
S. 52 to cases where there is no attachment at all, as in the 
case of an execution sale under a decree creating a charge over 
immoveables: Ethirajulu Chettiar v. Official Receiver of East 
Tanjore, Negapatam4. 





1. (1923) 76 I.C. 380. 2. (1925) 50 M.L J. 665. 
3. (1931) I.L.R. 55 Mad. 316: 62 M.L J 68. 
4, (1932) 64 ALL J. 119. 
NIC 
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Having regard to the frequency of such proceedings and 
the necessity foran uniform and clear procedure in the admi- 
nistration of insolvency matters, it is desirable that the legisla- 
ture should amend the language of the sections in aclearer 
form, less open to argument. 





SUKHDEV Raj v. Tue Crown, I.L.R. 14 Lah. 182. 

The proper administration of their duties by the officers in 
charge of prisons under the Prisons Act cannot be supervised 
by the Court committing a person to the custody of the jailor. 
No doubt the high prerogative writs can be issued by.the supe- 
rior Courts to enforce obedience of statutory duties but the 
limit and scope of these writs are regulated by well-established 
decisions. The attempt made in this case was-not however of. 
this kind but it was to throw the responsibility of efficient 
supervision of prisons to ensure proper discharge of duties 
by executive officers in charge of the same, on.the High Court. 
under the guise of invoking the superintending and revisional 
powers of the High Court. The Court naturally rejected this 
as an impossible position under the law. The exact division of 
executive and judicial functions in a State and the manner’ of 
exercising “judicial control over Public administration” -are 
questions of constitutional nature which differerit systems. of 
polity and jurisprudence are attempting to solve in different 
Ways suited to national genius. The French: and German 
systems of Administrative tribunals and administrative law 
have got much to be said in their favour in éontrast to the 
English svstem. It is now recognised even in England that the 
“rule of law” as enunciated by Professor Dicey i8 inadequate in 
important particulars and that his criticism of French Adminis- 
trative law is wrong in details. Cases of the ‘nature, which is 
the subject-matter of the decision under review, would .seem to 
illustrate the difficulty of a resort to Court to remedy all alleged 
wrongs by executive officers. It is always a difficult question 
to decide the exact limits within which Courts ought ‘to exet- 
cise control but there can be no doubt that in this particular 
case the proper remedy was to invoke the aid of the süperior 
executive officers only. Whether in a case of persistent denial 
to an under-trial prisoner of facilities to arrange for a fair 
defence, the Courts can remedy the matter either directly or by 
exercising their powers of releasing him on bail, is a different 
matter. 


r 
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KIRANSHASHI DasEg v. THE OFFICIAL ASSIGNEE OF CAL- 
cuTta, I.L.R. 60 Cal. 8. 


This case is of interest by reason of the observations of 
the learned Judges as to the procedure to be ‘followed in cases 
of resistance or obstruction to possession in execution. The 
learned Judges have expressed the view that in the case ofa 
decree-holder or an execution-purchaser seeking to complain of 
an obstruction to his taking delivery of property by a person 
who is not the judgment-debtor but one who has no bona fide 
claim to be in possession of the property, he should in the first 
instance apply under O. 21, R 95 of the Code, and the Court 
should send a bailiff with a warrant directed to no one in parti- 
cular; and on his returning the warrant recording the obstruc- 
tion of the third person, the decree-holder or auction-purchaser 
should once again apply for possession complaining of the ob- 
struction under O. 21, R. 97, in which case alone the Court will 
enquire about the bona fides of the right to possession of the 
stranger, on the result of which a suit will have to be brought 
within one year by the defeated party. The learned Judges 
have observed that if in the first instance the decree-holder or 
auction-purchaser were to complain of obstruction by reason of 
the stranger’s expression of unwillingness to give up posses- 
sion, the complaint is liable to be rejected as the necessary 
formalities preliminary to it have not been gone through. . 

It must, at the outset, be noticed that the decision of the 
question was not necessary for the decision of the case as the 
suit of the Official Assignee was dismissed by the learned 
Judges on the plea of adverse possession raised by the defend- 
ant and an expression of opinion on this point which does not 
go in support of the decision of the case was not really called 
for and may therefore be treated as obster. 

The learned Judges have however gone fully into the matter 
and their observations are therefore entitled to great respect. 
The provisions relating to the investigation of the obstruction 
to possession have been in the Civil Procedure Code since 1859 
and it is significant that there is no decision in support of the 
view of the learned Judges that O. 21, R. 97 can only be 
brought into operation after the process under O. 21, R. 95 has 
been returned by the bailiff being obstructed. There can be no 
doubt that in the large majority of cases, parties would resort 
to it only after an obstruction has been recorded by the bailiff 
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trying to execute the process. It seems, however, to be going 
too far to say that even in known cases of obstruction by third 
persons having no bona fide right to possession the decree-hold- 
er or auction-purchaser should be driven to an infructuous 
proceeding under O. 2i, R. 95, which in its own terms has no 
application to a case of a stranger in possession of the property 
but only of a judgment- debtor or some person on his behalf or 
claiming under him subsequent to the attachment of the pro- 
perty. The learned Judges get over this difficulty by reference 
to Form No. 39 of Appendix E of the Civil Procedure Code 
under the heading O. XXI, R. 95. It can hardly be the intention 
of the legislature that by the forms the scope of the rules 
should.be widened or altered. Having regard to the fact that 
the form itself refers to O. 21, R. 95, it is not clear whether 
the class of persons referred to in the form comprise any class 
larger than the judgment-debtor or any persons holding on his 
behalf or those claiming under him subsequent to the attach- 
ment of the property. Then the learned Judges refer to the 
heading of the rules commencing from O. XXI, R. 97, which 
speaks of “resistance of delivery of possession to decree-holder 
or purchaser’. Apart from the circumstance that “delivery” in 
the heading cannot be restricted to delivery through the process 
of Court and is not inapt to describe delivery of property pri- 
vately and without reference to the process of the Court, it is 
well settled that the general words of a section or rule, such as 
O. 21, R. 97, cannot be restricted by the words of the heading 
of a group of sections as pointed out by Lord Sumner with 
reference to another enactment in Abdul Rahim Mahomed v. 
Municipal Commissioner for City of Bombayl. 

Reference is then made tothe form of notice issued under 
O. 21, R. 97, which is given in Appendix E, Form 40, which 
refers to the obstruction of the execution of a decree and the 
learned Judges infer from the form and not from the rule that 
the application under R. 97 can only be made after execution 
is taken out under R. 95 and resisted. As has been observed 
already, it would happen in most cases that execution would 
have been taken out already and obstructed before the 
application under R. 97 is filed and there is nothing strange 
in the form referring to the usual prior execution process 
being resisted. The forms themselves are only illustrative and 


1. (1918) I-L.R. 42 Bom, 462 at 472, 
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not exhaustive of the conditions under which they are. issued. 
O. 48, R. 3 of the Civil Procedure Code itself enacts that the 
forms given should be used with the necessary variations. 
Indeed,the same learned Judges observe in the case next after 
the one under notice, i.e., Pradyuinnakumar Mallik v. Gopen. 
dra Mallik1 with reference to another form in the Civil Proce- 
dure Code. “The rule makes no specific reference to the form 
and is not limited by the form which is provided merely. for 
use and adaptation according to the circumstances of the case”, 
words which we would respectfully apply in the present instance. 


`- Apart from the fact, that there is no decision in support of 
the view which found favour with the learned Judges, there is 
the understanding that an application under O. 21, R. 97 can be 
resorted to even in cases of obstruction to delivery without 
reference to Court which was given expression to in Sobha 
Ram v. Tursi Ram3. There is also a decision of the Rangoon 
High Court in Maung Po Seik v. U Nandtya8, where it has 
been held that O. 21, R. 97 can be called in aid even where the 
bailiff did not go near the property and was not obstructed, a 
view which is not consistent with the one laid down by the 
learned Judges in the present case. 





SURENDRAKRISHNA Ray V. SHREE SHREE JsHWAR BHUBA- 
NESHWARI THAKURANI, I.L.R. 60 Cal. 54. 


The learned Judges have considered in this case a number 
of interesting questions relating to private religious endow- 
ments. Inthe first place, they have discountenanced the view 
that the consensus of all the members of the family can put an 
end to a private religious endowment and they have, in doing so, 
approved of the observations in Chandi Charan Das v. Dulal 
Chandra Patk4. Once it is recognised, as was pointed out by 
their Lordships of the Privy Council in Pramatha Nath Mullick 
y. Pradyumna Kumar Mullicks, that a family idol is a persona 
according to law and not a chattel and the properties are vested 
in the idol conceived as a person and the members of the 
family are merely shebaits or managers of the property and not 
owners, the only conclusion possible is that by the consensus of 





1. (1932) I L.R. 60 Cal 19 at 23. 2. (1924) LL.R. 46 All. 693 (F.B.). 
3, A.LR. 1925 Rang. 374. 4. (1926) I.L.R. 54 Cal 30 at 37 and 38. 
5. (1925) L.R. 52 I.A. 245: LL.R. 52 Cal. 809 at 816, 824 and 825: 

49 M.L.J. 30 (P.C.). 
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the managers of the property, the ownership of the idol in the 
properties cannot be put an end to. Even on the assump- 
tion that a private religious endowment can be put an 
end to, it must, as the learned Judges observe, be only 
with the consent of the female members of the family 
also, as they are also entitled to participate in the wore 
ship. This right of the female members is also made clear by 
their Lordships of the Privy Council in the above case Prama- 
tha Nath Mullick v. Pradyumna Kumar Mullicki. The conclu- 
sion of the learned Judges proceeds on the view that some of 
the beneficiaries of a trust, #.¢e., the male members, alone 
cannot put an end to the trust. 


In another place in the judgment in the decision under 
notice, the learned Judges disapprove of the theory put forward 
in Rama Reddy v. Rangadasan8, that an idol is a perpetual 
minor and there can therefore be no adverse possession against 
the deity. We venture to submit with respect that the learned 
Judges rightly characterised the doctrine as extravagant. The 
Madras High Court itself has, it may be noticed, disapproved 
of the doctrine in a later case in Periyanan Chetty v. Govinda 
Rao3, and it will be of interest to note that one of the members 
of the bench in Rama Reddy v. Rangadasan% took part in the 
later decision. 

Another point of interest in the case under notice is that 
there can be no adverse possession by the shebait with regard 
to the idol properties even prior to the amendment of S. 10 of 
the Limitation Act. An idol can only act through its secular 
agent to protect its rights to property and unless there is some 
other person who can protect its rights, the learned Judges have 
held that there can be no adverse possession by the shebait 
himself and against the idol. 


a a a aaa a 
1. (1925) L. R 52 L A. 245: LLR 52 Cal. 809 at 827: 49 M.L.J. 30 (P.C). 
2. (1925) LL.R. 49 Mad. 543: 50 M. T.. J. 589. 

3. (1931) 62 M.L.J. 496 at 504, 505. 
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SHUKRULLAH v. ZoHRA Bısı, I1.L.R. 54 All. 916. 


It is well recognised that the Mahomedan Law does not 
know of an institution like the Hindu joint family and as such 
the presumptions and implications of sucha family are wholly 
out of place when considering the rights of the members of a 
Muhammadan family holding property jointly as heirs. Abdul 
Khader v. Chidambaram Cheitiarl. The fact that they are 
living together, spending together, exerting together or are 
having management by a single individual after the manner 
of Hindus may form a factor in the Court making inferences 
of fact but it cannot entitle the Court to apply legal presump- 
tions like those applicable to members of joint family. Abdul 
Rahim v. Abdul Hakim’. For instance, there could be no scope 
for the application of the presumption that all property is joint 
property because there is a substantial nucleus or of the rule 
that property is joint property if acquired with the aid of joint 
property, however small the aid or of the doctrine of merger or 
the rule that the acquirer cannot claim any remuneration for 
his skill or trouble. The Mahomedan Law knows no such 
presumptions and applies no such rules The only way in 
which such a result can, at best only approximately, be reached 
is by the application of the rules of constructive trust, agency 
or partnership if the facts justify such inference. It is impossi- 
ble, in the absence of an express agreement, to import into 
the relations of a Muhammadan family, some of the Hindu 
Law implications. For instance, the presumption of Hindu 
Law as to the joint family nature of the acquisitions is so 
much the resultant of the other rules of Hindu Law that we 
should think it is impossible to import it into a Muhammadan 
family. In the absence of special circumstances, the position 
of Mahomedan co-heirs is that of mere tenants-in-common and 
the right of one co-owner is to ask for his share of the ordinary 
rent or ordinary interest or in other words reasonable profits or 
reasonable compensation if more than the co-owner’s share of 
the property has been utilised: Watson & Co. v. Ramchund 
Dutt8, Lachimeswar Singh v. Manowar Hosseins, Shaikh 





1. (1908) I.L.R. 32 Mad 276. 
2. (1930) I.L.R. 54 Mad. 543: 61 M.LJ. 139. 
3. (1890) L. R. 17 I. A. 110: LL.R. 18 Cal. 10 (P.C). 
4 (1891) L. R 19 LA. 48: LL.R. 19 Cal. 253 (P.C.). 
NIC 
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Fagqir Bakhshvidfurk Dharl,.Raghubans-Narain Singh v.Khub 
Lal Singhs and in the absence of special circumstances of trust 
it would:seem tobe impossible to make his acquisitions joint 
acquisitions. - The acquisitions can be joint only if they are so 
intended or if the position of the co-owner is by reason of 
special circumstances that of a trustee or agent or a partner. 
That a co-owner’s position is not fiduciary has been established 
in Kennedy v. De Trafford’, Abdul Khader v. Chidambaram 
Chettiar4 and Abdul Samad Khan Khiladar v. Bibijant. The 
special circumstances in which his purchases accrue for the 
benefit of the other co-owners are illustrated in Deo Nandan 
Prasad v. Janki Singh® and Midnapore Zamindary Co., Lid. v. 
Naresh Narayan Royt. To make a co-owner liable under 
S. 90 of the Trusts Act it is not sufficient to show that he is a 
co-owner; it must be shown further that he availed himself of 
his position as such and gained an advantage in derogation of 
the rights of others or that he represented others in the transac- 
tion. Representation may be express or may be inferred. But 
utilising the common property and making income out of it, 
when it does not constitute an. ouster cannot be acting in 
derogation of the other co-owner’s rights and the only right of 
the other co-owner would seem to be to call for an account of 
his share of the normal income. <- Watson & Co. v. Ramchund 
Duti8, Lachmeswar Singh v. Manowar Hossein®. This right 
to account is a personal claim and not one im rem and purchase 
of property by a co-owner with the income of joint property 
cannot be treated as a joint acquisition. It might be different 
if the purchase is out of the corpus. While, therefore, we 
agree with the criticism on the observations of Sadasiva Aiyar, 
J., in Hussain Saib v. Hassan Satb10 and on the judgment in 
Vellai Mira Ravuttan v. Mira Moidin Ravutian1, the learned 
Judges in this case would seem to go too far in applying S. 90 
of the Trusts Act so as to make the acquisitions joint. 











1, (1931) L.R. 58 I.A. 75: LL.R. 6 Luck. 197: 61 M.L.J. 261 (P.C). 
2. (1931) L.R. 58 LA. 299: LL.R. 11 Pat. 22:61 M.L.J. 186 (P.C.). 
3. (1897) A. C. 180. 4. (1908) I. L. R. 32 Mad. 276. 
7 5. (1925) 49 M.L.J. 675. 
6. (1916) L.R. 44 LA. 30: LL.R. 44 Cal. 573: 32 M.LJ. 206 (P. C). 
7. (1924) L.R. 51 I. A. 293: I. L. R. 51 Cal 631: 47 M.L.J. 23 (P.C). 
8. (1890) L. R. 17 I. A. 110: I. L. R. 18 C 10 (P.C). 
9. (1891) L. R. 19 I. A48: I. L. R. 19C. 253 (P.C.) 
10. (1915) 31-I.C. 927. 11. (1865) 2 M.H.C.R. 414. 
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HANSRAJ Gupta v. OFFICIAL LiQUIDATOR OF DenRA DUN 
Mussorig Evectraic Tramway Co., L.R. 60 I.A. 13:-I.L.R. 54 
All, 1067: 64 M.L.J. 403 (P.C.).- 


"` This case is an offshoot of the case reported at p. 829. The 
` appellants were held liable as contributories for the calls made 
upon them on liquidation as they had allowed their names to be 
on the register as sharcholders though the ‘contract for the 
purchase and connected agreements were held to be illegal as 
they contravened S. 105 of the Companies Act. The present 
case deals with the claim for the return of certain amounts 
paid under the agreement to the appellants by the respondent 
Company. The Allahabad High Court had held that though 
ordinarily claim to recover payments made under an illegal 
contract would arise on the date of payment under Art. 62 of 
the Limitation Act, that being taken as the date under S. 65 of 
the Contract Act, the contract is discovered to be void, in this 
particular case as the Company was not aware of the payment 
and as such Art. 95 or 120 would apply. The Privy Council did 
not accept that position and held that Art. 62 would have applied 
and barred the claimif a suit had been broughton the date 
of the liquidation order or on the date of the application under 
S. 186. There was a claim also for certain advance payments. 
As regards these there was a question as to whether they were 
advance or were anticipatory payments. Their Lordships held 
these to be the latter and that the cause of action would arise 
. under Art. 51 on the date when the- shipment for the price of 
which this money was to go, was to be made. In this view 
the suit would not have been barred if a suit had been brought 
on the date of liquidation but would have been at the date of 
the application. The question was whether in those circum- 
stances, the appellant could be ordered to make the payments. 
Theit Lordships hold that an application under S. 186 was not 
a suit within the meaning of the Limitation Act. In _ the 
absence of a contrary context, their Lordships hold that a suit 
must commence with a plaint. Their Lordships also hold that 
Art. 181 would not apply and that even if it applied, the date 
on which the right to apply accrued would be the date of the 
winding-up order. Nevertheless their Lordships rejected the 
claim on the ground that sums the payment of which could not 
be enforced at the date of the application under S.186 bya 
suit by reason of the bar under the Limitation Act could not 
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be held to be “sums due to the Company” within the meaning 
of that section. Their Lordships distinguish the claim in 
respect of calls on the ground that in that case, a statutory 
liability is created, whereas under S. 186 no new liability is 
created but only a new mode of enforcing the pre-existing 
liability is provided. Their Lordships stress on the circum- 
stance that ordering the claim is in the discretion of the Court 
which means that the Court might, if it so chose, leave the 
liquidators to their ordinary remedy of suit to which provi- 
sions of the Limitation Act would apply. They also refer to 
the history of the legislation in England where a similar view 
is taken as to the applicability of Limitation Statutes to such 
claims. A similar line of reasoning has been adopted, it will 
be noted, with reference to arbitration proceedings in Ramduit 
Ramktssen Das v. E. D. Sassoon & Co.1 and also to proceedings 
under the Insolvency Act where claims of the estate against 
third parties are tried by the Insolvency Court in its discretion 
under S. 7 of the Presidency Towns Insolvency Act or S. 4 of 
the Provincial Insolvency Act. 





1. (1929) L.R. 56 LA. 128: LLR. 56 Cal. 1048 : 56 M.L.J. 614 (P.C). 
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ANAND SINGH v. COLLECTOR oF Brynor, LL.R. 54 All. 
1007. 

We notice in this case a veering in the Allahabad High 
Court to the view of the other Courts, viz., that forbearance to 
sue the principal debtor within the limitation period does not 
discharge the surety. The case itself was one in which the 
suit was filed against the surety before the expiry of the limi- 
tation period and the principal debtor had before then become 
aninsolvent. But the reasoning is all against the view that 
failure to sue should discharge the surety. 

A curious position arose in thiscase. The surety transfer- 
red his property to his son together with all existing liabilities 
and accordingly the son paid off the debt and the question was 
whether the son could recover. Their Lordships hold that the 
right of indemnity not having been transferred to the son, he 
could not sue to recover and the father alone could. But how 
was the father damnified? 





Buarosa SHUKUL v. Mansasi Kurr, I.L.R. 54 All. 1014. 
In this case a woman holding her husband’s property for 
widow’s estate acquired another undivided share by enforcing 
the right of pre-emption paying therefor out of the accumulated 
income of her husband’s estate and some seven years thereafter 
made a gift of the entire estate including the share inherited from 
the husband. The question was whether she was competent to 
so deal with the acquired property and their Lordships hold 
that it had become an accretion to the husband’s estate and the 
grounds for so holding were (+) the share was acquired to 
round off the property of the husband professedly in accord- 
ance with his wishes, (it) it was acquired by enforcing the 
right of pre-emption, and (tif) she had treated both acquired and 
inherited property alike. If she once chooses to treat the acqui- 
sition as accretion it is not open to her afterwards to treat it 
as still at her disposal. Three kinds of questions arise in 
“ connection with this topic: (+) whether on the factsin any 
particular case, the acquisition can be considered as having been 
treated as a part of the husband’s estate or, in other words, as 
an accretion to the estate, (##) what is the presumption in the 
absence of proof either way, and (ti) the line of devolution 
for such property. 
On the first point, in the following cases, property has 
been held not to be an accretion: Saodamini Dasi v. The 


NIC 


12 THE MADRAS LAW JOURNAL (N.I.C.). [voL. 


Administrator-General of Bengali (a decree obtained for the 
income of properties forcibly kept out of possession), Rajah 
Parthasarathy Appa Rao v. Rajah Venkatadri Appa Rao? 
affirmed in Venkatadri Appa Rao v. Parthasarathi Appa Raos 
(income in Court deposit of the estate of the son in litigation), 
Ayiswaryanandaji Saheb v. Sivaji Raja Sahebt (purchases 
out of income distributed amongst widows not in possession of 
the estate by the receiver in possession), Piramanayakarm Pillai 
v. Krishnaswami Pillait, Keshav v. Maruti, Wahid Ali v. Tori 
Ram? (investment in purchase), Akkanna v. Venkayyas 
(investment on mortgage), Sita Ram v. Dulam Kunwar? 
(where a decree was obtained for an amount paid tò 
save the husband’s property from the consequences of a 
co-sharer’s default in payment- of arrears of revenue), 
Nirmala Sundari Dassi v. Deva Narayan Das Choudurilo 
(acquisition benami was held to point to an intention to 
the contrary). In Rajah Parthasarathy Appa Rao v. Rajak 
Venkatadri Appa Rao® it was held that disposition of the 
accurnulations along with the other properties belonging to the 
son did not show an intention that it should form part of the 
estate. In Isri Dutt Koer v. Hansbutti Koerain' such a disposi- 
tion was held to show an intention that it was tobeapartof the 
estate but thal was on the ground that the intention was really 
not to dispose of the property but to change the succession. In 
the following cases, the acquisition was treated asan accretion, 
Nabakishore Mandal v. Upendrakishore Mandali8 (where dif- 
culties had arisen in connection with the tenants and the tenants’ 
rights were bought in part by the release of arrears of rent and 
in part by payment of cash), Gangadayal Misir v. Srimats 
Chhakina Bhanul8 (purchase of tenants’ rights in execution of a 
rent decree), Chela Ram v. Ishar Dasi (where the property was 
acquired by enforcing the right of pre-emption payment being 


a aaaaaaaaaaaaaaaaaaaamaaaaaaamasaasasasaaeaeaaeaasaslasaMlMl 





1, (1892) L.R. 20 LA. 12: LL.R. 20 Cal. 433 (P.C.), 
2, (1922) LLR. 46 Mad. 190: 43 M.L.J. 486 (F.B.). 
3, (1925) L.R 52 LA. 214: LL.R. 48 Mad. 312: 48 M.L.J. 627 (P. C). 
4, (1925) LL.R. 49 Mad. 116: 49 M.L.J. 568. 
5. 1929 M.W.N. 355. 6. (1921) LL.R. 46 Bom. 37. 
7. (1913) LL.R. 35 Al. 551. 
8. (1902) LL.R. 25 Mad, 351: 12 M.L.J. 5. 
9. (1918) LLR 41 All 350. 10. (1927) LL.R. 53 Cal. 269, 
11. (1883) L.R. 10 LA. 150: LL.R. 10 Cal. 324 (P.C). 
12, (1921) 42 M.L.J. 253 (B.C). 13, ALR. 1927 Cal. 806, 
14, (1915) 32 I.C, 831. 
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out of the savings from income). In Rajah Venkata Narasimha 
Appa Rao Bahadur v. Rajah Surenani Venkata Purushothama 
Jagannadha Gopala Row! building on property belonging to the 
estate was held to show such an intention. (Compare how- 
ever Periakaruppan Chetty v. Arunachalam Chetty where a 
father built on family site with his own money but intention to 
make it family property was not inferred). In Narayanan 
Chetiy v. Suppiah Chetty3 moncy invested on an understand- 
ing that the same with interest except Rs. 50 a month which 
should be paid as maintenance to the widow should go to the adop- 
ted son was held to be accretion though no adoption took place. 
Some cases stress the absence of any property in the possession 
of the widow to which the new acquisition could form an 
atcretion. See Lalttessur Singh v. Bhabessur Singhs. Pirama- 
nayakam Pillai v. Krishnaswami Pillais is against attaching im- 
portance to that circumstance. The fact that the property was 
acquired by enforcing pre-emption right has been held to be 
insufficient to make the property an accretion if the money with 
which it was acquired was her own: Sri Ram Jankiji Birajman 
Mandir v. Jagdamba Prasads. 

On the second question the Madras view is that in the 
absence of proof that she manifested an intention that it should 
form part of her husband's estate, it will be at her disposal: 
Akkanna v. Venkayyat, Subramanian Chetti v. Arunachalam 
Chetii8, Rami Reddy v. Gangireddi9, Ramakrishna Prabhu v. 
Rakmavathi Batl0, Aytswaryanandaji Saheb v. Sivaji Rajah 
Sahebll and Rajah Parthasarathy Appa Rao v. Rajah Venka- 
tadrt Appa Raols, This view seems to have the approval of the 
Privy Council in Venkatadri Appa Rao v. Parthasarathi Appa 
Raois, The High Court of Bombay seems to take the same 
view in Keshav v. Marutil4. These Courts also held that the 
property will in these circumstances be her stridhan. On the 








1. (1908) LL.R. 31 Mad. 321: 18 M L.J. 409. 
2. (1926) LL.R. 50 Mad. 582: 52 M.L.J. 571. 
3. (1920) I.L.R. 43 Mad, 629: 38 M L.J. 437. 
4. (1909) 13 C.W.N, 690. 5. 1929 M.W.N. 355. 
6. (1920) LL.R. 43 A.374 (F.B.). 
7. (1902) LL.R. 25 Mad. 351: 12 M.LJ. 5. 
8. (1904) LL.R. 28 Mad. 1. 9, 1925 M.W.N. 335 at 339, 
10. (1919) 11 L.W. 112. 11. (1925) LL.R. 49 Mad. 116: 49 M.L.J. 568, 
12, (1922) LL.R. 46 Mad. 190: 43 M.L.J. 486 (F.B.). 
13. (1925) L.R. 52 LA. 214: LL.R. 48 Mad. 312: 48 M.LJ. 627 (P. C). 
14. (1921) LL.R. 46 Bom. 37, 
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other hand according to Sarat Chandra Mitra v. Charustla 
Dasil, Wahid Ali Khan v. Tori Ram’, Tortan Bai v. Ballabhjt 
Ojha3 and the obiter in Isri Dutt Koer v. Hansbutti Koerains, 
if she does not dispose of it, it goes to the heirs of the husband. 
According to some Calcutta cases there is a presumption unless 
rebutted that accumulations are accretions: Kula Chandra Chak- 
ravarti v. Bama Sundari Dassees, Mahomed Farid v. Mahomed 
Abdul Gafuré following the dictum in Sheolochun Singh v. 
Saheb Singht. See also the dictum in Nabakishore Mandal v. 
Upendrakishore Mandals. If she shows a clear intention to 
treat it as separate property, then apparently these Courts 
would treat them as stridhan. See Sarat Chandra Mitra v. 
Charusila Dastl, Ranika Kunwar v. Jamna Kunwar® and Sheo- 
nandan Prosad v. Damodar Prosad10, Some cases make a dis- 
tinction between accumulations and temporary savings liable to 
be appropriated to her use later on: Bhagabati Koer v. Shodra 
Koeri1, Kula Chandra Chakravarti v. Bama Sundari Dassees 
and Mahomed Farid v. Mahomed Abdul Gafuré. Inthe former 
case, her power of disposal is limited; in the latter her power 
remains; butif she does not dispose of it, it goes with the estate. 
According to Mr. Justice Page, she cannot dispose of it by will 
as she has not made her election during her lifetime. This is 
to find a new category of property which a woman can dispose 
of at will and yet is not her stridhana. 








1. (1928) IL.R. 55 Cal. 918. 2. (1913) LL R. 35 All. 551. 
3. (1918) 48 I.C. 956. 
4. (1883) LR. 10 I.A. 150; I.L.R 10 Cal. 324 (P.C.). 


5. (1914) I.L.R. 41 Cal 870. 6. (1911) 15 CLJ. 12. 
7. (1887) LL.R. 14 C. 387 at 393. 
8. (1921) 42 M.L.J. 253 (P.C). 9, (1917) 42 I.C. 846. 


10. AIR. 1924 Pat. 711 (1). 11. (1911) 13 I.C 691, 
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LACHMAN SINGH v. SURENDRA BAaHnabur SINGH, I.L.R. 54 
All, 1051 (F-.B.). 

The judgment of the Full Bench in this case brings out the 
difficulties in the way of accepting the Full Bench judgment 
of the Madras High Court in Veerappa Chettiar v. Subramania 
Atyar1, which held that the signature of the Registrar and the 
identifying witnesses can be taken as making up for want of 
requisite attestation. One difficulty suggested is that the signa- 
ture of these is alio intustw. How it is met in Veerappa Chet- 
tiar v. Subramania Atyar! is that the animus of the registering 
officer in signing satisfies the requirements of S. 3 of the Trans- 
fer of Property Act, f.e., the witness “has received from the 
executant a personal acknowledgment of his signature or mark 
and has signed the instrument in the presence of the executant”. 
But as the learned Judges point out in this case, the Registrar 
need not sign before the end of the day (S. 59), and the identi- 
fying witnesses need not themselves have had acknowledgment 
of execution and even if they had they do not sign as 
having the acknowledgment or animo atiestandi but only 
for the purpose of identifying. The first may not go against 
the admission of the signature in all cases. The second seems 
to be more formidable. The examination of the witnesses 
is only for the purpose of identification. They only sign 
as to identity and identification and acknowledgment of signa- 
ture may take place at different times. If in any instance it 
is shown or it appears from the endorsements that the signa- 
tures were made in the presence of the executant and that the 
identifying witnesses not only identify but having reference to 
the terms of the endorsement can be shown as being present at 
the acknowledgment, there is no reason why the signature 
should not be regarded as attesting signatures. Ramanathan 
‘Chetti v. Delhi Batcha Tevar3, The other argument is that the 
Registration Act contemplates the presentation of a valid 
document but to this it may be replied that validity is none of 
the Registrar’s concern; he cannot reject a mortgage because 
it is not attested. Nor is there much in the other argument 
that the document retroacts to the date of execution. The 
period to which it will retroact is the date of execution and not 
the date of attestation. If that date should be regarded the 
date of complete attestation, it will operate from only then. 


1, (1928) LL.R. 52 Mad. 123: 55 M.L.J. 794 (F.B:). 
2. (1930) 60 M.L.J. 302. 
NIC 
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That date in all casts will be before registration. While the 
arguments advanced in this case have an air of artificiality as 
stated in Veerappa Chetisar v. Subramania Aiyarl, overlooking 
these artificialities is in a way getting rid of the safeguards 
provided by the Transfer of Property Act and the Registration 
Act. The insistence of the Privy Council on due presentation 
for registration also has an air of artificiality but is justified 
on grounds of public policy underlying the Registration Act. 

The next question referred to the Full Bench was as to 
the incidence of the burden of proof in respect of attestation. 
The opinion of the Full Bench is that if only execution is 
denied, all that need be done is to prove execution by calling 
one attesting witness. If the attestation as required by S. 59 
is denied, then it ought to be proved by the plaintiff that the 
document was duly attested. 


SHIVAPPA RuDRAPPA v. RupRAVA CHANBASAPPA, I.L.R. 
57 Bom. 1. 

The material facts of this case were as follows. There 
were two brothers who formed a joint family. The elder bro- 
ther died leaving two widows. Then the younger brother died 
leaving a widow and he left an oral will by which he bequeathed 
a moiety of the properties to his elder brother’s senior widow. 
Afterwards, all the widows divided the properties, the elder 
brother’s widows getting a moiety which they divided between 
themselves and the younger brother’s widow getting the other 
moiety. After the partition, the elder brother’s senior widow 
adopted the third defendant in the case. The younger brother’s 
widow then adopted the plaintiff who brought the present suit 
to recover possession of the properties against the widows of 
the elder brother and the adopted son. The learned Judges held 
that there was gift of an absolute estate by the younger, 
brother by his will of a moiety of the properties to his elder 
brother’ s widow and on the ground, therefore, that the plaintiff 
had no title to that moiety, his suit for possession was dismiss- 
ed. If the decision had left matters there, without more, there 
should have been. no doubt as to its correctness. But the 
learned Judges dealt with the validity of the adoption by the 
sehior widow and expressed their opinion that it was invalid on 
a review of the prior decisions. 

Whatever might have been the result of those prior deci-. 
sions, after the pronouncements of the Privy Council in Ama- 





1. (1928) LL.R.52 Mad. 123:55 M.L.J. 794 (F.B.). 
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rendra Man Singh v. Sanatan Singh! and Bhimabatv. Gurunath- 
gouda Khandappagouda’ it would seem that many of the 
propositions laid down by the learned Judges on the question of 
the adoption would require reconsideration and that the 
adoption by the senior widow would be valid, though her 
adopted son might not divest the properties bequeathed to the 
senior widow as they would be her siridhanam. 

The learned Judges held that the brothers did not become- 
divided and that as the properties descended from the younger 
brother who became their sole owner to his widow, the elder 
brother’s widow could not afterwards adopt to her husband as 
her power to adopt was then at an end, relying on Chandra v. 
Gojarabais. The view that has now found acceptance with 
their Lordships of the Privy Council in Amarendra Man 
Singhv. Sanatan Singhi after an exhaustive examination of the 
cases is that a widow’s authority to adopt to her sonless husband 
comes to an end only in cases where there was an interposition 
of a son’s widow or a grandson of her husband who might 
have subsequently died. In all other cases, their Lordships held 
that the right to adopt would continue. Judged by this test, 
the elder brother not having left a son’s widow or a grandson, 
his widow would be entitled to adopt to her husband, according 
to the law in Bombay, even without any authorisation by her 
husband or his sapindas. The reason given by their Lordships 
ef the Privy Council as to why the power is extinguished in 
those two cases is of some interest. It is said that in those two 
cases, the duty of providing for the continuance of the line for 
spiritual purposes which was upon the father and was laid by 
him conditionally on the mother, was assumed by the son and 
passed on by him to a grandson or to the son’s widow. If 
thus, the reason is that the power to continue the line is placed 
on the grandson or son’s widow and thereby the power of the 
original owner’s widow is lost, it would seem doubtful that if 
the son’s widow had no power to adopt as in Bengal where her 
husband had not given her the authority to adopt or in Madras 
where there is no authority from her husband or his sapindas, 
the reason of the rule extinguishing the power to adopt being 
absent, the rule itself would have any operation. Their Lord- 
ships expressly leave this point open at page 257 of the report. 





1. (1933) L. R. 60 I. A. 242: 65 M. L. J. 203 (P.G). 
2. (1932) L. R. 60 L A. 25: 64 M. L. J. 34 (P.C.). 
3. (1890) I. L. R. 14 Bom. 463, 
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We would add that if the grandson died an infant and 
without attaining the age of discretion, the question of the 
grandmother’s right to adopt would also be open. for similar 
reasons, as the infant could not adopt a son and continue the 
line. The point thus left open by their Lordships would how- 
ever seem to be concluded by their earlier decision in Pudma 
Coomari Debi v. The Court of Wardsi, where it was found 
that the daughter-in-law had no authority to adopt as the 
authority set up by her was found to be a forgery, but still the 
mother’s power to adopt was held to be extinguished. One 
may venture to think that after all thereason of the rule given 
by their Lordships is not correct and that their Lordships do 
not really want to take the matter beyond where their previous 
decisions have taken them. 

It has also to be noticed that their tonii ‘explained 
away the well-known passage in Madona Mohana Deo v. 
Pyrushoiama Deo3 and hold that neither the attainment of 
majority of the awrasa son nor his attaining ceremonial com- 
petence would put an end to his mother’s power of adopting 
to his father. 

It remains only to notice that the difference recognised by 
the learned Judges in this case between the power of a widow in 
a joint family to adopt in the Mahratta country and that of a 
widow in whom her husband’s estate is vested as his heir, has 
also been discountenanced by the Privy Council in Bhimabat v« 
Gurunathgouda Khandappagouda’. In this decision, their 
Lordships of the Privy Council have overruled the decision of 
the Full Bench of the Bombay High Court in Ishwar Dadu v. 
Gajabai4, where the learned Judges refused to give effect to the 
observations of the Privy Council in the earlier decision in 
Yadao v. Namdeo’. The law therefore in the Mahratta coun- 
try now is that a widow in an undivided family can adopt to 
her deceased husband even without her husband’s specific 
authority or the consent of his sapindas, provided her husband 
has not prohibited an adoption by her, although the properties 
may have survived to her husband’s coparceners and be vested 
in them. 





1. (1881) L R. -8I-A 229:L L R’8 Cal 302 (P.C). 
2, (1918) L. R. 45 I. A. 156: I. L. R. 41 Mad. 855: 35 M. L. J: 138 (P.C). 
3. (1932) L, R. 60 I, A. 25: 64 M. L. J. 34 (P.C). cos 
_« 4 (1925) I. L. R. 50 Bom 468 (F.B.). 
5. (1921) L. R. 48 I. A. 513 : I. L. R. 49 Cal. 1: 42 M.L.J. 219 (B.C). 


LXV] THE MADRAS LAW JOURNAL (N.LC.). 19 


CHOUTHMAL BHAGIRATH V. JOKHIRAM SURAJMAL, I. L:-R. 
12 Pat. 163. í o’ 
Notwithstanding the working of the insolvency laws for 
over several decades and the re-enactment of the statute in 
1920, it can hardly be said that the legislature has made as 
detailed a provision as it should for the proper administration 
of insolvency laws. The provisions of Act V of 1920 are 
meagre in various particulars and the Courts have been put to 
great difficulty in filling up the gaps. The annulment of an 
adjudication for failure to apply for a discharge within the time 
fixed and the procedure consequent on it, are instances in point. 
It has been only after a good deal of conflict of decisions that 
the High Courts have come to a satisfactory decision by Full 
Bench judgments as to the exact scope of Ss. 27 and 43 of the 
Act. See on this point Palani Goundan v. The Oficial Receiver 
of Coimbatore1, Madho Prasad v. Madho Prasad? and Gopal 
Ram v. Magni Rams. Again oftentimes, far from being a 
penalty to the insolvent to have an adjudication annulled, it is 
the bona fide creditors who may have to suffer by such an order 
and sometimes alienees of property from the insolvent against 
whom proceedings under Ss. 53 and 54 of the Act are pending 
stand to gain by the annulment and they persuade the insolvent 
to commit default under S. 43. As to how far in such cases 
the Court can avail itself of its powers under S. 37, see Jethajt 
Peraji Firm v. Krishnayya4, Somasundaram Chettiar v. Peria- 
karuppan Chettiar, Jaing Bir Singh v. R. K. Banerjee’ and 
Tadikonda Bhadramma v. Tadtkonda Parvateesam Ayyavarul, 
Even when the adjudication is properly annulled the Act does 
not give proper guidance to the Courts as to the further progress 
of the half-finished administration of the insolvent’s estate. The 
Courts have to resort to the powers given under S. 37 of the 
Act to vest the property of the debtor in a third person or in the 
debtor himself subject to such conditions as the Court may by 
order in writing declare. It is not an uncommon thing to find 
that the attention of the Court is not drawn at all to the 
necessity of acting under this section when it passes an order, 


1. (1929) I. L. R. 53 Mad. 288: 58 M. L. J. 369 (F. B.). 
2. A.L R. 1933 All. 230. 3. (1927) L L. R. 7 Pat. 375 (F.B.). 
4. (1929) I. L. R. 52 Mad 648; 57 M, L. J. 116. . 
; 5. (1929) 58 M. L. J. 658. 
6. (1933) LL. R. 11 Rang. 287: A. I. R. 1933 Rang. 223 (F. B.). 
7. (1932) 63 M L. J. 414. 
NEC: 
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more or less automatically, annulling an adjudication under 
S.43. The hardship of such an order on the creditors is 
realised only later on. The decision under review holds that in 
such circumstances the Courts have the power to pass an 
appropriate order under S. 37 supplementary to the order 
under S. 43 even if some time had elapsed after the annul- 
ment order and there is nothing’ in the section which requires 
action under S. 37 immediately or concurrently with the 
order under S. 43. It may be doubted if the legislature intended 
to permit Courts to act under S. 37 even a considerable time 
after the passing of an order under S. 43. Although the section 
does not impose any time limit, it would seem that the vesting 
under S. 37 should be made either simultaneously with the 
order under S. 43 or at any rate, so shortly thereafter as to 
make it really a continuation of the same proceedings. See.for 
an analogous position Aiyakannu Pillai v. Emperori. The use 
of the words ‘is annulled’ instead of ‘has been annulled’ is 
significant. Even in the decision under notice, it is observed 
that an order which is passed later on cannot affect the righis 
of third parties which might have come into existence in the 
interval. As S. 37 stands, if no order is passed under it the pro- 
perty of the debtor will revert to him unconditionally. It is to 
preclude this that in proper cases the Court is empowered to 
act under S. 37. It may also be pointed out that the Allahabad 
High Court has held in Panna Lal v. Oficial Receiver® that 
the object of the section is not to provide for distribution of 
the assets as in-an insolvency but merely to provide for the 
safeguarding of the property so as to be available for the 
creditors to take their remedy under the ordinary civil law. The 
Madras High Court has held that there is a great distinction 
between an unconditional vesting in the insolvent and a vesting 
in a third person and in the latter case, the administration in 
insolvency will continue for the benefit of the creditors. 
Somasundaram Chethar v. Periakaruppan Chettiar’. See also 
M. F. Nasareth, Res. These difficulties show the need for a 


clearer legislative enactment on the various points referred to 
above. 





1. (1908) I.L. R. 32 Mad. 49: 19 M. L. J. 42 (Œ. B.). 
2. -(1930) L L. R. 53 AIL 313. 3. (1929) 58 M. L J. 658. 
4, A.I. R. 1931 Sind 31. 
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JNANENDRA Prasan Bosz v. GopaAL Prasan SEN, I. L. R. 
12 Pat. 172. 


The Patna Court has in this decision followed a previous 
ruling of the Court by a Division Bench, one of the members 
of which is also a member of the present Bench. The point 
decided is as to the proper construction of S. 2 of sub-S. 3 of 
Act XII of 1926. The Contempt of Court Act, while confer- 
ring on the High Courts power to punish contempts of inferior 
Courts, provides that the High Court shall not take cognizance 
of a contempt committed in respect of a Subordinate Court 
“where such contempt is an offence punishable under the Penal 
Code”. The decision under review holds that only in cases of 
offences which are punishable under the Penal Code as con- 
tempts of Court (t.e., cases coming under S. 288 thereof) is the 
High Court precluded from acting under the Act. Where, 
however, the actsdone amount to a contempt of an inferior 
Court as also to an ordinary offence under the Penal Code, such 
as, for instance, obstruction to a public servant, etc. (Ss. 175 to 
179) and is punishable as such under the Code itself, the High 
Court is nevertheless entitled to proceed under the Contempts 
of Courts Act. This view introduces a qualification which is 
not expressly found in the language of the sub-section. It may, 
however, be justified by emphasising the words “where such 
contempt is an offence’. It may be different if the section 
merely read as “where such act or omission is an offence 
punishable under the Indian Penal Code”. 





Rajya KIRTYANAND SINGH v. Raya PRITHI CHAND LAL 
CHAUDHURY, L.R. 60 I.A. 43:I.L.R. 12 Pat. 195: 64 M.L.J. 
599 (P. C.). 

In the view taken by their Lordships as regards the mean- 
ing of the words ‘subsequent order’ in S. 48, Civil Procedure 
Code, it became unnecessary for them to pronounce upon two 
questions of law, decided by the lower Court, vig., whether S. 15 
of the Indian Limitation Act will apply so as to extend the 
period of twelve years provided for by S. 48, Civil Procedure 
Code, and whether the suréty is also a joint judgment-debtor 
within the meaning of the explanation to Art. 182 of the Limita- 
tion Act. There isa certain amount of conflict of decisions on the 
points in the Indian Courts though the preponderance of view is 
in favour of a negative answer. Their Lordships might have 
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usefully decided both the questions so as to settle the conflict 
but did not however do so. T 

As regards S. 43, Civil Procedure Code, itself the judg- 
ment holds that the subsequent order referred to therein must 
be an order in that suit itself and apparently one made after 
notice to the judgment-debtor. An order in a different suit 
directing the receiver appointed therein to make the payment of 
a prior decree against one of the parties in instalments is not 
one made in the prior suit nor one directing the judgment- 
debtor to pay. Such an order is not a “subsequent order” 
within S. 48, Civil Procedure Code. Where as frequently 
happens, parties compromise subsequent disputes and as part of 
it also modify the terms of a prior decree between them and 
provide for payment in instalments it would be necessary to 
get the portion of the compromise agreement relating to such 
variation made anorder of Court in the original suit. Other- 
wise the mere agreement or even a decree in the later suit 
recording the terms of the compromise will for this purpose 
be insufficient. If a subsequent decree between the parties 
operates to supersede the terms of a previous decree, then it 
may be a different thing. Otherwise care must be taken to see 
that the subsequent order is passed in the original suit itself. 

The observations in the judgment that at the time of the 
order which was argued to be a stay order within the meaning 
of S> 15 of the Limitation Act there was no application for 
execution pending at all cannot be taken as a pronouncement 
that there can be no stay or injunction order unless such a 
petition was actually pending. S.15 contains no such restric- 
tion and O. 41, R. 5, Civil Procedure Code, permits a stay 
order even before execution is actually taken out. 
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SHANKAR Lax v. HasHéI Bream, ILL:R: 54-All,; 1023. 

The effect of acknowledgment by a transferee -who wa 
compelled subsequently to deliver the property: to another who 
claimed the right of pre-emption came up for- consideration ig 
this cage and their Lordships held ‘that ‘it cannot bind the .pre- 
emptor. The position is analogous. to the case..of a person 
who purchases with notice of a prior contract of-sale. The 
title of the pre-emptor like the title got by ènforcingrą 
claim for specific performance in such a case is a.-para- 
mount title and he is in no-sense a representative Of-the 
purchaser whose purchase is superseded. The. cates, that 
read the words “person through whom he derives ` title -or 
liability” in S. 19 of the Limitation Act literally and hold 
that the mortgagee is liable on an acknowledginent by the 
mortgagor -might be authorities for holding i in the case of a 
contract for sale that the transferee is bound by acknow- 
ledgments of his vendor (compare Muthu.Chettiar x. Muthu- 
swams Atyangar1). but that reasoning would not apply to the 
intermediate vendee in supersession of whose title the’ prior 


vendee comes. : as 
G R O y 





BisHUNATH PrasaD SINGH v. CHANDIKA - PRASAD 
Kumagy, L.R. 601. A. 56:1. L.-R. 55 All. 61: 64 M. L. J 302 
(P. C.). 

The point in this case was as to whether the donesi in athe 
case, the daughter-in-law of the donor (a Hindu), took -a ‘life- 
estate or an absolute estate. He. expressly: said ihat she was 
to be the “malik mustaqil” or absolute. owner. of . the -property 
and that “neither the donor nor his representatives-have-nor 
„Shall have anything to do with the property” ; nevertheless - the 
argument was that she took only a life-estate because the. gift 
was professedly for maintenance. Their Lordships of the 
Privy Council still fight shy of saying that there are no two 
different rules of construction, one applying to women, ‘and 
another to men which is the fact, but would examine - jn. “each 
‘case the words used, and determine whether the comprehensiye 
intendment of the word ‘malik’ has been qualified by the other 
_words used, or whether the wider construction is. assisted or 
enforced by the other clauses and so forth. 





1, (t932) LL.R. 55 Mad. 758; 63 M.L.J. 111, 
N. I, Ç. i i 
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-Katawar Divi'v. Daarm Praxas, L. R..601. A. 90: 
LER. 55 All. 78;-64 M:L.J..427 (P.C.)a 1.. ; 
od Heére-a Hindu. widow,. who had been given authority to 
adöpt with this réstriction, vis., that she should not adopt ‘the 
son, of any relations of her family or that-of her co-widow or 
that of his. mother, adopted the daughter’s-son of her brother 
and after making the adoption brought a suit for a declaration 
that the adoption was invalid. The Allahabad ‘High Court 
held on the construction of the power tliat it ‘did not forbid the 
adoption of the boy, be not being the-son of any relation of the 
widow, his co-widow or of his own mother. The word used 
for relation was Khandani Rislitadaran. 

«On any construction there-was some absardity involved; 
z.g., on the construction adopted by the Privy Council, one had 
to say that ‘the testator’s brother is not a blood relation of his 
miother. But that is not a point of any general interest. 

‘Their Lordships negatived the other conclusion of the 
High Court on the question of estoppel on the ground that there 
was no representation on a question of fact’ by the widow such 
as would justify a finding of estoppel. 

_ The representation on which the High Court held there was 
‘estoppel, was contained in a letter the widow wrote prior to 
‘adoption to’ this ‘effect, vis., “I have fully shown the papers to 
the pleaders and made thorough enquiries through them. The 
*pleaders have advised me that I can gladly adopt my nephew’s 
“gon’”’-and was ‘also implied from another letter of hers asking 
“ht the boy may be given in ‘adoption. As the validity of the 
“adoption turned on the'construction of the will, known to both 
“parties and construction isnot a matter of fact but of law, the 
‘Privy Council was apparently of opinion that -there was no 
‘tepresentation on a question of fact in this case. 

In Rant Dharam Kunwar v. Balwant Singh! the represen- 
'tátion was that the widow-had authority, the question turning 
én’ the words employed by the husband of which she had 
kridwledge ‘and the other side had no knowledge. This case 
was more like Gopee Lall v. Mussamat Sree Chandraolee 
‘Buhoj ees, where the fact that was represented was true but the 
parties oti the assumption‘of the truth of that fact came to. the 
nee ee a ee ene) 
~ h (1912)-L, R39 LA. 142: LL.R 34 All 398: 23 M.L.J. 200 (P, C). 

@ (1872) L. R. I. A. Supp. VoL 131,- 
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conclusion that the adoption was valid which was’ wrong-and-it 
was held’that there was no basis for an estoppel. ` 

In Dhanraj Joharmal v. Soni Bail the application of the 
doctrine of estoppel itself to cases of adoption seems to be 
doubted and the cases where finding of estoppel was upheld; 
are taken to be cases in which from long course of conduct of 
the adopter due compliance with the conditions necessary is 
inferred and application of the rule of estoppel so-as to create 
the status of adoption is deprecated. ‘ 





ANANTAPADMANABHASWAMI Y. OFFICIAL RECEIVER OF 
SECUNDERABAD,. L. R. 60 I. A. 167: I.L.R. 56 Mad. 405: 64 M. 
L.J. 562 (P. C.). 

A person was declared an TERE in the Scand cvabal 
Court’ but at the time of adjudication a certain decree debt 
due to the debtor had been attached in Madras. The question 
was as to whether the attachment took precedence over the 
adjudication their Lordships hold that the vesting was subject 
to the attachment. In this case, the Secunderabad Court was a 
foreign Court like the numerous British Treaty Courts in China 
or Egypt: see Secretary of State for Foreign Affairs v. Charles- 
worth,Pilling & Co. and the adjudication was similarly a foreign 
adjudication. It has been laid down by the House of Lords in 
Galbraith v. Grimshaw’ that while International comity requires 
that a foreign adjudication should be recognised it does not 
require that the relation back also should be recognised. The 
further question was as to whether the effect of an adjudication 
is similar in character to a voluntary alienation which will be 
subject to the attachment. Their Lordships would seem to 
regard it in that light. Their Lordships reason out the matter 
thus: a British Indian adjudication order is not affected by 
S. 64 of the Civil Procedure Code as it is not a private transfer. 
Such an order operates vi statuti; but the foreign adjudication 
order does not operate in India vi statuti but only under the 
rule of International Law. In that case, according to Gal 
bratth’s case8, the test is whether the bankrupt could have assign- 
ed to the trustee at the date when the trustee’s title accrued, the 
debt or assets. If he could have assigned, the trustee may have 








1, (1925) L.R. 52 LA, 231; LL.R. 52 Cal 482: 49 M.L.J. 173 (P.C). 
2. (1901) A. C. 373 3. (1910) A. C 508, 
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it—not otherwise. Here the debtor could ‘not assign it having 
regard to S. 64 and therefore the trustee also cannot have it. 
So far the point decided, but their Lordships also proceed to 
raise a doubt as to the correctness of the cases that hold ‘that 
attachment does not create acharge or lien. Attachment creates 
according to their Lordshipsa valuable right and the fact that 
other creditors can come in fora share does not detract from its 
being a valuable right. Their Lordships refer to Suraj Bunsi 
Koer v. Sheo Proshad Singhi as authority for the position 
that attachment creates a charge and seem to hold that the subse- 
quent cases do not affect the authority of Suraj Bunst Koer v. 
Sheo Proshad Singhi. Though this decision may not, as their 
Lordships themselves point out, have any bearing on insolvency 
law, it may have other repercussions. Too much has been 
made in Indian Courts of the dictum of the Privy Council that 
“attachment prevents alienation, it does not confer title’ Moti 
Lal v. Karrab-ul-din8. That attachment confers a valuable 
right, vig., to have the. property kept in custodia legis and 
made available for the payment of the debt and any intentional 
interference with such a right affords a cause of action has 
been laid down in Sankaralinga Reddi v. Kandaswami Tevan8 
and it has also been consistently held to prevent survivorship 
in spite of the changes in the provisions of the Civil Procedure 
Code relating to attachment since the decision in. Suraj Bunst 
Koer’s case, 





1. (1879) L. R. 6 I. A. 88: I.L. R 5 Cal. 148 (P. C). 
2. (1897) L. R. 24 I.A. 170: I. i 
3. (1907). I. L. R. 30 Mad. 
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Sanu Har Prasan v. Fazat Auman, L.R. 60 I.A. 116: 
LL.R. 55 All. 83: 64 M.L.J. 514 (P.C.). 


In this case a rather curious question on the application of 
S. 8 of the Transfer of Property Act arose. A lady who was 
the mother of the deceased owner of the property settled 
certain property as wakf reciting that her son had sold it to 
her, requiring her to spend the price on charity and that she 
thought that the best way of carrying out his intention was to 
settle it as wakf. It was subsequently found in a litigation by 
the other heirs that the sale was in effect a death-bed gift and 
was therefore invalid and that the heirs were entitled to share 
it, the mother as one of such heirs being entitled to a third. 
The question then arose as to whether the wakf was good to 
the extent of the mother’s share. 

Their Lordships hold differing from the majority of the 
Allahabad High Court Full Bench that the wakf did not 
operate on her one-third share. Irom the recitals, their 
Lordships found an intention repugnant to its so operating. 





KUMARAVELU CHETTIAR v. RAMASWAMI AIYAR, L. R. 60 
I.A. 278: I.L.R. 56 M. 657: 65 M.L.J. 87 (P.C.). 

-In this case, their Lordships overrule the judgment bi the 
Full Bench of the Madras High Court in Sonachalam Pillai v 
Kumaravelu Chettiari, which held that the judgment in a suit 
conducted bona fide in vindication of a right claimed in common 
to the plaintiffs suing eo nomine and others, which properly would 
come under O. 1, R. 8 would operate as res judicata, though the 
conditions prescribed by that section are not complied with. 
It was the case of some members of a community prohibited 
entry into a temple trying to vindicate their right of entry by 
suing for declaration as to such right and for damages. The 
particular members of the community who sued had no authority 
to represent the other members, apart from the authority said to 
be impliedly conferred by Explanation VI to S. 11 of the Civil 
Procedure Code. Their Lordships hold that in such cases, save 
in exceptional circumstances, viz , when it is clearly shown that 
non-compliance with the conditions has not prejudiced the 
person complaining and also that the omission was inadvertent, 
the judgment would not bind persons other, than the parties. The 
High Coyrt thought that provided the suit was in fact a 





“1. (1927) LL.R. 51’Mad. 128: 54 M.L.J. 8 (F. B.). 
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representative suit, and was prosecuted bona fide, the adjudi- 
cation bound all members of the community. Thcir Lordships 
hold that compliance with the conditions under O. 1, R. 8 is 
a first requisite and bona fide litigation is a further requisite. 
The way in which opinion has been oscillating in this matter 
is noteworthy. At one time, the Courts denied the authority of 
the managers of ordinary Hindu and Marumakkathayam 
` families to represent the other members and insisted upon their 
joinder in cases where the number of members was small and 
where they were many, compliance with the conditions imposed 
by O. 1, R. 8 was insisted upon. _Older decisions sounding in 
the contrary sense used to be explained as concessions to the 
inexperience of Courts. So far as the Malabar Karnavans 
are concerned, a Full Bench in Vasudevan w. Sankarant 
‘finally held that a decision in a suit where the Karna- 
van is a party and bona fide conducts the litigation 
binds the family. A similar conclusion has been arrived 
at later with reference to the managers of ordinary 
Hindu families. Sonachalam Pillai v. Kumaravelu Chettiar’ 
represented a volte face; it not only recognised the binding 
. nature of judgment in representative suits against managers, 
it recognised the binding nature of judgments in repre- 
sentative suits brought against or by persons who had no 
authority to represent the other members even though the 
conditions imposed by O. 1, R. 8 are not complied with. It is 
but right that Courts should not lightly interfere with statutory 
conditions imposed with a view to afford safeguards against 
fraud. This particular condition imposed by O. 1, R. 8 isa 
part of the machinery by which persons not otherwise autho- 
rised to represent others are clothed with a representative 
capacity so as to bind the others and in such a case it is but 
right that strict compliance with the condition should be insisted 
upon before the representative capacity is recognised. 

The judgment of their Lordships contains some instruc- 
tive remarks as to the tests of a representative suit and their 
Lordships were of opinion that the previous suit in this case 
was not a representative suit but a suit by individuals in asser- 
tion of their own right which no doubt they possessed in 
common with others. 


1. (1897) I.L.R. 20 Mad. 129:7 M.LJ. 102 (F. B.). 
2, (1927) LL.R. 51 Mad. 128: 54 M.L.J. 8 (F.B.). 
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Bary Narta v. Rarran Lat, I. L. R. 14 Lah. 345.. 

It is a well-established rule in India that authority given 
to a wife to adopt has to be strictly pursued. The application 
of this rule has to be enforced in all cases, although in the 
construction of the document in such cases, the Court is entitled 
and bound to bear in mind the surrounding circumstances, to - 
ascertain the real intention of the executant from the words 
used by him. By reason of such circumstances a more extended 
or restricted meaning may have to be given to particular words 
than their exact literal meaning permits, provided always that 
the context justifies it. These principles are illustrated by a. 
number. of decisions of the Courts. In the decision under 
notice, the Court had to decide whether an adoption was valid , 
which was made with the consent of some only of the executors, 
the consent of the others not being proved. The authority was 
in the following words: “After my death, my aforesaid 
executors shall be competent to choose a boy from a good 
family in the brotherhood and have him adopted by my wife 
on my behalf.” Applying the principles stated above the 
Court held that the power was not invalid as a joint power. 
given to the widow and the executors as in the case of Amrito 
Lal Dutt v. Surnomoye Dasi! but that in the circumstances the ” 
power was not validly exercised and the adoption was invalid as 
all the executors did not concur in choosing the boy to be 
adopted. The decision in each case must, of course, depend 
upon the language of the authority in the particular document. 
See, for instance, Surendra Nandan v. Kant Das Mahapairas, 
where an adoption was upheld though made without the consent 
of the manager, though the power to the widow was to adopt 
“ with the good advice and opinion of the manager”. Having 
regard to the general desire to be represented by an adopted 
son the Court there gave a liberal construction to the power and 
held that the manager’s consent was not a condition precedent. 
Whether in the present case it would have been sufficient if the 
boy to be adopted had been selected bya majority of the 
executors at a meeting duly convened after notice to all, did 
not arise for decision as no such case was alleged or proved. 
The decision of the Privy Council in Bala Gangadhar Tilak v.. 
Shri Sriniwas Pandtt3 is distinguishable as there, of the five 
E IRD Teen nS SEES ORDER EERE Te re ariae nae Rao 

1. (1900) L. R 27 L A. 128: I. L. R. 27 Cal. 996 (P. G). 


2. (1891) I. L. R. 18 Caf 385. 
3. (1915) L. R. 42 I. A. 135: L L. R. 39 Bom. 441129 M. L. J. 34 (P.C). 
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executors and trustees who were appointed to carry on the 
management and administration with the consent and advice of 
whom the widow was to adopt a boy, one of them declined to 
act and in those circumstances his consent was not required, all 
the other four trustees having given their consent. The 
subsequent dissent of one of them, after having first given his 
consent was also ignored as immaterial. The question was also 
mooted but not decided whether the action of the majority of 
the trustees would not have been sufficient. In similar circum- 
stances the question may also arise as to the effect of the death 
of one of them on the exercise of the power of adoption 
afterwards. Does the power come to an end? A joint power to 
two co-widows was held to be incapable of exercise by the sur- 
vivor alone in the circumstances of the Medur case, Narasimha v. 
Parthasarathy!1, A power to a widow to adopt “ with the 
permisston of the husband’s father” was held by the Privy 
Council to be incapable of being exercised after the death of 
the father. See Rajendra Prasad Bose v. Gopal Prasad Sens. 
In that case the document was construed strictly by their 
Lordships and the surrounding circumstances referred to in the 
judgment were relied on to show that the words “ with the 
permission of my father” in the particular will there, which 
showed the paramount intention of the testator to be secular, 
rather than religious, created a condition precedent to the 
exercise of the power, certainly during the lifetime of the 
father and that there was no reason for holding that the words 
were. to have a different effect after his death. The same 
consideration may not necessarily be applicable even if the 
word ‘permission’ is used if the permission is to be froma 
group of named persons, such as the executors or trustees 
appointed under the will. It may be that in such cases the 
death of one or more of them will not automatically operate to 
extinguish the power once for all. It may also be that in 
cases where the paramount intention of the testator is to permit ` 
an adoption generally on religious considerations rather than 
on sccular grounds the Court may find in the surrounding 
circumstances sufficient justification to construe similar words 
as requiring the permission of the named person as a condition 
precedent only where he is alive and it is possible to get his 


1. (1913) L. R. 41 l. A. 51: I. L. R. 37 Mad. 199: 26 M. L. J. 411 (P. C). 
2. (1930) I. L. R. 10 Pat. 187: 59 M. L. J. 615 (P. C). 


Lxv] THE MADRAS LAW JOURNAL (N.I.C.). 31 


consent. An adoption after his death may in such circumstances 
be valid as no permission is possible in that event. 


A striking instance of a case where the surrounding 
circumstances were relied on to show that the consent of a 
named person which was a condition precedent for a compromise 
was regarded as applicable only during his lifetime, when he is 
available to give his permission is seen in the decision of the 
Privy Council in Sri Rajah Vatsava Venkata Subhadrayamma- 
v. Poosapatt Venkatapait Rajul. Reference may also be made 
to decisions where having regard to the general intention to be 
represented by a son, owing to the predominance of religious 
motives of the testator, a single injunction to adopt a boy has 
been construed by Courts as permitting successive adoptions as 
often as necessary in Suryanarayana v. Venkataramana? and 
Dharam Kunwar v. Balwant Singhs, - 





Fazau Hussain v. Jiwan Sua, I. L. R. 14 Lah. 369. 

This decision rightly dissents from an earlier decision of 
the Court in Mussammat Sahibsadi Begum v. Muhammad 
Umar4, For the decision in a former suit to be res judicata in 
a subsequent suit S. 11 of the present Civil Procedure Code 
expressly states that the Court which tried the former suit 
must be competent to try such subsequent suit. Although the 
general principles of res judicata are wider than the express 
provisions of S. 11, there can be no doubt that where the terms 
of S. 11 are clear and explicit the general rules cannot be 
invoked to override or nullify the provisions of the statutory 
enactment. The earlier decision of the Court in so far as it 
decided to the contrary is clearly wrong and the Court has in 
the present decision declined to follow it. A still later decision 
of the Court has also taken the same view and it has been held 
in Kapuria v. Mussamat Ganga Devis that even if the judgment 
of the trial Court which tried the earlier suit was confirmed on 
appeal by a Court which was competent to try the subsequent 
suit, still it will not be res judicata, if the first Court was not 
competent to try the subsequent suit. Indeed the decision of 








1. (1924) L. R. 52 I. A. 1: I. L. R. 48 Mad. 230: 47 M. L. J. 93 (P. C.) 
2. (1906) L. R. 33 I. A. 145: I. L. R 29 Mad. 382: 16 M. L, J. 276 (P. C.) 
3. (1912) L, R. 39 L A. 142: I. L. R. 34 All. 398: 23 M. L. J. 200 (P. C.) 
4. (1926) I. L. R 8 Lah 15. 
5. (1933) L L. R. 14 Lah. 437. 
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the Privy Council in Gokul Mandar v. Pudmanund Singhi is 
conclusive on the point and their Lordships expressly point out 
that there has been a change of law from the earlier law of the 
1877 Code and the law as laid down in Duchess of Kingston’s 
case. 





Amar SINGH v. IMPERIAL BANK oF INDIA, JULLUNDUR, 
I. L. R. 14 Lah. 426. 

S. 78, cl. (2) of Act V of 1920is really an exception to S. 9 
of the Indian Limitation Act and the legislature was moved to 
enact it to gel over the real hardship caused by the pendency of 
the insolvency proceedings precluding the creditors from institut- 
ing suits except with leave of Court as provided by S. 28 of the 
Act. For the law previous to the enactment, see Ramaswami 
Pillai v. Govindaswami Naicker8 and other cases referred toin 
Mitra’s Limitation Act, Vol. II, page 753, 6th Edition. It is but 
right that the Courts should give a liberal interpretation to 
the section though of course a person who claims to take 
advantage of it should clearly prove that he comes within 
it. The period from the date of the order of adjudication 
to the date of the order of annulment can be excluded, only 
where the order of adjudication is annulled. The decision 
under review holds that the word “annulled” is used not in 
any particular sense but is wide enough to include cases where 
on an appeal by the debtor under the Act, the order of 
adjudication is set aside. The word is not confined to an 
annulment under the terms of S.35 alone. This obviously , 
catries out the object of the legislature. The mischief which 
it was intended to remedy is one of the circumstances which 
the Courts are entitled to take into consideration in construing 
the words of an amending enactment. 








1, (1902) L R. 
2. (1918) L 
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MANOMOHAN Niyoct v. SURENDRAKUMAR Ray CHAU- 
pHurI, I. L. R. 60 Cal. 162. 

The learned Judges have held in this case following 
Sripatt Datta v. Bhibuti Bhusan Datta! that an order removing 
a receiver is appealable; but they have drawn a further distinction 
that such an order is not appealable at the instance of the receiver 
himself but is only appealable at the instance of the parties to the 
suit. With regard to the first part of the proposition, it is 
conceded that an order for the removal of a receiver has not 
been made appealable by any express provision of the Code; 
and it would seem to follow from it that the order is not 
appealable. But it is said that a Court which has the power to 
appoint a receiver under O. 40, R. 1 has by virtue of S. 16 of 
the General Clauses Act power to remove him and that conse- 
quently an order removing a receiver is appealable. With 
regard to this argument, we should like to draw attention to the 
observation of the learned Judges of the Allahabad High Court 
in 4. U. John v. Agra United Mills’ to the effect that they, 
could not follow this reasoning and that they did not see what 
the principle underlying S. 16 of the General Clauses Act had 
to do with the right of appeal. Even prior to the decision in 
Sripati Datta v. Bhibuti Bhusan Dattal which the learned 
Judges follow in the decision under review, it had been held by, 
the Calcutta High Court in Sahebjada Faridun Shika v. Fakir 
Mahammad3 and Eastern Mortgage and Agency Co., Lid. v. 
Permananda Sakat that an order refusing to remove a receiver 
is not appealable, a view which is not consistent with that of 
the learned Judges in this case. Indeed, Sir John Woodroffe 
in Eastern Mortgage and Agency Co., Lid. v. Permananda 
Saha4 bases his decision on the view that an order on an 
application to remove a receiver is not appealable. The Madras 
High Court has also held that an order refusing to remove a 
receiver is nol appealable in Ramaswami Naidu v. Ayyalu 
Naidus. The Allahabad High Court has always held that an 
order for the removal of a receiver is not appealable under the 
Civil Procedure Code. See Sant Saran Das v. Gulab Dass and 
A. U. John v. Agra United Mills3. It does not appear from 
the arguments reported in Sripatt Datta v. Bhibutt Bhusan 
Datta! whether the attention of the Court was drawn to the 





1. (1925) I. L. R. 53 Cal. 319, 2. A. LR. 1931 AIL 72. 
3. (1914) 24 I. C. 862. 4, (1914) 20 C. W. N. 789. 
5. (1923) 46 M. L. J. 1%. 6. (1903) A. W. N. 67, 
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pievious cases of the same. High Court or ‘of the Allahabad 
High Court in Sant Saran Das v. Gulab Das}, referred to above. 
It may, however, be that the absence of a provision for appeal 
in these Gases was a matter of inadvertence on the part of the 
legislature as pointed out in A. U. John v. Agra United Malls. 
-7 If nevertheless there is a right of appeal against an order 
Temoving a receiver under O. 40, R. 1 read with O. 43, R. 1 (s) 
of- thé Civil Procedure Code, it is difficult to see why there is 
no appeal at the instance of the receiver, in view of the 
generality of the language of the opening words of O. 43, 
R..1 which do not restrict the class of persons.at whose instance 
the appeals would lie. The hardship involved in the construc- 
tion denying the right of appeal to the receiver will be apparent 
in cases where- he is removed by reason for any alleged 
misconduct on his‘paft. It is not clear -whether the learned 
Judge would hold that he has a right of appeal where he has 
béen removed for any alleged misconduct on his part but has no 
right of appeal only in cases where he is removed because the 
continuance of receivership is unnecessary. The passage 
referred to in Kerr on Receivers by the learned Judges clearly 
shows that where a personal charge is made against the receiver 
he is entitled to appear on an application for his discharge. In 
other cases, the rule does not seem to be uniform as to whether 
he is entitled to his costs. See General Share and Trust 
Compuny v. Wetley Brick and Pottery Company’ and Herman 
v. Dunbars. a 


~ 





.  KĶaricmaran Sınama v. BIBHUTIBHUSHAN `SINGHA, 
I.L.R. 60 Cal, 191. - 5 

. But: for the circumstance that this is a decision by a 
single Judge, it will go a great way to clear the uncertainty, 
caused by, the decision of the Full Bench of the Calcutta High 
Court ig- Gora Chand’s case5 which departed from the well- 
settled rule laid ‘down by Mookerjee and Cuming, JJ., in 
Kalipada Sarkar v. Hari Mohan Dalalé that a proceeding to 
enforce judgment is collateral to the judgment anda Court 
executing a decree must take it as it stands and has no power 
to go behind it or entertain any objection as to its legality or 
correctness, a principle followed by Sir John Wallis, C. J. in 





1. (1903) A.W.N, 67. i .2, ALR. 1931 AIL 72, 
3. (1882) 20 Ch D. 260 at 267. 4. (1857) 23 Beay. 312. 
5. (1925) I, L. R. 53 CaL 166 (F.B.). 6. .(1916) LLR. 44 Cal. 627: 
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Zamindar of Ettiyapuram v. Chidambaram Cheityl. -:A Full 
Bench of the Calcutta High Court in Gora Chand’s case® and 
of the Patna High Court in Jungli Cal v. Laddu Ram Mar- 
wari3 held that the executing Court might refuse to execute 
the decree if it. was shown to bè passed without jurisdic- 
tion though it was suggested in the former case that the lack of 
jurisdiction should be apparent on the face of the decree itself. 
If it is conceded that the executing Court can question the 
jurisdiction of the Court in passing the decree, it is difficult to 
see the justification on principle why the want-of jurisdiction 
should appear on the face of the decree itself and not on 
further examination. That this distinction is not grounded on 
any principle was pointed by Sir Arthur Page, C.J. in 
S.A. Nathan v. S. R: Samsons. The decisions of the Calcutta 
and Patna Full Bench were not without their repercussions in 
the other High Courts. A single Judge of the Madras High 
Court held that the executing Court could question the jurisdic- 
tion of the Court which passed the decree and refuse to exe- 
cute it if the decree was passed without jurisdiction in Arunda- 
chelam Chetty v. Abdul Subhan Sahib’. Another learned 
Judge held that if the want of .jurisdiction appeared on the 
face of the decree, the executing Court might decline to execute 
the decree in Govinda Nadar v. Natesa Pillaie. Reference 
may also be made to Varadiah Chetty v. Narasimhalu Chetty? 
in this connection. In the other High Courts also, a distinction 
was drawn between -void decrees and voidable decrees and it 
was held that in cases of void decrees, the executing Courts 
could go into the question and refuse to execute them, while ih 
‘the case of voidable decrees, the objection could not be given 
effect to in execution, though it is not always easy to say in 
what cases, decrees are void and what are only voidable. See 
Tika Ram v. Tula Rams’ and Bajirao v. Sakharam®. . After 
the exhaustive examination which the matter received by a Full 
Bench of the Rangoon High Court in S.A. Nathan v. 
S. R. Samson’ there seems to be a tendency to return to the 
tule in Kalipada- Sarkar v. Hari Mohan Dalalio as is evident 
ooo 


1. (1920) LL.R. 43 Mad. 675: 39 M.L.J. 203, 
(1925) LL.R. 53 Cal 166 (F.B.). 3. (1919) 4 PatL.J. 240. 
(1931) LL.R. 9 Rang. 480 at 500 (F.B.). 5. (1925) 50 M L.J. 232. 
(1931) 61 MLL.J. 520. 7. (1930) LL.R. 5+ Mad. 345 : 60 ALLJ. 174. 
A. L R 1930 Pat. 480. 9. A.I. R 1931 Bom. 295. 
10. (1916) LLR. 44 Cal, 627. 
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from the decision under notice. In this connection, we wish to 
draw attention to a consideration referred to by Carr, J. in the 
Rangoon Full Bench. The learned Judge points out that if the 
question of jurisdiction was raised in the suit itself and nega- 
tived, the executing Court would not obviously be competent to 
go into it and that it ought not to make any difference if the 
question which ought to have been raised was not raised and 
decided in the suit. 


OFFICIAL ASSIGNEE OF Mapras v. KRISHNAJI BEAT, L. R. 
60 I.A. 203: I.L.R. 56 M. 570: 65 M.L.J. 1 (P.C.). 

Their Lordships have in effect overruled the decisions 
in Official Assignee of Madras v. Krishnaswami Naidul and 
Nagappa Chettiar v. Official Assignee of Madras’. Reliance 
was placed on these cases by the appellant’s counsel, and the 
respondent’s counsel sought to distinguish them. The question 
in this case as formulated by their Lordships was, is the right 
of tracing or of claiming a charge recognised in S. 66 of the 
Trusts Act excluded by the fact that the trustees were autho- 
rised to invest the money in their own business and the answer 
their Lordships unhesitatingly gave was, No. In this ‘case, the 
amount was statedly kept in fixed deposit with the firm of the 
trustees in accordance with the instructions of the founder of the 
trust. If there was the original relationship of trustee and ces- 
iui que trust, their Lordships would seem to be of opinion that 
the fact that they are authorised to use the money on certain 
terms, in other words, to dispose of the same, does not make 
them any the less trustees in respect of the substitute and so long 
as the original amount can be traced into the business, so long 
the right of the cestui que trust remains. Only if the relationship 
between the parties is one of debtor and creditor in this matter 
and not of trustee and cestui que trust can such a right be ex- 
cluded. If it is shown that the assets at a particular time came 
to less than the amount, the right of the cestui que trust would 
be confined to that amount. This right might be excluded if 
the amount was traced to a particular asset and that particular 
asset disappeared without leaving any substitute. These are 
incidental to the right of tracing. In the case under review, the 
money had got mixed up in the general assets and the assets 
had at no time fallen below the amount due to the cestui 
que trust. 


1. (1909) L L. R. 33 Mad. 154, 2. (1930) 60 M L.J. 355. 
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In the former of these cases the question that arose was 
as to whether the members of the family of the holders of 
abolished offices had a right to insist upon the Collector making 
d selection among them or it was merely a duty cast on the 
Collector without a corresponding right and whether if he failed 
to make a selection in the farhily, the persons aggrieved had a 
right of suit or had only a right of appeal under S. 23. Even 
if there was‘any doubt on the matter, see- Kanthavadivelu 
Mudaliar v. Ramaswami Mudaltari, the legislature would seeti 
to have by the amendment of 1930, relating to minors, made 
it perfectly clear that it isa right and not merely a duty cast on 
the Collector. Hereditary right in offices being a recognised right 
in the nature of property in this country, S. 6 must be taken’ 
either as substituting’ a new right in place of the old or must be 
read as containing relics or traces of the old right in the new 
right to be selected. A right to selection is well recognised in 
England in connection with powers. If there is an infringement 
of such a right, an action will lie unless that right is taken away 
by the statute. S. 21 deals only with right to succeed to an 
office and as such is not a bar to the action. If the right’is 
regarded as a new right, then it might well be argued that the 
Only remedy available is that provided in the Act, vis., appeal. 
With respect, we agree with the learned Judges that the right is 
an old right—though this particular incident of it might be the 
result of the statute. As such the rule that when a new right 
id created and a new mode of vindicating it is provided, that 
mode is to be adopted (see Mancherji v. Thakordas? and 
Nataraja Mudaliar v. Municipal Council of Mayavaranis) can- 
nèt apply to this case. If the question is only one of 
exercise of discretion under the Act, then the only remedy 
might be one of appeal. If, however, the complaint is 
that the officer in question has not exercised any didcretion 
at all, then the suit lies. He has a right to be considered’ 
in the selection. If that is denied he has the right to 
go to the Court. Whether it is one officer or both he and the 
a a a a 

1. (1927) 54 M. L. J. 357.. .2, (1906) I. L. R 31 Bom 120. 
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IC 


48 dite mabraAa’ LAW fobRNAL (Nici? [vot: 


appellate officer that commit the mistake. If the appellate officer 
considers and rejects, he has no right of suit, though the first 
officer did- not. consider his right.. Here in India the writs 
available in England like the writs of quo warranio of 
mandamus . are not available in the moffussil Courts and 
their place is to be taken by syits for declaration and 
injunction and such suits will lie even if the language of 
S. 42 does not cover the case in question, Lakshmt, 
narasimha Somayagtyar v. Ramalingam Pillay1, Bhupendra 
Nath Basu v. Ranjit Singh8, Ganesh. Mahadev v. The 
Secretary of ‘State for India8, also T. E. _ Strachey v. Municipal 
Board of Cawnpores where injunction, it was held, could: be: 
made to serve the purpose of mandamus. In Robert Fischer v. 
Secretary of State for India in Councils the Privy Council. 
held that an action will lie to have the true construction of a- 
statute declared and to have an act done in contravention of 
the’ statute declared void, even apart from S. 42 of the Specific 
Relief Act. On the authority of the last case, it was held in 
the second: of the cases under review that a suit will lie for a 
declaration that the-order of the Board-in revision removing a 
person fromthe office of karnam where it had no jurisdiction 
to so remove- him, was void and of no effect. In such case it 
may well be held that the plaintiff sues for a declaration of his; 
legal character as Karnam and there being necessarily a question. 
of emolument, it might even be said to involve a right to pro- 
perty in the same way as the office of trustee in a temple, 
involves aright to property. Gnakasambanda Pandara Sannadhi 
v. . Velu Pandaram8 and Monohar Mukherjee v. Bhupendra 
Nath _Mukherjeet. -In Sheoparsan. Singh v. Ramnandan- 
Prasad Singhs probate had been granted i in respect of a will, by: 
a Court of competent jurisdiction. Plaintiffs wanted a declara- 
tion that ‘they , were the reversioners- to the estate of the 
testator so as to enable them to apply to the Probate Court 
for i: ‘revocation ‘of. probate: Their right- to question the 
will, had been negatived in the probate proceedings. What: 
their Lordships say is—that the will Haying been pronounced 
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to ‘be valid and: the plaintiff having beén found. for the: pure 
pose of probate to have no title'to question the grant of pro-: 
bate in a binding litigation: relating -to that - matter, :-he 
has no locus standt.to claim contrary to the finding there that 
he has a legal character necessary to impéach the will: ' The 
judgment if obtained could not be utilised for the purpose of! 
revoking the probate in the Probate Court-.as it had-alreadyi 
decided on the question of plaintifs title and. there could: bene 
question of re-opening it in that Court on the ground.of-ther 
new decision. Anyway, in all cases coming within S..42 in the 
sense that the plaintiffs right to declaration depends òn’ the: 
gection he is bound by the terms of tbat section; ‘but where’ 
there is a right of action under the ‘common law before-and: 
apart from S. 42 such decrees could be passed. It should,--of! 
course, be shown: that an action lay apart from the statute.: <- f 


A further question ‘that arose in the second -of the* cases? 
under review was as to the power of the Board-of Revenue’ to! 
interfere with the order of the Collector who in appeal tnodified: 
the original order of dismissal of the Karnam by the Divisional’ 
Officer into one of suspensibn, and restored that of the Revenue’ 
Divisional Officer. The Karnam had no right‘of appeal: afd'the’ 
general” power of. control over execittive administratitn ' of 
revenue could not extend to punishing Karhams which is ‘a: 
matter, separately Goal with, — $ : 

- eke whee 

, Ampu Nam v. KELU”. Nam, L PSSO A. 266: i Li R 56 
Mad. 737: 65 M. L: J. 103 (P..C:).- opu idod 

" Plaintiff was a usifructuary.’ aeae “He.brought al 
suit upon’ his mortgageiand a decree was.passed by. consetit’ 
giving thřeė years time to the défendant tọ pay the amount of.thë 
mortgage with arrears’of rent. In default it was provided 
that the. plaintiff. should recover possession and be in-possession) 
as usufructuary mortgagee, defendant heing entitled to. redeent 
by payment on a certain date any year thereafter and recover 
the possession in execution. The right to execute the decree 
was held to be barred. The assignee of the equity of redemp- 
- tion thereafter brought a suit to redeem the mortgage. The 
first Court held that the-decree did not show that redemption in 
execution was to be the exclusive remedy and as such the suit 
*was competent. It also held though no issue was raised òn ' thé 


49 nite MADRAS LAW JOUENT: waei fiver 


question that the defendant was estopped, viie Brought after 
the execution was barred, a suit for sale statedly subject toshis: 
usufructuary mortgage right on a hypothecation of the property 
gota decree and accepted payment by the. plaintiff of tke 
amdunti. The High Court, without expressing an Opinion on 
the- question of- estoppel, held that if the compromise decreé 
had the effect of confining the mortgagee’s rights of redemps 
tion.-tofexecution, it was bad being a clog on the .equity of: 
redemption. On appeal, the Privy Council while not disagree- 
ing with the view of the High Court upheld the decision on the: 
ground of estoppel. Their Lordships hold that having in 
terms, offered to be redeemed under the. pnsufructuary mortgage 
im order, to get the payment of the other debt it was, not open; 
to, the,;defendant to turn round and say that the redemption had 
been barred 17 years before he obtained payment on the well- 
accepted, principle of approbate and reprobate or-.not being 
permitted “at the same time to blow. hot. and cold”. The 
application of the doctrine of estoppel to procedure in respect 
to matters over which the Court has jurisdiction is made fami- 
liar by.» Sadasiva Pillai v. Ramalinga Pillait but there an order, 
of, Court had intervened. Indian Courts have applied the 
doctrine to cases under S. 47, Civil Procedure Code, where a 
party , has secured the dismissal of an applicatiom pleading a 
suit to be the proper remedy and have held that he was preclud- 
ed from pleading to the contrary in the suit. The application 
of the rule of estoppel to limitation has been held to be improper 
in Sttharama v. Krishnaswami8 on the ground that there can be 
no éstoppel against an act of- the legislature. If the Gourt 
holds that on a particular ‘day a party is estopped - from 
pleading, limitation, what is the rule of limitation to be applied 
when, the suit is brought years after? Can res judicata, for 
instance,, be got over by the application of this principle? The 
Privy Council has ruled that estoppel applies in this case. 
Cgdit quaestio but as a case yielding a general ae or sid 
we cam the case is of Htela use. stad 
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VOLCAN INSORANGE Company b, Dawsons) BANE, IER 
11 Ras. 2668 


l D' Bank was i niortgagee of a certain house and prethises 

from’ ZD 'was also the agent of the Vulcan Insurance Coms 
pany. D atJ effected’ an insurance of the house’ and. premises 
withthe V Company. ‘The house was tofally destroyed by fire 
and an action against the Company on the policy was resisted on 
the ground of material misdescription of ‘the property in the 
proposal form: It was found that there was material. misdes- 
cription inasmuch as if.the correct description had’ beet’ given,.a 
larger premiunr would have been charged—a test applied in Forbes 
& Co.’s claim, In re Universal Non-Tariff Fire’ Insurance Co.1 
In: Golding’s case? every answer is treated as maferial where the 
descriptiorton representation is expressly made. the basis of the 
contract. “The fact that the Company troubled to ask partitu- 
far questions- showed that they were material and if the answers 
were untrue the policy was void, even though the answers were 
made bona fide.” See also Newcastle Fire Insurance Co. v. Mac- 
morran & Cos, Thomson v. Weems, Condoglanis v. Guardian 
Assurance CoD. and Glicksman-v. Lancashire and General 
Assurance Co.8 The chain was: nevertheless sought to. be 
supported- or the ground that as D was the agent of V, its 
knowledge of the true nature’ of the property insured must 
be imputed’ to.V. Phe Court overruled’ that contention on 
the grounds (i) that whether D' knew or did’ not know 
fiat the description was inaccurate, inasmuch’ as it formed 
part of: the basis of the contract of insurance, D as assured 
eould not sue’on the policy, (i+) that in furnishing the descrip- 
tion, D' was-acting’ on behalf of itself and J and not as V’’s 
agent, and (iii) that the knowledge of a servant of an Insur- 
ance Company that the statement in the’ proposal signed by the 
person seeking the insurance is wrong cannot be imputed to 
the Company. 

The rule énunciafed in S. 229'of the Contract Act by which 
notice to an agent is treated as notice to the principal is not a 
positive doctrine. but a: negative one operating against a pérson 
who has not inquired (see arguendo' per Sargant, C.J. in Hough- 
ton’s case) ‘and is based om the: duty cast’ on the agent to com- 
ee 


1. (1875) L.R. 19-Eq. 485: 2, -%4y 30 T. Le R- 350- 
© 3. (1815}3-E.R. 1057: 3 Dow. 255. 4. (1884) L.R. 9 A.C, 671, 
5; (1921) 2°A. E125. 6. (1927) A. C. 139, 


7. 1927) 1 K.B. 246 at 253. 
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municate to the principal all material information acquired by the 
former in the course of the agency. It isa rule of law and 
not an inference of fact and it does not matter whether 
there has or has not been actual communication to the principal 
(Rampal Singh v. Balbhaddar Singh!). As Fry, J. puts it in 
Kettlewell v. Watson, the Court always holds that the agent 
did communicate it, not because, in many cases, he did in fact 
communicate it, but because it would be too dangerous to in- 
quire whether the communication was really made and any 
other rule would open the door to perjury and lead to avoidance 
of notice (Berwick & Co. v. Prices). The rule is recognised im 
the interests of innocent third parties and cannot be availed of 
by the agent himself. (See In re Hampshire Land Company.) 
An éxception is perforce recognised in cases where the con- 
duct of the agent is such as would raise a conclusive presump- 
tion that he would not communicate the fact in. controversy to. 
the principal, “either because it is to his interest to conceal it or 
Because he is a party to the commission of a fraud on the prin- 
cipal.” Sharpe v. Foyt, Houghton & Co. v. Nothard, Lowe 
and Willsé, Haji Rahim Bux Ashan Karim v. Central Bank of 
India, Lid.t and Texas Co. v. Bombay Banking Co.8 are illus- 
trations of such cases. To impute to the principal the know- 
ledge of the agent, such knowledge should have been acquired 
in the course of the agency and while acting as agent. Any 
casual notice (as in Societe Generale de Paris v. Tramways 
Union Co.8, Ex parte Boulton® and Thompson v. Speirs) or 
notice while acting in other capacities (as in Chabtldas v, Dayal 
Mowyiis, Re Fenwick, Deep Sea Fishery Company's clatmis 
and Blackburn v. Vigorsi4) or acquired before the agency com- 
ed (as in Chabildas’ case1®, Wells v. Smsth10) is not sufficient. 
In Newsholme Brothers v. Road Transport and General 
Insurance Co., Lid.1é the Court. of Appeal followed 





1. _ (1902) L. R 29 LA. 203: LL.R. 25 A, 1 (P. C). 
‘ ž 2. (1882) 21 Ch D. 685 at 705. 
. 3. (1905) 1 Ch 632. - 4, (1896) 2 Ch. 743. ` 


5. (1868) L.R. 4 Ch. App, 35. 6. 1928 A.C 1. ; 
: 7. (1928) I. L.R. 56 C. 367. P 
8 (1919) L.R. 46 I-A. 250: LR. 44 Bom, 139 (P. C). 


9. (1884) 14 Q.B.D. 424. | 
10. (1857) 1 De G. & J. 163: 44 E.R. 685. 
'* 11. (1845) 60 ER, 182: 13 Sim, 469. 
12 (1907) L.R. 34 LA. 179: LLR. 31 Bom. 566: 17 M.L.J. 465 (P.C.). 
43, (1902) 1 Ch. 507. 14 (1887) 12 A. C 531. 
15 (1914) 3 K.B. 722 °° 16, (1929) 2 K, B. 356. 
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Biggar’s: case. in preference to Bawden’s case®, Though in 
form Bawden’s case is sought to be distinguished on 
the facts as a case whete the agent was found to have 
authority to receive the proposal and to put it into shape, there 
can be no doubt on the reasoning that they decline to follow it. 
Newsholme's case recognises that Bawden’s case has not been 
followed in Scotland, Ireland and the United States and the real 
grounds of the decision-are that in filling up proposal forms un- 
authorisedly, the-agent acts as the agent of the proposer, and 
that having signed the proposal form, which contains false 
statements and a declaration that they are true and should form 
the basis of the contract, the proposer ought not to be allowed 
to escape from the consequences of his negligence. This stands 
to reason, because insurance contracts are uberrimae fidei con- 
tracts and insurance agents have ordinarily no authority to fill. 
in proposal forms and in doing so they can act only for the 
proposer (Kwa Hai v. The Northern Assurance Co., Lid.3). 
Scrutton, L.J. would even go so far as to hold that even.if a 
person having authority to bind the Company by making a 
contract in fact knows of the untruth of the statements and yet. 
takes the premiums, the assured cannot avoid the effect of the 
writing and declaration signed’ by him that the statements are 
true and should form the basis of the contract. But in gene- 
rality of cases it is the agent that fills in proposals and does the 
whole work up to receiving the premium. There may be cases 
as in Keeling v. Pearl Assurance Co.4 where the agent receives 
a proposal form signed by the intending assured with some 
questions left unanswered but which questions are answered by 
the agent without the assured’s knowledge and contrary to what 
the assured had told him. In such cases the agent has been held 
to be acting for the Company. Or, the agent might omit to 
state certain material facts which the assured gives him but 
which for some reason the agent does not put in or dissuades 
the proposer Írom putting inin the proposal form. In those 
cases if the agent had authority to receive the information and 
transmit the same to the Head Office the policy has been held to 
be binding on the Company, if subsequent to such information 
the Company continues to receive the premiums falling due on 
the policy; the agent’s knowledge is imputed to the Company. 
ee ee a 
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Ad. THe Mabhas: Law JOURNAL (RLCST wat. 


and by the receipt-of the prémiunts, the Company #3 ‘> faker to 
itve waived its objection. to the validity of the policy £ Wing v. 

Harveyt, Ayrey V- British Legal and United Provident Assiri 

anse Cot and Holdsworth v. Lancashire and Yorkshire Insur- 
ance Co.3). In Golding v. Royal London Ausiliary Insurance 
Companys the assured gave’ certain answers: to the’ proposal 
form under a bona fide mistake’ but before the- issue of 
a cover tiote drew the attention of the agant of the: 
Company to the mistake wih a view to- “éotkecting it. 

But the agent forgot all about the matter. and- - did neé 
convey it to the Company. It was-held. suffizient’- notice 
to the. Company. Im Fhornton-Smith v. Motor Union Fal 
surance Company, Lid.6 the materiak question. was leit 
unansweredbut the answer was given to the agent. Channel, Fe 
held that as the proposer had made full disclosure to. the’ 
Company’s agent and there was no: evidence: of eollusiom, the’ 
Company. was liable on the policy. No. doubt im Newshojme 
Bros. v. Road. Transport. and General Insurance Co.8'-it Was 
held thatthe agent had no: authority to fill-in proposal ferms 
and the Company. did not know that he hud so filled! them up. 

But the other. ground. of the’ decision that as signator} to: the: 

document:containing the declaration: that they are true'and fori 
the:basis of. the contract, the assured: cannot get-rid’ of his: res- 
pensibility, may hit evem the authority of the cases cited- abové 
notwithstanding Green. IL J.’s dtterapt fo distinguish some of 
then im Newshviine’s cise. The faet that iw  Biggar's caset ind 
Eevy's cases thure wag a-provision in the’ proposal form' that'’ 
verbak statemerits to tha agent-should. ret be imputed! to: the’ 

Company isi notited im Newsholme’s cases but it is treated as 
immaterial.. - “ : 
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 TRIVIKRAMA KONURAYA v. SANKARANARAYANA VAZHUN- 
NAVAR, I. L. R. 56 Mad. 92: 63 M. L. J. 743 (F. B.)... 


In this case, the Full Bench had to consider the legal 
effect of a melcharth granted by a karnavan before the term 
of the kanom when the karnavan that granted it is alive at the 
expiry of the term. There is a lot of confusion on the subject 
‘and we respectfully agree that it is in a large measure due to 
Courts forgetting that-“ although the law of Malabar and 
South Kanara varies from the law in force in the rest of the 
‘Presidency in many important respects, outside the field of those 
variations, the general principles of law applicable elsewhere 
apply also in Malabar and South Kanara”. The karnavan is 
acting for the family and the granting of renewal or melcharth 
is an ordinary act of management when it is done at the 
appropriate time and attracts as a consequence attaching to 
such act that in the absence of fraud or unreasonable conduct 
on the part of the karnavan it is binding against the family. That 
it should attract the consequence of absolute validity even if 
unreasonable or fraudulent, would seem to be ignoring the 
general considerations above referred to. If the grant is in 
advance of the occasion, it has not this advantage and therefore 
has got tobe justified. Such justification need not be absolute 
necessity. The circumstances may show, as their Lordships 
point out in this case, that it was reasonable to have made the 
grant in advance. If there is no reason shown for having 
granted the renewal or giventhe melcharth in advance, even 
then, if in the event, it is shown that it is not unreasonable to 
the tarwad, there is no reason why it should be avoided if the 
karnavan then in power elects to affirm it. In case the karnavan 
who made the grant is himself alive and does not choose to 
question it, he may be taken to have adopted it and it should be 
held binding. If the terms are unreasonable having regard to 
the state of affairs at the time of the expiry of the term, the 
family can repudiate it, even though the karnavan (whether 
the karnavan that granted it or his successor, it is immaterial 
who it is) adopts it. This, we think, is the right way of looking 
at things and has been clearly elucidated in the judgments of 
Mr. Justice Anantakrishna Aiyar and Mr. Justice Reilly. 
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- . Mastan SINGH v. SANTA SINGE, I. L. R. 14 Lah. 267 
(F. B.). 


The exposition of law by Justice Tek Chand in the above 
decision with which the other Judges agree, as regards the 
scope of Art. 32 of the Limitation Act, is illuminating. The real 
scope of the article is only with reference to suits which are 
brought (where the injury complained of is the perverted user 
of the property by the defendant who is entitled to use it for a 
specified purpose) merely to get rid of the perversion. In the 
case of co-owners of property where such a perverted user is 
made by one of them, the suit by the others will not ‘come 
under this article ifthe defendant co-owner does not admit the 
co-ownership and if really his acts amount to an ouster of the 
plaintiffs. In such cases, the plaintiffs have a right to establish 
their title for which the proper suit will be governed by Art. 
144 or Art. 120 according to circumstances, The period of 
limitation for such title suit cannot be cut down to two years 
under this article, merely because the defendant has not only 
ousted the plaintiffs but also used the property for purposes 
other than the permissible use. The cause of action is not to 
get rid of the perversion simpliciter but to establish the title to 
the property. A number of conflicting decisions of the Lahore 
Court are examined and either explained or dissented from. 
The Full Bench decision now settles the point authoritatively. 





~ ter 


: he M. K.C. T. MUTHUKARUPPAN CIHETTIAR V, ANNA» 
MALAI, EL.R. 11 Rang. 275, ` 


-The trial Court dismissed a suit with costs. Pending an . 
appeal therefrom to the High Court the costs were paid by 
the plaintiff to the defendant. In 1927 the High Court allowed 
the appeal with costs and in 1930 an appeal to the Privy Coun- 
-cll was dismissed, In 1931 the plaintiff applied for recovery 
by way of restitution of the costs he had paid during the pend- 
ency of the appeal in the High Court. According to the 
Madras and Bombay decisions, the application would clearly be 
in time, on the footing that applications for restitution are in 
the nature of execution applications seeking to execute the 
implied decree of the Appellate Court and enforce the legal 
obligation arising from the appellate decree itself, (See Ven-. 
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kayya v. Ragavacharlul, Somasundaram v. Chokkalingams, 
Unnamala: Ammal v. Mathan alias Arunachalams, Panchapa- 
kesa Atyar v. Natesa Pathara, Sudali Muthu Pillai v. Sudali 
Muthu Pillast, Muniah v. Gangammae, Kurgodigouda v. 
Ningangoudat and Hamidalli v. Ahmedallis, though Kurupam 
Zamindar v. Sadasiva® and Shivbai v. Yesool laid down a 
different rule.) In Nand Ram v. Sita Ramil Art. 182 was applied 
but the later decisions in Jiwa Ram v. Nand Ram, Baijnath 
Das v. Balmakund13 and Hanifunnissa v. Chunni Lalt4 have held 
that Art. 181 applies. In Calcutta and Patna (which follows 
Calcutta) Art. 181 has been applied. (See Balmakurid Marwari 
v. Basanta Kumari Dasil8, Hari Mohan Dalal v. Parameshevar 
Sahuié and Saroj Bhusan Ghosh v. Debendra Nath Ghosh11); 
The case under notice holds that Art. 182 applies and that even 
if Art. 181 should be the proper article to be applied, the appli- 
cation isin time as within three years of the. Privy Council 
decree. Even on that point, the Calcutta, Allahabad and Lahore 
High Courts have taken the view that it is the date of the High 
Court’s decree, which first entitled the plaintiff to claim restitu- 
tion that would be the starting point of limitation (Hari 
Mohan Dalal v. Parameshwar Sahu, Dhapo v. Bakradiis, 
and Chanda Singh v. Bishen Singhi®). Hari Mohan Dalal 
v. Parameshwar Sahuté is largely based on Juscurn 
Boid v. Pirthichand Lal Choudhury? which restricted the 
scope of the appellate decree. That has subsequently been 
explained in Jowad Hussain v. Gendan Singh31 and Fitsholmes 
v. Bank of Upper Indias8, See also Jayanti Venkayya v, 
Damisettt Sathirajua3, In spite of these cases, Saroj Bhusan 
Ghosh v. Debendra Nath Ghoshit has again accepted the view 
taken in Hari Mohan Dalal v. Parameshwar Sahule, But 
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in - Patna in Rambujhawan Thakur v. Bankey Thakur1 the 
principle that an appeal sets the decree at large has been accept- 
ed and the date of the final decree is taken as the starting 
point. To the application of this principle, an exception is 
recognised in some cases where an appeal is dismissed for non- 
prosecution but that is based on the wording of Art. 182, 
cl. (2) which speaks of ‘final decree’ or ‘order,’ thereby implying 
a judicial determination by the appellate Court. (Batuk Nath v. 
Munni Deis, Abdul Majid v. Jawahir Lals and Mahapatro v. 
M'agata Patros,) The observations in Nagendra Nath Dey v, 
Suresh Chandra Dey that “so long as there is any question sub 
judice between any of the parties, those affected shall not be 
çompelled to pursue the so often thorny path of execution 
which, if the final result is against them, may lead to no advan- 
tage” apply with equal force to an application for restitution, 

It may here be mentioned that in Damodar Das v. Birj 
Lalé it was held that restitution proceedings were execution 
proceedings for purposes of O. 45, R. 15, Civil Procedure 
Code, and in Madhusudan Das v. Birj Lat and Pachkauri 
Lal v. Mul Chands, which also arose out of the same decree as 
in Damodar Das v. Birj Lal@ it was held that an application 
for restitution as a result of the order of the Privy Council fell 
under Art. 183 of the Limitation Act as seeking to enforce the 
order of His Majesty in Council. Pachkauri Lal v. Mul Chands 
expressly approves Jiwa Ram v. Nand Ram, where restitution 
proceedings. have been held not to be execution proceedings for 
purposes of S. 141, Civil Procedure Code. It cannot be denied 
that in Pachkauri Lal v. Mul Chand! the application was not in 
terms to enforce the decree of the Privy Council but the.implied 
obligation to-restitute. ` In that case Mr. Ryves, J. draws.a 
rather fine distinction between ‘execution’ of order in 
Art. 182 and ‘enforce’ an order in Art. 183 but the words in 
O. 45, R. 15, Civil Procedure Code, are ‘obtain execution of 
any order of His Majesty in Council’. 











1. (1928) I. L. R. 7 Pat. 794, 

2, (1914) L. R 41 LA. 104: I. L. R. 36 Al. 284: 27 M. L. J. 1 ŒC). 

3. (1914) I.L. R. 36 AIL 350: 27 MLL.J. 17 (P. Č). 

4. (1932) 64 ALL.J. 695., 5. (1932).63. ALL. J. 329 at 335 oS 
© 6 (1915). LL.R. 37 All. 567, 7. (1921) 61 LC 806. c, 
eae 8 (1922) I. L. R. 44 All, 554 at 555, : 
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< Kesuri MULL ù. Suran Ram, ILL.R. 12 Pat. 616. 2; o> 

“Séction 66, -Civil Procedure Code, prohibits a suit against 
any person claiming under a purchase certified by the Court‘on 
the ground that the purchase was made on behalf of the plaintiff 
or of some-one through whom the plaintiff claims. One of-the 
questions ‘discussed i in the above case is as to: ‘the applicability of 
this section where the suit ‘is for confirmation ` of plaintiff's 
possession, on'the altegation- that the certified: pirchager: had 
already put the plaintiff, the real purchaser, in possession and 
has been thereafter trying to dispossess- him. ‘The decision 
holds that for: the application of S. 66, it is immaterial whether, 
the plaintiff,-the real owner, is In possession arid séeks a cone 
firmation of possession or whether he is -out of possession. and” 
seeks-to recover it. As pointed out by the Ajlahabad Court in: 
Bishan Dial v. Ghasi-ud-dint the section is notin terms confined 
to a suit fot possession alone and: indeed: sub-clause .(2) - pro- 
vides ‘for ‘ati exception ‘of -declaratory suits of zcertain kinds 
only; thereby. implying-that other kinds of declaratory suits are 
within the scope of-the section itself. Only. two conditions.are 
postulated; vig., that the suit is against a’ person’ claiming: title 
ùnder a purchase certified by Court and that the suiti is“ on thé 
ground that the purchase is-made- on behalf of plaintiff. or of 
some one through whom he claims.. ‘Where the real -purchaser 
has been already in possession for over twelve years: as against 
the certified purchaser and has thereby- perfectedan independent. 
title by prescription, S. 66 will be no bar, as in sucha case the 
plaintiff succeeds on the independent -title - acquired later :and. 
need not aver an original benami purchase -. on his behalf.: 
Abdul Jalil Khan- v. Obaid-ullah Khans. ` But even ii ithe 
Privy Council decision their Lordships have reserved their opi- 
nion as to the case where there has been no such length of 
possession _ as to confer a new title. Where the period of 
plaintiff's possession, is less than 12 years the plaintiff ran, it is 
- true, rely on his prior possession as against all’ but the-‘triré 
owner, even where the suit is not one for possessionrunder S,-9: 
of the- Specific Relief Act. - But in such‘a case.can he’ bé>per- 
mitted to aver and prove in reply to the ‘certified purchaser:who, 
pleads his ostensible title under the sale certificate that'he is in 
reality a peels for the plaintiff only? Is’ pot: the 
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suit then@he where tlie.ground‘ofsclaim .is that/ therpurchase 
waiemade.on behalf dof, the. plank. fhe decision) in Sastt 
GournNunds x, dunopyrnal has not been, accepted. PAE Br 
desisiogsrim Hanuman .Pershad T Thad, os ded Nandan 
Thakuck, Sowcar i Kamyrudern Sahib, Maar, Mahanedp, 
Chidarabaram,Chattiar y Subramania, ATYA, and iV maskashi 
Dedincidkrur Chandxq, Masumdars,. The -preponderance of 
Judicial Niew-; ig.ig:-favour 9f holding. that Se 66,is-a banto a 
suit inzguch cases also. -ooro n tds Pe apts 
rol Itis however‘a different matter ‘it the. suit ig ‘to. ` enforce 
specific performance of a. subsequent contract’ to ‘convey’-the 
purchased larids or part thereof to the plaintiff. -Such-a relief 
is not based. on a claim that the original auction purchase was 
a benami dne; As‘painted out by the Privy Council in Ramathat 
Vadivelu Mudaliar v. Peria Manicka Mudaliar® the distinction 
between a-purchase on behalf of another and a -purchase 
céupled with:at undertaking to convey to another.at-the price 
of -putchase. iş somewhat narrow. -A mere- allegation: of -an 
agreement prior to.the Court sale that the defendant should: pur; 
chase and convey to plaintiff may not be- sufficient: -to get over 
S.'65, Civil. Procedure Code. But a contract subsequent to the 
purchase is not affected by the’ section and in this gpnse the 
Privy Councilapprove. of the “Full Bench decision of the 
Madras Court in Vénkatappa v. Jalayyat. In the Privy.Council 
decision the later contract was not merely a subsequent one but 
was onewhich contained some variations of the original arrange- 
thent made prior to the ‘Court auction sale, . which .variations 
were agreed to and accepted ‘by all parties. Even inthe. Madras 
Full Bench case, there was a fresh agreement subsequent to the 
purchase and the suit was held to be‘sustainable in respect - -of 
that-agreemént. The previous agreement. prior to the Court 
sale was not the basis of the subsequent suit for spectfic per- 
formance. The‘observations of the Court in its judgment that, 
the. finding as to the nature and legal effect of the previous, 
agreement was not a ‘benami transaction’ is-really obster. There 
is a distinction between a pre-auction agreement to convey pur- 
chased property subsequent to the purchase | and an agreement. 
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subsequent tothe purchase tq- convey, to-the plaintif. There 
armbome debisionsawhiebphold sthattheredis np differgnce ches 
trcen.thedivokindsohagsement aad that, bothagrebmenté cam 
be:en forced inspite of S.s.66, Civil. Reacedure,!;Gotle x: Bikram. 
Abii Roppo Lak andslbiulnh Khonx.Lalon Singhs ibebe 
sonndness.cftheseidedisignnitsnopen to doubte:!| Even where: a 
personatranges thay propettybenami through another in:Cotih 
auction-and pays:him money ‘for:that.purposeit.{s easy to.imply 
a contract that the nominal -purchaser-is to reconvey the property 
back to the real.owner.: Whether’it is by way.of resulting trust, 
or on thé basis of an express or implied contract, the position ‘is 
the same. `The better view therefore is to hold that it is only a 
subsequent contract which can be enforced without the bar of 
5.66, Civil Procedure Code, ‘Further such a contract must 
also be.one supported-by lawful consideration.. A hare promise 
ta conyey by the certified purchaser made withouit consideration 
cannot be enforced as a: subsequent. legal contract: Balarant yi 
Nakiut, It.may however.be noted, the agreement . set.up in 
this. case was after date of Court sale but prior to confirmation 
under. the old Code of 1882.. In Venkatappa v. Jalayyat also 
the plaintiff’s payment in cash of the balance amount due on the 
promissory note executed by him would be a sufficient considera- 
tion for the fresh agreement though the terms thereof were 
identical with those of the pre-auction agreement. Where 
the plaintiff had already made the full payment before 
purchase and there is merely a promise to convey without fresh 
consideration it is doubtful if there is a subsequent contract 
that can be enforced specifically. It may be suggested that the 
plaintiff is entitled in such cases to get back the money paid by 
him as and for the sale and there is a failure of consideration 
when the certified purchaser refuses to convey the properties to 
him. In proper cases the plaintiffs agreement not to claim 
back the moneys advanced may be set up as the consideration 
for a new agreement on the part of the certified purchaser to 
convey the properties. It has however been held in Raghunandan 
Lal v. Matru Mals that a suit for refund of the money paid 
for benami purchase is also prohibited by S. 66. Whatever 

1. (1920) 62 I.C. 720. 2. (1922) 68 I. C. 559, 

3. (1928) 54 M. L. J. 462 (P.C.). 
gud - 4. (1919) LL.R. 42 Mad. 615; 37 M.L.J. 98 (F.B.). 
Lit rr, 5 (1910) 6 L C 404, 
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that’ may -be,' thé :new'contract must be ohe supported by valid 
consideration. In -the: decision: ‘under-.-notice. the -certified 
purchaser-had ‘not- orily -put ‘the plaintiff in-possession but-bad 
also executed a ‘deed of relinquishment in his favour. - Notwith- 
standing this. the Court -held that-S. 66, Civil Procedure Code, 
was:a bar and that the-admissjon in the-deed of relinquishment 
did not opérate to vast title in. the plaintiff.as a subsequent 
transfer. A. distinction is-pointed out between a conveyance 
transferring title and a mere admission of title.in a document. 
As observed bythe’ Privy Council in Lokhee Narain Roy 
Chowdhry v. Kalypuddo Bandopadhyal: a mere permission to 
hold possession cannot alone give or transfer a title from the 
benamidar to.the real. owner, but-it is material to enquire 
whether. by reason of the antecedent relation between the parties 
it was .meaht .to..operate as a. transfer of property. .This 
however; as .well_as the decision in Monappa v. Surappa3,. were 
before che’ Transfer of Property. Act. “Where a. registered 
instrument is. necessary. now undér..the said Act, 4 mere 
adinission will not do. Butas regards the form of the document, 
all that is necessary is to see if there is a transfer of title. - 


de X 
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RAMCHANDRA KHASERAO v. GANESH BALWANT, I. L. R. 
57 Bom. 134. 

In this case four items of properties were mortgaged 
apparently with possession. Two of them were subsequently 
sold by the mortgagor and the purchaser redeemed the whole 
mortgage and obtained possession of all the four properties. 
Twelve years after such redemption by the purchaser, the ori- 
ginal owner of the remaining properties sought to recover 
possession of the other two mortgaged properties by paying off 
the proportion of the amount due on them to the purchaser who 
had redeemed the whole mortgage. The learned Judges have 
held that the purchaser held them adversely for over twelve 
years from the redemption asserting a full title to them and 
that therefore the suit was barred under Art. 144 of the 
Limitation Act. 

If the matter has to be tested on principle and apart from 
any decisions, it seems clear that the purchaser who redeemed the 
mortgage was entitled to a statutory charge which entitled him 
to possession by virtue of his lien over the other properties 
under S. 95 of the Transfer of Property Act before it was 
amended in 1929. If he was thus legally entitled to possession 
and the owner of the equity of redemption in the other items 
had no right to present possession, it is difficult to see how the 
possession of the former could be or become adverse 
to the latter. As a general rule, adverse possession 
contemplates one person entitled to present possession and 
another holding adversely to him. In the present case, 
both the elements seem to be absent. The plaintiff is 
not entitled to present possession till he pays his share 
of the amount due on the items in which he owns the 
equity of redemption; and the defendant is lawfully entitled to 
the possession that he holds till he is paid off. Again, if the 
defendant’s possession is thus referable to a legal title, he 
cannot put forward any higher title by reason of such posses- 
sion and there can beno adverse possession by reason thereof, 
See Lightwood, Time Limit of Actions, page 7, Doe v. Brighi- 
wenl and Thomas v. Thomas®. A lessee or a mortgagee in 
possession cannot by asserting a higher title in himself against 
the landlord or the owner of the equity of redemption who is not 
entitled to present possession acquire any higher title by such 

1. (1809) 10 East 583: 103 E. R. 897. . 
2. (1855) 2K. & J. 79 at 83: 69 E R 701. 
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assertion. See Muhammad Mumtas Ali Khan v. Mohan Singhi 
and Khiarajmal v. Daim’. A case of a co-owner who is barred 
by the ouster by his other co-owners may stand on a diferent 
footing as the former is entitled to and is in possession through 
his other co-owners who oust him from such possession by, 
Holding the property exclusively. This aspect of the matter is 
noticed by the learned authors of Mitra’s Law of Limitation 
(6th Edition) at page 1750 of the book, though we venture to 
think they do not give full effect to it, as they thought they 
were bound by the weight of decisions. Coming to decisions 
themselves, there does not seem to be any clear light and 
Murphy, J. observes, in the decision under notice, that there is 
tio decided case exactly in point. 

` The question is, however, not likely to arise after the recent 
amendments to Ss.95 and 92 of the Transfer of Property 
Act. It has been held in Umar Ali v. Asmat Als that the 
amendments are not retrospective. After the amendments, 
there is no question of adverse possession and the case will 
clearly fall under Art. 148 of the Limitation Act and the 
plaintiff will have sixty years to redeem the mortgage. 

We would however point out that after the amendments of 
the Transfer of Property Act by which the mortgagor who 
redeems is subrogated to the original mortgagee’s rights pro 
tanto, the mortgagor who redeems the entire mortgage is not 
without his difficulties. If he pays off the entire mortgage at the 
end of twelve years, he being subrogated to the original mort- 
gagee’s rights will find himself barred from enforcing his mort- 
gage right under Art. 132 of the Limitation Act twelve years 
after the due date under the mortgage, though under S. 95, as 
it originally stood, he had a fresh period of 12 years from 
the date of redemption by him to enforce his charge. See 
Umar Ali v. Asmat Alss, 


GoRDHANDAS CHAHOTALAL v. RAGHUVIRDASJI GANGA- 
rami, I. L. R. 57 Bom. 176, 

The managing partner of a firm who was assumed to have 
no authority to borrow on its behalf, borrowed moneys from the 
plaintiff on behalf of the frm and applied them for its purposes 
and the question was whether it was liable on the borrowing 





"1. (1923) L.R 50 I. A. 202: LL.R. 45 AlL 419: 45 M.L.J. 623 (B.C), 
2, (1904) L. R. 32 LA. 23:LL.R. 32 Cal, 296 at 311, 312 (P. C). 
3, (1931) I. L. R. 58 Cal. 1167 (F. B.). 
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to the plaintiff and the learned Judges have answered it in the 
affirmative. 


There does not seem to be any provision of the Indian 
Contract Act bearing on the point; but the matter is well settled 
in England and there seems to be a long line of authority for 
the view that where there is an ultra vires borrowing and the 
money so borrowed has not gone to add to the liabilities of the 
principal or firm or Company, but only has been utilised for its 
legitimate purposes, there is, in equity, no transgressing of the 
rule against borrowing by such a transaction and the principal, 
firm or Company on whose behalf such borrowing was made is 
liable on the borrowing to the extent to which it has gone for 
its legitimate purposes. The principle on which the rule is 
based has been stated differently in the various cases. In some 
cases, it was stated that the lender was subrogated to the credi- 
tor and he was supposed to be treated, in equity, as the assignee 
of the debt so paid off. See Baroness Wenlock v. River Dee 
Companyl. But this view has been definitely departed from in 
the later cases, especially Wrexham, Mold and Connah’s Quay 
Railway, In re’, where it was held that the lender does net 
become entitled to the securities of the creditor who is paid off 
with the money which would be the result of subrogation. The 
ground of the decision of the Court of Appeal in Wrexham, 
Mold and Connah’s Quay Railway, In re8 and Romer, L.J. in 
Bannatyne v. Maclver3 would seem to be that to the extent to 
which the unauthorised borrowing has not increased the indebt- 
edness of the principal or the firm, the borrowing itself is 
authorised. The result of this view would seem to be that if the 
agent mortgages properties of the principal and the amount 
goes to satisfy the legitimate debts of the principal, the mort- 
gage itself would be good to that extent as if it had been 
authorised. This was laid down by Lord Selbourne in Black- 
burn Building Society v. Cunliffe, Brooks, & Co.4, a decision 
which has been treated as the leading authority on the subject 
and followed in all the later cases. It has also been held that 
the liability discharged need not be one which was in existence 
at the date of the unauthorised borrowing but that it might also 
be a debt accruing later in point of time. See Baroness Wen- 
lock v. River Dee Companyl. The question whether in such 


—. 
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cases the lender should have advanced the money without the 
knowledge of the absence of authority on the part of the agent 
to borrow on behalf of the principal was not clearly settled till 
the decision of the Court of Appeal in Reversion Fund and In- 
surance Co., Lid. v. Maison Cosway, Lid.1, where it was held 
that even though the lender had notice of the want of authority 
of the agent to borrow, he was entitled to those rights. The 
question does not seem to have received much consideration in 
this country, the only decisions, apart from the one under notice 
being those in Heramba Chandra Pal Chowdhury v. Kast Nath 
Sukul8 and Ghastram v. Raja Mohan Bikrams. But the state- 
ment of the law in these latter cases to the effect that the lender 
should not have notice of the absence of authority to borrow 
on behalf of the principal would seem to have been based on 
the observations of Romer, L.J. in Bannatyne v. Maclvert and 
to require reconsideration in the light of the view of the major- 
ity of the Court’of Appeal in Reversion Fund and Insurance 
Co., Lid. v. Maison Cosway, Lid.1, referred to above. The 
latest reported English case where the principle came in for 
application was in B. Liggett (Liverpool) v. Barclays Banks. 


ee wed <9 ns a ee ek eS ee 
B. 364. ' 2. (1905) 1C. L. J. 199. 
L. J. 639. 4. (1906) 1 K. B. 103. 

5. (1928) 1 K. B. 48. 


LXV] THE MADRAS LAW JOURNAL (N.I.C.). 57 


Tan Soon Toyz v. L. E. Du Bern, I.L. R. 11 Rang. 
328. 

While doing lip service to the rule that when a person 
agrees to pay a certain sum ‘on demand’ that sum is prima 
facie payable forthwith, the decision in this case,more leans to 
the Austinian theory much denounced by Holloway, J. in 
Eathamukala Subbammah v. Ragiaht and Vencataramanier 
v. Manche Reddy® as ‘a mischievous crotchet’ founded 
on a confusion of the Roman ideas of ‘“acito nata” 
and “mora”. In the Limitation Act of 1877, Art. 58 
enacted that for loans repayable on demand, demand was 
necessary to start limitation. But the later Acts have specially 
altered it. The rule was in some cases literally applied even to 
deposits in banks (see Ichha Dhanji v. Natha3) without noticing 
the distinction pointed out in Joachimson v. Swiss Bank 
Corporation’ that whereas in the case of loans to private 
parties, the debtor has to seek out the creditor, in the case of 
banks, the creditor customer has to call on the bank and demand 
payment. (See also Balakrishnudu v. Narayanaswamy Chetty.) 
The legislature remedied this by specially including these 
deposits in Art. 60. 

The mortgage in question was executed on 28th July, 
1916, in renewal of a prior debt and the mortgagors thereby 
covenanted with the mortgagee to pay to him on demand the 
sum of Rs. 25,000. The fact that it was a renewal is evidently 
deemed as sufficient indication that “ on demand” was intended 
to mean “after demand”. This argument may well be applied 
even to renewal of a promissory note, but it has never been so 
understood. In Seetharama Atyar v. Muniswami Mudaliar6 the 
headnote laysdownthat except in transactions connected with 
law merchant, the words ‘on demand’ have meaning. Possibly 
the reporter got it from the observation at page 615 in dealing 
with Brightly v. Nortont. The decision under review does not 
in terms go the length of saying that in mortgage transactions 
‘on demand’ necessarily means ‘after demand’. In fact Pertanna 
Goundan v. Muthuvira Goundan8 was a plain case of mortgage 
and though in Seetharama Atyar v. Muntswami Mudaliar6 it 
is stated that even that case cannot be regarded as laying down 





1, (1873) 7 M.H.C.R. 293. 2. (1873) 7 M. E C. R. 298. 

3. (1888) LL.R. 13 Bom. 338, 
4, (1921) 3 K. B. 110. 5. (1912) L L. R. 37 Mad. 175. 
6, (1918) 37 M. L. J. 613. 7. 32L. J. (Q.B.) 38. 
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good law, it possibly proceeded under a misapprehension that 
it was also a case of an instalment bond. Pertanna Goundan 
v. Muthuvira Goundan! is approved in Tirumalanadham 
Surayya v. Bapirazu2. Seetharama Aiyar v. Muniswami 
Mudaliar8 was acase of an instalment bond, providing that on 
default of payment of an instalment, the whole shall be payable 
on dematid. A vernacular expression was used therein 
u grese Cniex®iCurg ”, which may be construed as “ when 

òu tequire”. On the facts the decision is possibly right. 
th stalment Bohd ‘cases stand on a different footing and in that 
måtter Perumal ‘Ayyan v. Alagirisami Bhagavathar’ is not 
appr ‘Oved by later decisions. In The Secretary of State for 
India v. Prasad Bapulis Mr. Justice Coutts Trotter, as he 
then was, foudd some difficulty even to reconcile Karindan 
Kikittiassiin v. Karitidan Suppié with the line of cases holding 
ön demand’ ‘means ‘ forthwith’. The necessary result of the 
Yeasoning in this case will mean that whenever a loan is renew- 
ed by a mortgage, the expression ‘on demand’ ‘in such a docu- 
ment lòbes ‘its well-established legal significance. 





Tue BANK oF CHETTINAD v. Ko San Ox, I. L. R 
11 ‘Rang. 372 (F.B.). 

In effect no doubt the decisions have gone to the extent of 
adding the words ‘as such’ after the word ‘agriculturist’ in 
S. ‘60 (1), proviso (c) of Civil Procedure Code, 1908, but the 
‘other literal view taken in Ma E Se v. Ma Bok Son’ that for 
the prohibition against attachment to arise, it is enough that 
the ‘House is one belonging to an agriculturist and occupied by 
him, would unduly widen the protection to judgment-debtors and 
tay take in even the case under notice in which it was found that 
‘the debtor entered into occupation of the house only about the 
‘time’of the attachment to save it from being attached. Beginning 
from Radhakisan Hakumyji v. Balvant Ramfis it has uniformly 
been held that it is restricted to agriculturists in the strict 
sense; and being an exception to the general rule ‘that all 
‘property of a personiis liable for his debts, the onus lies dn ‘him 
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to prove (+) that he is an agriculturist, and (ti) that the house 
was being used or occupied by him for purposes of agriculture. 
(Pandurang Balaji v. Krishnaji Govind? and Jamna Prasad 
Rauiv. Raghunath Prasad’.) Consistently with the policy 
underlying the rule, namely, that an agriculturist should not be 
deprived of his place of residence by a process of Court, even 
a sale to another agriculturist is held invalid. (Mirsa v. 
Jhanda Rams.) But where the house of the agriculturist, 
otherwise falling under S. 60 (1), proviso (c) is specifically 
mortgaged, it has been held in Bhagvandas v. Hathibhais, 
Bhola Nath v. Musammait Kishori and Mubarak Husain v. 
Ahmads, etc., that in execution of the mortgage decree, the 
bouse can be sold, by a rather technical reading of the section 
that it prohibits an attachment and a sale following thereon .- 
and cannot therefore apply to a mortgage decree where no 
attachment is necessary. It is also rested on the ground that the 
executing Court cannot go behind the decree which directs a 
sale of the property. Banerji, J. in Bhola Nath v. Musammat 
KishortS and Ryves, J. in Mubarak Husain v. Ahmade have 
dissented from the majority of the Full Bench. As Ryves, J. 
points out “it does not answer the objection that in spite of a 
contract, the legislature has ruled that the contract shall not be 
enforced by sale of the mortgaged house”. It has, no doubt, 
been held that even an objection to the jurisdiction of the Court 
which passed the decree cannot be entertained by the executing 
Court (Zamindar of Ettiyapuram v. Chidambaram Chetty? 
and Lakshmibas Anant Kondkar v. Ravji Bhikaji Kondkar8), 
except possibly where the absence of jurisdiction is apparent 
on the face of the decree (Gora Chand Haldar v. Prafulla 
Kumar Roy®). But there is a line of cases where it has been 
held that if there is a prohibition enacted by the legislature on 
considerations of public policy, that prohibition must be given 
effect to by, the executing Court, if it is brought to its notice 
and is admitted or easily appears from the decree. (Raja of 
Kalahastt v. Venkatadri Raol0, Raja of Vistanagaram v. 
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5. (1911) L L. R. 34 All. 25 (F. B.). 
6. (1924) L L. R. 46 AlL 489 (F. B.). 
7. (1920) L L. R. 43 Mad. 675: 


10. (1927) L L. R. 50 Mad. 897 : 
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Dantivada Chelliahi, Katwari v. Sita Ram Tiwari? and Sat 
Dhar v. Ram Chandra.) 





LaxMAN RAMCHANDRA V. SHRIDHAR VAMAN, I.L.R. 57 
Bom. 202. 

This decision settles a rule of practice, at least, so far as 
the Bombay courts are concerned. When an application for 
the stay of execution of a decree or order is made to the appel- 
late court, it is sometimes met by the objection that no appli- 
cation for execution has been made to the lower court and that 
therefore the application for stay is premature. This objection 
was given effect to in Janardan v. Nilkanth& which was fol- 
lowed in two decisions of the Lahore High Court in Narain 
Singh v. Anup Singhs and Nawab v. Hukam Dine. While 
there may be something to be said for the view that a stay of a 
proceeding contemplates that the proceeding is pending, there 
are obvious disadvantages as pointed out by the learned Judges 
in the case under notice in giving the provisions of Order 41, 
rule 5 of the Civil Procedure Code such a narrow construction. 
It has been the practice in Madras, as it is to be seen from this 
case in Bombay also, to order a stay of execution even though no 
execution proceeding is pending in the lower court. This deci- 
sion gives effect to the practice and distinguishes the earlier 
case referred to above, as based on Order 41, r. 6 of the Civil 
Procedure Code and not Order 41, rule 5 which deals with stay 
of execution. We must say that the prior decision does not 
discuss the question and the ground of the decision itself is 
not quite intelligible. After the consideration of the question 
in the decision under notice, both the Lahore cases referred 
to above would seem to require reconsideration. 


[Enb oF VoL. LXV.] 





1. (1904) I. L. R. 28 Mad. 84: 14 M. L. J. 468. 
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NOTES OF RECENT CASES. 


Krishnan Pandalai, J. C. M. 8) A. No. 158 of 1932, 
5th May, 1933. 

Civil Procedure Code (V bf 1908), O.38, R. 2—Surety for 
production of judgment-debtor—Execution of security bond—Inr 
solvency of judgment-debtor subsequently—Production of judg- 
ment-debtor in Court on decree-holder’s application—Whether 
production of an insolvent judgment-debior could be said to be in 
compliance with the terms of the bond. 

A judgment-debtor was arrested before judgment but was re- 
leased on the surety executing a security bond under O. 38, R. 2, 
Civil Procedure Code, for his production. Soon after the passing of 
the decree, the judgment-debtor was adjudicated an insolvent. On 
an application by the decree-holder to the Court, the surety pro- 
duced the insolvent judgment-debtor before the Court. Objection 
was taken that as by the judgment-debtor’s appearance there could 
be neither satisfaction of the decree nor punishment of him for not 
satisfying the decree, the production was not sufficient. 

Held, that the production of the judgment-debtor, even though 
an insolvent at that time, was a sufficient compliance with the terms 
of the security bond. 

1923 Rang. 98 dissented from. 

43 Mad. 272 distinguished. - 

R. Desikan for V. C. Vecraraghauah for Acpelane 

S. Narayana Atyar and Alwar Naidu for ss 

K. C. 
Madhavan Narr, J. C. R. P. No. 73 of 1930. 

9th May, 1933. 

Limitation Act (IX of 1908), Ss.6 and 17--Subscriber to chit 
fund—Death of subscriber leaving minor legal representaiwes— 
Deceased’s sister acting as guardian—Chit ending in 1921—One of 
the minors attaining majority in 1928—Assignment of his 1ighi—- 
Plaintiff's suit in 1929 for paid-up amount—-Suit within time, 
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A person who wasa subscriber in a chit fund died in 1917 
leaving two minor sons. In 1918 his sister who, in the absence of 
any other guardian, was conducting his family affairs, committed 
default in paying the subscription for the chit. The right to sue for 
paid-up subscription arose in 1921, when the chit ended. In 1928 
the elder of. the minor sons became a major and assigned this right 
to the plaintiff who sued in.1929 to recover the amount paid as sub- 
scription, from the defendants, the sons of the -Karaswan of ine 
chit, 

_- Held, thatthe limitation for Hedi should be EE ander 
S, 7 of the Limitation Act from the year 1928 when the elder 
minor became a major ahd ERNIE of suing arid therefore the suit 
was within time. 

Held also that the rit in 9 Cal. 663 and 42 Mad, 637 which 
held that the exemption, under S.6 was personal and did nòt extend 
to the assignee of a minor did not apply to a case under S: 17. 
anD Ramoswami Aiyor for Petitioner. 

` A. Swaminatha diyar for Respondent. 

P. Rajamannar for Government Pleader, 

K.C. ! : 
Pakenham Walsh, J. S. A. No, 622 of 1929. 

10th May, 1933. 

Transfer of Property Act (IV of 1682), S. 82—Morigage— 
Contribution—How contribution claim ts to be assessed, 

A mortgagor of several properties sold one of the items 
included in the mortgage to plaintiff’s predecessor-i in-title and 
subsequently became an insolvent, The mortgagee of all the ilems 
of property brought a suit on his mortgage and a preliminary 
decree was passed. Meanwhile the Official Receiver in whom the 
estate of the mortgagor vested during his insolvency sold another of 
the mortgaged items io the defendant. Thereafter the final decree 
in the mortgage suit was passed and properties were brought to 
Court auction sale. The plaintiff, being a purchaser of one of the 
items, applied to set aside the sale under O. 21, R, 89 of the Civil 
Procedure Code on depositing in Court the decretal amount. He 
claimed contribution from the defendant for the amount pai by 
him, 

Held, that the plaintiff was entitled to contribution under rs" 
of thé Transfer of Property Act. i 

52 All, 358: 59 M. L. J. 177 (P. C.) followed. 2 

(2) that poundage should be included in his claim for con- 
‘tribution. 
24 Mad. 85 followed. 
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~ . (3) that he could not claim contribution -with respect to'the 
5 per cent. of the purchase money paid to the purchasers or auction 
fees paid by him. . 

36 All. 272 followed. < 

N. S. Srinivasa Aiyar and G. Jagadisa Aiyar for Appellant: 

K. Balasubrahmania Aiyar and K. Chandrasekhara ae for 
Respondent. 

K.C. — 


Curgenven and A. S. No. 165 of 1927, 
Sundaram Cheity, JJ. 

10th May, 1933. 

Hindu Law—Sudra’s illegitimate son—Successton to imparti- 
ble estate in preference to father’s collaterals whether possible— 
Illegitimate son entitled only to maintenance. 

Where the illegitimate son of a Sudra owner of an impartible 
estate claimed to succeed to his deceased father i in preference to his 
father’s brother, 

Held, that there was no reason to depart am the consensus 
of opinion of all the Courts of India as well as the Judicial 
Committee that the illegitimate son of a Sudra was not entitled to 
claim a share with his father’s collaterals but only to maintenance. 

The rules of succession by way of survivorship and inherit- 
ance as regards partible property have to be applied to an impartible 
estate. 

It is clear that the illegitimate son’s right to a share in the 
estate of his putative father is not based on the right by birth as in 
the case of an aurasa son, for the text of the Mitakshara expressly 
negatives the right of share during his father’s lifetime against the 
latter’s will. 

The recent Privy Council decision in 55 Mad. 1 decides that 
the illegitimate son of a Sudra is not entitled to partition as 
between himself and his father’s collaterals but only to maintenance 
out of the joint family property. The analogy of widows and 
disqualified heirs applied to the illegitimate son in their Lordships’ 
judgment, clearly brings out that they recognised his membership 
in the family but did not confer on him the rights of a coparcener. 

Case-law reviewed. 

K. V. Krishnaswami Aiyar, T. L. Venkatarama Atyar and 
T. S. Swaminatha Aiyar for Appellant. 

S. Srinivasa Aiyangar, S. Nagaraja Aiyar and N.: C. Vijaya- 
raghavachariar for Respondent. 

K.C. — 


Pakenham Walsh J, = 3 : _§. A..No. 535 0f-1929. 
10th May, 1933. ee : Be et 
Limitation Act (IX of 1908), S. 14—Suit by plamtifs 
against defendants for value of articles—Prior suit in which both 
plaintiffs and defendants were defendants—The then plaintiffs 
suing present plaintiffs as sureties under order of Court for value 
of certam articles—Contention in that suit by the present plaintifs 
that present defendants who were also defendants along with them 
in that suit were liable—Prior. suit ending with a decree against 
‘present plaintiffs alone—Limitation—Whether time involved in the 
conduct of prior suit to be deducted—sS. 14 not applicable, causes 
of actionin the two suits being distinct—Section to be interpreted 
strictly. £ 

S. 14 of the Limitation Act must be interpreted strictly 
according to its provisions and no equitable principles of suspension 
of limitation are permissible apart from the Act itself. 

In a prior litigation, the plaintiffs in the present suit were 
defendants 1 to 3 and the present defendants were defendants 4 
and 5, The plaintiff in that action was suing to recover the value 
of some articles which the then defendants 1 to 3 had in their 
possession as sureties under order of Court. Defendants 1 to 3 had 
contended that even though they had executed the security bond, 
only defendants 4 and 5 were liable to the plaintiff, inasmuch as 
they had unlawfully removed the suit articles from the possession 
of defendants 1 to 3. Defendants 1 to 3 clamed no relief against 
defendants 4 and 5. It was held that defendants 1 to 3 were liable 
under the security bond to the plaintiff and the question of the 
liability as between the plaintiff and defendants 4 and 5 could net 
be gone into in that suit. 

Defendants 1 to 3 filed the present suit making the then 
defendants 4 and 5, defendants, claiming the return of. the value 
of the articles. To save limitation, they sought to deduct the 
time occupied in the prior litigation under S. 14. 

Held, that in the prior litigation, no relief had been claimed by 
the present plaintiffs (then defendants 1 to 3) against the present 
defendants (then defendants 4 and 5). Al that they had set up 
was the liability of the then defendants 4 and 5 to the then plain- 
tiff. The causes of action being different in the two suits, S. 14 
could not apply. : 

1933 Mad. 197; 1925 M. W. N. 241 and 50 Mad. 417 followed. 

T. R. Venkatarama Sastri and N. S. Srinivasa Aiyar for 
Appellants. l : : eas 

K. Bhashyam and T. R. Srinivasan for Respondents. D 

K.G 


oe 


` a se 





Ramesam, J. C. M. P. No. 2774 of 1933. 
20th June, 1938. 

Letters Patent, CI. 16—High Court's powers to receive appeals 
during the period when District Courts are closed, whether impe- 
rative. 

Under Cl. 16 of the Letters Patent, the High Court must, when 
the District Courts are closed, and otherwise may receive appeals 
that lie to such Courts and may pass interim orders whenever 
necessary, though it has no power to entertain suits for the first 
time which ought to be filed in the inferior Courts beyond its 
ordinary original jurisdiction. 

The interpretation adopted by Wallace, J., of Cl. 16, Letters 
Patent, in his Order of Reference to the Full Bench in 63 M. L. J. 
450 at 454 accepted. 

52 Mad. 52 distinguished. 

7 All. 230 and 14 Mad. 183 followed. 

17 Cal. 155 and 23 Mad. 367 referred to. 


C. S. Venkatachari, T. R. Srinivasan and R. Destkan for 
Petitioner. 


K. Ramanathan Chettiar for Respondent. 


RK. C. p 

Venkatasubba Rao, J. S. A. No. 821 of 1929. 
24th July, 1933. 

Civil Procedure Code (V of 1908), O. 21, Rr. 16 and 22— 
Application by transferee decree-holder to be brought on record 
as well as for transmission of decree—Execution in transferee Court 
within a year thereof—Absence a notice under R. 22—Whether 
subsequent sale ts void, 

Where an assignee of a decree more than a year old at the 
time, applied under O. 21, R. 16 to be brought on record as trans- 
feree holder and for transmission of the decree to another Court 
for execution and the Court after notice to the judgment-debtor 
recognised the assignment and ordered transmission and further 
proceedings were taken within a year thereof in the executing Court 
without the issue of a notice under O. 21, R. 22, 

Held, that an application under O. 21, R. 16 was a substantive 
application to execute the decree, and not a mere step-in-aid of 
execution. 

_ Held, further, that the proceedings were not void for want of 
such notice and that they fell within the proviso to R. 22. 

R. Somasundaram Aiyar for Appellant. 

T. S. Venkatesa Aiyar for Respondent. 

K. C. E 

N. R. C. 





Reilly and Burn, JJ. O. S.A. No. 99 of 1931. 
26th July, 1933. f 


Hindu Law—Joint family—Business by three alone of four 
brothers— Partnership deed—Whether such a business can be 
recognised as joint family firm—Whether minor son could be held 
liable for debts incurred in such partnership business. 

A joint Hindu family firm is a special form of partnership, 
the members of which must be either the whole of the joint family 
or the whole branch of the joint family. Rights cannot be conferred 
or liabilities imposed on the members by contract, subject to the 
possible exception, that if joint family consists of adult members 
only ora branch consists of adult members only, then a joint family 
‘firm may be started by-the members of that joint family or branch, 
with their consent, express or implied. 

Where a joint Hindu family consisted of a father and four 
sons and the father started a business which was treated by him as 
his self-acquired property, and after his retirement from businéss, it 
was continued by his three younger sons under a partnership deed 
while the eldest son took no partin the business though the facts 
proved did not make out that he was divided from his brothers, but 
subsequently when one of the brothers died leaving a widow and a 
minor son and the remaining two partner-brothers became thereafter 
insolvents and their properties vested with the Official Assignee, 
who asked the Court to make a declaration that the minor son of 
the deceased brother was also liable for debts of the firm as the 
business carried on by the insolvents was a joint family business, ` 

Held, that even if it were possible for two members of an 
undivided family themselves to deal with property so acquired ag 
to impress upon it the incidents of- joint family property, that 
would not show that some members of the joint family or some of 
the members of a branch of a family for themselves alone and 
their descendants could create a joint family firm. 


25 Mad. 149 followed. 

(1873) 20 W. R. 197 dissented foal 

10 M. I. A. 490; 25 Mad. 678 and 27 Mad. 382 referred to. 

S. Varadachariar, O. T. G. Nambiar, T. N. C. Srinivasa- 
varadachariar instructed by Moresby and Thomas for Appellant. ` 

K. S. Krishnaswami Aiyangar, K. Krishnaswami Aiyangar 
and A. R. Krishnaswami Aiyar for Respondents. ` 


K: C: SS 


Venkatasubba Rao, J. S. A. No. 523 of 1931. 
28th July, 1933. 


Hindu Law—Division of status—Coparcener making gift of 
Specific ttem—Validity thereof—Remedy of the donee—-Transfer 
of Property Act, Ss. 122 and 127—Minor donee—Accepiance by 
guardian de facto— Legal guardian alive—Effect of. 


The gift by a member of a joint Hindu family after severance 
of status, of a specific item of property followed by handing over 
of possession is valid. 

25 Mad. 690 (F. B.) referred to. 

The donee is competent to sue for partition and allotment of 
the specific item to the donor's share. 46 Mad. 815 referred to. 
Acceptance need not necessarily be by a de jure guardian on behalf 
of a minor. 

S. 127 of the Transfer of Property Act empowers the minor 
on attaining age to disown the gift if it is onerous or prejudicial 
to his interests. - 

P. Venkataramana Rao and K, G. Srinivasa Aiyar for Appel- 
lants. 

T. R. Venkatarama Sastri and M. S. Vaidyanalha Aiyar for 
Respondents. 

K. C. — 

Krishnan Pandalat and Curgenven, JJ. A. S. No. 94 of 1928. 
2nd August, 1933. 


Civil Procedure Code (V of 1908), O. 23, R. 1—Several 
plainiifs—-Applicahon for withdrawal by one—Refusal—Powers 
of Couri. 

The plaintiff has no absolute right to withdraw a case and 
when there are more plaintiffs than one and one of them opposes 
the withdrawal of the suit by the other the Court may, if it finds 
that such withdrawal is prejudicial to the other plaintiff, refuse 
the application. Where a sale by a Zamindar was impeached by 
his successor. and by a mortgagee from him prior to the sale and 
the Court permitted the suit to be withdrawn at the instance of the 
successor only and held that the suit could not be continued by the 
mortgagee, 

Held, that the order permitting the withdrawal of the suit was 
erroneous in law and that the order dismissing the suit as regards 
the other plaintiff must be set aside. 

(1905) 2 Ch. 460 relied on. 

9 C.L.R. 332 and 29 Bom. L.R. 299 considered. 

B. Sitarama Rao and S. R. Muthuswami Aiyar for Appellants. 


K.S. Sankara Aiyar for Respondent. 
B.V. V. 





Sundaram Chetty and C. R. P. No. 1562 of 1931. 
Pakenham Walsh, JJ. 

2nd August, 1933. 

Civil Procedure Code (V of 1908), 0.34, R.7 (2)—Mort- 
gage—Redemption—Decree directing payment! before a date fired 
—Consiruction of—Court’s jurisdiction io extend time for pay- 
ment, 

In a suit by a reversioner to set aside a mortgage and sale (the 
consideration for the sale being partly to discharge the mortgage) 
the trial Court found the mortgage binding but not the sale, and 
passed a decree in the following terms: “The plaintiff will recover 
the suit properties from the 3rd defendant (the vendee) on paying 
Rs. 2,814-9-11. Time six months... ..” There were appeals to 
the District Court and tothe High Court in which the reversioner 
was unsuccessful. Thereafter the reversioner applied to the trial 
Court under O, 34, R. 7 (2), Civil Procedure Code, to extend the 
time for paying the amount and redeeming the property. Time 
was extended by the trial Court relying on 43 M. 357. 

Held, ona construction of the decree in the light of facts of 
the case that it was one for redemption. Hence the Court had 
jurisdiction to extend time under O. 34, R. 7 (2), Civil Pro- 
cedure Code. 

The Court may pass a decree for redemption even though the 
suit was not framed for that relief. 

16 I. C, 405, 34 All. 388 and 35 All. 116 followed. 

43 All. 25 not followed. 

The question of the correctness of 43 M. 357 was not gone, 
into. 

K. Rajah Aiyar and N. G. Krishna Atyangar for Petitioner. 

K. Bhashyam Aiydngar aud T. R. Srinivasan for Respond- 
ents. 

K.C. 


O ffictating Chief Justice and Appeal No. 408 of 1927. 
Venkatasubba Rao, J. 
7th August, 1933. 
Civil Procedure Code (V of 1908), S.34—Contract—Breach 
—Damages—Interest—Award of interest from date of plaint 
permissible—Discretion of Court. 


Under S. 34, Civil Procedure Code, the Court has a discretion 
to allow interest upon the damages for breach of contract 
awarded, from the date of plaint. 


51 M.L.J. 243 followed. 


V. Radhakrishna Ayyah and K. G. Srinivasa Aiyar for Appel- 
lants. 

C. Krishnaswami Aiyar instructed by Messrs. King and Part- 
ridge for Respondents. i 

K. C. — ` 

Reilly and Burn, JJ. O. S. A. No. 39 of 1931. 
16th August, 1933. l 

Sale of goods—Intermediary—Endorsement of railway re- 
ceipis for goods in transit —Purchaser issuing ‘pay orders’—Nego- 
tiation of ‘pay orders’\—Vendor’s insolvency before delivery of 
goods-—O ffictal Assignee’s ciaim of unpaid vendor's lien for goods 
—Whether entitled to—Dishonoured bill—Bill outslunding in third 
persons — Delivery of goods—Constructive—Presidency Towns 
Insolvency Act, S. 52 (2) (c). f 

A as the intermediary ot B sold to C some tons of ground-nuts 
and endorsed railway receipts for the goods then in transit and C 
gave A a few ‘pay orders’ towards 90 per cent. of the price which 
A handed over to B. B negotiated the ‘pay orders’ forthwith 
through another person and got cash. B then became an insolvent 
before the goods were taken delivery of by C and the Official 
Assignee claimed against C an unpaid vendor’s lien as C declined 
to pay the persons ın whose favour the ‘pay orders’ were negotiated, 
apprehending trouble about delivery on the insolvency of B. The 
Official Assignee further raised the contention that possession did 
not pass to C merely by the endorsement and delivery of the rail- 
way receipts and that the goods at the time of B's insolvency were 
in B's reputed ownership under S. 52 (2) (c) of the Presidency 
Towns Insolvency Act. 

Held, (1) that,as B had negotiated the pay orders without his 
name appearing on the documents, he was not liable to the persons 
in whose favour they were negotiated and hence B, in whose place 
the Official Assignee stood, was not an unpaid vendor and there- 
fore had no lien whatsoever over the goods. 

10 Ch. App. 491 followed. 

N. R.C. 
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(2) that the ‘pay orders’ were outstanding in the hands of 
third persons and, though dishonoured, B or the Official Assignee 
had no right to sue for the price of the goods against C. 

(1908) 1 K.B. 344 followed, and 


(3) that the endorsement and delivery of the railway 
receipts amounted to delivery (constructively) of the goods to C 
and B was not in possession of the goods at the time of insol- 
vency. 

56 Mad. 177 and 40 Bom. 630 (P.C.) followed. 

Scope of S. 52 (2) (c) of the Presidency Towns Insolvency 
Act explained. 

S. Srinivasa Aitio K. Bhashyam Aiyangar and T. R. Sri- 
nivasan for Appellants. - 

K. S. Krishnaswami Atyangar and M.S. Venkatarama Aiyar 
for Respondents (Official Assignee). 

K.C- > . 
Pakenham Walsh, J. C. R. P. No. 85 of 1930. 
18th August, 1933. a 

Accounts—Settlement of account—Writing promising to pay 
balance immediately Whether amounis to acknowledgment or 
promissory note—Agreement or bond. 

Where on a settlement of accounts between the parties the 
defendant signed the plaintiff’s account book agreeing to return 
the balance due by him immediately and the panime sued to 
recover the same, 

Held, that the writing in the account book did not constitute 
an acknowledgment because it contained an naconditonal under- 
taking to pay. gi 

Held, further, that the writing did not amount to: a promissory 
note since the payee was not named therein. 

Quaere: Whether the writing amounted to a memorandum of 
agreement or bond. f 


1903 A.W.N. 174,3 Bom. L. R. 699 (F.B.) and 8 Bom. L. R. 
644 referred to. 


C. S. Swaminathan for Petitioner. a 
Parakat Govinda Menon for Respondent. ` 
B. V. V. 
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Miahaan Nair, J. S. As. Nos. 557, 558 and 1035 to 1037 of 1929. 
30th August, 1933. 
Hindu Law—Gift of undivided coparcenary property by a 


grandfather to grandson through hu of mone 
Illegal. 


A gift of ancestral property by a grandfather to his 
daughter’s son (in these cases the gift was money with which 
mortgages were taken in ihe name of the grandson) cannot be 
upheld, as the interpretation of the Hindu Law texts; even though 
it may support cases where gifts of properties at the time of 
marriage of a daughter or a sister by a father or a brother respec- 
tively have been made, if applied to a case like this would mean an 
extension of the law, unwarranted by any text or decision, however 
much the circumstances may show that the gift should be upheld, 

9 M. 273 followed. e 

_K.Y. Adiga for Appellant. 

B. Sttarama Rao for Respondents. 

K. C. 

Bardswell, J. C. R-P. No. 1517 of 1932. 
1st September, 1933. 


Madras Village Courts Act (I of 1889), S. COMEN of 
the order of the District Munsif under S. 73—Provisions of the 
Civil Procedure Code not applicable. 


The District Munsif acting under S. 73 of the Madras Village 
Courts Act is not bound by the provisions of the Civil, Procedure 
Code and he need not write a judgment such as complies with 
the provisions of O. 20, R. 4 (2) of the Civil Procedure Code. The 
Madras Village Courts Act is a self-contained one and though the 
High Court has got powers under S. 115, Civil Procedure Code, to 
revise an order passed by the District Munsif acting under S. 73 
of the Village Courts Act, yet the other provisions of the Civil 
Procedure Code do not apply. 

59 M.L.J. 684; 34 I.C. 503 and 53 M.L.J. 131 referred to. 

If a petition under S.73 is allowed by the District Munsif 
some reason for the order must be stated, but no reason need be 
stated for dismissal by him. 

50 Mad, 494 referred to. 

K. V. Srinivasan for Petitioner. 

A. Nagaswami Aiyar for Respondent, 


K. C, 








N. R.C. 
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Bardswell,J. ` S. A. No. 750 of 1929 
Oth Sepiember, 1933. 


Civil Procedure Code (V of 1908), S. 64—Scope of—Private 
sale contrary to attachment—Subsequent morigage to decree-hold- 
er in satisfaction of decree—Suit on the mortgage and sale in 
execulion thereof—Mortgage and sale not claims enforctble 
under the attachment. 


In execution of a money decree, properties of the judgment- 
debtor were attached and subsequently mortgaged to the decree- 
holder in satisfaction of his decree. Meanwhile, pending attach- 
ment, the judgment-debtor had sold the properties to a third person 
by a private transfer. The plaintiff,a purchaser of the mortgaged 
properties in execution of the decree for sale passed in a subse- 
quent suit on the mortgage, sued to recover possession of the 
properties from the private alienee from the original judgment- 
debtor. 

Held, that the mortgage and sale thereunder were not claims 
enforcible under the attachment within the meaning of S. 64 of 
the Civil Procedure Code so as to prevail over the private sale to 
the defendant, as the attachment had come to an end by the 
satisfaction of the decree. 

7 Cal. 107 (P.C.) followed. 

There is no difference in principle between a private sale and 
a mortgage in satisfaction of a decree. 


S. Panchapagesa Sastri and K. R. Krishnaswami Aiyar for 
Appellants. 

K. V. Ramachandra Aiyar for Respondents. 

K. C. 
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O ffictating Chief Justice and S. A. No. 671 of 1932. 
Venkatasubba Rao, J. 
13th September, 1933. 


Negotiable Instruments Act (XXVI of 1881), Ss.37 and 39— 
Promtssory note being an accommodation note—Payee endorsing 
the note in favour of another, a holder in due course—No notice of 
the irue nature of the note on the part of the endorsee at the time 
of indorsement—Subsequent knowledge, and agreement beiween 
the payee and the holders in due course by which holders in due 
course reserved their rights against the maker of the notg— 
Whether the maker is liable as principal-debtor. 


The Ist defendant executed a promissory note in favour of 
the 2nd defendant payable after 74 days and the 2nd defendant (or 
payee) endorsed it to the plaintiffs,a Bank. At the time when the 
note was endorsed by the 2nd defendant in favour of plaintiffs, 
whose case was that they had paid full consideration and become 
holders in due course, they had no notice that it was an accommo- 
dation note; but subsequently, on obtaining knowledge of the true 
character of the note, they entered into an arrangement with the 
2nd defendant by which they agreed not to proceed against the 2nd 
defendant and reserved their rights against the lst defendant, the 
maker of the note. The lst defendant on being sued for the 
amount pleaded discharge owing to the arrangement between the 
2nd defendant and the plaintiffs whereby the 2nd defendant alone 
was the principal-debtor, while he was purely a surety. 

Held, (1) that the agreement between the plaintiffs and the 
2nd defendaut did not have the effect of discharging the Ist 
defendant, the maker. 

Mere knowledge on the part of the endorsee of the fact that 
the bill or note was an accommodation note or bill, whether such 
knowledge comes to him at the time of indorsement or afterwards, 
is absolutely irrelevant. 

It is not knowledge but an actual contract to the contrary that 
will effect a reversal of the prima facte position that the maker or 
acceptor is the principal-debtor and the payee or drawer is the 
surety. 

The mere fact that S. 39 of the Negotiable Instruments Act 
provides in respect of a bill of exchange for the reservation of the 
holders’ rights against other parties does not show that the main 
principle recognised as part of the law of Contracts does not apply 
to other negotiable instruments. 

(2) that even assuming that the payee was the principal- 

» debtor and the maker, the surety only, the plaintiffs were entitled 
N. R C. 
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to a decree against the 1st defendant, their rights having been 
expressly reserved by the agreement in question. 

56 Mad. 625 relied on. 

English Law reviewed. 

Rowlatt on “The Law of Principal and Surety,” p. 5, Daniel 
on “Negotiable Instruments,” paras. 1334 and 1335 and Maxwell 
on “The Interpretation of Statutes,” 7th Ed., p. 268, referred to. 

S. Parthasarathy and V. K. Thiruvenkata Chari for Appel- 
lants. 

K. Rajah Aiyar and K. Subrahmanyam for Respondents. 

° K. C. 
Sundaram Chetty and Cr. As. Nos. 229 and 230 of 1933. 
Pakenham Walsh, JJ. a 

14ih September, 1933. 

Evidence Act (I of 1872), S. 114, Ill. (b)-—Two approvers— 
Uncorroborated testimony of —Conviction of accused based upon 
—Inde pendent evidence necessary. 





Where there were two approvers in a case of murder, and 
each spoke to a set of different circumstances, vis., the first 
approver gave evidence as to the actual murder, and the second 
approver gave evideuce as to the concealment of the dead body of 
the murdered man, and both implicated the same accused, while 
even according to their evidence, the frst approver was not present 
at the concealment, and the second approver was not present at the 
murder, and the learned Sessions Judge who tried the case con- 
victed the accused holding that there was corroboration of the 
evidence of one approver by that of the other in appeal by the 
convicted persons, it was 

Held, that (1) an approver’s evidence was untrustworthy 
unless it was corroborated by independent evidence in material 
particulars, < 

that (2) the corroboration which was needed in order 
to make the testimony of an approver witness trustworthy should 
be corroboration derived from evidence which,was independent of 
accomplices, and not vitiated by the accomplice character of the 
witness, and 

that (3) therefore the conviction based upon the sole 
evidence of two approvers could not be sustained. 

54 M. 931: 61 M.L.J. 608, (1916) 2 K.B. 658, 36 C.W.N. 874 
and 19 W.R. (Cr. R.) 16 referred to. 

Nugent Grant and Kasturi Seshagiri Rao for Appellants. 


K. Venkataraghavachari for the Public Prosecutor. 
Kit 
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Krishnan Pandalai and Curgenven,JJ. A. S. Nos. 190, 198, 270 
Oth September, 1933. and 271 of 1928. 


Madras Estates Land Act (I of 1908), S.12—Agreement be- 
tween Zamindar and ryots—Recital that if trees were to be exempt 
from taxation, ryots io relinquish them by written rasinama—No 
written raginama stating relinguishment of trees—Evidence io 
prove Zamindar’s possession of trees—Sutt by Zamindar to recover 
possession, on trespass by ryois—Oral relinguishments valid—Re- 
fort of a deceased village officer admitted without objection in trial 
Court—Objection raised against reception of such evidence in 
appeal, not valid—Indian Evidence Act (I of 1872), S. 32. 


In 1872 there was an agreement between a Zamindar and 
certain ryots wherein it was provided, ister alia, that trees which 
had come to bearing were liable to tax at a specified rate, but that 
if the tenants wanted to have the trees exempted from taxation, 
they might relinquish them by a written razinama and that there- 
after the trees should be excluded from patta and should vest in 
the Zamindar. It was found on the evidence that the tenants had 
relinquished the trees but there were no written razinamas, and 
that the Zamindar was in possession and enjoyment of the trees 
from 1879 to 1914 when the ryots committed trespass on the 
trees. In a suit by the Zamindar to recover possession of the trees, 
it was contended on behalf of the ryots that under S. 12 of the 
Madras Estates Land Act they were entitled to the trees in the 
absence of written razinamas. 


Held, that oral relinquishments were valid and that the origi- 
nal agreement read along with the pattas for the period up to 1914, 
which did not contain the trees, was an agreement in writing suffi- 
cient for the purpose of S. 12 of the Estates Land Act; and that 
accordingly trees which had come to bearing prior to 1908 and 
which were not included in the pattas vested in the Zamindar. 


Held also, that where a report of a deceased village officer was 
admitted in evidence without objection in the Lower Court, no 
objection could be raised in appeal to its reception as not being 
relevant under S. 32, because if the objection had been taken 
during trial the necessary foundation might have been laid there, 


B. Sitarama Rao and P. N. Appuswams Aiyar for Appellarit, 

S. Varadachariar and T. L. Venkatarama noe for 2nd and 
3rd Respondents in A. S. No. 190 of 1928, 

K. Rajah Atyar for Appellant. 


S. Varadachariar and T. L. Venkatarama diyar for 2nd 
Respondent in A. S. No. 198 of 1928. 
NRC. 
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S. Varadachariar and T. L. Venkatarama Atyar for 2nd 
Appellant. 

B. Sitarama Rao and P. N. Appuswami Aiyar for Respondent 
in A. S. No. 270 of 1928. 

S. Varadachariar and T. L. Venkatarama Aiyar for 2nd 
Appellant. 

K. Rajah Aiyar for Respondent in A. S. No. 271 of 1928. 

K. C. 





Madhavan Nair, J. S. A. No. 571 of 1929. 
18th September, 1933. 

Ejectment—Trespasser in possession—Person holding a sham 
document in his favour—Suit by him to eject the person in 
possesston—If maintainable. 

Where a person holds a document in his favour which is 
found to be a sham document not intended by the real owner to 
convey title to him, no suit can be brought by such a sham 
benamidar to eject persons in possession of the properties covered 
by the document, though such persons are holding the properties 
without any title thereto. Being a sham transaction it is a nullity. 
Cases of benamidars distinguished as cases of persons in whose 
favour title is conveyed by the real owner, though benami for him. 
27 M. L. J. 445 is still good law and 1s not affected by the Privy 
Council decision in 46 Cal. 566: 36 M. L. J. 68. 
© 47M. L. J. 415 distinguished as also a case of benamidar but 
doubted if it should be read as applying to a sham holder as well. 

S. Varadachariar and U. S. Ramaswami Aiyar for Appellant. 

G. Krishnaswamt Atyar for Respondent. 

S. V. V. 


Krishnan Pandalai and A. S. Nos. 317 and 391 of 1928. 
Curgenven, JJ. ; . 
22nd September, 1988. 
Contract—Toll-gate contraci—Floods and dislocation of 
traffic for some months—Contract if frustrated—Contractor if can 
refuse to pay toll contract amount. 


A toll-gate contract of a toll-gate in Malabar was auctioned 
for one year but, during the period of contract, there was severe 
floods in the area and some bridges were down, with the result that 
the’ traffic near about the toll-gate suffered for some time. The 
contractor had paid a portion of the bid amount but defaulted to 
pay the balance. Ina suit for recovery of the balance, the defence 
was that the bridges were down and not repaired for a long time 
and that thereby the contract was frustrated. Clause (b) of the 
sale notice provided that “the sales will be subject to all risks. 
Claims for compensation will not be entertained,” 
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Held, that this (i.e, a temporary suspension of traffic owing 
to the break-down of a bridge) was a risk which can reasonably bé 
brought within the operation of that clause. Such accidents are 
common on ghat roads and could have been foreseen. Further 
even during the period when the bridges were down, a certain 
amount of traffic was paying toll and so the contract did not in fact 
cease to be executable and also the contractors continued to 
discharge their functions up to the end of the year. 

1926 A. C. 497; 1919 A. C. 435; (1903) 2 K. B. 740 and 1918 
A. C. 119 distinguished as cases where the occurrence which 
rendered the contract incapable was of a kind not within the-con- 
templation of the parties when the contract was signed and for 
which they would have made provision if its possibility could have 
been foreseen. 

B. Sttarama Rao, C. S. Krishnamurthi Aiyar and A. K. Bala- 
krishnan for Appellants. 

B.Pocker for Respondents. 

S. V. V. —— 


Krishnan Pandalai and A. S. No. 284 of 1931. 

Curgenven, JJ. : 

22nd September, 1933. 

Benami purchase—Part of the consideration paid by the 
purchaser and part by the owner—Relationship belween tke 
purchaser and owner—Onus. 

Per Pandalas, J.—If B buy a property worth Rs. 1,000 in the 
name of 4 but B has only Rs. 500 ready and raises the other 
Rs. 500 by a loan, the purchase in A’s name will none the less be 
benami for B though he had not the whole money at the time of 
the purchase. The relation between B and the lender is one of 
debtor and creditor and the creditor gets thereby no title in the 

` property at all. There is no legal obstacle to the creditor being the 
person in whose name the document is taken. But, of course, the 
circumstances must be sufficient to show that in the last case the 
person in whose name the document is taken intended when he 
advanced part of the money only to be creditor of the person who 
claims to be the real owner in respect of that sum and not himself 
owner of the title either in part or in whole. 

This might arise from a variety of situations in which one 
man might be willing to help or to act for or for the benefit of 
another. Near relationship, combined with some family interest 
existing or contingent in the promotion of a scheme of benami 
“might be often enough. The facts might be sufficient to show that 
the alleged benamidar in the act of purchase in his name and of 

e raising money to complete it was acting on behalf of or for the 
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benefit of another. He might be the agent or might constitute 
himself for the transaction the agent or he might be the trustee of 
the other. That is a question of fact depending on the circumstances 
of each case. But once it is shown that a purchase was in its 
inception benami in the sense that the title was intended to benefit 
not the nominal purchaser, but some one else, which is usually 
shown by showing that the purchase-money originated from some 
one else or by showing that the nominal purchaser was acting in 
the transfer as agent for or on behalf of or for the benefit of 
some one else, the mere fact that the other person having paid 
some or a portion of the purchase-money was helped to complete 
the payment by a sum advanced by the nominal purchaser would 
not displace the other person’s title or make the benamidar the 
teal owner, unless indeed there was an independent agreement to 
that effect, i. e. independent of and subsequent to the original 
benami agreement. 11 M.T. A. 28. 

Per Curgenven, J——Onus is on the person setting up benami 
to conclusively establish it. 

M. Appa Rao for Appellant. 

S. Varadachariar and A. Satyanarayana for Respondents. 

S. V. V. 


Bardswell, J. S. As. Nos. 1339 to 1341 of 1931. 
22nd September, 1933. é 

Madras Estates Land Act (I of 1908), S. 30 (1)—Estate sold 
for arrears of revenue—Government Order restoring estate— 
Peishcush and rate of rent fixed—Increase of rent—-Conditions in 
Order—-Binding naiure. ; 

Where a permanently settled estate, which was sold for 
arrears of peishcush, was restored bya Government Order which 
fixed a revised peishcush and provided that the Zamindar’s demand . 
of the rates for land and water would be limited by the rates of 
assessment on which the settlement was based except when 
improvements were effected at his cost and the Zamindar claimed 
an increase of rent with reference to the rise in prices, 

Held, that the claim was unsustainable. The rate of rent was 
not merely a contract between the Governraent and the proprietor 
but a matter of the terms on which he held his estate from 
Government and he could not go behind the Government Order 
which fixed the peishcush as well as the rent payable. 

Leave to appeal granted. 

P. Somasundaram for Appellant. 

P. Satyanarayana Rao for Respondents. 

B. V. V. 
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- Madhavan Nair, J. `S. As. Nos. 666. to.668 of 1931 
25th September, 1933. and, 
C. R. P. No. 1905 of 1980. 


Estates Land Act (I of 1908), Ss. 42 and 24—Estimated area 
of holding—Rent on foot of that estimate—Provision in patta for 
increase or reduction of rent on actual measurement—Subsequent 
measurement—Increase in measuremeni—Claim for increased 
rent-—If illegal. 


In 1904 and 1905 permanent pattas were exchanged with the 
fyots under which the area of the holding in the ryots’ possession 
was roughly estimated and rent fixed thereon. There was a clause 
in ihe patta to the effect that if on actual measurement the area 
should be found to be more or less than the estimated extent, the 
rent should be proportionately increased or reduced. On survey 
the extents were found to have increased and a suit was filed by 
the Zamindar under S. 77 for rent on the increased basis. On 
objection being taken that it was for an enhanced rent and as such 
should be filed under S, 30, 

Held, that it was not for an enhanced rent within the mean:. 
ing of S. 24 of the Estates Land Act but merely for correct rent. 
as per the patta and that S. 42 was no bar to the suit as it applied 
only to cases of actual increase in area and not to increase found on, 
measurement of the same holding. 


38 Mad. 524 followed. f ; a 

S. Varadachariar and S. V. Vexugopalachariar for Appellant 
in all the appeals. f 

B, Somayya for Respondents in S. As. Nos. 666 to 668 of 1931. 

P. Srikantan for Respondent in C. R. P. No. 1905 af 1930. . 

B. V. V. —— 


Burn, J. Cr. R. C. No. 872 of 1932. 
4th October, 1933. ; 


Enquiry under S. 145, Criminal Procedure Code—Several 
items of properiy—Several persons separately interested—Cases of 
each should be separately considered. 

In an enquiry under S. 145, Criminal Procedure Code, when 
there are many separate items of property in dispute all together 
claimed by one person on one side and severally by many persons 
on the other side, if the Magistrate refuses to consider separately 
the case of each of-the claimants it is not a correct attitude. The 
Magistrate is bound to consider the claims of each though it may 
be tedious. 

N. R.C. 
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K. S. Jayarama Atyar and A. Nagaswami Aiyar for Petitioner, 
R. Kesava Aiyongar for Respondent. 

The Public Prosecutor for the Crown. 

K. C. ies 





Madhavan Nair ond Reilly, JJ. A. S. No. 241 of 1928.. 
. 5th October, 1933. 
Malabar Low—Nombudris—Law applicable—Male genie 
excommunicated—Sole surviving widow—Power to appoint heir. - 
The Nambudris of Malabar are governed by the Hindu Law 
as laid down by the Mitakshara except so far as it is shown to 
have been modified by usage or custom having the force of law. - 
11 Mad. 157; 34 Mad. 496 and 47 M.L.J. 686 relied on. > ”? 
. Where all the male members of a Nambudri illom were 
declared to be outcastes as a result of a ‘kalavicharam’ (enquiry 
into conduct) and the widow of the head of the family, who was 
unaffected by the excommunication, appointed an heir with a view 
to perpetuate the family, 
Held, that according to -usage the sale surviving widow had 
the inherent power to appoint an heir and the presence of a son. 
who was an outcaste was no bar to such an appointment. 


11 Mad. 157 relied on.  __ 
Sarkar on Adoption, p. 197, referred to. 
. P. Govinda Menon for Appellant. 


C. S. Swaminathan for T. S. Anantaraman and P. OOVER 
Nair for 1st Respondent. 


K. Kuttikrishna Menon for 2nd Respondent. 
B. V. V. l 
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Krishnan Pandalai and. Curgenven,-JJ. --- -&.S. No.-366 of 1928, 
25th September, 1933. ae 


Lease—Mustajari ses Een of land demiised-~Mistoke— 
Abatement of rent. 


The plaintiff sued to recover rent due PA a hitaat lease 
and alleged that only, the wet lands of „the village were, .demised 
ünder the contract oF lease. The defendants contended that the 
lease included both dry and wet lands situated within certain 
boundaries. The plaintiff let in oral evidence to prove that by 
mistake the word ‘mettu’ was not struck off in the lease. 

Held, that the lease was enforceable as per the apparent tenot 
vf the document and that the plea of ‘mistake was not sustainable: 

Held further that the defendants were entitled to partial 
abatement of rent in respect of the lands which were not placed i in 
their possession, 

M. Appalachari and J. Lakshmayya for Adini 


C. Sambasiva Rao, G. Lakshmanna and G, Chandrasekhara 
Sastri for Respondents, 
B. V. V; 


Krishnan Pandaloi and Curgenven, JJ. ALS. No. 397 of 1928. 
eam Sth October, 1933. g 


. Transfer of Property Aci (IV of 1882), S 76—Simple mort- 
‘gage—Mortgagee in possession otherwise than under morigage— 
‘Rents payable if can be deducted from mortgage admouni— 
Borrowal by a Hindu father on a pronote witha contemporaneous 
agreement to later execute a mortgage—Later mortgage executed in 
favour of an assignee of the payee of the POROTE morigage 
for antecedent debt. 

Where a father borrowed money from 4 on the iesind: 
ing that he should execute a mortgage thercfor in due course and 
later a mortgage was executed in favour of B, an assignee from A, 
and there was no separate agreement therefor, the mortgage 





` cannot be said to be for an antecedent debt so as to-bind the sons, 


The fact that it was executed in -B’s name and not A’s makes no 

‘difference for the purpose. ~ ~- - 
Where a simple mortgagee gets into possessio J hen mort- 
gaged property as a lessee or otherwise, the rents payable to the 
mortgagor cannot be deducted from the moitgageamount. S. 76, 
Transfer of Property Act, only appre to cases where possession is 

taken as mortgagee. : ; 

7 W.R 30 distinguished as a case of conditional sale, 


N. R. C. 
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- 6 All. 303 distinguished as, a case of an usuffuctuary mort- 
gagee. L UR. ck f em 
4C. Rama Rao for Appellant. - 





S. Narayana Rao for Respondent, Siete re Li 
s S. V.V. aa, A 
Ramesam and Cornish, JJ. `> ~~ A. S. No. 278 of 1928. 


Sth October, 1933, 
F amily settlemeni—If registration necessary. 


Where there are doubtful matters to be saiki or N 
mised between members of a family, then such can be done orally 
as in Stapleion v. Siapleton and no registered document is neces- 
sary. It is only when asin 51 A. 79 itis a settlement not merely 
between mémbers but between members of a family and a stranger, 
and there is no dispúte or doubtful question so far as the stranger 
is concerned, that a registered document will be necessary, as it 
will be a gtft to such stranger. 


’ V. Govindarajachari and K. Umamaheswaran for Appellants, 
P. Somasundaram and Ch, Raghava Rao for Respondents, 
S. V, V. ies 


Raniesdm and Cornish, J. A. S, No. 389 of 1928, 
6th October, 1933, ae (Oe 3 


` Hindu Law—WidowSurrender—Reservation of right 
Effect—Pardanashin lady—Execution of deed—Proof of under- 
standing and knowledge. 


Where a pardanashin lady of the Kshattriya caste sued to 
‘set aside a deed executed by her on the ground that she merely 
purported to grant a lease while the defendants relied onit as a 
deed of surrender coupled with a cowle and it appeared that even 
if she had executed a deed of surrender she had renounced only 
the father’s interest acquired by her as daughter and not the 
‘husband’s interest which she was enjoying as a widow, 


Held, (1) that even though the executant had departed from 
the strict observance of purda it was incumbent on the persons 
relying on the deed to show that she had executed the deed with 
full knowledge and understanding ; 


. (2) thatthe deed was invalid asa surrender because it was 
combined with a lease reserving a landlord’s right in favour of the 
executant; and 

(3) that it also failed since the widow had not dealt with 
her husband’s estate and consequently, had not effaced herself 
totally, = ` 7 . n : 
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-~ G. Lakshmanna and G. Chandrasekhara Sastri for Appellants, 
_ Ch. Raghava Rao and S. Rajaraman for Respondents,- 
T BYV 





Verkatasubba Rao, J. ` ` S, A. No. 478 of 1929. 
11th October, 1933. ` ao ani 
Inam—Archaka service inam--Nalure of grant—Dismissed 
archaka continuing in possession of properties—Right of succeed- 
ing archaka to recover properties—Limitation—S tarting point— 
Archaka as trustee of minor endowment—Removal—Procedure, 


The defendant’s predecessor-in-title was dismissed from the 
office of archaka in a temple in 1906 but the dismissed servant 
and his successors continued in possession of the properties till 
1921, the date of suit. The plaintiff was appointed archaka in 
1909 and he sued to recover the suit lands on the footing that they 
had been endowed for the office of archaka in the temple. The 
defendants contended that the lands had been granted to their pre- 
decessor as inam burdened with a service to the temple and that 
they had acquired a title by prescription. 


- Held, (1) on a construction of the inam register that the 
grant was made to the defendants’ predecessor burdened with a 
service and was not made to the temple. The use of the-word 
‘devadayam’ with reference to such a grant does mot necessarily 
mean that it was made to the temple; 


(2) that the suit was barred by limitation. Adverse posses- 
sion commenced to run from the date of the dismissal of the 
then office-holder in 1906 and not from 1909 when the plaintiff 
“was appointed ; 

42 M.L.J. 1 followed. 

38 M.L.J. 320 and 14 L.W. 376 referred to. 

- 42 Cal. 244 (P.C.) distinguished. . 

ee and (8) that if the archaka was to be treated as trustee of a 
katialai he could be removed only by the Court in a properly 
framed suit. l 

21. Mad. 406 and 23 Mad. 537 referred to. 

T. R. Venkatarama Sastri and K. K. Gangadhara Aiyar for 
Appellants. . , 

The Advocate-General (Sir Alladi Krishnaswami Aiyar) and 
P. S. Raghavarame Sastri for Respondents. 


B. V. VY. 
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Sundaram Chetty. and Walsh, JJ- -` aE M. A. No; 201-o0f 1932, 
19th Qetober, 1933... laa. 


Indian Succession Act (XŽXIX of 1925), ey 6_will 
Scribe putting testatrizx’s mark in her presence and under her direc- 
tions— Scribe not, signing his name as on kehalf of. testatrig— 
Will otherwise ‘valid— Will, if properly executed. : 

_A will was executed by one Rangammal qn 22nd jue 1930, 
the testatrix herself dying four days after on 26th July, 1930. 
The will wag written by P. W. 2, who was both the karnam and 
Village Munsif of the testatrix ‘Village and attested by a number 
of witnesses. The testatrix did not herself affix her mark to the 
will, but she simply touched thé pen and asked thé scribe P. W. 2 
to affix her mark’ to the will. P. W. 2.thereupon drew a line and 
‘wrote ‘this mark of Rangammal’ (Qis Ere risus wae"), 
:It wasfound to have been put in by P. W. 2 in her presence and 
-under her directions. The question was raised if it was proper 
execution within the meaning of S. 63 of the Indian Succession 
Act (XXXIX of 1925). f . ba 

. Sundaram Chetty, J. held that i it was sufficient execution. “The 
‘writing of the name of the testatrix by some-other person in_her 

resence and by her directions for the purpose of authenticating 
the will is a mode of execution contemplated by S. 63 (a). .To say 
that the third mode of execution referred to in the section neces- 
sarily means and is confined only to, some other person signing his 
own name on behalf of the testator would be too narrow: a con- 


struction and against the. tenot of the Ages in 25 C.911; 40 M. 
“550 and’ 9 C. 226. : 


. Walsh, J. held that the execution is not proper as the aeit 
“did not put his name along with the mark as signing on the testa- 
trix’s behalf. 

As a result of the difference, the following question has 
been referred under Cl. (36) of the Letters Patent to a-third 
Judge, nameJy, whether the execution of the will in the circum- 
stances of this, case, by Rangammal, can be.deemed to be in con- 

` formity ‘with 5S. 63 cae of ihe Indian Succession Act (XXXIX 


“of 1925) 
Ch. Raghava Rao and S. Rajaraman for Appellants., . 


T, M. Krishnaswami Arar and T.E. kamoo hadeachan for 
-Respondeùt. ` 


S. V.V. , — . gr G 


` v p 
E Hype 


Ramesam and.Cornish, JJ. re foe A. S. No, 826 2 of 1931: 
10th October, 1933. : lees 


Guardian—Sale E minor's E TE R -of Couri— 
Direction for deposit of purchase money into Court—Non-compli- 
ance—Avoidance of tale by minor—Limitation Act (Ix of 1908), 
Art. 44—A pplicability—Right to mesne profits. 


_. Where the guardian of a minor applied’ to the Court undet 
the Guardian and Wards Act for directions regarding the sale of 
the minor’s properties and the Court ordered that the purchaser 
should deposit the purchase money in Court and that the guardian 
might thereupcn execute a conveyance, but the guardian executed 
the sale deed though the purchase money had not pee eee 
into Court, . 

Held, that the minor could, on attaining majong: tiéat the 
transfer as void and sue to recover possession of the propértiés 
from the purchaser, The suit might be instituted within 12 years 
of the sale even though the period of three years from the minor 
attaining majority had expired. Art. 44 of the Limitation Act 
does not apply to sales by guardians appointed by Court where a 
condition precedent to the sale imposed by the Court has not been 
fulfilled. 

Held further that the minor who avoided the sale after attain- 
ing majority was entitled to mesne profits from the date of sale 
and not merely from the date of the repudiation of the transaction 
in the plaint. : 

Case-law reviewed. 


--M, Stvaramakrishna Atyar and T. N. Sundaresa Aiyàr tar 
Appellanta. 


K. Rajah Aiyar, F: Ramaswami- Ao and E. R. Ertshnan for 





Respondents. 
B. V. V. ee 
The Chief Justice and Hadigiell. J. . L. P. As. Nos. 165 and 
16th October, 1933. , 166 of 1927. - 


Madras Estates Land Act (I af 1908) ,.S.3 (2) (eign 
forming part of a pre-settlement agraharam situate in a Zemindari 
—Occupancy righis—Creation of in respect of such land. 

Where a Zemindar purchased part of a pre-settlement 
agraharam situated in his Zemindari, which agraharam had been 
excluded from the assets of the Zemindari at the time of the per- 
manent settlement from the determination of petshcush, the fact 
that he issued seripattas, as they were called, treating the land as 
ryoti, would not make the land ryoti, the agraharam itself not being 


an estate under S.3 (2) (eJ and the only way in which occupancy 
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rights can be created in respect of such land where it is. ter more 
than Rs. 100 is by a registered instrument. «" 
24 M. L. J. 659 and 42 Mad, 355 applied. `. 
Ch. Raghava Rao for Appellant. . ` Rhy TA a ce 
< V. Ramadas and P. Satjenorayand Rao fyr Resporideitz = % 
S. V. V. — 
Sundaram Chetty and Walsh, JJ. ` C M. A. No. ‘192 of 1931. 
19th October, 1933. j 
The Hindu Law of Inheritance TAE EN Act UI if 
1929)—Male dying before the Act but limited estate holder mother 
dying- 'after—Law governing succession—If Act +etrospective: 

"OA Hindu male died in 1916 and was succeeded by his mother 
as heir. The mother died on 14th September, 1929, The question 
atoseif the sister.of the last male owħer could come: in under 
the Act. f -- og 
- Held, as the Act is not expressed to come into operation ona 
particular day, it must be deemed to have come into force on the 
day on which it received the assent of the Governor-General, i.e., 
21st February, 1929. The Act is intended to apply only to cases of 
Hindu intestate males who die after the passing of thisAct. The 
mere circumstance of the succession opening after the passing of 
this Act is not enough to attract the provisions of this Act, but it 
must also be shown that the opening of the succession is in 
respect of the estate of a Hindu male dying intestate after the 
passing of this Act, as would be clear from the preamble. The 
general rule is that an Act should not be, construed to have retros- 
pective operation, unless such a construction is clearly warranted 
by the express terms of the Act. 

13 Lah. 178 and 30 A. L. J. 384 not followed. 

1933 Lah. 77 approved. ait 
B. C. Seshachala Atyar and N. S. Srinivasan for nee 

T. R. Ramachandran for Respondent, - 





S. V. V. ; 4 
Romesam and Cornish, JJ. ` A. S. Nos. 85 and 197 of 1928 and 
20th October, 1933. ; 128 of 1929. p 


Partnership—Surviving partner—Taking deceased’s share at a 
valuation—Legal representative of deceased partner com plaining - 
against valuation—Court if can put its valuation and compel sur- 
viving partner to take it at that—Effect of S. 37 of the data. 
Aci (IX of 1932). 

On the death of a partner the surviving partner conina iic 
business himself and for that purpose took over certain salt pana: 
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belonging to the partnership at a valuation put upon themby 
himself. There was no agreement between the partners under 
which any such power or option had been given to the surviving 
partner and in a suit between the surviving partner and the 
heir of the deceased partner, the latter claimed that the price at 
‘which the ‘surviving partner took over the salt pans was unduly 
low. _ The surviving partner offered to give to the heir of- the dé 
ceased partner hifshare of the salt pans or proposed that the. pans 
may be sold under the directions of the Court. But the heir insist- 
ed that the surviving partner must take the pans and pay whatever 

the Cotirt may fix as their fair price at the date of the taking. over, 


Held, that the last contention was untenable. While it is open 
to the Court in such circumstances to scrutinise the valuation by 
the surviving partner, it cannot thrust on him a purchase of the 
‘property which he had never contracted to purchase. His taking 
‘them over at a valuation is only in the nature of an offer.but.if. the 
“Court or the representative of the deceased partner is not prepared 
“tö accept it as a fair offer, the Court can only direct a sale of, the 
property unless the surviving partner is willing to take the sale at 
what the Cottt'may consider a fair value. és 

‘52 Mad. 509 explained. j E A 

`L. R.7 H. L. 329; 1A. C. 174; (1910) A. C. 465; (1918) A, 
C. 239 and 52 Mad. 672 referred to. 


S. 37 of the Indian Partnership Act only enacts the option of 
the legal representative of the deceased partner to claim either 
the interest or a share in the profits in the new business and does 
not lay down any rule as to the realisation of the deceased 
partner’s share in the assets of the dissolved partnership, 

S. Srinivasa Atyangar and V. Ratnam for Appellant. 

S. Varadachariar and K, V. Sesha Atyanyar for Respondent. 

S. V. V. —— 


Krishnan Pandalai and “A. S. No. 231 of 1928. 
Curgenven, JJ. 
25th October, 1933. 


Evidence Act (I of 1872), S. 32 (5)—Proof of pedigree— 
Pedigree filed in a previous suit and admitted and acted upon— 
Same matter as in present suit not in controversy in ihe previous 
suit—Admissibility of pedigree in evidence. 


The plaintiff sued for the recovery of his share of the estate 
of one P. M., a deceased Mahomedan, on the ground he 
was his nearest relative. He relied upon a genealogical 

- table setting out the family pedigree but the defendants 
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wha were the other heirs.. of ‘the deceased denied ‘the 
relationship of thé plaintiff. The. statement of the pedigree on 
which the plaintiff relied was one which had been prepared and 
filed in Court previously in 1890 in an earlier suit by the plaintiff’s 
deceased brother and which. was again filed in another previous 
‘suit in 1915 in which the present plaintiff was the defendant and 
the present 4th defendant was the plaintiff, The Court in that 
suithad acted upon the document considerif® it admissible in 
evidence. ` 
Held, that in the absence of rebutting evidence, the plaintiff 
had sufficiently proved his relationship. 
17 All. 456 (P.C.) relied on, 
On the question whether the pedigree was post litem motam, 
-" Held, that since the question of the heirship of. plaintiff’s de- 
ceased brother had not been in controversy in the suit of 1890 it 
--Wwas admissible in evidence in the present suit; for in order to make 
a statement inadmissible under S. 32 (5) of the Evidence Act the 
‘game matter must be in controversy in both the suits, 
-= £24 All; 94 (P. C.) and 30 All 510 (P.C.) followed. 
T. S. Venkatesa Aiyar and G. Ramanathan for Appellanis. 
_ „S. Varadachariar and K., V. Ramachandra Aiyar for Respond- 
` ents. $ G : - 
EG o 
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Sundaram Chetty and Walsh, JJ. - C. M. A. No, 206 of 1930, 
23rd October, 1933. i 


Indian Succession Act (XXXIX of 1925)—Wil—Codici— 
Interlineation in codicil—Presumption under S. 71 if can be drawn 
to codici—Will not clear as to appointment of executor—If person 
named could be executor by implicaiion. 


- A testator gave away all his properties by a will to a named 
person with directions to him to give specified portions out of his 
properties to several named legatees and take the balance for him- 
self but did not expressly constitute him as executor under the 
will, Later he executed a codicil giving authority to the said per- 
son to collect the debts due to the estate as executor. The words 
“as executor” therein were found interlineated. l 

Held, that S. 71 of the Indian Succession Act applies to codi- 
cils also, that the presumptions as to interlineations iu wills applies 
to codicils also, Where a will or codicil is incomplete without the 
interlineation, the presumption is that it was made before execu- 
tion but if the will or codicil be complete without the interlinea- 
tion, the presumption is that it is after execution. In this case the 
interlineation must be presumed to have been made before execu- 
tion of the codicil as it will be incomplete asa codicil without it. 

Theobald on Wills, p. 40, referred to, 

Held further that there was an appointment of an executor 
by implication or according to the tenor, 

6 C. W. N. 790 and 41 I. C. 279 referred to. 

M. Appa Rao for Appellant. ' 

Ch. Raghava Rao and S. Rajaraman for Respondents. 

S: V. V: 


The Chief Justice. C. R. P. No. 863 of 1933. 
25th October, 1933. 


Estates Land Act (I of 1908)—Orders of Sub-Collector in 
appraisement proceedings—Civil Revision Petition against such 
orders—lIf lies, 

The orders of Sub-Collectors in appraisement proceedings 
under Ss. 73 to 75 of the Madras Estates Land Act are not revisa- 
ble by the High Court. Ss, 192 and 205 provide the remedy in 
those cases, 

42 Mad. 76 and 42 Mad. 310 held to be no longer good law 
after 55 M.L.J. 798 (F.B.). 

F. S. Vas for Petitioner. 

D. Ramaswami Aiyangar for Respondent. 

S. V. V. 
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Ananiakrishna Aiyar and Cornish, JJ. | Appeal No. 424 uf 1928. 
25th October, 1933. - 


Hindu Law—Debts contracted by father—General evidence of 
immorality of father would not vitiate debt—Entire debi not proved 
to be for discharging aniecedent debis—Bona fide enquiry on the 
part of creditor would be sufficient to sustain a mortgage decree. 


In a suit on a mortgage against the father and the sons of a 
Hindu joint family where the mortgage deed recited that the debt 
was for the joint family trade and where it was attacked by the 
minor sons that the debt was not (1) for discharging antecedent 
debts, (2) for legal necessity, but (3) for illegal and immoral 
purposes, and the general immorality of the father was proved, 

Held, (1) that unless the debt in question was for illegal and 
immoral purposes general evidence of immorality of the father 
will not vitiate the debt. 

87 L.W. 277 (P.C.) followed. 

(2) that where the entire debt is not proved to be for discharg- 
ing antecedent debts, the existence of the same and representa- 
tions made by the debtor and a bona fide inquiry by the creditor 
would be sufficient to sustain a mortgage decree. 

6 M.I.A. 393 followed. 


T. M. Ramaswami Aiyar for Kopidin. 
K. Venguswami Aiyar for Respondents. 
K.C. 


Venkailasubba Rao, J. S. A. No. 816 of 1929. 
26th October, 1933. 


Contract Act (IX of 1872), S.-70--Owner of a channel—Re- 
pairing channel—Branch channels taking off from them—Owners 
of—If bound to contribuie—Conditions of contribution. 


When one person is the owner of a channel from which other 
branch channels take off, and irrigate the villages of certain other 
persons, the former is in the position of a servient owner and is as 
such under no liability to do any positive act by way of repairs, 
etc., to the main channel. If he makes any repairs, he can claim 
contribution from the owners of the other villages only on the 
footing that they have been benefited thereby and subject to the 
limitations laid down in S. 70 of the Contract Act. 

V.V. Srinivasa Aiyangar and P. S: Sarangapani Aiyangar 
for Appellant. 

P. R. Ganapathi Atyar, S. Varadachariar, U. Somasundaram 
and S. T. Srinivasagopalachariar for Respondents. 

S. V. V. a 
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The Chief Justice and Bardswell, J. L. P. A. No. 71 of 1930. 
27th October, 1933. 


Negotiable Instruments Act (XXVI of 1881), S. 27—Partner- 
ship—Promissory note signed by one partner only— Body reciting 
consideration of firm—If other partners also liable. 

A promissory note executed by one of the partners of a firm 
recited that it was being executed by the firm and for consideration 
which was for the necessity of the firm. But the note was signed 
only by the executant partner without anything in the signature to 
indicate that he was signing as partner. 

Held, that on a fair interpretation of the promissory note, 
the name of the firm as the party liable under the note was suffi- 
ciently disclosed and that the other partners were also liable on 
the note though they had not signed the note individually. 

46 Cal. 663 relied on. 

S. Srinivasa Aiyangar and K. Kuppuswami for Appellant. 

Ch. Raghava Rao, S, Rajaraman and M. Chinnappan Nair for 
Respondents, 


S, V. V, 


Anantakrishna Aiyar and Cornish, JJ. A. S. No, 380 of 1928. 
31st October, 1933. 

Hindu Law—Maintenance—Prior suit for maintenance against 
husband—Subsequent suit after husband’s death against his estate 
—If barred under 0.2, R.2, Civil Procedure Code—Past and 
future maintenance—Difference in rates—Considerations in award- 
ing maintenance—Wife living apart from husband—If entitled to 
maintenance either during or after husband’s lifetime—Existence 
of separate property by maintenance claimant—If disentitles her 
claim to maintenance—M other and Step-mother—Foolting of. 

Prior suit for arrears of maintenance for a particular past 
period and against her husband is nota bar under O. 2, R. 2, Civil’ 
Procedure Code, fora subsequent suit for maintenance from the 
joint family property and for a period subsequent to her husband’s 
death, 

It is open to the Court in proper circumstances to award 
arrears of maintenance at a rate less than that fixed for the 
current or future maintenance. 

21 M.L.J. 706 and 35 L. W. 611 referred to. 


In determining the amount of maintenance awardable to a 
widow on her husband’s death out of the joint family properties, 
the Court should have regard to the following circumstances :— 
(a) the value of the estate, (b) the position and status of 
the deceased husband and of the widow, and (¢) the reasonable 
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wants of the widow including not only the ordinary expenses of 
living but what she might reasonably expend for rcligious and 
other duties incident to her station in life. f 


21 M.L.J. 706 and 27 M.L.J. 291 followed. 
8 Pat. 840 relied on. i 


. There is no difference between a mother and a step-mother 
with regard to a claim for maintenance provided the claim is made 
against the assets of the father in the hands of the sons. 

A-wife living apart from her husband without any justifying 
cause during his lifetime would not be entitled to claim mainte- 
nance from him, as in so staying away she commits a breach of duty 
to him (55 M.L.J. 242; 31 Mad. 383), but after his death, she is 
entitled, though living apart from the coparceners, to claim main- 
tenance from the coparceners who have succeeded to her hus- 
band’s estate, as there is no duty on her part to live with them, 
provided she does not live apart for corrupt purposes. (31 Mad. 
383 ; 58 Cal. 745.) mi 

The existence of separate property to a person who claims 
maintenance from the joint family property does not of itself 
operate as a bar to her claiming reasonable maintenance from the 
joint family property, when the joint family gets sufficient income 
from its properties, to meet the maintenance, etc., expenses of all 
its members. But when the income is not enough as in 38 Mad. 153, 
the separate productible property of the claimant may be taken 
into account. . - 

59 M.L.J. 531 followed. 

Sir K.V. Reddi and P. Somasundaram for Appellants. 

C. S. Venkatachariar and D. Ramaswami Aiyangar for Res- 
pondents. 

S. V. V. 
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` Sundaram Chetty and C. M. S: A. No, ee 1930. 
Walsh, J. l 
25th October, ase 


Civil Procedure Code (V of 1908), S. 47, O. 21, Rr. 92 and 93 
—Auction sale under mortgage decree—Sale confirmed—Subse- 
quently suit by third party for declaring that auction sale is invalid— 
Sut decreed—Petition by auction purchaser under S. 47 for 
recovery of purchase money from decrée-holder—Maintainability. 

After properties were sold in Court auction under a mortgage 
decree a suit was filed by a third party for a declaration that the 
judgment-debtor had no title to the property and the same was 
decreed. Subsequently the auction purchaser filed an application 
under S. 47, Civil Procedure Code, for recovery of the purchase 
money paid by him from the decree-holder. The question arose 
whether he could recover this amount and whether S. 47 was 
applicable. 

Owing to conflict of decisions on the points raised, their 
Lordships referred the following questions to a Full Bench :— 

(1) Whether the auction purchaser had a right to recover the 
purchase money from the decree-holder where the auction sale 
was subsequently set aside in a separate suit by a third party on, 
the ground that the judgment-debtor had no title to the property. 

(2) Whether the application lay under S. 47, Civil Procedure 
Code, or should he bring a suit. 

K. P. Ramakrishna Aiyar for Appellant. 

K. Kuttikrishna Menon and K. Appu Menon for Respondetit. 


B. V. V. — 
Sundaram Chetty and Walsh, JJ. C.M. A. No. 522 of 1982 and 
1st November, 1933. L. P. A. No. 8 of 1933. 


Cwil Procedure Code (V of 1908)—Surety—Judgmeni-debtor 
—Arrest of—Surety to pay decree amount if judgment-debtor 
defaulted—Swurety if liable for the decree—Bond if intra vites the 
Court—Enforceability of bond by the Court—S. 145, Civil Pro- 
cedure Code—Cases under S.55, Civil Procedure Code, distin- 
guished. 

The defendant P was arrested in. execution of a decree and 
brought before the Court. Time was given to him to pay up the 
amount. Defendant then produced a surety who executed a bond to 
the Court to the effect that if P does not discharge the said decree 
fo the plaintiff within one month, he would agree that himself, 
his heirs and successors in title would be bound to pay the 
amount in full due upon the said decree. As the defendant 
defaulted to pay, the surety was proceeded against. 

Held, the bond was valid and smira vires the Court. As the 
judgment-creditor was foregoing his hold upon the ee ea 
g NRC 
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debtor, hë required full security for the decree amount being 
paid. It is not necessary that the bond should fall within the 
express terms of any order or rule in the Code with regard to 
the power of the Court to take the security. . 

53 Cal. 515 followed. 

If the security was furnished under S. 55, Civil Procedure 
Code, then any clause going beyond the provisions of S.55 may 
be attacked as void for want of consideraticn. 

16 A. 37 referred to. 

Even if the bond does not come under S. 145, it can be 
enforced by an order of the Court. 

51 M. L. J. 239 relied on. 

V. Ramaswami Aiyar for Appellant. 

M. Patanjali Sastri for Respondent. 

S. V. V. 

Madhavan Nair, J. C. M. A. No, 35 of 1929. 
1st November, 1933. 

Practice—Swit against principal—Power of agent not em- 
powered to refer the suit to arbitration—V akalat by agent expressly 
empowering vakil to refer—Reference ‘to arbitration signed by 
vakil—Award—Decree—-Principal unaware of arbitration—Swutt to 
set aside award—Maintainability. 

A executed a general power of attorney to B but it did not 
authorise him to refer a pending suit to arbitration. B engaged a 
yakil executing a vakalat specially authorising him to refer the suit 
to arbitration if necessary. The suit was referred to arbitration, 
the reference being signed by B’s vakil. An award was passed and 
a decree thereon was made, Nearly a year after A filed a suit to 
set aside the decree on the ground among others that the reference 
itself was unauthorised and invalid. 

Held, that as the power of attorney did not in terms authorise 
reference to arbitration of pending proceedings, the agent B had 
no right to refer without A’s consent. Therefore the vakil who 
derived authority only from B could not refer also. Though now 
under Sch. II, para. 15, cl. (c) all objections to the award, even 
questioning its validity, will have to be raised under para. 15, and 
not by an appeal or separate suit, yet where as here, the party was 
not aware of the proceedings till long after the 10 days time 
allowed for filing objections to the award, the suit to set aside the 
award was maintainable, : 

1931 Cal. 2114—58 Cal. 628 not followed. 

34 M. L. J. 711 and 13 Lah. 528 approved. 

V. Ramaswami Aiyar for Appellant. 

K. S. Desikan for Respondent, 

S. Y.V. 
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Madhavan Nair, J. - C. M. S. A. No. 142 of 1930, 
1st November, 1933. T 

Provincial Insolvency Act (V of 1920), Ss. 28 and 61—Insol- 
vency—Sale of property by Crown after insolvency—Debi one 
provable in insolvency—Sale if valid—Remedy of Government. 

For a debt due to the Crown by the insolvent and which 
accrued due before he was adjudicated an insolvent, the Govern- 
ment brought the insolvent’s properties to sale and sold them in 
auction without reference to the Official Receiver. It was a debt 
provable in insolvency. . 

Held, that the sale was invalid. After adjudicatioh, the 
insolvent’s properties become vested in the Official Receiver under 
S. 28, cl. (2) of the Provincial Insolvency Act. The course open 
to the Crown is to prove the claim in insolvency and then under 
S. 61 to claim preference as a Crown debt. 

K.V. Srinivasa Atyar for Appellant. 

B. Sitarama Rao for Respondent. 

S. V. V. 


Sundaram Chetty and Walsh, JJ. ` C. R. P. No. 1203 of 1929. 
2nd November, 1933. 

Provident Fund—Government servani—Deaih of—Payment of 
fund to son as dependant—Fund if liable for decree debt of the 
deceased father. ` 

At the time of the death of the judgment-debtor, who was a 
Government servant, the provident fund stood to the credit of the 
debtor and, on his death, it was paid to his minor son as a 
dependant under S. 4 (1) (a) of the Provident Funds Act (XIX 
of 1925). The decree-holder in execution of the decree against 
the father attached this fund. i f 

Held, the fund was not assets of the deceased in the hands of 
the son. The son gets it, not by inheritance from the father but by 
reason of the statutory vesting in him as a dependant under 
S. 3 (2) of the Act and therefore as his property. A son is, 
liable under the Hindu Law to pay his father's debts only from 
out of his share in the ancestral or joint family funds. Therefore 
this fund which belongs to the son, asa dependant under the Act 
which is a special mode of acquisition by him, cannot be proceeded 
against, even after it was paid over to him by a creditor of the 
father. 

46 Cal. 962 and 33 C. W. N. 1148 approved. 

L. A. Govindaraghava Atyar for L. S. Veeraraghava Aiyar for 
Petitioner. 

L. V. Krishnaswami Atyar for Respondent, 

; S. V. V. 





Anantakrishna Aiyar and A. S. No. 436 of 1928. 
Cornish, JJ. : i 
- 3rd November, 1933. 

Hindu Law—Adoption—Natural mother of boy dead and 
father insane at the time of adoption—Nearest pangali gwing away 
the boy—Boy, a major at adoption but unmarried—Adoption, if 
valid—Nattukottai Chetti—Custom—If valid’ and effective to cut 
the boy off from natural family. 

A Nattukottai Chetti boy was adopted in 1916. The boy was- 
then a major. The natural mother was dead by then and the. 
natural father was insane. The paternal uncle of the boy -was 
then absent from India and the nearest pamgals present at the 
adoption gave away the boy in adoption. The boy had sued his 
adoptive father for partition and the claim had been comp1omised. 
He now claimed to inherit his natural father’s estate and this was 
resisted on the ground that he had ceased to belong to the natural 
family and the adoption was contended to be valid aces to 
caste custom, 

Held, that under the paiia Hindu Law, a boy could be 
given in adoption only by his parents, namely, by the father, or if 
he be dead, by his mother. No others are entitled to give a boy in 
adoption. If the mother be dead and the father is insane and 
therefore not in a position to use his discretion and consent to the 
adoption, the boy could not be given in adoption by any one else, 

19 Cal, 452—=19 I. A. 101 (P.C.) followed. 

10 M. I. A. 429; 40 Mad. 660 and 22 Bom. L. R. 1181 referred 
to. - 5 i 
The question whether when the natural father of the boy is 
not present at the place of adoption, he could authorise somebody 
else on his behalf to perform the physical act of giving the boy in 
adoption left open, Cornish, J. inclining in favour of it. 

Per Anantakrishna Aiyar, J.—Seeing that adoption works a 
serious change in the rights and status of a person, those who set 
up an adoption should prove that the requisites of Ilaw have been 
complied with. Otherwise the so-called adopted son would nót 
lose his rights in the family of his birth. He would lose his rights 
only if he was adopted as a Dattaka son, following the rules laid 
down in the Hindu Law texts for that form of adoption, ‘' 

T. M. Krishnaswami Aiyar and R. Sethurama Sastri for 
Appellant. 

S. Varadachariar and S. V. V enugopalachariar for Respondent. 


B. V. V. 
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-- Sundaram Chetity, J. > -> - C. R. P. No. 1229 of 1933. 

_ 6th November, 1933. 

Civil Procedure Code (V of 1908), S.115—Stay on facie 
security—Security found insufficient—Reviston against ihe order 
—If lies. 

An order was passed on an application for stay of proceedings 
of the execution of a el decree in a mortgage suit and it ran 
as follows :— 

“Proceedings will eretge be stayed as prayed for by the 
petitioner if within one week of the re-opening of the said Sub- 
Court after the Summer recess, 1933, he furnishes security to the 
satisfaction of the Subordinate Judge of Madura for Rs. 8,000. 
If security is not so furnished this petition will stand dismissed 
with costs.” ` 

The security tendered was found insufficient and a revision 
was preferred to the High Court against that finding. On the 
preliminary objection taken that no revision lay on the ground 
that the Lower Court acted as a persona designata, 

Held, that the ‘order was a judicial order and a revision 
would lie. 

K. Bashyam and T. S. Vaid yanatha Aiyar for Petitioner. 

K. Venguswami Aiyar for Respondent. 

K. C. 

Cornish, J. C. R. Ps. Nos. 1215 and 1216 of 1930. 
7th November, 1933. ; 

Negotiable Instruments Act (XXVI of 1881)— Special indorse- 
ment by payee—Suit by indorsee—Manager of a Hindu joint 
family, maker of—Body of note not indicating managership— 
Death of maker—Suit against coparceners of maker—Validity of. 

One V who was the manager of a family business carried on 
by himself and his paternal uncles executed a promissory note, but 
the note did not indicate that V executed as manager or on behalf 
of the family business. The payee under the note by special 
indorsement indorsed it to plaintiff, who brought a suit on the note 
against the paternal uncles of V who were of V’s coparceners but 
the defendant’s uncles were not the legal representatives of V. 

Held, it is a fundamental principle of the Law Merchant that 
no person can be sued on a bill of exchange or pro-note unless he 
has appeared as a party to it by name or designation on the face of 
the instrument. 

46 Cal. 663-336 M. LJ. 429 ( P.C.) relied on. 

23 M. 597 held that ina suit against the manager on a pro- 
note, the coparceners may be joined as defendants, but while the 
liability of the manager maker is on the note, the liability of the * 
e coparceners is the liability imposed on them by Hindu Law for 
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debts justifiably incurred on behalf of the family. The liability of 


the coparceners does not arise until the manager’s liability on the 
note has been established. If the maker of a pro-note has died 
before suit the only person who can be sued on the note is his 
legal representative. In sucha suitif the surviving coparceners 
are the legal representatives also, they will be liable on the note; 
or if they are not the legal representatives but are joined with the 
legal representatives also, they will be liable upon the Hindu Law 
liability if the liability of the legal representatives upon the note 
is established. But where the surviving coparceners are not the 
legal representatives and are not sued as legal representatives, the 
suit on the note is not maintainable against them. 

An indorsement, while it transfers the property in the note to 
the indorsee as the new holder, does not operate as an assignment 
to the indorsee of the debt due by the maker to the original payee. 

1912 M.W.N. 1011; 40 M. 727 (per K. Srinivasa Aiyangar, J.) 
and 1927 Lah. 89 applied. 

G, Lakshmanna and G. Chandrasekhara Sastri for Petitioners. 

V. Suryanarayana for Respondent. 

S. V. V. ; 
Sundoram Chetty and Pakenham C. M. A. No. 191 of 1933. 

Walsh, JJ. 
9th November, 1933. 

Limitation—Execution—Morigage decree—Decree passed by 
A Couri—Jurisdiction transferred to B Court-—Execution petition 
filed in B—If valid—Amendment of decree—Date for limitation— 
Pending execution petition in B Court, A Court abolished—B 
Court acquires sole jurisdiction. 

~ Afinal mortgage decree was passed by the Negapatam Sub- 
Court on 3rd August, 1922. Territorial jurisdiction over the 
mortgage properties was later transferred to Tiruvarur Sub-Court 
on Ist October, 1923. On 28th April, 1924, the decree-holder 
applied for execution in Tiruvarur Court and the execution petition 
was dismissed for non-payment of batta. Another execution peti- 
tion filed on 11th September, 1924, was similarly dismissed. The 
decree was assigned and the assignee also applied in Tiruvarur 
on 17th August, 1926, to recognise the assignment and execute the 
decree. The assignment was recognised but the execution petition 
was dismissed as no steps were taken, On 18th October, 1929, 
another execution petition by the assignee was filed and dismissed. 
Then another execution petition was filed on 15th July, 1931. In 
June, 1932, the Sub-Court of Negapatam was abolished. Within 
three years prior to the abolition of the Sub-Court, the decree was 
amended. The execution petilion was finally allowed on 24th 
‘February, 1933. Onan objection being taken thatthe execution" 
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petition was barred by limitation-as the prior execution petitions 
were all fled in a wrong Court, f 

Held, the execution petition was not barred by limitation. 
When a decree is amended, it is the amended decree that has got 
to be executed and limitation’starts from the date of the amend- 
ment and as it was within three years of the abolition of Nega- 
patam Court, the final execution petition. was in time. If the 
assignee decree-holder had put in the present petition subse- 
quent to the abolition of Negapatam Sub-Court, there would 
have been no question as to the jurisdiction of the Tiruvarur 
Court to entertain it. The Court is not obliged to dismiss a 
petition which it has jurisdiction to decide at the time when the 
matter comes up for decision merely because it had no jurisdiction 
at the time the petition was wrongly entertained. 

The question whether the Court which passed the decree is 
the Court to execute the decree or the Court which has subse- 
quently acquired territorial jurisdiction over the properties covered 
by the decree can also entertain an application for execution dis- 
cussed and left opem l 

28 L.W. 885 and 55 M. 801 referred to. 

Where a decree had been transferred by the Court which 
passed it, the original Court which passed the order is still the 
executing Court for the purpose of recognising the transfer under 
O. 21, R. 16, Civil Procedure Code, but the act of the transferee 
Court in doing so is a mere irregularity in procedure and not a 
matter of want of jurisdiction. i 

3 Luck. 314 (P.C.) followed. 

A.V. Visvanatha Sastri for Appellant. 

T. M. Krishnaswami Aiyar and T. D. Srinivasachari for Res- 
pondent. : 

= Ss. Vv. V —-. . 
Sundaram Chetty and Walsh, JJ. | C. M. A. No. 157 of 1931. 
9th November, 1933. à 

Guardian and Wards Act (VIII of 1890), Ss. 7 and 8 (b)— 
Petition by a person for appointment of guardian to a minor in 
respect of certain moneys deposited with him in the minor's name 
—Court whether can grant such a prayer—Dispute as to the title 
of the minor to the fund—Whether Court, in such circumstances 
appointa guardian—Fund invested in Bank—Cour?’s jurisdiction 
to direct the money to be deposited with the Court—O. 39, R. 10, 
Civil Procedure Code. 

Where a person, with whom certain sums of money were 
deposited in the name of a minor by his grandfather, petitioned 
to the Court for appointing a guardian under S. 7 of the Guardian 
and Wards Act in respect of the fund and the Court granted his 
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prayémand appointed ab guardian the -minor's own- father but the 
grandfather disputed the title of -the minor to the fund as he 
claimed, it himself as well as objected to the jurisdiction of the 
Caurt,lo appoint a guardian in such circumstances and also. con- 
tested „the, direction of the Court in respect of the fund to be 
invedted. with a bank in order to fetch interest thereon, S 
cy Held, that (1) the petitioner having represented the fad to 
be.the minor’s property prima facie, it was in minor’s interest and 
it'could.be treated as haying been filed-by one who was a friend 
Chae mimar under S.8(b). ` à: 
«The. mere fact that the. appellant. disputed the en of the 
idiotic fund'was not enough to question the jurisdiction of 
thé: raat to appoint a guardian’ for the minor in so of the 


Pe 


fun 
it Sac, 328 followed. 
~~1 Fhe- Court does not prevent the rival damant. to the find 
from disputing the title in a separate suit brought by him; and 
n (2)..the Court has jurisdiction to act under O: 39, 'R. 10, 
Civil Procedure Code, and give direction regarding ihe depositing 
of the fund. 
vy Fhe investment with the bane was Aok proper and the Court 
could:prder the money being. deposited with the Court to the-credit 
of, the O,-P. till the question of title should be decided.. ` 
C. Ay: Seshagiri Sastri for Watrap S. Subramania Aiyar and 
T. P, Gopalakrishna Aiyar for Appellant. 
K. V. Sesha “Aiyangar, T. Krishnaswami E i ane 
S.K. a cum Chari for Respondent. 





Sundaram ae and Pakenkam —" ¢ M. A. No. 348 aah 
10th Koea 1933. K 

Civil Procedure Code (V of 1908) —Dripes T 
Decree transferred for execution Execution -Petition filed on date 
of. transfer in transferee Court—Order ` erovea next day—If 
proper’ ‘application. - si Pe aS 

‘Where the Court. which passed a dee: transferred it to 
arlother’ Court for execution; and before the decree Was received 
by- the’ ‘trans férée Court, the edectee-holdce filed an application for 
execution, 

` Held; the petition w was ia NEN = ‘the transferee Court: 
The Yeinsteree Court acquires jurisdiction. : from the date of the 
order of transfer itself. 
poe 36. Mad: 692==65 MEJ. 137 followed. 

sR, ‘Gopalaswami Atyangar | for Appellant: 


hay oy Desikan z Respondent ioe 
LV. ; —— LARA 
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Cornish, J. C. R. P. No. 1080 of 1930. 
7th November, 1933. 

Provincial Small Cause Courts Act (IX of 1887), S. 17— 
Ex parte decree against two defendants—Separate applications to 
set aside—Depostt made by one—Whether enures for benefit of 
other. 


Where a small cause suit for money was decreed ex parte 
against two defendants and both of them applied to set aside the 
ex parte decree by means of two independent applications and the 
Court set aside the decree in favour of both, though only one of 
them deposited the decree amount under S.17 of the Provincial 
Small Cause Courts Act, 


Held, that the deposit made by one of the defendants did not 
enure for the benefit of the other and that the ex parte decree 
could not be set aside in favour of the party who did not make 
the deposit. 

C. R. Visvanatha Atyar for Petitioner. 

P. S. Narayanaswami Aiyar and M.V. Harihara Aiyar for 
Respondents. 


B. V. V. ——= 


Madhavan Nair and Jackson, JJ. Appeal No. 46 of 1929. 

7th November, 1933. 

Madras Hindu Religious Endowments Act (II of 1927), 
Ss. 57 (4), 65 and 75—Civil Procedure Code (V of 1908), S. 92— 
Scheme for temple framed by Civil Court under S. 92, Civil Pro- 
cedure Code—Suit for cancellation of scheme—If could lie in 
respect of schemes setiled before the coming into force of the 
Endowments Act II of 1927. 

Where in a suit filed for cancellation of a temple scheme 
settled by Civil Court under S. 92, Civil Procedure Code, before 
the commencement of Madras Hindu Religious Endowments Act 
II of 1927, the question was whether suits for cancellation under 
S. 57 (4) or 65 of Act II of 1927 did not lie in respect of such 
schemes, 


Held, suits for cancellation or modification of temple schemes 
settled under S. 92, Civil Procedure Code,-will lie as the schemes 
referred to in S. 75 of Act II of 1927 are the schemes already 
settled by Civil Courts under S. 92, Civil Procedure Code, 


1929 Mad, 322 dissented from. 
63 M. L. J. 780 approved. 


Ch. Raghava Rao and S. Rajaraman for Appellants. 
NRC 
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r T. R, EE N _4Aiyar and A. Bhujanga Rao for .Res- 
pondents. 


S.V.V. —— sh 


Sundaram Chetty and Walsh, JJ. C. M.A. No. 306 of 1933. 
9th November, 1933. 


Mortgage decree—Accession to mortgaged property—Acces- 
sion included in sale proclamation —Question if to be decided by 
Court or may be left with a note to that effect in proclamation. 

A mortgagee decree-holder included an additional item of 
property in the sale proclamation as an accession to the mortgage 
property but the judgment-debtor denied that it was an accession 
and objected to its being sold. 

Held, the executing Court is bound to decide the objection 
under S. 47, Civil Procedure Code, before directing its sale, to 
clear the purchaser’s doubts regarding the validity of the sale. 
Merely notifying the contentions of both parties in the sale 
Proclamation is not a satisfactory mode of disposing off of the 
objection of the judgment-debtor. i 

T. V. Ramanatha Aiyar for Appellant. 

K. Periasami Goundan for--Respondent. 


D: WS Va 


Krishnan Pandalai, J. ; C.M. A. No. ant of 1932, 
9th and 10th November, 1933. 


Will—Testatrix illiterate—Writer putting her mark under 
her direction to the will—V alidity of execution—Letters Pateni 
(Madras), Cl. 36-—Reference to third Judge—Proper course to be 
adopted. a 


The facts have already speared. in 65 M.L.I. (S. N.) p. 24. 
The reference came on before Krishnan Pandalai, J., who agreed 
with the view of Sundaram Chetty, J., that the proper farmis to 
sign the name of the testator and not of.the writer’s own; but the 
writer may add that the testatrix’s signature was put by him. But 
this is a matter of furnishing prima facie evidence and does not 
form an integral part of the signature itself. ` 
Jarman on Wills, p. 96; Tristram and Coote Probate ETI 
19th Ed., p. 29; 163 E.R. 468; 13 L.T. 643; 162 E.R. 1033; 2] L.R- 
Ir. 162; 32 Ch. D, 337 and L.R. 8 Q.B. 305 referred too > "i 
Where, under cl. 36 of the Letters Patent, a point is refer- 
red to a third Judge owing to a difference between the two Judges 
who heard the appeal, the proper, course is for the third Judge to 
answer the pint referred Yo'hint aht ‘sendit të the bench which 
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decided the appeal with his opinion and not to decide the appeal 
himself. oA 


`Ch. Raghava Rao for Appellant. 


T.M. Krishnaswami Aiyar and T. E. Ramabhadrachari for 
Respondent. 


S. V. V. — 


Krishnan Pandalci, J. S. A. No. 990 of 1929. 
: 10th November, 1933. ; 

Provincial Insolvency Act (V of 1920), S. 2 (d)—Definition of 
“Property” —What it includes—S. 28, clause (2)-—Leave of Insol- 
vency Court, if necessary, to proceed against pther members of a 


joint Hindu family where the manager was adjudicated an insol- 
vent: ats 


Where a suit was brought by the plaintiff on a promissory 
note executed by the manager of a joint Hindu family making 
him and the other members of the family defendants and seeking a 
decree against the family properties of the other members, and the 
manager had been adjudicatcd insolvent prior to the date of the 
suit, and no leave was obtained for the suit under S. 28, cl. (2) of 
the Provincial Insolvency Act, and the Lower Courts dismissed the 
suit for want of leave only as against the manager (insolvent) and 
decreed it as against the other members, 

Held, overruling the objection that the suit was not maintain- 
able even-as against the other members in the joint family for 
want pf leave, (1) that the suit was maintainable, (2) that the 
Tight of the manager to sell the sons’ or coparceners’ shares in the 
joint family for his own debts not tainted with illegality or immoral- 
ity was a conditional and qualified right, (3) that such a right 
would not come under the definition of “property” in S. 2 (d); 
(4) that the said definition contemplated an unconditional or 
absolute right, and (5) that therefore no leave of the Insolvency 
Court is necessary to proceed against the other members of the 
joint family. i ` a 

6 Lah, 1; 49 Mad. 849 (F.B.); 52 Mad. 246 and 53 All. 246 
referred to. : ue 


B. Somayya and Kasturi Seshagiri Rao for Appellant. . 
B. Satyanarayana and V. Subramanyam for Respondent. 
K.C. ie a ee , 
The Chief Justice and Bordswell,J. L.P. A. No. 53,of 1931. 
10th November, 1933.. F A wee e's 
‘Provincial Insolvency Act.(V of 1920), S.4—Sale by Official 
: Recewer—Purchaser at such sale—Delivery warrant issued for 
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possesston—Possession obstructed by third party—Insoluency 
Court, if cam remove obstruction at the inslance of purchaser. 

Where the Court had given a delivery warrant to a purchaser 
from the Official Receiver of properties alleged to belong to the 
insolvent and the purchaser was obstructed from taking possession 
by a third party, the Insolvency Court has under Ss. 4 and 5 of the 
Provincial Insolvency Act jurisdiction to entertain a petition by 
the purchaser to remove the obstruction, just as a Civil Court has 
jurisdiction to entertain a petition by the auction-purchaser at a 
sale held by it. 

45 Mad. 434 followed. 

49 Mad. 762 doubted and distinguished. 

M. Krishna Bharati for Appellant. 

T. K. Subramania Pillai for Respondent. 


S. V. V. — 


Sundaram Chetty and Pakenham 
Walsh, JJ. C. C. C. A. No. 30 of 1930. 
13th November, 1933. 


Partnership--Minor—Partnership with—If can be made. 

Where a partnership was alleged to have been made between 
the defendant and the minor plaintiff, 

Held, that though a minor may be admitted to the benefits 
of an already subsisting partnership, he cannot be a party to an 
agreement whereby the firm or partnership is itself created. 

53 All. 479; 67 I.C. 95; 142 I.C. 203 and 49 Cal. 560 
followed. 

A pure question of law can be allowed to be raised in appeal 
for the first time. 

T. M. Krishnaswami Aiyar, K. R. Venkatarama Sarma and 
T. Govindarajulu Mudaliar for Appellant. 

G. Ramakrishna Aiyar and C. Srinivasa Chars for Res- 
pondent. 


S. V. V. 


The Chief Justice and Bardswell, J. L. P. A. No. 95 of 1930. 
15th November, 1933. 


Easements Act (V of 1882), S. 13—Implied or quast-easements 
—If dominant and servient tenements should be contiguous— 
Government channel in between—Easement if cannot be acquired 
to drain water from dominant field by a syphon sluice through 
Government channel on servient field. 
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On a partition between two coparceners, a field on one 
side of a Government irrigation channel fell to the plaintiff 
and a field on the other side to the defendant. Prior to the 
partition water from the former field used to be drained by a 
syphon sluice passing underneath the Government channel on to 
the latter field and thence by a small channel across the latter toa 
drainage channel beyond. On obstruction of a similar course of 
drainage by the defendant, 


Held, that the mere fact that the two fields were not 
contiguous but was separated by the Government irrigation 
channel did not prevent the existence of an implied or quasi- 
easement under S. 13 of the Easements Act and that so long as 
Government permitted the existence of the syphon sluice, the 
plaintiff was lawfully entitled to discharge the drainage water of 
his field through the said sluice on the defendant’s land and that 
the defendant was not justified in interfering with the accustomed 
course of the drain. 


38 Ch. D. 295 relied on. 
21 I. C. 857 explained. 


S. Varadachariar and S. T. Srinivasagopalachariar for 
Appellant. 


T. M. Krishnaswami Aiyar and N. R. Govindachariar for 
Respondent. ` 


S. V. V. A 


Anantakrishna Aiyar and Cornish, JJ. A. S. No. 373 of 1928. 
24th November, 1933. 


Hindu Law — Succession — Illegitimate son (Dasiputra)— 
Right to succeed—Conditions for—Will by father bequeathing 
ancestral properties to legitimate son —E fect of. 


The plaintiff who claimed to be the illegitimate son of one G 
(of the silk weaver caste) brought the suit for the recovery of 
G’s properties. It was found by the Lower Court that the plain- 
tif’s mother N was exclusively kept by G from 1912 to 1918 when 
G married the Brd defendant and discarded N and that the 
plaintiff was born in 1915. G died in 1922, leaving a will bequeath- 
ing his properties to his legitimate son who also died shortly 
after. The suit was, however, dismissed on the ground that 
though N was exclusively kept by G for 4 or 5 years, she was not 
“the permanent concubine” of G and secondly, that the will 
excluded the illegitimate son from inheritance. 
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Held, réversing the decision of the Lower Court, 

(i) the rules which require that the mother should have been 
a ‘continuously kept’ or ‘permanent’ concubine are only designed 
to securé conclusive proof of paternity and no more; in order that 
the illegitimate son can claim inheritance, it is not necessary that 
his mother should have been a permanent concubine; in the sense 
in which that term is understood when the mother herself claims 
maintenance, of having been exclusively kept by the putative 
father till the moment of his death. 

17 Mad. 160; 39 Mad. 136; 50 Mad. 340; 7 Mad. 407; 12 
M.1.A. 203 and Maine’s Hindu Law, 7th Ed., p. 31 referred to; 

(ii) though G could have excluded the plaintiff at his “choice” 
during his lifetime, he had not done so, and the will which pur- 
ported to dispose of ancestral properties when there was a legiti- 
mate son alive was invalid.. 

41 Mad. 561 (F.B.);8 M.H.C.R. 6 and 43 Mad. 824 at 826 
referred to. 

S. Ramachandra Aiyar and S. Rajagopala Aiyar for Appel- 


lants. 
R. Kuppuswami Atyar and T. K. Subramaniam for Respond- 


ents. 


S. R. 
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The Chief Justice and Bardswell, J. L. P. A. No. 40 of 1930, 
16th November, 1933. 


Contract for felling timber—Area and amount unascertained 
—Concluded contract—Contract including other produce on the 
land—Interest in land created—Non-performance of contract— 
Liability for the rent and not merely damages—Money due under 
the contract—Madras Forest Act, S. 66—Summary remedy 
available. 


When under the terms of a contract for the felling of trees in 
a forest area belonging to the Government, the extent or area of 
the forest was notifed as approximate and was to be more 
definitely ascertained later and the exact total amount payable was 
also to be ascertained later, the contract was not bad for uncer- 
tainty and was a concluded contract. ' 

When under the instrument, the purchaser gets not only the 
trees but also the produce of the land, the instrument does create 
an interest in land and as such when the purchaser fails to perform 
the contract, the Government is entitled to the rent fixed under 
the contract and not mere damages. 

The rent payable under the contract will be money payable to 
Government on account of timber as mentioned in S. 66 of the 
Madras Forest Act and as such the summary remedy provided 
under that section will be available to the Government. 

1 C. P. D. 35; 9B. & C. 561109 E. R. 209; 20 Mad. 58— 
6 M.L.J. 281 (F.B.) and 38 Mad. 883 referred to. 


1927 Mad. 816 followed. 
K. Rajah Atyar and 4. Nagaswami Atyar for Appellant. 


The Government Pleader (P. Venkataramana Rao) and 
P. V. Rajamannor for Respondent. 


KG 


Lakshmana Rao, J. Cr, R. C. No. 527 of 1932. 
17th November, 1933. 


Motor Vehicles Taxation Act (III of 1931), S. 16—Motor 
service—Plying of motor car without obtaining licence from Dis- 
trict Board—Breach of law under Ss. 166 (1) and 207 (1) of the 
Madras Local Boards Act—Whether second charge barred under 
S. 403, Criminal Procedure Code. 

Where the accused who was an owner of a motor-bus plying 
for hire between K. and L.in the Tanjore District was found 
guilty and convicted under S.16 of the Madras Motor Vehicles 
Taxation Act for not holding the District Board licence on 6th 


anuary, 1932, required under R., 30 of the Motor Vehicles Rules 
N.R. C. 
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and ‘where’ the sime’ accused was charged under Ss. 166 (1) and 
207 (1) of the Madras Local Boards Act for plying the car for 
hire on the District Board road without a licence for the period 
between Ist. January, 1932 and 31st March, 1932, 

. Held, S. 403, Criminal Procedure Code, was no bar to a second 
prosecution, the two having been separate offences altogether, the 
former not holding the District Board licence on 6th January, 
1932, and the latter having been a prosecution for the act of 
plying the motor vehicle for hire, namely, waiting for and soliciting 
passengers covered by S. 166 (1) (a) of the Local Boards Act. 

51 Mad. 527 relied on. 

P. Venkataramana Rao for Petitioner. 

V. Rathnam for Respondent. 

The Public Prosecutor on behalf of the Crown. 

K. C. 
Madhavan Nair and Jackson, JJ. A. S. No. 29 of 1929. 

21st November, 1933. 

Limitation Act (IX of 1908), Arts. 36 and 95—Suit by a 

Municipality against servants for fraud and misconduct resulting 


in embegslement of their moneys—Compensation in the shape of 
damages sued for—Limitation. 





In a suit by a Municipality to recover damages from defends 
ants, who were servants of the Municipality, in connection with 
the preparation of tontingent bills for the purchase of kerosene 
oil for lighting the streets, the allegation was that they had em- 
bezzled moneys during a period extending from 1st April, 1921 to 
18th January, 1924 and the finding was that the fraud had resulted 
in the issue of the oil while the question to be decided turned upon 
which Article of the Limitation Act applied to such a case, 

Held, that the claim having been in essence one for compensa- 
tion for the misconduct of the Municipal staff, it was an action for 
malfeasance, misfeasance and nonfeasance independent of con- 
tract, and governed by Art. 36 and not by Art. 95, which could 
apply only to cases where a party had been fraudulently induced 
to enter into a transaction, execute some deed or do some other act 
and desired to be relieved from the consequences of such act. 

27 Mad. 343 distinguished. 

3 Cal. 504 and 25 Cal. 49 referred to. 

P. Venkataramana Rao and J. R. Alwar for Appellant, 

F. S. Vas, T. L. Venkatarama Atyar, K. Rajah Aiyar, 


C. R. Rajagopalachariar, R. Ramasubbu Aiyar and K. Vengu- 
swami Aiyar for Respondents. 


K. C. =e 
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Madhavan Noir and Jackson, JJ: .. A. S. No. 26 of 1929. 
24th November, 1933. 


Stamp Act (II of 1899), S. 36—Pronote. or bond—Lower 
Court holding it a bond—Susi onthe same—A ppellate Court if can 
question it. 


A suit was brought upon an E stamped document 
styled by the parties as “ Promissory note bond”. On objection 
being taken, the trial Court after examining the document held it 
to be a bond, levied penalty and admitted it in evidence. 

Held, that it was not open to the appellate Court to go into 
the question whether it was a bond or a note inasmuch as the trial 
Court admitted it. There is no distinction in this respect whether 
the document is itself the foundation of the suit or a collateral 
document. 

The Advocate-General (Sir A. Krishnaswami Aiyar) with 
P. Srikantan for Appellant. 

S. Varadachariar and P. C. Parthasarathy Atyangar for 
Respondent. 

S. V. V, — 


The Chief Justice and L. P. A. No. 39 of 1931. 

Bardswell, J. 
28th November, 1933. 

Will—Authority to adopt—Gift of half share before adoption 
—Vdlidity of. 

A testator left a will in the following terms :—“ Having 
regard to the saying that he who has no son will not attain salva- 
tion, I hereby give authority to my wife to adopt a boy whom my 
wife and mother may, acting together, select for perpetuation of 
my lineage. If such an adoption is not made either because my 
wife and mother do not like to adopt as aforesaid or because they 
disagree and would not join in making the adoption, my wife and 
mother shall take each a half of my entire properties and enjoy 
the same respectively with absolute rights.” 

The widow adopted without the consent of the mother and 
even before such adoption the mother gifted her interest to third 
parties. 

Held, that the gift by the mother was valid and on a proper 
construction of the will the testator’s estate vested in both the 
widow and mother conditionally subject to defeasance on a valid 
adoption being made. 

M.S. Ramachandra Rao for B. Somayya for Appellant. 

T. V. Ramanatha Aiyar for T. V. Venkatrama Atyar for 
Respondents. f 

: S. V. V. — 
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Madhavan Nair and Jackson, JJ. A. S. No. 255 of 1929, 
29th November, 1933. 

Charge—Compromise decree ina previous suit creating charge 
over properties subsequently mortgaged—Absence of mentioning 
of prior encumbrance in the mortgage deed—Another subsequent 
mortgagee of the same properties paying off the prior charge— 
Subrogation—W ant of notice of charge whether could be availed 
of to defeat the mortgagee’s rights to subrogation—Limita- 
tion for the decree whether could bar the subrogee’s rights— 
Representation of mortgagor of the absence of prior encumbrances 
whether could estop subrogee’s claims. 

A compromise decree of 1914ina previous suit provided a 
charge on the mortgaged-properties for Rs. 30,000 and interest 
thereon in favour of the defendants therein enforceable by execu- 
tion. The respondent took a mortgage in 1915 of the said pro- 
perties for Rs. 8,000, the deed reciting that there were no prior 
encumbrances thereon. The appellant took a subsequent mort- 
gage out of the proceeds of which the decree of 1914 was paid off 
in full; 

The respondent brought the present suit on her mortgage in 
1927 impleading the appellant as a subsequent mortgagee. The 
appellant claimed priority on the ground of having paid off the 
previous charge over the respondent’s mortgage, which was 
resisted on the ground of want of notice of the charge. 

‘Held, there could-be subrogation in respect of a charge. No 
question of notice arose, as the respondent’s rights came into 
existence pending the previous suit, which for purposes of lis 
pendens continued till the complete satisfaction of the ee 

33 L.W. 109 relied on. f 

The claim of the subrogee was not barred by limitation 
though the decree of 1914 may be barred. The right of the 
subrogee is not to execute the decree but to bring a suit on the 
charge itself. 

27 All. 325 (P. C.) ; 24 M. L. J. 28; 20 L. W. 651 and 50 M. 
626 referred to. ; 

The appellant was not estopped by the representation of the 
mortgagor to the respondent as to absence of prior encumbrances, 
because the subrogee does not claim under his mortgagor but 
claims a right which the mortgagor himself cannot claim. 

S. Varadachariar, S, Parthasarathy-and ‘VK. Thiruvengata- 
chari for Appellants. , 

K. Bhashyam Atyangar and R. Viswanathan for Respondents, 
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Madhavan Nair and Jackson, JJ. A. S. No. 294 of 1928. 
27th November, 1933. — 

Specific performance—Ordal- agreement ‘for sale—W ritten 
agreement contémplated—Absence of written agreement—S pecific 
performance if can be granted. 

In a suit for the specific performance of an oral agreement 
for sale of land, the evidence disclosed that the parties intended to 
have a written agreement as one of the conditions of their bargain, 

Held, that as no written.agreement, which was a condition of 
the decree, had been executed, no decree for specific performance 
can be granted. . The law does not recognise a contract to enter 
into a contract. 

6 H. L. C. 238; (1912) 1 Ch. D. 284 and 64 M.L. J. 103 
(P. C.) followed. 

The Advocate-General (Sir A. Krishnaswami Aiyar) for 
Appellant. 

'T. V. Romanatha Aiyar and S. Sitaraman for Respondents. 

S. V. V.. —— f 
Madhavan Nair and Jackson, JJ. A. S. No. 138 of 1929 and 

7th December, 1938. — C. M. P. No. 1571 of 1929. 

Appeal—Right to—Person not pariy to suit—Suit under 
O. 21, R. 103, Civil Procedure Code, against Oficial Recetver— 
Appeal by one of the creditors for “the benefit of the general body 
of creditors’—Competency of. 

The right of appeal is a creature of statute and itis incumbent 
on the appellant to show that the right has been conferred upon 
him by some statutory enactment. 

Where in a suit under O. 21, R. 103, Civil Procedure Code, 
against the Official Receiver representing the estate of an insol- 
vent a decree was passed in favour of the plaintiff, but the Official 
Receiver did not prefer an appeal, it is not competent to one of 
the creditors of the insolvent to prefer the appeal even though it 
purports to be “for the benefit of the general body of creditors”. 

The rulings in 49-Mad. 794 and47 Mad. 673 only enable a 
creditor, if aggrieved, to prefer an appeal under S. 75 of the 
Provincial Insolvency Act but they do not enable such person to 
prefer an appeal under the general law. 

18 All. 332 and 32 Bom. 154 relied on. 

The powers of an appellate Court to grant leave to appeal to 
a person not a party to the suit invoked in Markham v. Markham, 
(1880) 16Ch. D. 1 and Re Securities Insurance Co., (1894) 2 
Ch. 410, are rested on the practice obtaining in the English Courts 
but in India there is no provision of law or no rule of practice 
entitling a third party to claim leave. 

N. R.C. 
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On the question whether, on such an SPENCE, it was a. 
proper case for leave, held, 

«When the Official Receiver who was a party to the suit and 
whose statutory duty is to institute, defend or continue any suit or 
other legal proceeding relating to the property of the insolvent 
(see S. 58 (d) of the Provincial Insolvency Act) has not prefer- 
red the appeal, we cannot see how a creditor can on general 
grounds ask the Appellate Court to grant him leave to appeal.” 

S. Panchapakesa Sastri and K. R. Krishnaswami for ‘Appel- 





lant, 
K. S. Krishnaswami Atyangar for Respondent. . 
S. R 
Sundaram Chetty and Walsh, JJ. C. M, A. No. 328 of 1931. 


11th December, 1933. 

Will—Suspicious circumstances surrounding the will—Onus 
to remove suspicion. . 

The onus is on those who propound a will to remove and 
explain suspicious circumstances surrounding a will. If a provi- 
sion in the will is'a bit unnatural, as where the ‘will disinherits the 
wife, the onus lies heavily on those who rely on the will to sapien 
the circumstances under which it so happened. 

(1894) 4 P. 151 at 157 relied on. 

C. S. Venkatachariar and K. Rangaseshan for Appellant. 

A, Swaminatha Aiyar and S. Tyagarajan for Respondent. 

S. V. V. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. | 


PRESENT:—Lorp BLANESBURGH, SiR GEORGE LOWNDES 
AND Sik DINSHAE MULLA. 


The Official Assignee of Madras .. Appellant* 
v. 
T. Krishnaji Bhat .. Respondent. ; 
Trust Act (II of 1882), Ss. 63 and 66—Presidency Towns Insol- PG 


vency Act (III of 1909), S. 52 (1) ()—Following trust properity—Trust . 
funds invested in trustee's business—Trustee authorised by terms of trust The Official 
to do so—Insolvency of trustee—Right of cestui que trust to a charge on Assignee of 





the assets. Madras 
Once a trust is established, the right ofifie cestu: que tret.to follow the eee ts 
trust property or the proceeds thereof gdoes not depend on a rightfir or Krishna 











y the trustee. As between the cestut Bhat. 
rties claiming under the trustee, other- 
consideration without notice, all property 
it may be changed or altered in its nature 
ch property, whether in its original or 
ubject to or affected by the trust. 
of Rs. 10,000 to be invested in his business 
in the name of the plaintiff, n a minor, and it was so invested. Subse- 
quently the defendant was adjudicated insolvent, and the Offcial Assignee 
sold his stock in tiade and had funds in his hands divisible among the 
insolvent’s creditors. The’ plaintiff claimed preferential payment in respect 
of the Rs. 10,000. =f 

Held, (allowing the claim), that the transaction being admittedly a 
trust, the plaintift was entilled to a charge upon the sale Proceeds in the hands 
of the Official Assignee. 
In re Hallett’s Estate, (1880) 13 Ch. D. 696; Pennell v. Deffell, (1853) 4 i 
De G. M. & G. 372: 43 E. R. 551 aud Taylor v. Plumer, (1815) 3 M. & S. 
562: 105 E. R 721, relied on. 
Roscoe v. Winder, (1915) 1 Ch. 62, distinguished. 


Judgment of the High Court, Madras, (59 M. L. J. 718), affirmed. 


“P. Ç Appeal No. 67 of 1931. 14th March, 1933, 


wrongful disposition of the pr 
que trust and the trustee, and all 
wise than by purchase for valuable 
belonging to a trust, however much 
or character, and all the fruit of s 
in its altered state, continues to be 


The defendant received a s 
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Appeal No. 67 of 1931 from a judgment and decree of the 
High Court of Madras, dated the 6th December, 1929, which 
affirmed a judgment and decree of Mr. Justice Kumaraswami 
Sastri, on the Original Side, dated the 18th August, 1926. 


The facts are set out in the Board’s judgment and in the 
judgments delivered in the High Court and reported in 59 M. L. J. 
718. 

De Gruyther, K. C. (with Sydney Smith) for appellant.— 
Assuming there was a trust, the trustee was Sadasiva Tawker and 
as he was empowered to invest the fund in his own firm, on invest- 
ment there was a debt created between the trustee and the firm. 


[Lord BLanEespurcH.—Ex. A shows that the investment was 
to be “in the name of the minor”. That would constitute the 
firm trustees. That is also the effect of Ex. B.] 


De Gruyther.— The learned Judges on appeal said it was suffi- 
cient if it went into the assets. Referred to course of dealing. It is 
only trust property that can be earmarked which is excepted under 
S. 52 (1) (a) of the Presidency Towns Insolvency Act, 1909. 
Money, though the proceeds of trust property, if indistinguishable 
from the mass of the insolvent’s property, will be divisible amongst 
his creditors. On the investment of the trust money in the business 
of the defendant’s firm, it became so mixed with the other money 
of the firm that it could not be distinguished and so could not be 
followed. The defendant’s firm was, by the terms of the letters, 
permitted to have.theuse cof the trust money. The mixing up was 
uf ctlerefore, “ wrongful, roast to entitle the plaintiff to a 
charge, and he could only rank le creditor. Reference 


was made to Official Assignee of M ras V. Smithi, Oficial 
Assignee of Madras v. Krishnasw 







i Naidu3 Roscoe v. Winders, 
In re Sykest and Sinclair v. Broughgms. In alater Division Bench 
case in the Madras High Court, judgment now under appeal 
was not followed; see Nagappa Cheytiar v. Official Assignee of 
Madrass. i 

Narasimham for respondent.—On the ‘evidence, the Appellate 
Court in India found that the plaintiff had sufficiently traced 
the trust property (the Rs. 10,000) to the assets of Tawker and 
Sons, in the hands of the Official Assignee, and on the authority 
of Halleti’s caset and Pennell v. Deffell8 the plaintiff is entitled to 
a charge on those assets. Refers to Offictal Assignee of Madras 





1. (1908) I. L. R. 32 Mad. 68.° 2. (1909) I. L. R. 33 Mad. 154 

3. (1915) 1 Ch. 62. 4. (1909) 2 Ch. 241. 

5. (1914) A. C. 398. 6. (1930) 60 M. L. J. 355. 

7. (1880) 13 Ch. D.696, 8. (1853) 4 DeG. M. & G. 372: 43 E. R. 551. 
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v. Devakottah Nagarathar Sri Minakshi Vidyasala Paripalana 
Sangam, — 

De Gruyther, K. C., replied. 

14th March, 1933. Their Lordships’ judgment was 
delivered by 

Sır GEORGE Lownpgs.—On the 5th October, 1919, one 
T. Sivasankar Bhat, the father of the respondent, instructed his 
uncle Sadasiva Tawker by letter to invest in his firm 
T. R. Tawker & Sons a sum of Rs. 10,000 lying with the firm, 
such investment to be made in the name of the respondent, who 
was then a minor, the money to be handed over to him on 
attaining 21, and the interest in the meanwhile to be paid to the 
father. On the 22nd October following the firm gave him a 
receipt in the following terms: 


“ Received from Mr. T. Sivasankar Bhat, the sum of rupees ten thousand 
only through Mr. T. Sadasiva Tawker, as fixed deposit in the name of his 
minor son T. Krishnaji Bhat as per instructions contained in Mr. Sivasankar 
Bhat’s letter, dated 5th instant, carrying interest at 9 per cent. per annum 

“Ra, 10,000. 

T. R. Tawxee AND Sons.” 
The interest was duly paid to the end of 1923, when 
apparently the firm, which carried on business as jewellers in 


Madras, got into difficulties. 


On the 22nd November, 1923, a suit was instituted in the 
name of the minor against the members of the firm, alleging 
that they were trustees of the fund and claiming their removal 
from the trust and the appointment of new trustees in their 
place, with a direction to hand over to the latter the Rs. 10,000. 
The defendants put in a written statement by which in effect 
the trust was admitted, but the suit was charged as premature 
inasmuch as the plaintiff was still a minor and no breach of 
trust had been committed. 

In January, 1925, while the suit, which was filed on the 
Original Side of the Madras High Court, was still pending, the 
defendants were adjudicated insolvents, and the present appel- 
lant as the Official Assignee in whom their estate and effects 
were vested was brought on the record. He filed a written 
statement putting the plaintiff to the proof of the factum and 
validity of the trust and denying that the plaintiff was entitled 
to any preferential claim over other creditors. 





1. (1929) L L. R 52 Mad. 919 at 926, 929, 931 : 57 M. L. J. 99. 


PG 


The Official 
Assignee of 
Madras 





v. 
Krishnaji 
Bhat. 





Sir George 
Lowndes. 
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The suit came to trial in August, 1926. The insolvents 

did not appear, and the principal question debated was as to the 

_plaintiff’s right to preferential payment out of a sum of about 

Rs. 22,000 which had been realised by the appellant by sale of 
a portion of the stock in trade. 


The trial Judge affirmed the plaintiffs claim and made a 
decree declaring his right to be paid out of the Rs. 22,000 in 
the hands of the appellant with Rs. 1,949 for interest, and 
ordering the appellant to bring these sums into Court to be 
held to the credit of the plaintiff. 


The Official Assignee appealed and the decree was con- 
firmed. A further appeal is now brought to His Majesty in 
Council on a certificate that a substantial question of law is 
involved. The respondent is now of full age and is personally 
represented before the Board. 


It was suggested before their Lordships that the transaction 
of October, 1919, did not constitute a trust at all but a mere 
deposit in respect of which the respondent would only be entitled 
to rank with the other creditors. Their Lordships are however 
unable to accept this contention. No issue on this question was 
raised at the trial, and it is clear that the trust was admitted 
by the defendants both before the original Court and in the 
Court of Appeal, and apparently also in the printed case of the 
appellant. In their Lordships’ opinion therefore the appeal 
must be ‘dealt with on this basis and the only possible question 
is whether the trust fund can be found in the assets of the 
trustee firm which have come to the appellant. 


The trial Judge held on the evidence that the trust fund 
could be traced into the stock from the sale of which the 
Rs. 22,000 was realised. The learned Judges of the Appeal 
Court were not satisfied that this was established, but they 
thought that the investment of the trust money in the general 
assets of the business was sufficient to give the respondent a 
charge upon the sale proceeds in the hands of the appellant, and 
in their Lordships’ opinion the conclusion to which they came 
was right. 

Under S. 52 (1) (a) of the Presidency Towns Insolvency 
Act, 1909, property held by an insolvent on trust for any other 
person ig excluded from the assets divisible among the creditors. 
The Rs. 10,000 was received by the insolvent firm for invest- 
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ment in their business and there is no suggestion that it was not 
so invested in fact. Nor is it suggested that there were any 
assets of the business which were not taken over by the appel- 
lant. If it was there when the Offcial Assignee came in, what 
he took was a mixed fund only part of which was divisible 
among the creditors, the Rs. 10,000 being in his hands as much 
the property of the respondent as it was before the insolvency. 
There was no allegation that it had been lost or ceased to exist 
before the insolvency. If this had been proved the case might 
possibly have been different; see Roscoe v. Winderl. Their 
Lordships offer no opinion upon this question as the necessary 
facts have not been pleaded or put in evidence and the burden 
of proving them would clearly be upon the appellant. 


Assuming then that the whole assets of the business, in- 
cluding the Rs. 10,000 as invested in it, passed into the hands 
of the appellant on the insolvency, their Lordships think 
that they so passed subject to any charge in favour of the 
respondent to which they may have been subject before the 
insolvency. 


Much argument was expended in the Lower Appellate 
Court and before the Board on the doctrine of following trust 
funds, and it seemed to be suggested that though, if the fund 
in the present case had been improperly employed in the business 
of the trustees the beneficiary would be entitled to a charge 
upon the whole of the assets (see S. 66 of the Indian Trusts 
Act, 1882), no such right could be accorded to him if the 
employment of the funds in this way was in pursuance of the 
terms of the trust. Their Lordships think there is no substance 
in this contention. In the words of Sir George Jessel (In re 
Hallett’s Estate, Knatchbull v. Halletia) : 

“There is no distinction, therefore, between a rightful and a wrongful 
disposition of the property, so far as regards the right of the beneficial owner 
to follow the proceeds.” 

In their Lordships’ view the passages quoted by the learned 
Judges of the Appellate Court from the well-known judgment 
of Turner, L. J., in Pennell v. Deffell3 are directly in point, 
and show the length to which the modern doctrines of equity 
have gone in this direction. Their Lordships would in particular 


1. (1915) 1 Ch. 62. 2. (1880) 13 Ch. D. 696 at 709. 
3. (1853) 4 De G. M. & G. 372: 43 E. R. 551. 
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refer to the following passage which occurs at p. 388 of the 
report :— 

“It is, I apprehend, an undoubted principle of this Court, that as between 
cestui gue trust and trustee, and all parties claiming under the trustee, other- 
wise than by purchase for valuable consideration without notice, all property 
belonging to a trust, however much it may be changed or altered in its nature 
or character, and all the fruit of such property, whether in its original or in 
its altered state, continues to be subject to or affected by the trust.” 


So too Lord Ellenborough in Taylor v. Plumer1, speaking 
of property entrusted to a factor, says: 


“Tt makes no difference in reason or law into what other form, different 
from the original, the change may have been made . . . for the product of 
or substitute for the original thing stil! follows the nature of the thing itself, 
as long as it can be ascertained to be such.” 


In the present case once it was admitted that the Rs. 10,000 
was a trust in the hands of T. R. Tawker & Sons to be invested 
in their business and was so invested, it must be taken to have 
remained a part of the assets of that business and to have been 
there at the date of their insolvency, the beneficiaries being 
entitled at all times to a charge upon such assets in the hands 
of the firm. Upon the insolvency the assets passed to the 
appellant but passed subject to the charge. 

For these reasons their Lordships are of opinion that the 
judgment of the Appellate Court in Madras was right and that 
this appeal should be dismissed and they will humbly advise 
His Majesty to this effect. The appellant must pay the costs 
of the respondent before this Board. 

Solicitor for appellant: H. S. L. Polak. 

Solicitors for respondent: T. L. Wilson & Co. 

K.J. R/S. R Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE BARDSWELL. 
Bogi Reddi Ankamma and others .. Petitioners* (Accused 
in S.C. No. 36 of 1932, Court 
of Session, Guntur Division). 


Criminal Procedure Code (V of 1898), Ss. 219, 226, 437 and 439— 
Couri, whether can revise its own revisional order—Person committed to 
Sessions for offence under S. 201, Indian Penal Code—Subsequent evidence 
by witness under S. 219 on examination by Committing Maytstrate—Charge 





*Cr.R. C No. 601 of 1932 2nd September, 1932. 
and 
Cr.M. P. No. 783 of 1932. 
1. (1815) 3 M. & S. 562 at 575: 105 E. R. 721, 
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under S. 301, Indian Penal Code also, on such evidence—Whether such 
sharge should be quashed—Whether S. 226 can be applied to additional 
evidence taken under S. 219. 

A Court cannot revise its own revisional order. Even a High Court 
cannot do this: Ranga Rao, In re, (1912) 23 M. L. J. 371. 

Where certain accused persons were committed to the Sessions fora 
charge under S. 201, Indian Penal Code and one of the prosecution witnesses 
was tendered pardon but was again called to Court by the Committing Magis- 
trate to be examined under S. 219, Criminal Procedure Code and was 
examined and on such evidence a charge under S. 302, Indian Penal Code 
was found by the Sessions Judge in addition to that under S. 201 of the 
Penal Code, 

Held, that the charge of murder under S. 302 framed by the Lower Court 
could not stand as the evidence of the witness recorded under S. 219 wasa 
later addition by way of supplement to that record and by no means formed 
part of it. 

For S. 226 of the Criminal Procedure Code to apply, the charge must be 
imperfect or erroneous at the time of commitment. S. 219 provides for 
taking of supplementary evidence after commitment but before the trial, and 
there is no provision that the charge can be altered or a fresh committal 
order made by the Magistrate of his own motion, after the taking of such 
evidence. Hence though the additional evidence in the case had been 
recorded by the Committing Magistrate, it formed no part of the record upon 
which the accused had been or could have been committed for trial, 

Held, therefore, the Sessions Judge was not authorised under S. 226 to 
frame the additional charge of murder, in that the charge against the accused 
at the time of commitment was neither imperfect nor erroneous, 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of Session, Guntur Division, dated 9th August, 1932 
and madein S. C. No. 36 of 1932. 

KE. S. Jayarama Atyar and G. Gopalaswams for petitioners. 

The Public Prosecutor on bebalf of the Crown. 


The Court made the following 


Orper.—The five petitioners come in revision against the 
order of the Sessions Judge of Guntur, directing that they 


stand their trial at the Sessions on a charge of murder in addi- ’ 


tion to a charge under S. 201, I. P. Code, already framed by 
the Committing Magistrate. They ask on various points of law 
that the commitment on the charge of murder may be quashed. 


A charge sheet was put in against them and sixteen others 
by the Station House Officer, Bapatla, the offences stated being 
those punishable under Ss. 302 and 201, I. P. Code. In the 
charge sheet the petitioners figured as accused 3, 4, 5, 8 and 16. 
The Stationary Sub-Magistrate, Guntur, who held the prelimi- 
nary enquiry, discharged sixteen of the accused, including all 
the petitioners, in respect of both offences and, while discharging 


In re. 


8 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


the first accused (Ankamma) before him in respect of the 
offence of murder, framed acharge against him under S. 201 
and committed him to the Sessions to stand his trial on that 
charge. The Sessions Judge, on reading the committal order, 
issued, on his own motion on 25th July, 1932, notice to 
(1) accused 1, 4, 6, 7,9 to 15 and 17 to show cause why they 
should not be committed on a charge of murder; (2) accused’ 
2, 3,5, 8 and 16, the present petitioners, to show cause why they 
should not be committed for offences punishable under Ss. 302 
and 201, I. P. Code. 


After hearing the petition the learned Judge, in his Crimi- 
nal Revision Proceedings No. 22 of 1932, of the same date, 
passed orders that accused 2 should be committed to the Ses- 
sions on a charge of murder and that the petitioners should be 
committed to the Sessions for the offence under S. 201, I. P. 
Code. The Sub-Magistrate committed these several persons to 
the Sessions accordingly. This also was on 26th July, 1932. 
On 8th August, 1932, the Public Prosecutor made an application 
to the Sessions Judge under S. 338, Cr. P. Code, in which he 
represented the expediency of tendering a conditional pardon 
to Ankamma (accused 1) in order that he might be examined 
as witness against the other accused, whether for the prose- 
cution or on behalf of the Court. . 

The learned Judge then tendered a pardon to Ankamma, 
and adjourned the case (S. C. No. 24 of 1932) against him sine 
die, and directed that he should be heard as a witness, though 
not as a prosecution witness, as the right of the prosecution to 
summon an additional witness, was, to use his own words, “ex- 
hausted under S. 219, Cr. P. Code.” In another order, however, 


_ of the same date, he adjourned the case (S. C. No. 36 of 1932) 


against the petitioners to 4 p.m. the next day, in order to enable 
the prosecution to summon Ankamma before the Committing 
Magistrate under that very S. 219. His reasons for adjourning 
the case were that, if Ankamma repeated his version, the interests 
of justice would require that some or all of the petitioners and 
others should be tried for murder and that some or all of those 
others should be tried for the offence under S. 201, I. P. Code. 
On the following day, 9th August, 1932, after Ankamma had 
been examined as a witness by the Committing Magistrate, he 
passed an order that the charges against the petitioners were to 
be under S. 302 as well as under S. 201, I. P. Code. 
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One ground on which this order is attacked in revision is 
that it was a review, such as was not within his competence, by 
the Sessions Judge of his revisional order of 26th July, 1932. 
It is not disputed that a Court cannot revise its own revisional 
order. Even a High Court cannot do this: Ranga Rao, In re.1 
The learned Judge, however, has tried to show that in his order 
of 9th August, 1932, he was not revising his earlier order, 
dated 26th July, 1932, but only interpreting it; but the learned 
Public Prosecutor does not try to support a great part of the 
reasoning by which he tries to show this, nor, indeed, can it be 
supported. He sets out that, in his order of 26th July, 1932, 
he should have said merely that he had directed the Committing 
Magistrate to commit accused 3, 4, 5, 8 and 16 (petitioners) for 
trial and that, when he said further that the trial was to be 
“for the offence under S. 201, I. P. Code” those additional 
words were mere surplusage. At least this is what he clearly 
means, though he has only underlined the words “S. 201” as 
being by way of surplusage. That he should have so expressed 
himself is most astonishing. By the terms of S. 437, Cr. P. 
Code, under which the order of 26th July, 1932, must be taken 
to have been passed, the Sessions Judge may order that a per- 
son, who has been improperly discharged by an inferior Court in 
a case triable exclusively by the Court of Session, be committed 
for trial upon the matter of which he has been, in the opinion 
of the Sessions Judge, improperly discharged. Obviously the 
order cannot be confined to a bare direction that the person is 
to be committed, but must state the matter in respect of which 
the commitment is to be made. It is true that S. 437 does not 
say that the commitment is to be on a specific charge, but the 
very sections in Ch. XVIII on which the learned Judge relies 
in support of his view show that a Magistrate, in committing 
any person to the Sessions, has to frame against him a charge 
showing with what offence he is charged. It was under 
Ch. XVIII that the Magistrate had to make the commitment. 
Indeed, I cannot follow the line of argument of the Sessions 
Judge in this connection, nor has any attempt been made to 
explain it. He says, with a strange confusion of tenses, “the 
Committing Magistrate framed a charge under S. 210 and he 
cancels it under S. 213 (2), Cr. P. Code, but when he commits 
under S. 213 (1), Cr. P. Code, he merely commits the accused 





1. (1912) 23 M. L. J. 371. 
* R-2 


Bogi 
Reddi 
Ankamma, 
In re. 
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for trial without being under any obligation to commit accused 
for trial for any particular offence. If he refers to any parti- 
cular offence, with reference to his committal, the reference is 
surplusage”’. Why he should have at all dragged in S. 213 (2) 
is past my imagining. The Magistrate in this case has not 
cancelled any charge and, had he done so, under the provisions 
of S. 213 (2), there would, of course, have remained nothing 
left on which the petitioners could be committed. It almost 
seems asif the learned Judge thought that, because S. 218 
comes later than S. 213 (2), it is someshow affected by it, so 
that for the purposes of applying S. 218, the Magistrate’s action 
in framing a charge as required by S. 210 is washed out. It is 
only by taking it that he had some such idea in his head that I 
can understand his making the further remark that “the dis- 
tinction between the framing of a charge by the Committing 
Magistrate and the committal made by him may be seen in 
Form No. 33 of the Criminal Rules of Practice,” though what 
he means by this is beyond me. S. 210 provides that, when 
the Magistrate is satisfied that there are sufficient grounds for 
committing the accused for trial, he shall frame a charge under 
his hand, declaring with what offence the accused is charged, 
while in Form 33, which is the form to be used when applying 
S. 218, there have to be stated the offence in respect of which 
there is a charge against the accused; and S. 218 itself is even 
more explicit. By it when an accused is committed for trial a 
notification has to be sent by the Magistrate to the person 
appointed by the Local Government on that behalf, in which the 
offence is to be stated in the same formas the charge, and the 
charge together with the record of enquiry is to be sent to the 
Court of Session. The word “charge” in this section can only 
mean the charge framed as provided by S. 243. It is clear, 
then, that the Magistrate in committing the petitioners had to 
frame a charge showing of what offence they were accused, and 
this is what he has, in fact, done in framing a charge against 
them under S. 201, Indian Penal Code, in accordance with the 
Sessions Judge’s revisional order of 26th July, 1932. 


Mr. Bewes tries to support that part of the learned Judge’s 
order under review in which it is stated “I must find that I did 
not accept the discharge of the present accused 1 to 6 (peti- 
tioners) by the Committing Magistrate as regards S. 302 as 
final, on grounds other than those on which the Judge has 
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himself based his finding.” Mr. Bewes points out that there was 
a notice issued to the petitioners to show cause why they should 
not be committed to the Sessions for offences under both Ss. 201 
and 302, Indian Penal Code, and argues that as the order of 
26th July, 1932, while directing this committal under S. 201, 
Indian Penal Code, did not specifically discharge the notice as 
against them in respect of S. 302, there was not a definite 
disposal of that notice as regards the charge of murder. Even 
however, assuming, without allowing, that it was open to the 
learned Judge to make such a reservation while passing what 
was on the face of it a final order, and that he did, in fact, 
make such a reservation, I cannot find that that in any way 
justifies his order of 9th August, 1932, against the petitioners. 
An order under S. 437 has to be passed on an examination of 
the record of any case; and so any order passed by the learned 
Judge, in pursuance of his notice to the petitioners to show 
cause, could only be with reference to the record as it stood at 
. the time when he took it up for consideration. The evidence of 
Ankamma, recorded under S. 219, was a later addition by way 
of supplement to that record and by no means a part of it. I 
understand the learned Public Prosecutor to concede, at least, 
that there would have been no committal of the petitioners for 
murder without the evidence of Ankamma, and that such is the 
case is, indeed, plain from what the learned Judge has stated in 
his earlier revisional order. He doubted very seriously whether 
certain statements made by Ankamma as an accused party 
could be used in evidence against his fellow accused, and found 
that the evidence of P. Ws. 10, 13 and 14, the only other wit- 
nesses against the petitioners, justified a charge against them 
only under S. 201, Indian Penal Code. It is evident, then, from 
his order now under review that it was because of the additional 
evidence of Ankamma that he directed that the petitioners 
should be charged with murder. That order, then, was not 
based on the record as it stood before him either when he 
initiated proceedings under S. 435, Criminal Procedure Code, 
or at the time of his passing the order itself under S. 437, and 
it is therefore unsustainable. The learned Judge has given, as 
another reason for holding that his order of 26th July, 1932, 
against the petitioners was not final, that he wound up the 
order thus: 


“I hope that eventually further investigation will disclose who the 
offenders beside the accused 2 are in respect of the charge of murder,” 


Bogi 
Reddi 


in re. 


. 
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But the taking from Ankamma on oath of a statement in 
consonance with what he had previously stated, without being 
sworn to it, as an accused, can hardly be regarded as a further 
investigation, while anything that came out in a further inves- 
tigation could not be part of the record as it then stood before 
the Sessions Judge. Investigation, too, I may note, normally 
means investigation by the police. My conclusion, then, is that 


. the order of the learned Judge now under review cannot be 


upheld, as far as it is considered as having been passed under 
S. 437, Criminal Procedure Code. 


I have next to consider whether the framing of the addi- 
tional charge of murder can be justified under the terms of 
S. 226, Criminal Procedure Code. By that section, when any 
person is committed for trial without a charge, or with an im- 
perfect or erroneous charge, the Court may frame a charge, or 
add to or otherwise alter the charge, as maybe, having regard to 
the rules contained in the Code as to the form of charges. The 
learned Judge has referred to this section also and has observed | 
that, once the Sessions Court has seisin by virtue of the 
committal, it can frame any charge that arises on the evidence 
adduced in the Committing Magistrate’s Court. Now, in the 
present case, the petitioners have certainly not been committed 
for trial without a charge, neither can it be said, with reference 
to the evidence, to which I have already alluded, that was 
available at the time of the committal, that they were committed 
with an imperfect or erroneous charge. The absence of any 
such defect is clearer here than in Queen-Empress v. Khargal, 
which has been brought to my notice. Reference has also to be 
made to Rama Varma Raja v. The Queen’. 

In that decision it is pointed out that a Court of Session 
has power, when the accused has been committed without a 
charge at all, or upon a charge which the Court, upon a refer- 
ence to the proceedings before the Committing Magistrate, 
considers improper, to draw up a charge for any offence which 
it considers proved by the evidence taken before the Committing 
Magistrate. A charge which was added by the Sessions Court 
and which could not be supported by the evidence taken by the 
Magistrate was found to have been framed wlira vires. It is 
true that in the same case it was found that there was no 


1. (1886) I. L. R. 8 All. 665. 2. (1881) L L. R 3 Mad, 351. 
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evidence taken by the Magistrate which would have supported 
the charge that was framed, whereas here, after the examina- 
tion of Ankamma under S. 219, there is evidence, taken by the 
Magistrate, on which the charge of murder might be supported. 
But in the circumstances of that case the evidence taken by the 
Magistrate could only have been the evidence taken up to the 
time of committal, as the additional witness on the strength of 
whose evidence the conviction on the added charge could alone 
be sustained, was not at all examined by the Magistrate, but 
only at the Sessions. The decision does not deal with S. 219, 
because, in the circumstances, it had no occasion to do so, but 
so far as it goes it does not, as I read it, encourage the idea 
that S. 226 can be applied with reference to additional evidence 
taken under S. 219. I may note that the additional charge in 
that case was framed before the additional witness was 
examined and so it was added, or purported to be added, under 
S. 226. S. 227, which has to be read with S. 237, can only apply 
after some evidence has been taken at the trial in the Sessions 
Court. I have not now to consider the applicability of that 
section as the stage for applying it, if it can be applied at all, 
has not been reached. There appears to be no decision as to the 
effect upon S. 226 of additional evidence recorded under S. 219; 
but, without any authority, it seems clear enough that, as 
contended by Mr. Jayarama Aiyar, its effect upon that section 
must be nil. 

Section 226 has to do with a charge that is imperfect or 
erroneous when any person is committed for trial, and this, I 
take it, can only mean that, for it to apply, the charge must be 
imperfect or erroneous at the time of commitment. S. 219 
provides for the taking of supplementary evidence after commit- 
ment but before the trial, and there is no provision that the 
charges can be altered or a fresh committal order made by the 
Magistrate of his own motion, after the taking of such evidence. 
And so, though the additional evidence may be, and in this case 
has been, recorded by the Committing Magistrate, it forms no 
part of the record upon which the accused has been, or could 
have been, committed for trial. Though it has no bearing upon 
the effect of S. 219, I may here refer, for the purpose of 
showing the general principle, to Birendra Lal Bhaduri v. 
Emperori, in which it is pointed out that “ the Sessions Court 


Se a ee 


1, (1904) I. L. R 32 Cal. 22. 
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is not a Court of original jurisdiction and, though vested with 
large powers for amending and adding to charges, can only do 
so with reference to the immediate subject of the prosecution 
and committal and not with regard to matter not covered by the 
indictment’. 

This statement of principle has been quoted with approval 
in Muthu Goundan v. Emperor1. I must hold that the learned 
Sessions Judge was not authorised under S. 226 in framing 
the additional charge of murder against the petitioners, in 
that the charge against them at the time of their commit- 
ment was neither imperfect nor erroneous. As I have 
remarked above, the question of whether the additional 
charge of murder can be framed, later on, on the strength 
of S. 227, is not a matter with which I have now to deal. I 
do not, therefore, discuss some rulings bearing on that section 
which have been quoted in the course of the argument on the 
petition. 

Another point that has been taken for the petitioners is 
that the Committing Magistrate was not warranted in law in 
recording the evidence of Ankamma under S. 219, and that the 
Sessions Judge should not have ordered him to take it. Ido 
not, however, find that the learned Judge ordered the Magis- 
trate to record this evidence. What he did was to allow time 
to the prosecution to examine Ankamma before the Committing 
Magistrate. I must take it that the Magistrate was asked to 
record the evidence of Ankamma and that he recorded it be- 
cause he thought fit to do so. This would be in accordance with 
S. 219 and as I see no reason to think that the provisions of 
that section were not complied with, the petitioners fail on the 
point. As, however, they have succeeded on the other points, I 
quash the charge against them under S. 302, leaving open the 
matter of whether that charge can be added later on under 
S. 227. 

Cr. M. P. No. 783 of 1932 is an application for the transfer 


‘of the case against the counter-petitioners to the file of some 


other Sessions Court. The learned Sessions Judge, in his revi- 
sional order of 26th July, 1932, has said of Ankamma that his 
statement appeared to be intrinsically true in broad outlines and 
that, therefore, he need not be tried for the offence of murder. 





1. 1920 M. W. N. 149. 
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He has also taken him as a witness and suspended sine die even 
the case against him under S. 201. I do not suppose for a 
moment that the learned Judge is prepared blindly to accept 
anything that Ankamma may say, especially when tested by 
cross-examination, but I do think that what he has said and the 
line which he has taken are sufficient to raise a reasonable 
apprehension in the minds of the petitioners, that he is inclined 
in advance to take a view of the case which is to their prejudice. 
In such circumstances I think that a transfer of the case is 
advisable. I transfer it to the file of the Sessions Judge, 
Nellore. 


In conclusion I would observe that Rama Varma Raja v. 
The Queent suggests a procedure which might have been 
adopted in this case Jt might, perhaps, be allowed even now. 

K. C. —— Case transferred. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PrEsENT:—MR. Justice REILLY AND Mk. Justice 
CORNISH. 


V. Thirumala Chariar .. Appellani* (Plaintif) 
v. 
Athimoola Karayalar (Deceased) 
and others .. Respondents (Defend- 
ants 2 to 6). 


Civil Procedure Code (V of 1908), S. 107 and O. 41, R. 33—Sutt 
decreed ex parte—Decree set aside at instance of some def endanis— Dis- 
missal of appeal by platnisff—Ex parte decree against other defendants 
whether can be set aside—Case of common cause of action—Exercise of 
powers under O. 41, R. 33 by High Court. 

When a suit comes before a Court upon appeal, even though the appel- 
lant chooses to raise questions relating only to a part of the suit, the whole 
suit is before the appellate Court and it is competent for the Court to exer- 
cise its powers under O. 41, R. 33, Civil Procedure Code, in favour of 
parties to the suit who have not preferred an appeal. 

A suit to enforce an agreement for sale was in the first instance decreed 
ex parte by the Subordinate Judge but defendants 2 to 6 afterwards 
applied for the er parte decree to be set aside and the suit restored, and 
the Subordinate Judge, who dealt with that application, set aside the whole 
decree against all the defendants, though defendants 1 and 7 had not applied 
for that purpose. The plaintiff preferred a Civil Revision Petition to the 
High Court against that order, and that Court, while dismissing the suit 
against defendants 2 to 6, restored the decree against defendants 1 and 7. 
The Subordinate Judge who re-tried the sut found that the document on 
which the suit was primarily based was not genuine and dismissed the suit as 
against defendants 2 to 6 while the ex parte decree against defendants 1 and 
7 was allowed to continue. The plaintiff preferred an appeal but the same 





"Appeal No. 29 of 1927. 23rd November, 1932. 
1. (1881) LLLR. 3 Mad. 351. 


v. 
Athimoola 
Karayalar. 
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was dismissed. The High Court’s powers under O. 41, R 33, Civil Proce- 
dure Code, having been invoked on behalf of defendants 1 and 7, 


Held, that it was a proper case for interference under O. 41, R. 33 of 
the Code in favour of the defendants who were ex parte at the trial. The 
suit against all the defendants having been based on the document held to be 
not genuine, it would be illogical and unjust to hold that while the suit had 
been dismissed against defendants 2 to 6 the decree against defendants 1 and 
7 should be allowed to stand. 


Per Cornish, J.—The word “parties” in O. 41, R. 33 means parties to 
the suit, and defendants 1 and 7 being parties to the suit were entitled to the 
benefit of the Appellate Court’s powers under R. 33 notwithstanding the 
ex parte decree made against them. 


Subramania Chettiar v. Sinnammal, (1930) IL.L.R. 53 Mad. 881: 59 M.L. 
J. 634 (F. B.) and Krishnasami Nask v. Aiyappa Nask, (1914) 1 L. W. 376, 
relied on. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in O. S. No. 120 of 1921 (O. S. No. 73 of 
1923 of the Court of the Second Additional Subordinate Judge, 
Tinnevelly). 


K. S. Krishnaswanu Aiyangar, S. Rajagopalachari and K. 
S. Destkan for appellant. 

S. Varadachariar and S. Ramaswami Atyar for respond- 
ents. 

The Court delivered the following 

Juvements. Reilly, J—The Plaintiff in this case has 
sued to enforce an agreement embodied in Ex. A, dated 7th 
October, 1916, to convey to him 1 acre and 68 cents of wet 
Jand, which document he alleges was executed by Nambi Kone, 
the deceased husband of Defendant 1 and father of Defendant 
7. The Subordinate Judge has found that Ex. A is not genuine 
and has dismissed the suit. Against that dismissal the Plaintiff 
appeals. 


It appears that Nambi Kone in 1907 instituted a suit for 
partition against his nephews, Defendant 2, and the father of 
Defendants 4 to 6, in the Tinnevelly Subordinate Judge’s Court. 
That suit came on appeal to this Court and altogether had a 
long history. In the end Nambi Kone got a decree for a half 
share of the property in question, and his share was delivered 
to him in execution in May, 1916. It is admitted that Nambi 
Kone employed the Plaintiff to assist him in that suit by attend- 
ing Court for him both in Tinnevelly and Madras and that the 
employment went on throughout the history of the suit, Nambi 
Kone paying the Plaintiff’s travelling allowance and batta when 
he was away from his village for the purpose of the suit. 
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The Plaintiff’s case is that in 1907, before Nambi Kone 
first employed him in that way, Nambi Kone promised him 
“proper remuneration” for his services at the end of the litiga- 
tion. In October, 1916, according to the Plaintiff, Nambi 
Kone told him that he had decided to transfer to him 1 Kotta 
of wet land, that is 1 acre and 68 cents, but, as he had to sell 
some of the land which he had obtained in partition in order to 
clear off his own debts, he would make the transfer after three 
years: the Plaintiffs agreed to that, and then Nambi Kone, two 
ot three days later, executed Ex. A to the effect that he would 
transfer 1 Kotta of wet land out of the wet land which he had 
got in a certain village to the Plaintiff within three years and in 
default would pay the Plaintiff Rs. 5,500 with interest at 6 per 
cent. from the date of default. Ex. A was not presented for 
registration by Nambi Kone. On the 8th January, 1917, it was 
presented for registration by the Plaintiff, who says that he did 
that on hearing rumours that Nambi Kone was not going to 
carry out the agreement. When the Plaintiff presented Ex. A 
for compulsory registration, the Sub-Registrar sent a notice to 
Nambi Kone, who appeared at the Sub-Registrar’s Office on 
the 15th January, 1917, and denied that be ever executed that 
document. On that the Sub-Registrar refused registration, 
and the matter was taken to the District Registrar, who held an 
enquiry and in October, 1917, ordered the document to be 
registered as a genuine document. Meanwhile unfortunately 
Nambi Kone died in June, 1917. 


Ihave mentioned that the learned Subordinate Judge has 
found that Ex. A is not a genuine document. 


[His Lordship considered the evidence and concluded :] 


In my opinion this case is not entirely free from doubt. 
But, taking all the evidence and the circumstances into consi- 
deration, I do not think we should be justified in differing from 
the finding of the learned Subordinate Judge that Ex. A 
has not been proved to be a genuine document executed by 
Nambi Kone. In my opinion therefore this appeal should be 
dismissed with costs, as on that finding it is unnecessary to go 
into other questions which have been raised in the case. 


Cornish, J.—I entirely agree. 
° R—3 


Cornish, J. 
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The case having been set down for being spoken to this 
day, the Court delivered the following 

Jupements. Reilly, J—Yesterday in this appeal we 
upheld the finding of the learned Subordinate Judge that Nambi 
Kone did not execute Ex. A, and we confirmed the dismissal 
of the suit as against Defendants 2 to 6. But the Plaintiff has 
got a decree also against Defendants 1 and 7, and that decree 
he is trying to execute. The question before us now is whether 
we should exercise such powers as are given to us by R. 33 of 
O. 41 of the Code of Civil Procedure to dismiss the suit 
against Defendants 1 and 7 also. 


In the first instance, when this suit came before Mr. Natesa 
Aiyar as Subordinate Judge of Tinnevelly, he made an ex parte 
decree against all the defendants. Defendants 2 to 6 afterwards 
applied to him to set aside that ex parte decree and restore the 
suit so far as it was against them; and the Subordinate Judge 
who dealt with that application set aside the whole decree against 
all the defendants, although for some reason Defendants 1 and 7, 
who are women, had not put in any application that the decree, 
so far as it was against them, should be set aside. Against 
that order the Plaintiff preferred Civil Revision Petition 
No. 539 of 1924 to this Court. Mr. Justice Odgers, who heard 
that petition, dismissed it in respect of Defendants 2 to 6; but 
in respect of Defendants 1 and 7 he was of opinion that the 
Subordinate Judge should not have set aside the ex parte 
decree and therefore he restored the decree against those 
defendants. So far as the suit was against Defendants 2 to 6, 
it was re-tried by another Subordinate Judge Mr. Quraishi. He 
found that Ex. A, on which the suit as against all the defendants 
was primarily based, had not been executed by Nambi Kone 
and was nota genuine document. Consequently he dismissed 
the suit as against Defendants 2 to 6, and his dismissal has been 
upheld by us in appeal. 


Mr. Krishnaswami Aiyangar for the Plaintiff does not 
suggest that there would not be something on the face of it in- 
consistent and anomalous if a decree remained in force against 
Defendants 1 and 7 based upon Ex. A, which has been found to 
be a false document. But he contends that in the circumstan- 
ces we have no jurisdiction under R. 33 of O. 41 of the Code 
of Civil Procedure to interfere with the decree which has been 
made in favour of the Plaintiff against Defendants 1 and 7. 
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First, he objects that the matter is concluded by Mr. Justice 
Odgers’ order. I do not think thatis so. Mr. Justice Odgers 
did not deal with the merits of the suit in any way, and, as he 
rightly saw, it was not a suit in which the failure of the Plain- 
tiff, if he did fail against Defendants 2 to 6, would necessarily 
entail failure against Defendants 1 and 7. The basis of the 
suit, Ex. A, is the common ground against all of them; but the 
case was not the same against all the defendants in other res- 
pects. Mr. Justice Odgers’ view was that Defendants 1 and 7 
had shown no ground under R. 13 of O. 9 why the ex parte 
decree made against them should be set aside and therefore to 
set it aside in the circumstances of the case, so far as they were 
before him, was not correct. But his restoration of that decree, 
so far as I can see, has not given it any greater validity for our 
present purpose than if it had never been set aside by the Sub- 
ordinate Judge. Mr. Justice Odgers restored the position of 
Defendants 1 and 7 to what it was before the Subordinate 
Judge set aside that decree. He added by his order no force or 
validity to that decree which was not in it before. That objec- 
tion of Mr. Krishnaswami Atyangar in my opinion clearly fails. 


In regard to R. 33 of O. 41 generally Mr. Krishnaswami 
Aiyangar admits that its language is very wide; but he urges 
that it must be understood with certain limitations. He has 
quoted cases before us to show limitations which have been 
recognised in other Courts—for instance, the view taken in 
some cases that it is only when the appellate Court interferes 
with the decree appealed against so far as one party is concern- 
ed and that interference appears to make it just that there 
should be further interference in regard to another party, who 
has not appealed or who is not a party to the appeal, that the 
appellate Court should exercise its powers under the rule. But 
it is not necessary for us to consider those cases now. Weare 
guided by the decision of a Full Bench of this Conrt in Subra- 
manian Chettiar v. Sinnammall. There it was decided that there 
was no such limitation as that on the powers given to the 
Court by R. 33, but that the powers were very wide, though to 
be used with great discretion. In the particular case before the 
Full Bench the plaintiff had succeeded in the Original Court to 
a certain extent: he was not satisfied with his success, and he 


1. (1930) LL.R 53 Mad. 881: 59 M.LJ 634 (F. B.). 
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appealed with the object of obtaining a further success: the 
defendant against whom the decree had been made did not 
appeal at all: the Appellate Judge disappointed the plaintiff by 
not giving him what he wanted and disappointed him still fur- 
ther by dismissing the whole suit, though the defendant had not 
prayed for that by any appeal or memorandum of objections, 
The Full Bench held that that was an instance of appropriate 
use of the power given by R. 33 of O. 41. As Mr. Varadachari 
has urged, the reason of the matter appears to be that, when a 
suit comes before a Court upon appeal, even though the appel- 
lant chooses to raise questions touching only a part of the suit, 
the whole suit is before the appellate Court and is within its 
control. That is the principle on which Kristnama Chariar v. 
Mangammall, Pancho Bania v. Anand Thakur8, Somar Singh 
v. Mussammat Premdei8 were decided though they were cases 
concerned with the Limitation Act. Mr. Varadachari has 
drawn our attention to several cases of this Court illustrating 
how that principle has been applied. In Krishnasams Naik v. 
Aiyappa Natkt a suit was decreed against one of the defendants 
ex parte and against the other defendants after contest. One 
of the contesting defendants appealed, and the appellate Court 
dismissed the suit against all the defendants, including the 
defendant who had allowed the decree to be made against him 
ex parte. The learned Judges of this Court held that that was a 
proper use of R. 33 of O. 41, and Mr. Justice Seshagiri Aiyar 
pointed out that one of the objects of the rule was that, if it 
was found on appeal that a suit was based upon a false claim, 
then the whole suit could be dismissed even as against those who 
had not appealed or had not contested the suit. In Subbarayaly 
Naidu v. Papammald and Mukku Venkataramayya v..Mukku 
Chinniah® on appeal suits were dismissed against defendants 
who did not appeal and who were not even made partics to the 
appeals and it was held that that too was a proper use of the 
tule. In Somasundaram Chettiar v. Vatthilinga Mudaliar? 
the suit was by reversioners to recover property after setting 
aside anumber of alienations in favour of different alienees. 
The plaintiffs got a decree; some of the alienees appealed in 
separate appeals; other alienees didnot appeal at all. But the 





1. (1902) LL.R. 26 Mad. 91 (F.B.). 2. (1923) ILL.R 2 Pat. 712. 
3. (1924) LL.R. 3 Pat. 327. 4. (1914) 1 L. W. 376. 
5. (1915) 29 I. C. 579. 6. (1919) 10 L. W. 357. 

7. (1916) LL.R. 40 Mad. 846. 
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suit was dismissed as against all the alienees including those 
who had not appealed. That perhaps is a more extreme appli- 
cation of R. 33 of O. 41, because it will be seen that the suit, 
though the plaintiff according to our usual procedure was 
alowed to bring hbis suit against a number of alienees, was in 
essence a bundle of suits, and yet, when the basis of those suits 
was found to fail, the appellate Court gave the benefit of that 
decision to the alienees who had not appealed and who were in 
a strict view of the position defendants in different suits from 
those in which the appeals came before the Court. In Jawahar 
Bano v. Shujaat Husaini a decree was made in the Trial 
Court against three defendants. Two of them appealed, and 
one did not. The appeals of the two appellants who preferred 
appeals were dismissed ; but the suit as against the other defend- 
ant, who had not troubled to appeal and who was not a party 
to the appeals, was, perhaps to his surprise, dismissed. Those 
are instances to show the extent of the powers of an appellate 
Court under R. 33 of O. 41, powers to be exercised on the 
principle that, when an appeal comes before the Court, the 
whole suit out of which the appeal arises is within the control 
of the Court. 

But Mr. Krishnaswami Aiyangar has raised a further 
objection. He has urged that, however wide the powers under 
R. 33 of O. 41 may be, they must be controlled by S. 107 of 
the Code. under which an appellate Court is to exercise, so 
far as may be, the same powers as the Trial Court. He urges 
that in the present case the Subordinate Judge, Mr. Quraishi, 
who tried the suit as against Defendants 2 to 6 after the ex 
parte decree against them had been set aside, could certainly 
not have interfered with the ex parte decree made by his pre- 
decessor against Defendants 1 and 7. To the proceedings 
before Mr. Quraishi, as Mr. Krishnaswami Aiyangar urges, 
Defendants 1 and 7 were not parties; they could not have 
appealed to this Court against any decision that Mr. Quraishi 
might have made in that trial; they are not parties to this 
appeal before us. Mr. Krishnaswami Aiyangar contends that, 
if we were to interfere with the decree which has been made 
against Defendants 1 and 7, we should be doing something 
which Mr. Quraishi, the Judge of the Original Court, could 
never have done, and we should thereby be transgressing the 


1. (1920) I.L.R. 43 AIL 85. 


22 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


provisions of S. 107 of the Code. As he urges, the ex parte 
decree against Defendants 1 to7 is a different decree from 
that which has come before us on appeal, made by a different 
Subordinate Judge on a different judgment. As he points out, 
there appears to be no reported case in which R. 33 of O. 41 
has been applied in those circumstances. But does the fact 
that one Subordinate Judge made an ex parte decree at one 
stage of this suit against Defendants 1 and 7 and another 
Subordinate Judge at a latter stage of the same suit dismissed 
the Plaintiti’s claim as against Defendants 2 to 6 really affect 
the matter? As Mr. Justice Bhashyam Aiyangar pointed out 
in Kristnama Chartar v. Mangammall when an appeal is 
brought against only part of a decree of a Trial Court, the suit 
is not split into two parts by that: the suit remains one suit, the 
whole of which is before the appellate Court. In my opinion 
it would be a strange thing to say that, because two decrees 
were made in this suit at different stages, therefore the suit had 
somehow got split into two, so that, when the appeal of the 
Plaintiff in regard to Defendants 2 to 6 came before us it could 
only be a part of the suit which was before us and not the 
whole. Mr. Krishnaswami Aiyangar has tried to put an inter- 
pretation assisting him upon the words of R. 33 itself, which 
empowers the appellate Court “to pass or make such further 
or other decree or order as the case may require’. He suggests 
that “case” in that sentence does not mean the whole suit, 
where the appeal is on part of a suit and that within the mean- 
ing of that rule the proceedings before the Subordinate Judge 
who made the ex parte decree against Defendants 1 and 7 were 
one case, disposed of by one judgment, and the proceedings 
before Mr. Quraishi after restorations against Defendants 2 
and 6 were another case. I do not think that there is any justi- 
fication for so interpreting the rule. Here we have different 
decrees made by the same Subordinate Judge’s Court at differ- 
ent stages, but made in the same suit. If we are now to dismiss 
the suit as against Defendants 1 to 7, we shall be doing nothing 
which the Subordinate Judge’s Court could not have done asa 
Trial Court, and in my opinion we shall be offending in no 
way against the provisions of S. 107 of the Cove of Civil 
Procedure. 


1. (1902) LL.R. 26 Mad 91 (F. B.). 
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If we have therefore jurisdiction to use R. 33 of O. 41 in 
this case, the application of itis not very difficult. If a number 
of defendants are sued upon an alleged common liability, and 
some of them allow an ex parte decree to be made against 
them, but against others a decree is made after contest, and the 
contesting defendants appeal, it may well not be in any way 
necessary or appropriate that the decree against those defend- 
ants who did not contest the matter should be set aside merely 
because the contesting defendants have succeeded on appeal. 
But here the whole suit against all the defendants is based upon 
Ex. A, whatever may be the variations in the Plaintiff’s case 
against individual defendants. If Ex. A is not a genuine docu- 
ment, the Plaintiff has no true case against any of the defend- 
ants. After a full trial it has been found by the Subordinate 
Judge that Ex. A is not a genuine document, and that finding 
we have upheld on appeal. In those circumstances it would 
surely be illogical and unjust that, while the suit has been 
dismissed against Defendants 2 to 6, the decree against 
Defendants 1 and 7 should be allowed to stand. That decree 
can stand only on a finding that Nambi Kone executed Ex. A. 
That is the necessary foundation of the decree. But that 
foundation has now been destroyed. If the decree against 
Defendants 1 and 7 is still to stand, then it must stand upon a 
foundation which is no longer there. In my opinion in the 
circumstances it is necessary in the ends of justice that we 
should exercise our powers under R. 33 of O. 41 and dismiss 
the Plaintiff’s suit against Defendants 1 and 7 also. 

Cornish, J.—I am of the same opinion. It is unnecessary 
to look beyond the Full Bench ruling in Subramanian Chettiar 
v. Sinnammall to see what is the extent of the Court’s power 
under O. 411, R. 33. That ruling has established that in a pro- 
per case the appellate Court has ample discretion to make any 
decree or order to prevent the ends of justice from being 
defeated. It is conceded that the present would be a proper 
case for the Court to act under R. 33 if it has the power. 

Rule 33 imposes no conditions. The Court may exercise 
its power in favour of all or any of the respondents or parties, 
although such respondents or parties may not have filed any 
appeal or objection. If the word “parties” means only persons 
who were parties to the decree or part of a decree from which 


1. (1930) LL.R. 53 Mad. 881: 59 M.L.J. 634 (F.B.). 


Cornish, J. 





24 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


the appeal is made, there might be some force in the contention 
that Plaintiff's appeal being against the decree in so far as it 
was in favour of Defendants 2 to 6, therefore Defendants 1 
and 7, not being affected by that part of the decree, would not 
be entitled to the benefit of the Court’s interference under 
R. 33. But there is no apparent reason why the word “party” 
should not be given its ordinary significance, namely, as mean- 
ing a party to the suit. Defendants 1 and 7 were undoubtedly 
parties to the suit in which the decree under appeal was made, 
and they were still parties to the suit notwithstanding the er 
parte decree against them and their neglect to have that decree 
set aside. Their inability to appear and file objections in the 
appeal would clearly not, under the terms of the rule, debar 
them from having the benefit of R. 33. With regard to the 
argument based on S. 107, Civil Procedure Code, I am of 
opinion that the section does not cut down the appellate 
Court’s discretionary power under O. 41, R. 33. 

There is the direct authority of Krishnasami Naik v. 
Aiyappa Naik that the appellate Court can exercise its power 
in favour of a defendant who was er parte at the trial; and, 
following that precedent, I think we are at liberty to exercise 
the power in favour of Defendants 1 and 7 im the present suit. 


B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT:—Mnr. Justice Burn. 





Pottella Ragadu and others .. Pettttoners* (Accused) 
v. 
Poondla Lakshminarappa Reddy .. Respondent (Complai- 
nani). 


Cattle Trespass Act (I of 1871), S. 22—Pleaders fees—Whether can 
be awarded to complainant. 


Section 22 of the Cattle Trespass Act does not enable a Magistrate to 
award pleader’s fees to a successful complainant. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the 
judgment of the Court of the Sub-Divisional Magistrate of 





*Cr. R. C. No. 939 of 1932. ; 23rd March, 1933. 
(Cr. R. P. No. 863 of 1932.) 
1. (1914) 1 L. W. 376. 
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Kavali in C. A. No. 15 of 1932 (C.C. No. 279 of 1932 on the 
file of the Court of the Stationary Sub-Magistrate of Kavali). 


N. S. Mani for V. Govindarajachari for petitioners. 


K. S. Vasudevan for The Public Prosecutor (L. H. Bewes) 
on behalf of the Crown. 

Ch. Raghava Rao for respondent. 

The Court made the following 

OrDER.—In my opinion the language of S. 22 of the Cattle 
Trespass Act (Iof 1871) is not wide enough to enable a 
Magistrate to award pleader’s fees to a successful complainant. 
The Magistrate can award “reasonable compensation for the 
loss caused by the seizure or detention” of the cattle. It is 
obvious that pleader’s fees cannot come under this head. He 
can also award “all fines paid, expenses incurred by the com- 
plainant in procuring the release of the cattle”. 

In this case the expenses of releasing the cattle had all 
been paid, and the cattle had been released, long before the 
complainant engaged a pleader or filed his complaint. Therefore 
the learned Magistrate could not award pleader’s fees under 
this head either. This item is approximately Rs. 63 and I 
direct that if the compensation has been collected Rs. 9 be 
refunded to each of the accused from whom the amount of 
Rs. 12 has been collected. 


B. V. V. Order modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace OwEN Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE BARDSWELL. 
The Secretary of State for India in’ 
Council represented by the Col- 


lector of Tanjore .. Petitioner» (Nil) 
v. 
Raghunathan and others .. Respondents (Plaintiffs). 


Civil Procedure Code (V of 1908), S. 115—Court-fees—Order in 
favour of plaintif—Revision to High Coxurt—Maintainabutty—Right of 
Government to prefer reviston—Government of India Act, S. 107. 

Where an order In regard to Court-fees happens to be in favour of the 
plaintiff, the High Court will not interfere in revision with the order either 
under S. 115, Civil Procedure Code or under S. 107, Government of India 


*C. R. P. No. 1260 of 1932. 14th March, 1933. 
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Act. The fact that the petitioner is the Government and not the defendant 
does not make any difference. 


Mukamad Ellaiyas v. Rahima Bee, (1928) 56 M. L. J. 302 and Falkner 
v. Mirsa Mahomed Syed Als, (1924) 29 C.W.N. 627, relied on. 


Quaere: Whether the Government not being a party to a suit can prefer 
exeriion to the High Court against an order as to Court-fee made in the 

Petition under S. 115 of Act V of 1908, and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Kumba- 
konam, dated 17th November, 1931 and made in Check Slip 
No. 1285 of 1931 in O. S. No. 31 of 1931. 

P.V. Rajamannar for The Government Pleader (P. Ven- 
kataramana Rao) for petitioner. 

R. Kuppuswami Aiyar for respondents. 

The Court delivered the following 


Jupements. The Chief Justice.—The petition is against a 
decision of the Subordinate Judge of Kumbakonam holding that 
the Court-fee paid on the plaint was sufficient. It is a petition 
presented by Government. 


A preliminary objection is taken as to the maintainability 
of this petition either under S. 115 of the Code of Civil Pro- 
cedure or S. 107 of the Government of India Act. It is 
argued that, where an order in regard to Court-fees happens 
to be in favour of the plaintiff, the High Court will not inter- 
fere by way of revision; and, on the other hand, it is contended 
by the learned Government Pleader that, following the decision 
of a Bench of this High Court in Kulandatvelu Nachtar v. 
Ramaswami Pandia Thalavani the -High Court has the power 
to revise such an order. Turning to that decision, it will be 
seen that in that case the Lower Court passed an order direct- 
ing the plaintiff to pay additional Court-fees on an erroneous 
view of the Court-fee payable and refused to proceed with the 
suit unless such sum was paid. A preliminary objection was 
taken as to the maintainability of the Revision Petition on the 
ground that an appeal would lie against an order dismissing the 
suit if the Court-fee was not paid. This contention the Bench 
was unable to uphold being of the view that, where a Judge on 
an erroneous view of the Court-fee payable refuses to proceed 
with the suit until the proper Court-fee is paid, he fails to 





1. (1927) LL.R. 51 Mad. 664: 55 MLJ. 345, 
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exercise the jurisdiction as the party is entitled to have his case 
tried if he paid the Court-fee; and Sudalimuthu Pillai v. 
Peria Sundaram Pillaii, a decision of Krishnan, J., was refer- 
red to with approval. In the latter case it was held that in cases 
in which Trial Courts wrongly order payment of Court-fee over 
and above what was paid on the plaint, it has been the practice of 
the Madras High Court to interfere with the order in revision, 
without leaving the aggrieved party to the cumbrous remedy of 
filing an appeal after the plaint is rejected for non-payment of 
the amount directed to be paid, the question really being one of 
jurisdiction as the plaint has to be rejected if the stamp duty is 
not paid. There are other cases of this High Court on the 
same point taking a similar view. The reason for interfering 
in revision in those cases was that it was a question of jurisdic 
tion, that is to say, a refusal to exercise jurisdiction. Those 
cases are, however, clearly distinguishable from another decision 
of this High Court, namely, Muhamad Ellaiyas v. Rahima Bees. 
In that case the Lower Court held that the Court-fee paid by 
the plaintiff on his plaint was correct and Venkatasubba Rao, 
J., held that such an order as that is not revisable though an 
order that the Court-fee paid on the plaint is wrong is revisable. 
As he points out at page 304, where the order is unfavourable 
to the plaintiff it may result in great hardship to him and the 
interests of justice may demand that the High Court should at 
once rectify the error without waiting till the suit is finally 
decided and an appeal is then filed. But if the Lower Court’s 
order which is favourable to the plaintiff happens to be wrong, 
there is another remedy open, which is quite adequate, as the 
mistake can be corrected by the appellate Court under S. 12 of 
the Court Fees Act. It is quite true that in that case the peti- 
tioner was the defendant and that, as is pointed out in the 
judgment in that case, where an order in regard to Court-fee 
happens to be in favour of the plaintiff it does not mean that it 
is against the defendant though it may operate to the detriment 
of the revenue. In this case, the petitioner, as already stated, 
is the Government and it is argued by the learned Government 
Pleader that this fact distinguishes this case from Muhamad 
Ellatyas v. Rahima Bees. I am, however,-unable to agree that 
that distinction alters the position if that decision was correct 
which, in my view, it clearly was. It is difficult to see how this 
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petition can be presented at all by Government; seeing that 
Government is not a party to the suit and I have considerable 


-doubt as to whether such a petition as this can be presented by 


Government. But, in any case, in my opinion, that is immate- 
rial. The same view as that taken by Venkatasubba Rao, J., was 
taken in Falkner v. Mirga Mahomed Syed Alil. In that case 
it was held that, when a Court holds that the plaintiffs valua- 
tion is correct, it does not commit such an error of law as to 
entitle the High Court to interfere under S. 115, Civil Proce- 
dure Code, because it cannot be said that the Court has exercised 
a jurisdiction not vested in it or has failed to exercise a juris- 
diction vested in it. There is another case to which reference 
must be made, namely, Katitya Pillat v. Ramaswamia Pillat8, a 
decision of Venkatasubba Rao and Reilly, JJ., holding that the 
High Court can interfere in revision against an order relating 
only to a question of Court-fee if the order is unfavourable to 
the plaintiff but that it will not interfere if the order is favour- 
able to the plaintiff. In that case there was not only a question 
of the Court-fee but of the valuation of the suit under S. 11 
of the Suits Valuation Act. In such a case as that the High 
Court has a revisional jurisdiction even though the order is 
favourable to the plaintiff. The reason for the distinction 
appearing in that case is that in the latter case it was a question 
of the Court’s jurisdiction to entertain the suit. No case has 
been referred to where this High Court or any other High 
Court has held that, where a favourable decision has been given 
as regards Court-fee to the plaintiff, the High Court will exer- 
cise its- revisional powers. I am clearly of the opinion that 
in such cases the High Court has no power of revision either 
under S. 115, Civil Procedure Code or under S. 107 of the 
Government of India Act. This Civil Revision Petition must, 
therefore, be dismissed with the costs of the respondent. 


Bardswell, J.—I agree. 
B. V. V. Petition dismissed. 


1. (1924) 29 C.W.N .627. 2. (1929) 56 M.L.J. 394. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE ANANTAKRISHNA AIYAR. 


M. Kunju Nair .. Petitioner* (Plaintiff) 
v. 
Narayanan Nair .. Respondent (Defendant). 


Chit Fund—Kuri—Defawlt clause—Stipulation for payment of future 
wstalments in lump sum—Whether amounts to penality—Nature of kuri 
transaction. 


Where a Kuriwari signed by the stake-holder and the subscribers provid- 
ed that if the successful bidder made default in the payment of subscriptions 
for two consecutive instalments, the stakeholder might recover the whole of 
the amounts due for all future instalments in a lump sum. 


Held, that the stipulation did not amount to a penalty and was enforce- 
able at the instance of the stake-holder. s 


Case-law discussed. 


A kuri transaction as ordinarily prevalent in Malabar is aloan ofa 
common fund to one member. It is really a debt in praesenti but to be 
paid by particular instalments if certain conditions be duly observed, but 
otherwise to be paid up at once irrespective of the benefit of time and instal- 
ments. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Palghat in S. C. S. No. 1485 of 1928. 

C. Unnikanda Menon for petitioner. 

M. Patanjali Sastri and P. A. Krishnakutit Nair for res- 
pondent. 

The Court delivered the following 


JupeĮmenrt.—The plaintiff in Small Cause Suit No. 1498 
of 1925, on the file of the District Munsif of Palghat, is the 
petitioner in this Civil Revision Petition. He started a kurt in 
which the defendant took one ticket. The defendant bid in 
auction and was paid the amount due. As per the kuriwars, 
Ex. B, and the receipt Ex. C (executed by the defendant to the 
plaintiff when he was paid the amount of the auction), the de- 
fendant was bound to pay the future instalments regularly; 
but having made default, the plaintiff sued to recover the whole 
of the future instalments at once. The defendant pleaded that 
the plaintiff was not entitled to claim the future subscriptions 
in one lump sum. The main point for determination was 
whether the plaintiff was entitled to claim the amounts of the 
future instalments in one lump sum. There was no oral 
evidence in the case, neither the plaintiff nor the defendant 


“C, R P. No. 822 of 1929. 29th April, 1932. 
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having gone into the box nor adduced any oral evidence. The 
only exhibits filed in the case were: Ex. A, the registered notice 
sent by the plaintiffs vakil to the defendant prior to this suit 
demanding the amount; Ex. B, the kurtwars (the rules and con- 
ditions of the kurt); and Ex. C, the receipt granted by the 
defendant when he was paid the prize money when he bid at 
the auction. The learned District Munsif held (1) that under 
the terms of the kurtwart,’the plaintiff was not entitled to claim 
all the future instalments in a lump sum, and (2) that “in any 
case the plaintiff can only claim the subscriptions which have 
actually become due”. 

The plaintiffs suit was decreed with reference to the 
amounts due for the instalments which fell due up to the date 
of the plaint, and the claim for the other instalments was dis- 
allowed. The plaintiff has preferred this Revision Petition 
claiming the whole of the future instalments in a lump sum, the 
default by the defendant having been found by the Lower Court. 
On a construction of the kurtwart, I have no reasonable doubt 
on the first point. Para. 6o0f the kuriwari—Ex. B—runs as 
follows :— 


“The person who bids and receives moneys is to pay his subscription on 
the same date of auction to ihe stake~holder, and cause entries thereof to be 
made in his book by the stake-holder. If default is made thereof, it 
is to be paid within five days ata profit of four annas in the rupee, and if 
default is made even in that, the stake-holder is entitled to recover all the 
amounts to be paid in future together in a lump sum with interest at 2 per 
cent. per mensem.” 


The provision is clear that when the defendant made de- 
fault in the payment of subscriptions for two consecutive 
instalments according to the finding in the present case, the 
plaintiffi—the stake-holder—was entitled to recover the whole 
of the amounts due for all the future instalments. Whether 
the provision is valid or not (a question to be considered pre- 
sently) itis clear that there is such a provision in the kuriwart. 
The learned advocate for the respondent did not seriously 
contest this position, and I think that the learned District 
Munsif was not right in his construction of the kurtwari. I 
hold that the terms of the kuriwari provide that the plaintiff 
would be entitled to recover all the amounts due for all the 
future instalments in this case. 

The second question which was fully argued hefore me by 
the learned advocates who appeared in the case is whether such 
a stipulation is valid and whether the plaintiff is entitled to 
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enforce that provision. On that point also I am unable to agree 
with the decision of the Lower Court. As the question is one 
that is likely to arise frequently in practice having regard to the 
prevalence of Ruries (chit funds) in Malabar and some other 
districts in the Presidency, I think it is better that I just men- 
tion the line of reasoning which has led me to arrive at my 
conclusion. The plaintiff is the stake-holder called kutttmoot- 
pan in Malabar and karaswan in some other districts. The 
kurt is to consist of 50 tickets of the value of Rs. 6 each. There 
was to be an auction once in every month. The stake-holder 
is to collect moneys from the ticket-holders, and he is himself 
responsible to pay the amount bid in auction to the successful 
bidder. The auction bidder is to be paid the amount of the 
bid by the stake-holder within 15 days on furnishing sufficient 
security or surety to the satisfaction of the stake-holder. If 
sufficient security be not furnished, the stake-holder is to de- 
posit the amount bid in auction in a particular Bank in the 
stake-holder’s name. The future instalments are to be paid by 
the stake-holder from out of the said deposit and any defi- 
ciency is to be recovered by the stake-holder from the subscriber 
in question. If there be no subscribers who were prepared to 
bid in an auction, then the tickets that yet remain to be drawn 
were to be drawn by the casting of lots and the subscriber in 
whose name the ticket happened to be drawn has to be paid the 
amount after deducting Rs. 15 whichis to be taken by the stake- 
holder as his remuneration ‘ for his pains’. 

The stake-holder and the subscribers have signed the kuri- 
wart. Except that the stake-holder is allowed to take Rs. 15 out 
of the collections every month ‘for his pains’, the rules of this 
kurtwart are substantially the same as those which find a place 
in the ordinary kuries, as seen for example, from the kuriwarts 
set out in the cases reported in Panchena Manchu Nayar v. 
Padmanabhan Nayar! and Vasudevan Nambudri v. M ammod3. 
The question is whether, in the absence of any special circum- 
stances, the stake-holder is entitled to recover the amounts due 
for all the future instalments in case there was default in 
paying any future instalment as provided in the kurtwart. It 
was argued that such a stipulation is in the nature of a penalty 
and that the stake-holder is only entitled to a decree in respect 





1. (1896) L.LR. 20 Mad. 68:7 MLJ. 26. 
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of the amounts due for the instalments that have actually 
fallen due, with interest, but that he is not entitled to a decree 
for anything more. As the matter has come before the Courts 
on various occasions, I think it will be convenient to note how 
the Courts have viewed similar provisions of such Rkuriwaris. 
In Periasamt Thalavar v. Subramanian Asari! Benson and 
Bhashyam Aiyangar, JJ., had before them a case “where under 
the terms of a bond executed to the stake-holders of a certain 
chit fund the obligor bound himself to pay 27 cottas of paddy 
in certain instalments, and, that on default, to pay one-six- 
teenth cotta per cotta per diem for interest from date of 
default”. 

The Court held that “the stipulation was not unenforce- 
able”. The learned Judges observed as follows :— 


“There is no allegation that the defendant did not enter into the 
transaction with his eyes open, or was deceived as to its terms. The bond 
was entered into in accordance with the rules of the chit fund, which are not 
in any way illegal. There 18 no ground for not allowing the rule to be given 
effect to.” 


No doubt the question before the Court then was not 
exactly the same as the one before me. But the observations 
are useful as throwing light on the general nature of the bonds 
entered into between ticket-holders and the stake-holder in chit 
funds. 


In Vatthinatha Iyer v. Govindaswami Odayara Oldfield 
and Ramesam, JJ., had more directly to consider the effect of 
similar provisions in kuriwaris. At page 557 the learned 
Judges observed as follows :— 


“Throughout the whole of the Lower Court’s judgment we find no men- 
tion of the special relation in which the stake-holder of the chit is to the 
subscribers, and the special necessity for provision for protection of his inter- 
est in the agreement by which those relations are regulated. That this rela- 
tion is ofa Special nature and justifies stringency in those conditions and in 

in the rate of interest provided for cases of default has been 
clearly recognised in the decisions with which we respectfully agree. The 
stake-holder has necessarily to depend on punctual payments from his subscri- 
bers and to reserve to himself powers to enforce such payments. For, the 
stake-holder alone is liable to each subscriber and there is no liability between 
the subscribers ister se, and without punctual payments by the individual sub- 
scribers, the stake-holder could not discharge his liabilities to the successful 
bidders, as they arose . . . Looking at the transaction as a whole, as defined 
by Ex. A, we are unable to hold that any of the conditions are unreasonable 
or are such as the parties might not naturally recognize should regulate the 
exceptional relations between them. Generally therefore we cannot treat any 
of them as penal” 





L. (1902) 14 M.LJ. 136. 2. (1921) 42 MLJ. 551. 
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In Ayya Pattar v. Attuburath Mankkal Karnavani Abdur 
Rahim and Spencer, J]., observed as follows :— 
“Generally speaking and apart from the conduct of the parties in this 


case, we should say that time, in such transaction, is of the very essence of 
the contract.” 


In Sankunnt Menon v. The Empire of India Life Assur- 
ance Co., Lid., Bombay® Venkatasubba Rao, J., remarked at 
page 394 as follows :— 

“What may be construed as a penalty in the case of an ordinary loan, is 
not necessarily a penalty in the case of a chit fund transaction. That is the 
effect of the decision in Vaithinatha Aiyar v. Govindaswami Odayar*. 
It is there pointed out that in a case of a stakeholder of a chit, 
his relation to the subscribers being of a special nature, special necessity 
exists justifying stringent provisions to protect his interest. The learned 
Judges observe: ‘Without punctual payments by the individual subscribers, 
the stake-holder could not discharge his liabilities to the successful bidders 


as they arose.’ Such remarks willapply with greater force to a contract of 
insurance.” 


One may refer also to contracts of hire purchase. In 
Ellammal v. Venkataramana Rao4 Spencer and Devadoss, JJ. 
held that “time was of the essence of the contract in such 
cases”. 


It is true, as held by Ramesam, J., in Muthukumaraswami 
Pillat v. Subramania Chettiart, that it could not be said that 
the doctrine of penalty would not apply at all under any cir- 
cumstances to provisions in a kuriwart. In the words of the 
learned Judge, “the terms of a chit fund contract may be penal”. 
But I do not understand the learned Judge to say that a stipu- 
lation to pay the whole of the future instalments in a lump sum 
in case of default in payment of an instalment as provided in 
the kurtwari should be considered as a penalty and should 
always be relieved against. I have gone through the judgment 
of the learned Judge, and I do not think that the learned Judge 
meant to decide that question. This is what the learned Judge 
says: 

“The second point argued before me is that the conditions of the bond 
are penal. Under this point he (the defendant) raises two questions. The 
first is that the rate of interest payable in default is penal, and secondly, the 
stipulation relating to payment of all the future instalments on two defaults 
is also penal. Mr. Patanjali Sastri appearing for the respondents argues that 
the second point was really not raised either in the written statement or in 


the issues. It was raised very vaguely in the written statement, It is true 
it is not raised in the issues. Defendant 4’s conduct in depositing the 
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amount of instalments-6 to 21 with interest at 12 per cent. from the date 
of the 6th call up to 17th August, 1920, namely, Rs. 1,746, seems to suggest 
that he-intended to raise no question about the advaicing for the payment of 
instalments 6 to 21. The suit was filed on the 8th September, 1920. By 
that date, instalments 6 to 13 had fallen overdue, and 14 to 21 had not. Even 
assuming that the stipulation about the payment of all the instalments on 
defaults is penal, there is nothing to prevent defendants from-paying and the 
plaintiff from accepting the amount of instalments 14 to 21 before their time. 
The only question is whether the amount of interest which he has paid for 
these instalments, namely, Rs. 546, was too much, if it is regarded as the 
amount of interest only on instalments 6 to 13. ‘One thingis clear, that he 
was quite content to get rid of the obligation to pay instalments 6 to 21 by 
paying an interest of Rs. 546 for them, whichever way the figure may be 
arrived at.” 
' — The learned Judge’s decision was really only on the ques- 
tion of the amount of interest that the plaintiff was entitled to 
in the peculiar circumstances of that case. There was a Letters 
Patent Appeal (L.P.A. No. 199 of 1927) preferred against the 
learned Judge’s judgment by the plaintiff. The learned 
Judge’s decision on the question of interest was confirmed 
in the circumstances but the plaintiff was given a decree in 
respect of the future instalments also. The District Munsif 
had passed a decree in respect of all the other instalments, in 
regard to which the defendant had preferred an appeal. 
Accordingly, by thè decision in the Letters Patent Appeal the 
amount fixed in the decree in S. A. No. 563 of 1925 was added 


to the amount due under the District Munsif’s decree. 


I have thought it necessary to quote the relevant passages 
from the judgment of the learned Judge, asit was strongly 
passed upon me by the learned advocate for the respondent that 
the question before me was decided by the learned Judge in 
Muthukumaraswami Pillai v. Subramania Chettiar! in favour 
of the respondent’s contention. But from what I have said 
above, it seems to me that the learned Judge’s judgment in this 
case is no authority in favour of the contention that a provision 
ina kurtwari to pay all the future instalments in case of default 
of payment of one instalment should always be treated as 
penal and relieved against. In fact that learned Judge sitting 
with Oldfield, J., had decided the contrary in the case reported 
in Vaithinatha Atyar v. Govindaswams Odayar’ and there is 
no reason to think that the learned Judge was inclined -to with- 
draw fromthe position ‘taken up in that case, aS was contended 
before me by the learned advocate for the respondent. ` 





1, "(1926) 102 LC 14. `° 2. (1921) 42 M.LJ. 551. 
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The learned advocate for the respondent strongly relied on 
two decisions of V. V. Srinivasa Aiyangar, J., reported in 
Ramalinga Adaviar v. Meenakshisundaram Pillail and Sub- 
biah Pillai v. Shanmugam Pillais. As those decisions have been 
recently considered at length by Curgenven, J.,in S. A. No. 921 
of 1926, I do not propose to go into them in detail. The learned 
Judge—Curgenven, J.—after discussing the questions whether 
such a case would fall under Illus. (f) or Illus. (g) to S. 74, 
Contract Act, came to the following conclusion :— 


“I can see no reason therefore for not following the decision in Vatthi- 
natha Aiyar v. Govindaswami Odayar*, which sitting singly, I should feel 
bound either to follow, or to refer this case to a Bench, I conclude that 
the claim to the priacipal should be allowed in full.” 


The case before the learned ‘Judge was also a case e of a 
chit fund, and it was held that a stipulation for payment of the 
entire amount of the future instalments on default in payment 
of one, was not a stipulation by way of penalty. As already 
mentioned, particular stipulations in a kuriwari may be of the 
nature of a penalty, as observed by Ramesam, J., in Muthu 
kumaraswamt Pillai v. Subramania Chettiar4. See also ‘thé 
decision of the Full Bench in Muthukrishna Iyer v. Sankara- 
lingam Pillais. ` But the provision to pay all the future instal- 
ments in a lump sum in case of default by a prize-winner 
in payment of any instalment provided for by the kuriwari has 
been held in a number of cases in this Court to be by itself 
not a penalty. 

The decision of Odgers and Curgenven, JJ. in Tatayya 
v. Gangayya® was also referred to! But that was not a case 
òf achit fund, but of a decree incorporating a razinama be- 
tween the parties, and the Court held that the provision that in 
default of payment of any one of the instalments, the plaintiff 
could recover, irrespective of the future instalments, the entire 
amount of principal and interest that remained outstanding by 
that date was not in the nature of a penalty under a 74, 
Contract Act. 

As the question has been discussed in the cases soy 
quoted by me, I propose only to give reference to the decision 
of the House of Lords in Wallingford v. Directors, etc. of the 


Mutual Society?, of the Court of Appeal in England in Protec-. 





——, 


t (1924) 47 M. L. J. 833. 2. 1927 M. W. N. 527. 
_ (1921) 42 M. L. J. 551. 4. (1926) 102 I.C 14.. 
5.. (1912) LL.R. 36 Mad. 229: 24 M.L.J. 135.° 
- (1927) 53 M.L.J. 562. 7. (1880) 5 A.C. 685, 
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tor Loan Co. v. Grice! and of the Irish Court in In the matter 
of O. B.—An arranging debtor®. In Halsbury’s Laws of 
England, Vol. 13, p. 152, para. 179, there are the following 
observations which seem to be relevant to the present case :— 


“Where money is actually payable, or to become payable, a provision 
may validly be made for diminishing the amount, or making it payable by 
instalments, or allowing other concessions to the debtor upon stipulated 
terms; and if the debtor complies with the terms he is entitled to the benefit 
of the provisions’ But he must purchase the benefit by strict compliance 
with the terms; and, if he is in default, the full debt is payable and he cannot 
claim relief as against a penalty. Upon this principle, when a higher rate of 
interest has been stipulated for in a mortgage, interest at a lower rate may 
be substituted on condition of punctual payment; and where a debt is made 
payable by instalments, a stipulation that on non-payment of any instalment 
the entire debt shall become duc is not in the nature of a penalty.” 


See also para. 1325 at p. 555 of Story on Equity, 3rd Edn., 
by A. E. Rendall. 

In essence, the transaction before me is a loan of a com- 
mon fund to one member. The member to whom the loan is 
to be advanced is selected either by casting of lots or by other 
means. The person who offers the highest discount is, in some 
cases, selected as the person entitled to the loan of the common 
fund. But the amount advanced to such member is a loan, and 
the common fund is lent to each subscriber in turn. As 
observed by Scotland, C.J., and Frere, J., in Kamakshi Achari 
v. Appavu Pillai8, “It is simply a loan of the common fund to 
each subscriber in turn.” These remarks were made in 1863. 
It is really a debt in praesenti but to be paid by particular 
instalments if certain conditions be duly observed, but 
otherwise to be paid up at once irrespective of the benefit of 
time and instalments. It has been so viewed in this Presidency 
for along time. English Courts have held that in such cases 
no question of penalty arises. See the observations of Lord 
Selborne at p. 696 in Wallingford v. Directors, etc. of the 
Mutual Soctety4, of Lord Blackburn at p. 705 and of Lord 
Watson at p. 710. 

With reference to the general nature of such kuri transac- 
tion, I may quote the following observations of Benson and 
Sundara Aiyar, JJ., in Appeal No. 218 of 1911. The learned 
Judges say: 

“The kuri is a well-known institution in Malabar and is resorted to to 


help thrifty persons for the purpose of investing their savings with good 
chances of profit.” 





1. (1880) 5 Q.B.D. 592. - 2. (1917) 2 Ir. Rep. 354. 
3- (1863) 1 M.H.CR. 448 at 450. 4. - (1880) 5 A. C, 685. ° 
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As kurt transactions are common in the States of Travancore 
and Cochin also, I just wanted to see how the Courts in those 
States have dealt with such a matter. Such transactions are in 
Travancore called Chitty-transactions and I find that the Tra- 
vancore High Court has held that “a stipulation of the kind in a 
chitty bond is not penal’. See Venkitasubramania Ayyar v.- 
Velayudham! and Krishnan Raman v. Raman Aiyappan? (which 
latter case refers at p. 55 to a Full Bench decision of that 
Court to the same effect) and 44+ T.L.R. 461. 

The Chief Court of Cochin has also taken the same view. 
See 7 Cochin Law Reports 309 where it is remarked as 
follows :— 


“When regard is had to the nature’ of a kuri, it is impossible to regard 
such a provision as a penalty.” 


I do not feel called upon in the circumstances to refer this 
question to a Bench. : 

I may note that no question has been argued before me 
whether the provision in this kuriwari relating to interest is 
penal or not, and so it is not necessary for me to give any- 
opinion on that point in this case. 

For the above reasons, I think that the learned District 
Munsif was in error in this case in holding that the plaintiff— 
the stake-holder—was not entitled to the amounts due for all 
the instalments together, and his decree will be modified by 
giving the plaintiff a decree for the whole of the amount sued 
for, together with interest at 6 per cent. from date of plaint till 
date of payment, with costs in this and in the Lower Court. 


B. V. V. Petition allowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 
PRESENT :—Lorp ATKIN, Lorp THANKERTON, Lorn Mac- 
MILLAN, SIR JOHN WALLIS AND SIR GEORGE LOWNDES. 


Chaturbhuj Piramal (a firm) .. Appellants» 
v. 
Chunilal Oomkarmal (a firm) .. Respondents. 


Conflict of laws—Sttus of debt—Test of—Residence of debtor—Prin- 
cipal and agent nationals of Indore with head office in Indore and branch in 
Bombay—No contract providing for accounting only at Bombay—Seisure 
by foreign Government of property of its nattonals situate within tts oton 
territory—Propriety of—Enguiry into—Jurtsdiction of British Courts. 


*P. C. Appeal No. 42 of 1932. 23rd March, 1933. 
* 1, 15 T.LR, 182, 2. 21 T.L.R. 52. 


P.C. 
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As a result of dealings in forward transactions betweena principal S 
and his agent (the defendant), both resident in and nationals of Indore, a 
stim of Rs 198,497 was owing by the defendant to S. The defendant’s head 
office was in Indore, and he had-a branch in Bombay. Though separate 
accounts were kept at Indore and Bombay, S gave orders for his Bombay 
account in Indore, and also made and received payments in respect of the 
Bombay account in Indore. In May, 1924, there was a credit balance in the 
Bombay account of the aforesaid sum of Rs. 198,497 in S's favour. 

- On 14th May, 1924, the plaintiffs brought a suit in the Bombay High 
Court against S to recover a sum of over two lakhs of rupees, and on the 15th 
May they obtained an order under O. 21, R 46 and O. 38, R 5, Civil. Pro- 
cedure Code, for attachment before judgment of the said debt due from the 
defendant to S and the warrant of attachment of the debt was served at the 
defendant's place of business at Bombay on May 16, Prior to that date, 
however, the Indore State confiscated S's property (including the debt in 
question owed by the defendant) in satisfaction of moneys due by S to the 
State, and on the 15th May an entry was made in the defendant's books at 
Indore crediting the Maharaja of Indore with Rs, 198,497, the balance of 
S’s Bombay account. 

Held, (1) that having regard to the nature of the dealings between S 
and the defendant, and in view of the circumstance that the accounting 
would ordinarily take place in Indore where the head office of the agent (the 
defendant) was and where both parties resided, and there being no express 
or implied contract that the moneys due on the Bombay account were to be 
a either solely or primarily in Bombay, the debt in question was situate in 

ndore; . 

(2) that before the Bombay High Court issued the order of attach- 
ment on 15th May,. 1924, the defendant having completely attorned to the 
Tudore State by entering them on his books as his creditors in place of S, 
there was a complete seizure of the debt by the Indore State, and the pro- 
perty in the debt having been thus effectively transferred from S to the State, 
there was nothing for the attachment to operate upon; 

(3) that the situs of the debt being Indore, and debtor and creditor both 
resident in and nationals of Indore, the case came within the purview of 
the rule laid down by Lord Russell in Princess Paley Olga v. Weiss, (1929) 
1 K. B. 718, namely, that “This Court will not inquire into the legality of 
acts done by a foreign Government against its own subjects in respect of 
property situate in its own territory”. z 

' Judgment of the Appellate Bench of the High Court, Bombay,’ (1932) 
LL.R. 56 Bom. 349: 34 Bom. L. R. 17, affirmed. 


Appeal No. 42 of 1932 from a judgment and decree, dated 
the 28th September, 1931, of the High Court, Bombay, in its 
Appellate Jurisdiction, reversing a judgment and decree, dated 
the 5th January, 1931, of the said High Court in its Original 
Jurisdiction. 

The points involved in the present appeal were, whether 
a debt due from the respondent to one Shankarrao was effectively 
attached by the appellants, and whether at the time of such attempted 
attachment the said debt had been seized by the Sovereign Govern- 
ment of Indore, and thereby discharged. 

_The facts of the case are fully set out in their Lordships’ 
judgment, The casein the High Court is reported in: (1932) 
I. LR. 56 B. 349 and 34 Bom. L. R, 17. - ‘ 


Lxvj THE MADRAS LAW JOURNAL REPORTS. 39 


- W. A. Greene, K.C. (with D. N. Pritt, K.C. and A.T. Denning) 
‘for -appellants—Though the situs of a debt is, ordinarily, the 
residence of the debtor, the parties here had by contract localised 
the debt at Bombay: King v. Lovittl. 


Both the Courts in India negatived Shankarrao’s authority for 
the transfer of the Bombay account to Indore, and in the absence 
of such a transfer, the Indore State had no jurisdiction to 
confiscate the debt. 


“As the contracts under which the debt arose were with the 
respondent’s Bombay Branch, there was an implied agreement that 
the money should only be paid in Bombay. The situs of the debt 


was therefore Bombay, and the so-called seizure by ‘the Indore 
State was not justified. 


[Their Lordships referred to the judgments in Sagor’s case3, 
Princess Paley Olga v. Weiss and to Lord Halsbury’s judgment in 
the Muscat case4,] 


As to the law governing the disdiaree of a debt, we rely on 
Gibbs & Sons v. Societe Industrielle ei Commerciale des Meiausd, 

Upjohn, K.C. (with Hon'ble Cyril Asquith) for respondents — 
The situs of a debt is where the debtor resides: English 
Scottish and Australian Bank v. Inland Revenue Commissioners6 
and cases there mentioned. The origin of the rule was explained 
by Lord Atkin in New York Life Insurance Co. v. Public Trustee, 

The question whether Shankarrao could have sued in Bombay 
(as to which, see Soniram Jeetmull v. Tata & Co., Lid.8 and 
Bansilal Abirchand v. Ghulam Mahbub Khan® and the Indian 


Contract Act, Ss. 49, 50) is not the same as the question as to the 
situs of the debt. 


The legality of .the seizure of the debt by the Indore State 
cannot be questioned in the Municipal Courts of British India: 
The Secretary of State im Council of India v. Kamachee Boye 
Sahabal0 and Princess Paley Olga v. Weisss, per Lord Russell. -< 

Greene, K. C., replied and referred to The Jupiter11, : 

23rd March, 1933. Their Lordships’ Judgment: was 
delivered by 

> Lorp ATKIN.—This is an appeal from a judgment of the 
High Court at Bombay, in its appellate jurisdiction ` reversing 





1l. (1912) A. C. 212. l 2. (1921) 3 K. B. 532, 
3. (1929) 1K. B. 718, 4. (1902) A. C. 176, 
5. (1890) 25 Q. B. D. 399 at 405, et seq. 6. (1932) A. C, 238. * 

; A 7. (1924) 2 Ch 101. . ; 

„8. (1927) L. R. 54 I. A. 265: L 

"9, (1925) L. R. 53 L A. 58: L 


R. 5 Rang. 451: 53 M. L. J. 25 (P. G). 
A. R. 53 Cal. 
10, (1859)-7 M.L A. 476, 


al, 88:49 M. L. J: 806 (P. C),’ 
11. (1927) P. 122, 





Lord Atkin, 
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‘a judgment of Kemp, J., who had made a decree in favour of 


the plaintiffs, the present appellants. The question is one of 
competing claims to a debt owed by the defendant in the action, 
the respondent Oomkarmal to one Shankarrao. The plaintiffs 


“are: judgment-creditors of Shankarrao, and they claim to have 


effectively attached the debt; the defendant alleges that at the 
time of the attachment the debt had already been seized by the 
State of Indore. The plaintiffs do not claim that they acquir- 
ed any right in respect of the debt until late on May 15, 
1924, or the morning of May 16, 1924, when a warrant of 
attachment before judgment was served on the defendant. 
The material facts appear to be as follows, and have to be 
considered in reference to the date just mentioned. 


. Shankarrao was a Court official in the service of the Maha- 
raja of Indore, a State which for the present purpose is to be 
considered a sovereign independent State. In March, 1924, he 
was arrested charged with sedition and criminal breach of 
trust, and sentenced to seven years imprisonment. He was 
said to have applied large amounts of State funds to his private 
purposes. The Maharaja resolved to confiscate his property 
towards satisfaction of the amount due to the State. Delay 
was considered prejudicial, and it was determined to seize the 
property by executive act, or act of State as it was styled by 
the Prime Minister of Indore, who gave evidence for the defend- 
ant. Shankarrao was resident in and a national of Indore. 
He had had large dealings with Oomkarmal, also a resident in 
and a national of Indore. Oomkarmal was an agent who 
bought and sold commodities on commission. His head office 
was in Indore. In 1930 he had traded 40 to 45 years in Indore, 
and about 10 yearsin Bombay. For about two or three years 
before 1924 he had done business for Shankarrao through his 


Indore office, and for about one and a half years also through 


his Bombay office. The dealings appear to have been chiefly 
forward transactions in various commodities, cotton, linseed, 


‘wheat and gold. Separate accounts were kept at Indore and 
- Bombay. The exact course of business must be considered in 


more detail later on. At present it is sufficient to say that 
Shankarrdo opened two accounts at both Indore and Bombay 
one in his own name, the other in that of his wife, but both 
were in fact his own. At the time of Shankarrao’s arrest, the 
accounts at Indore appear to have been even: but the accounts 
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at Bombay showed a credit of Rs. 1,44,420 on his own account 
and Rs. 80,462 on his wife’s account. There was an outstand- 
ing purchase of 1,000 tons of linseed for the May account 
which involved a purchase to the amount of nearly three lakhs, 
and was closed on the instructions of the State by the 9th of 
May ata loss of Rs. 26,385. The net sum involved in this 
case is therefore Rs. 1,98,497. On April 12, 1924, the Prime 
Minister of Indore issued an order to the Inspector-General of 
Police to place under attachment certain house property in 
Indore and “any other properties, funds and rights belonging to 
Mr. Shankarrao Gawde which after necessary inquiries may 
come to his knowledge”. On the 17th April, a notice by the 
Inspector-General was served on the defendant as follows :— 
Notice is being given to you to the following effect:— 


As per order of Holkar Government in respect of the attachment of pro- 
perty and rights of Shankarrao Baburao Gawde an order of the Prime Minis- 
ter was issued to that effect and consequently this notice is being given to 
you that in KAata (account) of your shop at Bombay a sum of Rs. two lakhs 
nearly is found claimable in the name of Shankarrao Baburao. Whereas 
several lakhs of rupees are also claimable by the Government from Shankarrao 
Gawde, therefore you are being informed by this notice that you will produce 
the abovenamed amount of moneys within eight days and full account of his 
dealings within 4 days before the Prime Minister Saheb and obtain a receipt 
in respect of moneys, otherwise after the expiry of the (said) period steps 
will be taken according to law. This isal. The date the 17—4—1924. 


GULAM MAHOMED, 
Inspector-General 
Commissioner, 
Indore State Police, 


Oomkarmal on receipt wrote to the Prime Minister that he 
had written to Bombay for the account, and that it would take 
10 or 12 days to have it copied and sent and immediately on 
Teceipt he would make his submission “in connection with the 
payment of the account which may be found due by me”. By 
May 2, the account had been received in Indore, and on that 
day, in pursuance of a written direction from the Prime Minis- 
ter, the Inspector of Police addressed the following order to 
Oomkarmal: “With reference to the schedule of accounts 
submitted by you on the 30th April, 1924, in connection with 
Mr. Shankarrao Gawde’s dealings with your firm, I have the 
honour to request you under order of His Highness’s Govern- 
ment to kindly remit to the Huzur Treasury through this office 
a sum of Rs. 1,44,420-9-6, which your firm owes to Mr. Shban- 
karrao Gawde as soon as possible.” On 5th May, Oomkarmal 

* R—6 
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wrote to the Inspector-General that the amount was very large 
and asked him to convey to His Highness a request for a year’s 
time “to pay up the amount you have asked me to pay in the 
State Treasury”. On 9th May, the Inspector-General, acting on 
instructions, wrote to Oomkarmal that the Government did not 
think it expedient to grant his request. ‘‘Kindly, therefore, see 
that you remit to the Huzur Khajana the above sum at once, 
and send me the Treasury receipt.” In the meantime the State 
had discovered the account at Bombay in the name of Shankar- 
rao’s wife. They had obtained a copy of the account from 
Oomkarmal and on 9th May they served him with a similar 
notice to that relating to the account in his name. On 7th May, 
Oomkarmal had received orders from the Inspector-General to 
close the linseed purchase, and on 9th May the loss on this 
transaction was reported by telegram from Bombay, amounting 
to Rs. 26,385. On 12th May, Oomkarmal wrote again pressing 
for time, and undertaking not to deal with his immoveable pro- 
perty within the State until he had paid off the amount. On 
the 14th, the Inspector of Police had an interview with Oom- 
karmal and asked him to transfer the Bombay account to the 
Indore office, and to credit the balance in the name of the 
Government. This was done, and on 15th May, an entry was 
made in Oomkarmal’s books crediting the Maharaja of Indore 
with Rs. 1,98,497, the balance of Shankarrao’s account. It is 
necessary to state that according to the evidence of the Inspector- 
General and Oomkarmal, Shankarrao had agreed in March 
that his Bombay account should be transferred to the books at 
Indore, though it is not suggested that the agreement provided 
for a further transfer of the balance to the Maharaja. Shan- 
karrao denied the agreement, and the Trial Judge decided 
against it. This finding was accepted by the Appellate Court 
and must be treated as correct. Except that it shows that alt 
the acts done at Indore were as regards Shankarrao im invitum, 
and isa further illustration of the tendency of some people 
both in India and elsewhere to seek to support, by false evi- 
dence, what may be a good case, it appears to their Lordships, 
as it did tothe Appellate Court, not to affect the result. On 
14th May, the present appellants commenced a suit in the 
Bombay Court against Shankarrao to recover the sum of over 
two lakhs which was apparently due on similar transactions to 
those with Oomkarmal. On 15th May, they obtained an order 
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under O. 21, R. 46, and O. 38, R. 5 of the Code of Civil Pro- 
cedure for the attachment before judgment of the debt due 
from Oomkarmal to Shankarrao, and on the same day a war- 
rant of attachment of the debt was issued and served at 
Oomkarmal’s place of business at Bombay on May 16. 
Written notice of the order and the warrant was given to 
Oomkarmal’s office about 5.30 on the evening of 15th 
May. Oomkarmal’s solicitors replied that there was no amount 
due as the account had been squared up. On 3rd September, 
1924, the plaintiffs recovered a decree against Shankarrao, who 
made no appearances for Rs. 2,37,064 and costs, and on 25th 
September, 1924, obtained an order continuing the order of 
15th May, prohibiting Oomkarmal from giving over the debt 
to Shankarrao, and giving leave to the plaintiffs to file a suit 
against Oomkarmal for a declaration that the alleged payment 
of the debt was collusive and fraudulent, and that the debt still 
remained payable to Shankarrao. In what must be supposed 
to be pursuance of that order, the present suit was brought by 
the plaintiffs against Oomkarmal, asking not merely for a 
declaration as stated in the order, but that the plaintiffs were 
entitled to payment of the debt and for an order upon the 
defendants to pay the amount of it to the plaintiffs. The suit 
was not brought to trial until 1930, probably because Shankar- 
rao was a material witness for the plaintiffs, and had not been 
released until 1928. Mr. Justice Kemp was of opinion that 
Shankarrao dealt directly with the Bombay shop, that Shankar- 
rao could have sued Oomkarmal’s Bombay shop in Bombay: 
and that a liability due to Shankarrao in British India could 
not be affected by a transfer in Indore not sanctioned by 
Shankarrao. He thought that the situs of the debt was in 
Bombay, as it was properly recoverable there. He also thought 
that the Court could determine the validity of any act of a 
foreign State affecting the rights of a subject of that State in 
British India. Accordingly by decree of 4th February, 1931, 
he declared that the defendants were indebted to Shankarrao in 
Rs. 1,98,497, at the date of the warrant of attachment and 
ordered that the defendant pay to the plaintiffs the said sum by 
agreed instalments. Onappeal the Appellate Court Beaumont, 
C.J., and Rangnekar, J., came to the conclusion that the debt 
was situated in Indore, that by the 15th May, the debt had 
been seized by the Government of Indore, and that it was not 
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open to the Bombay Court to question the legality of acts done 
by a foreign Government against its own subjects in respect of 
property situate in its own territory. They therefore allowed 
the appeal and dismissed the action. 


The argument before this Board turned upon the sttus of 
the debt and the power of the Indore Government to seize it. 
It was apparently not in dispute on either side that if the 
Government had not seized the debt before the plaintiffs 
obtained the order on May 15, 1924, the plaintiffs would have 
been entitled to succeed in the action. It therefore has been 
unnecessary to examine the proceedings in Bombay, or to have 
explained how the ex parte order of September 25, 1924, could 
lead to a suit which determined the property in the debt in the 
absence of the Indore Government; or how an order permitting 
a suit for a declaration as to the title of Shankarrao could 
lead to a suit claiming title in the plaintiffs and payment to 
them; and to a decree granting such relief. Their Lordships 
express no opinion upon these topics. 

The first question that arises is whether the debt was pro- 
perty situate within the territory of Indore. The plaintiffs, 
while conceding a general rule that the sttwsofa debt is the 
residence of the debtor, contend that there is either a parallel 
rule of equal validity or at any rate an exception to the general 
rule of the residence of the debtor to be found in situating the 
debt in the place where it is properly payable. This appears to 
mean either the sole place fixed by the contract for payment, or 
possibly the place primarily fixed for payment by the contract 
with the necessity to prove default in that place before the 
debtor can be sued elsewhere for either debt or damages for 
default as the case may be. In view of the nature of the deal- 
ings which gave rise to the debt in question their Lordships 
find it unnecessary to discuss the numerous cases which have 
considered the problem of the situs of debt; or finally to define 
exhaustively the rules which will determine that problem in 
India. Inthe present case they have debtor and creditor both 
resident in and (if for this purpose it is relevant) nationals of 
Indore. Unless it canbe shown that the contract expressly or 
impliedly provided for payment in Bombay, either solely or it 
may be primarily, or, which is not suggested, made the debt 
enforceable only in the Bombay Courts, there is no test of stins 
which can be suggested, whether in India or elsewhere, which 
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could make the debt not situate in Indore. On examination of 
the contract it appears that the principal Shankarrao employed 
the agent Oomkarmal to enter into executory contracts of pur- 
chase and sale for him both in Indore and in Bombay. It is 
presumed that the agent became personally liable upon the 
contracts and paid upon them: in any case, he became entitled to 
be indemnified against his liabilities. The agent’s head place 
of business was in Indore: and while separate accounts were 
kept in Indore and Bombay, and the transactions were kept 
distinct, it is plain from the evidence and from the nature of 
things that Shankarrao, who was employed at the Court of 
Indore, was in the habit of giving orders for his Bombay 
account in Indore where they were transmitted if necessary at 
his expense by telegram to Bombay, and made and received pay- 
ments in respect of the Bombay account iñ Indore. The agent 
was under a liability at any time to account to the principal for 
his transactions, and to pay to the principal any balance due on 
such accounting. The accounting would in ordinary circum- 
stances take place in Indore where the head office of the agent 
was, and where both parties resided. It would not be part of 
the obligation of the agent that he should have to pay to the 
principal sums due on one account without setting against them 
sums due to the agent on another account. In other words, for 
determining the existence of a debt between the principal and 
agent it was necessary to consider the accounts as a whole. No 
doubt the parties might, if so minded, have come to an express 
agreement varying these simple business obligations, but there 
is no evidence of any express terms of the agency arranged 
between the parties. The fact mainly relied on to support the 
view that the debt on the Bombay account was solely or pri- 
marily payable in Bombay was a statement by Oomkarmal in 
cross-examination that Shankarrao transactions with Bombay 
firms were entered in Bombay books and could ‘not be trans- 
ferred to Indore books. The manager of the Bombay business, 
indeed, stated in cross-examination that they could transfer the 
account without Shankarrao’s consent. But without relying on 
the manager Oomkarmal’s statement seems to mean no more 
than that the transactions were to be kept separate: and Bom- 
bay transactions not to be introduced into the Indore account. 
This is an obvious intention in opening two accounts: and in no 
way displaces the primary obligations above referred to arising 
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between principal and agent. Shankarrao himself stated that 
it was his desire to keep his property in Bombay: and that as 
far as possible he wanted moneys to remain in Bombay, as he 
was afraid of the State. There is no evidence that this desire 
was communicated to Oomkarmal; but even if it had been there 
would be no foundation for inferring an implied agreement 
that moneys due on the Bombay account were to be paid either 
solely or primarily in Bombay. It appears to their Lordships 
that there was no evidence to displace the ordinary obligations 
that would arise in the ordinary course of a business such as 
this that on the balance of account Shankarrao was bound to 
pay Oomkarmal where he resided in Indore: and similarly Oom- 
karmal was bound to pay Shankarrao in Indore. That there 
was not a right to sue Shankarrao in Indore could hardly be 
contended. It is difficult to think that he could only be sued in 
Bombay, where he did not reside, and had no place of business. 
In these circumstances there being no sole or primary obliga- 
tion to pay in Bombay: and no exclusive right of suit in 
Bombay: and both parties being resident in Indore, it is im- 
possible to displace the decision of the Appellate Court that 
the debt was situate in Indore. 


The remaining question is whether the State of Indore had 
effectively transferred the property in the debt from Shankarrao 
to itself before the Bombay Court on May 15, 1924, purported 
to interfere with the disposition of the debt. The events which 
have already been narrated make it clear that before that date 
the Indore Government had taken every effective step to give 
themselves the dominium in the debt. They considered that 
Shankarrao was their debtor: they intended to apply his pro- 
perty in satisfaction of his debt: they made inquiry into debts 
due to him: they directed Oomkarmal to pay to them the debt 
which he owed to Shankarrao: Oomkarmal submitted to the 
order: he accepted the Government’s authority to close a tran- 
saction open on Shankarrao’s account, and he eventually, after 
asking for time to pay, completely attorned to the Government 
at their direction by entering them on his books as his credi- 
tors in place of Shankarrao. Short of payment, which is not 
transfer of a debt but discharge, it is difficult to discern what 
more effective steps would be taken by a Government to ensure 
the complete seizure of a debt. 
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Their Lordships have not adverted to the occurrences in 
Indore after May 15, which show that Oomkarmal was given 
dime to pay the debt to the Government on lodging with 
them security over his immoveable property and over certain 
debentures: and that the Government later made formal orders 
confirming the acts done before May. They appear to support 
the case of the defendant: but as they occurred after the time 
when the Bombay Court intervened, itis simpler to ignore them. 

It seems to have been the opinion of Mr. Justice Kemp that 
the Bombay Court was bound to inquire into the validity of the 
acts of the Government of Indore: that in the absence of evi- 
dence to the contrary the law of Indore must be taken to be the 
law of British India, and as the Indian Government could not 
by executive act confiscate the property of a resident, the 
Indore Government must be held to be equally incapacitated. 
This seems to ignore the evidence of the Prime Minister of the 
State that the order of His Highness to confiscate the property 
of Shankarrao was an act of State and in perfect conformity 
with the laws of the State. But whether this beso or not their 
Lordships find themselves in complete agreement with the 
Appellate Court in accepting the law laid down in the two 
Russian cases in the Court of Appeal in the Sagor case! and 
Princess Paley Olga v. Weiss? and pithily stated by Lord 
Russell in the latter case, “This Court will not inquire into the 
legality of acts done by a foreign Government against its own 
subjects in respect of property situate in its own territory.” 
The proposition is well established as a rule governing the 
decisions of a domestic Court in relation to the acts of a foreign 
Government: and a departure from it is calculated to cause 
confusion. This is not the case of an action against an indivi- 
dual for a wrongful act done to the plaintiff. In such a case 
it may be that if the defendant seeks to justify under an order 
of a foreign State, the Courts may inquire into the scope of 
the authority: their Lordships express no opinion upon such a 
topic. 

The present case is one of property seized and taken into 
possession by the Government of the foreign territory in which 
it is situate. In such a case the Court will not examine 
whether the Government acted validly or not within its own 
domestic laws. 


1. (1921) 3 K.B. 532, 2. (1929) 1 K.B. 718. 


48 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


For these reasons their Lordships are of opinion that this 
appeal should be dismissed, and they will humbly advise His 
Majesty accordingly. The appellants must pay the costs of the 
appeal. 

Solicitors for appellants: Latiey & Dawe. 

Solicitors for respondents: T. L. Wilson & Co. 


K J.R. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT :—Lord TOMLIN, SR JoHN WALLIS AND SIR 
GEORGE LOWNDES. 


Raja Ranbahadur Singh and another .. Appellants» 
v. 
Nagarseth Kasturbhai Mani Bhai and 
another .. Respondents. 


Chota Nagpur Encumbered Estates Act (Ben. Act VI of 1876), Ss. 11 
and 18—Sale by manager—Preparution of scheme—Intervention of Revenue 
authorities. 

Where a sale by the manager appointed under the Chota Nagpur En- 
cumbered Estates Act, 1876, was impeached on the ground (inter alia) that 
the manager could only sell if the scheme framed under S. 11 of the Act 
provided for the sale and the scheme did not so provide, 


. Held, that ona true construction of the relevant sections of the Act, 
S. 18 only prohibited a sale until a scheme had been prepared and approved, 
and did not require the preparation of any further scheme to justify a sale 
which in the opinion of the Commissioner and the Manager may be expedient 
in the interests of the estate. 


Held, further [distinguishing Hukum Chand v. Ran Bahadur Singh, 
(1924) L. R. 51 I. A. 208: I.L.R 3 Pat. 625: 47 M. L. J. 562(P.C.)] that the 
Commissioner and the superior Revenue authorities, if they choose to inter- 
vene, are entitled to have a controlling voice in any sale under the Act, and 
a sale by the manager on terms sanctioned by the Commissioner is a sale 
which satisfies the requirements of S. 18. 

Appeal No. 125 of 1930 from a decree of the High Court, 
Patna, dated the 4th April, 1929, which affirmed a decree of 
the Subordinate Judge of Hazaribagh, dated the 21st March, 


1923. 


The main question for determination on the appeal was whe- 
ther a sale deed executed on the 9th March, 1918, by the manager 
of the property of the Raja of Palganj appointed under the Chota 
Nagpur Encumbered Estates Act (Ben. Act VI of 1876) was valid 





"P, C. Appeal No. 125 of 1930. 30th March, 1933. 
Patna Appeal No. 29 of 1929. 
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and binding on the Raja. Both Courtsin India decided in favour 
of its validity. 
The question turned on the true construction of Ss. 11 and 18 


ofthe Act. The latter section is set out in the Board’s judgment, 


and S. 11 isas follows:— 


11. When the amount due in respect of the debts and liabilities men- 
tioned in S. 8 has been finally determined, the manager shall prepare and sub- 
mit to the Commissioner a schedule of such debts and liabilities, anda scheme 
for the settlement thereof; and such scheme, when approved by the Commis- 
sioner, shall be carried into effect. 


Until such approval is given the Commissioner may, as often as he thinks 
fit, send back such scheme to the manager for revision, and direct him to 
make such further inquiry as may be requisite for the proper preparation of 
the scheme. 


De Gruyther, K. C., S. Hyam and Champatrat Jain for 
appellants. 

Dunne, K. C. and Wallach for 1st respondent were not 
called upon to argue. 


30th March, 1933. Their Lordships’ judgment was 
delivered by 

Sm Joon Wattis.—The subject of this appeal is the 
Pareshnath Hill in the Hazaribagh District of Chota Nagpur, 
which has for many hundred years been held sacred by both 
branches of the Jain religion, the Swetambaris aud the Digam- 
baris, and has unfortunately been the subject in the last twenty 
years of no_less than four suits, of which two, Hukum Chand 
v. Ran Bahadur Singhi and Maharaj Bahadur Singh v. Seth 
Hukum Chand, have already been dismissed by His Majesty in 
Council affirming the decision of the Courts below, while the 
appeals in this and the remaining suit now await decision. 


The present suit was instituted on the 24th June, 1920, by 
the Raja of Palganj and the Digambaris, who had obtained 
from the Raja a permanent lease of the Hill on the 4th January, 
1919, to recover possession and mesne profits from the 
Swetambaris, in whose favour a deed of sale had been executed 
on the 9th March, 1918, by the Manager of the Palganj estate 
under S. 18 of the Chota Nagpur Encumbered Estates Act, 
1876, on the ground that the sale was illegal, invalid and 
inoperative on eighteen grounds set out in paragraph 20 of the 
plaint. All these grounds were rejected by both the lower 
Courts, but before coming to them their Lordships will refer to 





1. (1924) L.R. 51 LA. 208: I.L.R. 3 Pat. 625: 47 M.L.J. 562 (P.C.). 
2 (1925) 24 A.L.J. 100 (P.C). 
R—7 


P. C. 
Raja 
Ranbahadur 
Singh 
v. 
Kasturbhai 

Mani Bhai. 


Sir Jo 
Wallis. 
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the defendants’ plea in limine that the suit was barred by 
reason of a compromise entered into in another suit. 


On the 6th October, 1917, the Commissioner of Chota 


Nagpur had sanctioned the sale of the Hill to the defendants 


under section 18 of the Act, subject to his approval of the sale 
deed. On the 4th January, 1918, an appeal by the Raja of 
Palganj, represented by the Manager, came on for hearing be- 
fore the High Court of Patna from a decree of the Subordinate 
Court of Hazaribagh in a suit brought against him by the Raja 
of Nawagarh claiming an undivided half share of the Paresh- 
nath Hill. On the 31st January the hearing of the appeal 
was adjourned at the suggestion of the Court with a view to a 
compromise, and on the 4th February both parties filed a peti- 
tion stating that the suit had been compromised-on the terms 
that they should each of them dispose of their interests in the 
Pareshnath Hill to the Swetambaris on terms already settled, 
that all questions of ownership in the Hill should be left 
undetermined, and that the boundaries between the Hil and 
the Nawagarh estate should be demarcated. Under this com- 
promise the Raja of Palganj’s interest in the Hill was to be sold 
to the Swetambaris on the terms already sanctioned by the 
Commissioner. 

At the same time the Swetambaris who were not parties to 
the suit presented a petition agreeing to these terms. It was 
ordered to be recorded, and the petition was adjourned to allow 
of the conveyances being executed and the boundary 
demarcated. On the 26th February the Raja of Nawagarh 
executed a permanent lease in favour of the Swetambaris, and 
on the 9th March, as already stated, the Manager of the 
Palganj estate, pursuant to the sanction of the Commissioner of 
Chota Nagpur, dated the 4th March, executed the deed of sale 
which is now in question. Finally, on the 19th November, 1919, 
after the report of the demarcating officer had been received, 
the High Court passed a decree allowing the appeal in terms of 
the compromise petition and the map annexed to the decree. 


On these facts the Subordinate Judge held at the trial that 
the sale and lease executed by the parties to the suit pursuant to 
the compromise were merged in the compromise decree and 
that therefore the sale could not be questioned in this suit. He 
accordingly dismissed the suit. The. High Court, after calling 
for findings on the other issues which the Subordinate Judge 
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had left undecided, held that the agreements for sale and lease 
were outside the scope of the suit, that the only terms within it 
were the agreement to leave the claims of the parties to the 
Hill unsettled and the provision for a demarcation of the bound- 
ary between the Hill and the Nawagarh estate, and that there- 
fore the compromise decree could not be taken to have decided 
the question of the validity of the sale deed and was not abar 
to the present suit. They proceeded to deal with the case on 
the merits, and held, agreeing with the finding of the second 
Subordinate Judge on the remaining issues, that the plaintifs’ 
suit failed. 


Their Lordships have not heard the respondents’ objections 
to the High Court’s ruling as to the effect of the compromise, as 
after hearing the appellants’ case fully argued, they considered 
it unnecessary to call upon the other side. They will therefore 
confine themselves to giving their reasons for agreeing with 
both the Courts below that the plaintiffs’ suit fails upon the 
merits. 


Their Lordships will first deal with two of the legal objec- 
tions to the sale, that the terms of sale were not settled by the 
Manager himself but by the Revenue authorities, and that the 
sale was not effected in pursuance of the scheme required by the 
Act. The former objection, as pointed out by the High Court, 
was not specifically raised in the objections pleaded, and was 
probably suggested by the decision of this Board in Hukum 
Chand v. Ran Bahadur Singhi which was not given until 
four years after the filing of the plaint. The Manager, 
however, gave evidence about it in 1928, when the case was 
remanded, and it has been dealt with by both the lower Courts. 


Section 18 of the Act as amended in 1909 is as follows :— 


18, After a scheme has been approved by the Commissioner under 
S. 11, the Manager shall, subject to the sanction of the Commissioncr, have 
power,— 

(a) to demise by way of mortgage the whole or any part of such pro- 
perty for a term not exceeding twenty years from the date of publication of 
the order under S. 2, or 

(5) to sell by public auction or by private contract, and upon such 
terms as the Manager thinks fit, such portion of such property as may appear 
expedient, 
for the purpose of raising any money which may be required for the settle- 
ment of the debts and liabilities to which the holder of the property is 
subject, or with which such property or any part thereof is charged, or 





1. (1924) L.R. 51 I.A. 208: LL.R. 3 Pat 625: 47 M.L.J. 562 (P.C.). 














_ facts. 
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(c) to borrow money, at such rate of interest as appears reasonable to 
the Board of Revenue, 


for the aforesaid purpose or for the purpose of meeting the costs of such 
repairs and improvements of the property as appear necessary to the Manager 
and are approved by the Commissioner. 

As regards the objection that the sale was not effected in 
pursuance of the scheme required by the Act, S. 11 requires the 
Manager to prepare and submit to the Commissioner a schedule 
of debts and a scheme for the settlement thereof, and such 
scheme, when approved by the Commissioner, is to be carried 
into effect. The object of the Act being to save the estate 
from sales in execution at the suit of creditors, it was only 
natural that the power to mortgage or sell or borrow money 
subject to the sanction of the Commissioner should not come 
into force until the scheme for the settlement of the debts and 
liabilities of the estate had been approved. A scheme was 
drawn up in this case which provided for the liquidation of the 
debts out of income by the year 1918, but it proved quite un- 
workable, and, as stated in the Manager’s final report, the bulk 
of the debts was eventually discharged out of the proceeds of 
the sale in 1918 which is the subject of this suit. In their 
Lordships’ opinion S. 18 only prohibits a sale until a scheme 
has been prepared and approved, and does not require the pre- 
paration of any further scheme to justify a sale which in the 
opinion of the Commissioner and the Manager may be 
expedient in the interests of the estate. 

With regard to the objection that the sale and the terms 
thereof were not settled by the Manager but by the Revenue 
authorities, under S. 18 the Manager is empowered to sell “by 
public auction or private contract, and upon such terms as the 
Manager thinks fit,” but this power is to be exercised subject 
to the sanction of the Commissioner, all of whose orders and 
proceedings under the Act are subject to the supervision of the 
Board of Revenue, who may revise, modify or reverse them 
(S. 21-A of the Act as amended in 1909). In Hukum Chand 
v. Ran. Bahadur Singhi the Manager was not shown to 
have had any part in entering into the alleged contract for sale 
which was held to be invalid, and the observations and judg- 
ment of the Board must be read with reference to that state of 





1. (1924) L.R 51 I.A. 208: LL.R. 3 Pat, 625: 47 ML.J. 562 (P.C). 
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Jn the present case, according to the Manager's evidence, 
which has been accepted by both the lower Courts, an offer by 
the Swetambaris was communicated to him by the Deputy 
Commissioner, and, after full discussion, was submitted to the 
Commissioner with a recommendation that a sale would be 
preferable to a lease. The matter was most carefully con- 
sidered by the Commissioner, the Board of Revenue and the 
Local Government, and on the 6th October, 1917, after further 
negotiations with the Swetambaris a sale on certain terms was 
sanctioned by the Commissioner subject to his approval of the 
sale deed. The next thing was that in February, 1918, after 
consulting the Legal Remembrancer and the Secretary to the 
Board of Revenue, the Manager, as already stated, entered into 
the compromise which provided for a sale to the Swetambaris 
on the terms sanctioned by the Commissioner. The sale deed 
was then drawn up by a Calcutta firm of solicitors on the 
Manager’s instructions, and after it had been sanctioned by the 
Commissioner on the 4th March, 1918, was executed by the 
Manager on the 9th March, 1918. In their Lordships’ opinion 
the Commissioner and the superior Revenue authorities, if they 
chose to intervene, were entitled to have a controlling voice in 
any sale under the Act, and a sale by the Manager on terms 
sanctioned by the Commissioner was a sale which satisfied the 
requirements of S. 18. As observed by Ross, J., “It is idle 
to suggest that the Manager could or should have acted on his 
own responsibility, nor does the statute contemplate such a 
course. The provision requiring the sanction of the Commis- 
sioner lets in the negotiations pursued in this case, and such 
negotiations seem to be contemplated in the decision in Hukum 
Chand v. Ran Bahadur Singhi. It cannot be said that the 
Manager is not a voluntary agent because the scope of his 
action is limited by the statute, and it seems to me that there is 
nothing in the correspondence to show that the Manager did 
not perform the part in this transaction which the statute 
assigns to him. As regards the Manager’s position under the 
statute it is not immaterial to note that S. 20 empowers the 
Commissioner to replace him at any time.” 





1. (1924) L.R. 51 LA. 208: LL.R. 3 Pat. 625: 47 M.L.J. 562 (P.G). 
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The only other objection to which their Lordships think it 
necessary to refer is set out in paragraph 20 (A) of the plaint 
as follows :— 


“In that the said sale inclusive of mineral, jungle and all other rights of 
the plaintiff No. 1 therein for the inadequate sum of Ks. 2,50,000 and other- 
wise upon the terms contained in the said conveyance was an illegal and to 
the knowledge of the defendant, a mala fide exercise, and in any event nota 
reasonable or bona fide exercise of the statutory power of sale vested in the 
said Manager, and in fact the said sale was demonstrably injurious to the 
interest of plaintiff No. 1.” 


Both the lower Courts have arrived at concurrent findings, 
with which their Lordships see no reason to interfere, that 
these allegations are not made out, and that, on the contrary, 
the discretionary power of sale conferred by the statute would 
appear to have been exercised in the best interests of the estate 
and that it isnot shown that any better price could have been 
obtained. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal fails and should be dismissed with costs. 

Solicitors for appellants: Barrow, Rogers and Nevill. 

Solicitor for Ist respondent: H. S. L. Polak. 

K.J.R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE CURGENVEN. 


Medarametla Kotayya is Petitioners 
v. 
Nidamanuru Yellamanda and 
others af Respondents. 


Madras Hindw Religious Endowments Act (II of 1927), Ss.9 (11) 
and 44—Temple pipers having service inams—Refusal of service—Trustee 
obliged to obtain and pay for services of other pipers—Whether under S. 44 
can recover the sums paid. 

Where the respondents, who were temple pipers having service inams, 
refused to perform service from the year 1922 and the trustee (the peti- 
tioner) was obliged to obtain and pay for the services of other pipers, and 
wished to recover the sums paid by him under S. 44 of the Madras Hindu 
Religious Endowments Act, 

Held, that whatever other remedies might be open to him, the trustee 
could not proceed under S. 44 of the Act. 

In the present case no payment to the institution has to be made at all, 
and the land simply forms the emolument of the person liable to perform the 
seivice. The phrase “merely a charge on the property” necessarily connotes 
a liability to make a payment, the extent of which is more or less fixed or 
ascertainable. In the case of inam land no such payment is in question, nor 
indeed does there exist any charge to secuie it. 





*C. R. Ps. Nos. 1544 of 1928 and 693 of 1930. 24th February, 1933- 
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Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Guntur, dated 7th March, 1928 
and made in O. P. No. 25 of 1927. 

V. S. Narasimhacharsar for petitioner. 

S. Narayana Rao for respondents. 

The Court delivered the following 


JupcmMENT.—In the more recent of these two petitions the 
question has been raised whether S. 44 of the Madras Hindu 
Religious Endowments Act will enable the Court to make an 
order in respect of services toa temple which are remunerated 
by a service inam. In the earlier petition this point was not 
specifically raised, but if it has to be answered in the negative 
in the one, clearly I should not be justified in interfering with 
the learned Judge’s order on the merits in the other. The 
facts alleged are that the respondents, who are temple pipers 
having service inams, refused to perform service from the year 
1922 and that the trustee, who is the petitioner, was obliged to 
obtain and pay for the services of other pipers, and the sums 
so paid he wishes to recover under S. 44. The material part 
of S. 44 provides that where an endowment for the perform- 
ance of a service connected with a temple consists merely of 
a charge on property and there is failure in the due perform- 
ance of the service, the trustee may require the person in 
possession of the property to pay the expenses incurred in caus- 
ing the service to be performed otherwise. With this has to be 
read the definition of ‘endowment’ under, S. 9 (11) of the Act. 
An endowment includes, (I am going to quote only the relevant 
portion) “property given or endowed for the performance of 
any services connected with the temple”. Ordinarily speaking 
the word ‘endowment,’ I think, is restricted to property, the 
title to which vests in the institution endowed. But’ this defi- 
nition is very wide and I am not prepared to say that a service 
inam held by a temple servant would not fall withinit. But 
under S. 44 the endowment is to be of a peculiar nature, 
namely, merely charge on property. The learned District 
Judge has held that the endowment in the present case consists 
of something else than a mere charge on property. There 
undoubtedly exist instances in which the endowment is clearly 
in the nature of a charge and a charge only, that is to say, 
where otherwise ordinary land is made subject to sucha charge, 
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the proceeds of which are to be paid by the holder to the 
institution. In the present case no payment to the institution 
has to be made at all, and the land simply forms the emolu- 
ments of the person liable to perform the service. I think that 
the phrase “merely a charge on the property” necessarily 
connotes a liability to make a payment in some shape or form 
to the institution, and probably a payment the extent of which 
is more or less fixed or ascertainable. In the case of an inam 
land no such payment is in question, nor indeed does there 
exist any charge to secure it. I conclude therefore that, what- 
ever other remedies may be open to the trustee, he cannot pro- 
ceed under S. 44 of the Hindu Religious Endowments Act. In 
these circumstances I cannot revise the orders of the Lower 
Courts and I dismiss the revision petitions with costs, pleader’s 
fee only in C. R. P. No. 693 of 1930. 

K.C. Petitions dismissed. 


— ——. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MrR. JUSTICE BURN. 


Kavena Nagutha Mohamed Naina 
Maracair .. Appellani* (Accused) 


V. 
Ahana Bava Sahib Maracair .. Respondent (Complainant). 

Fugitive Offenders Act (1881), Ss. 14 and 19—Scope of—W keiher 
magistrate can pass an order of discharge on any other grounds than those 
indicated in the section. 

A magistrate purporting to act under S.19 of the Fugitive Offenders 
Act cannot make an order of discharge om any other grounds than those 
indicated in the section. 

Magistrates to whom prisoners are brought under S. 14 of the Fugitive 
Offenders Act are not entitled to decide whether the issue of the warrant 
for the apprehension of the prisoner was or was not justifiable on the 
evidence. They can only act under S. 19 if the case appears to be trivial or 
if the magigtrate considers the application not made bona fide, not made 
in the interests of public justice or for some other reason of that kind. 


Appeal against the order, dated 17th October, 1932, of the 
Court of the District Magistrate of South Arcot in C. M. P. 
No. 13 of 1932. 

V.L. Ethiraj and A. S. Sivakaminathan for appellant. 

M. A. T. Coelho for respondent. 

The Public Prosecutor on behalf of the Crown. 

The accused undertook under an agreement, to collect rents 
for the complainant’s principal, from the tenants residing in house 


"Criminal Appeal No. 624 of 1932. Ist March, 1933. 
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No. 310, North Bridge Road, in Singapore. The amount ascertain- 
ed to be paid was 180 dollars. The accused paid only a portion 
and was alleged to have misappropriated the balance. Hence he 
was charged with the offence under S. 403, Indian Penal Code. 
The accused left Singapore and came to Porto Novo in South 
Arcot District. A telegram from Singapore was sent to the Chief 
Police Officer, South Arcot, to arrest the accused. On the evi- 
dence, the District Magistrate of South Arcot found, that the 
accused was guilty of the offence with which he was charged. 
His order was, that the accused was found guilty ona prima facie 
case of criminal breach of trust and that he should be extradited 
to Singapore. 


The Court delivered the following 


JUpGMENT.—With all respect I find myself unable to agree 
with the opinion of Wallace, J., in Criminal Appeal No. 220 of 
1932 on the file of the High Court that a Magistrate purport- 
ing to act under S. 19 of the Fugitive Offenders Act can 
make an order of discharge on any other grounds than those 
indicated in the section. It appears clear to me that Magis- 
trates to whom prisoners are brought under S. 14 are not enti- 
tled to decide whether the issue of the warrant for the appre- 
hension of the prisoner was or was not justifiable on the 
evidence. They can only act under S. 19 if the case appears to 
be trivial or if the Magistrate considers the application not 
made bona fide, not made in the interests of public justice or 
for some other reason of that kind. 


In the present case it is not contended that the case is 
trivial. It is contended that the application is not made bona 
fide but to spite the Appellant. I cannot say that that has 
been satisfactorily established. 


This appeal has been argued almost wholly on the merits. 
I am not prepared to say that there is a strong prima facie case 
against the Appellant but, on the other hand, cannot say there 
is no case at all to justify the issue of process for his attend- 
ance. There is some indication of the existence of evidence to 
prove that he collected from the tenant of No. 310, North 
Bridge Road, about Rs. 70 (Rupees Seventy) per month more 
than he accounted for to his principal. Whether the tenant 
gave the money to the Appellant for himself or for his princi- 
pal is nowhere clearly alleged. If it was a douceur to the 
Appellant, there can be no question of criminal misappropria- 

” R-8 
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tion. Ifit was meant for the principal then there is a case of 
criminal breach of trust. 


As already remarked, I cannot say there is no case for the 
surrender of the Appellant. I dismiss this appeal. 


K. C. Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAMEsAM, MR. JUSTICE ANANTA- 
KRISHNA AIYAR AND MR. JUSTICE CORNISH. 
Sountharapandian Aiyangar 
(deceased) and others “3 Appellanis* (Plffs. and 
; 1st PLf.’s L. R. and 3rd Plf.’s L. R.) 
v. 
Periaveeru Thevan and others .. Respondents (Defendants). 


Hindu Law—Adoption—Death of adoptive father’s wife long before 
adoption—A dopted som whether son of that deceased wife and as such 
entitled to inherit her father’s estate. 


The adopted son of a Hindu, whose only wife died before the adoption, 
becomes the son of that wife so as to inherit her father’s properties, 


Sundaramma v. Venkatasubba Ayyar, (1926) LL.R. 49 Mad. 941: 51 
M.L.J. 545, affirmed. 


Case-law and texts reviewed and discussed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura in A. S. No. 22 of 1927 (A. S. 
No. 422 of 1926, Ramnad District Court), preferred against 
the decree of the Court of the District Munsif of Paramakudi 
in O. S. No. 1108 of 1924. 


The Advocate-General (Sir A. Krishnaswami Atyar) and 
N. Rajagopala Atyangar for appellants—The decision in Sun- 
daramma v.Venkatasubba Ayyarl is erroneous and requires re- 
consideration. The only text that could be relied on by the other 
side is placitum 22 of Ch. I of the Dattaka Mimamsa of Nanda 
Pandita. But even there the reference is to a living wife. In 
Chapter VI, placitum 50, Nanda Pandita himself makes only the 
forefathers of the receiving adoptive mother the maternal grand- 
sires of the adopted boy. The expression that he uses to designate 
the adoptive mother is significant. Prathigrahtiriyamatha, the 
receiving mother. See Bhattacharya’s translation of the passage in 
his Hindu Law, p. 357. The same expression is used in Dattaka 





*S. A. No. 875 of 1929. 17th January, 1933. 
1. (1926) I. L. R. 49 Mad. 941; 51 M.L.J. 545. 
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Chandrika, Ch. III, pl. 17. Annapurni Nachiar v. Forbes! is in 
favour of this reading of the texts. See also Narasimha v. Pariha- 
saraihy3. The late Sir V. Bhashyam Aiyangar in an article in the 
Madras Law Journal was of the same view (see Annapurni 
Nachtar v. Collector of Tinnevelly3). Sarkar Sastri, both in his 
Hindu Law and in his Tagore Law Lectures on Adoption, is of the 
same opinion. In any case the text Ch. I, pl. 22 of Dattaka 
Mimamsa deals only with a living wife who has an option of 
dissenting from the adoption. 

The way in which the dauhitra is referred to in the texts 
dealing with the devolution of the property of a grandfather is also 
significant. He is referred to as the offspring of the daughter, 
and he could hardly answer that description where the daughter 
had no part in the process of his affiliation. See Smriti Chandrika, 
Ch. XI, S. ii, pls. 15 and 28. 

There cannot be an affiliation to the wife unless the adoption 
could be made to relate back to the date of the death of the wife, 
and an adoption does not relate back. See Veeranna v. S ayam mat 
and Harek Chand Babu v. Bijoy Chand Mahatabo, 

The argument that the phenomenon of a motherless son is 
contrary to nature and therefore you must somehow posit a 
mother, has little force, as the Courts have recognised the validity 
of an adoption by a bachelor, and in that case there is no mother, 
Suppose sucha bachelor afterwards marries, is the son to be treat- 
ed as the son of the subsequently married wife? and if he marries 
more than one wife subsequently, are all of them to be treated as 
mothers? Again, suppose a man had married more than once, and 
the wives had all of them died, to whom is the adopted son to be 
treated as affiliated, to the first wife who is the senior wife, or to 
the wife who died last? or again if a widower who has subsequently 
remarried, and whose wife is living, makes an adoption without 
associating his living wife with him, to whom is the motherhood 
of the boy to be ascribed? All these complications arise because 
there is a departure from the simple rule, emphasised by the texts, 
approved by the Privy Council in Annapurni Nachiar v. Forbes1 
that the receiving wife alone becomes the mother of the adopted 
boy. Any departure from this creates, in the wording of Lord 
Moulton, “inextricable confusion in the law of inheritance” : Nara- 
simha v. Parthasarathy, 

A widow is spoken of as the surviving half of the husband 
and therefore the widow is said to be in a position to make an 





1. (1899) L.R. 26 LA. 246: LL.R. 23 Mad. 1:9 M.L.J. 209 (P. C). 
2. (1913) L.R. 41 LA. 51: I.L.R. 37 Mad. 199 at 220: 26 M.L.J. 411 (B.C). 
3. (1899) 9 M L.J. 229 (Jour.). 
4. (1928) I.L.R. 52 Mad. 398; 56 M.L.J. 401. 5. (1905) 2 GL.J. 87. 
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adoption for him, but there is nowhere to be found any text which 
designates a widower the surviving half of the wife and in a 
position to make an adoption for her. 


To hold that a son adopted by a widower could inherit pro- 
perties of his father’s deceased wife’s father would in some cases 
necessarily divest the estate vested in collaterals. For example, if 
a man had more than one daughter and one of them died married 
but childless, while the other died leaving sons, the estate would on 
his death vest in the grandsons. But if the husband of the child- 
less daughter made an adoption afterwards, the adoption would 
divest the-vested estate. If the analogy of the adoption by a 
widow were applied, the adoption itself would not be invalid. Is 
there then a termination of man’s power to adopt also? On the 
other hand, to hold that he is the son of the deceased daughter but 
cannot share in the inheritance of the mother’s father would be 
illogical in the extreme. 

Again complications would arise if the wife were to be con- 
verted to another religion which would not under the Hindu Law 
sever the marital tie; or if having become a convert she were to 
obtain a divorce under the statute; and a fortiori so if she re- 
married thereafter and the husband made an adoption after the 
conversion, etc. The only course, therefore, consistently with the 
texts, to avoid all these confusions, is to read the expression 
‘Prathigrahitriyamatha’ literally and ascribe to her the position of a 
mother only when the wife actually receives the boy in adoption, 
or at least to confine the relation of a mother to cases where the 
wife is alive. He referred also to Gunamani Dasi v. Debt Pro- 
sanna Roy Chowdryl, 


R. Kesava Aiyangar for tespondents.—Referred to Mulla, 
S. 496. The expression ‘Prathigrahitri’ which is translated as 
‘adoptive’ mother by Colebrooke, was accepted by the Full Bench 
of the Calcutta High Court in Uma Sunker Mostro v. Kali Komul 
Mozumdar? which was affirmed by the Privy Council in Kali Komul 
Mosumdar v. Uma Sunker Moitra3. The adopting'man also is 
referred to in the texts as ‘Prathigrahitri’ and as in the case of an 
adoption by a widow the man is not there to receive, but yet is 
affiliated to him, no significance attaches to the use of that expres- 
sion in the case of the wife. 

A wife bas no place in the ceremony of adoption: see Bau- 
dhayana. The receiving is done by the husband and the wife has 
no function in the ceremonials connected with adoption. 





1. (1919) 23 C.W.N. 1038. 2. (1880) LL.R. 6 Cal 256 at 261 (F.B.). 
3. (1883) L.R. 10 LA. 138: LLR. 10 Cal. 232 (P.C). 
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As regards plurality of deceased wives, which is said to raise a 
complication, first such complications do not arise in this case, and 
further it might be that it is in the power of the husband to 
designate which of them shall be the mother—compare Kashee- 
shuree Debia v. Greesh Chunder Lahoree! “adoption as son of the 
wife”, Annapurnt Nachtar v. Collector of Tinnevelly3, the act of the 
husband in associating the wife in the ceremony of adoption is 
spoken of as only one mode of designating the mother. There 
might be other modes. 

The woman on her marriage passes into the husband’s family: 
seeS.V.P. Raghunada Deo v. S.B.K. Patta Deo’ and all persons 
who bear any relationship to the husband in that family bear the 
corresponding relationship to the wife also. Just as the adopted 
boy bears the relationship of grandson to the deceased father of 
the adopter, he bears the relationship of son to the deceased wife of 
the adopter. 


The adopted boy is transferred from one family to another, he 
loses all relationship in the old family and acquires new relation- 
ship in the new family. He is in the same position as an 
aurasa son. He loses a mother there and gains one here. 
To deny him a mother here is to assign to him a worse position 
than an aurasa son. 

N. Rajagopala Atyangar in reply—Mulla is only a text-book 
writer and refers only to Sunduramma v. Venkaiasubba Ayyart as 
his authority. 

That the literal translation of the expression ‘ Prathigraha’ is 
‘receiving’ cannot be disputed. The only question is whether the 
expression ought to be literally construed. In Uma Sunker Moitiro 
v. Kali Komul Moxumdar5 this question did not arise and it was 
not necessary to decide between the literal rendering of it and 
Colebrooke’s translation of it. In that case the wife was a ‘receiv- 
ing wife’ at the ceremony of adoption and the question was whe- 
ther an adopted son could inherit the estate of the father of the 
adopting mother. 

In reference to the use of the same expression ‘Prathigra- 
hitri’ in relation to the adopting father, it is without force, as 
according to the Daitaka Mimamsa, the widow is incompe- 
tent to make an adoption tu the husband; and the Dattaka Chan- 
drika, though it does not prohibit it in terms, does not authorise a 








1. (1864) W.R. Sup. Vol. 71. 
2. (1895) LL.R. 18 Mad. 277 at 282, 283: 5 M.L.J. 121. 
3. (1876) LR. 3 LA. 154: LL.R. 1 Mad. 69 at 81 (P.C.). 
4. (1926) LL.R. 49 Mad. 941: 51 MLJ. 545. 
. 5. (1880) LL.R. 6 Cal. 236 (F.B.). 
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widow to adopt to her husband. Evenif the Chandrika be read as 
permitting an adoption by a widow, it must be taken with the fact 
that all the texts describe a widow as the surviving half of the 
husband, and therefore her participation in the ceremony might be 
treated as tantamount to the deceased husband’s participation. 
But the widower is nowhere referred to or treated as the surviving 
half of the wife. The argument that the wife has no place in the 
ceremony of adoption is fallacious. It was put at the forefront of , 
the argument for the appellants in the Uttwmalat case by 
Mr. Mayne and was rejected by the Privy Council in Anmapurnt 
Nachtar v. Forbesi. The argument proves too much, for then the 
widow cannot make any adoption. 


The anomaly of motherlessness in the case of a bachelor’s 
adoption has not been auswered. The attempted solution in the 
case of a plurality of wives has no sanction in the texts. 


The argument that because the adopting father’s deceased 
father is a grandfather, similarly the father’s deceased wife isa 
mother is fallacious. The first is a derived relationship, while 
motherhood is a primary relationship. 


In order to effect the affiliation, one of two things must be 
done: 


1. The adoption itself must be related back to the date of the 


death of wife—which is opposed to all the authorities in the analo- 
gous case of a widow’s adoption, or 


2. The wife must be deemed to be living on the date of the 
adoption—which is unnatural in the extreme. 


Just as, if a bachelor made an adoption and then married, the 
adopted boy would only be the step-son of the wife, so the adopted 
son of a widower would be the step-son of the deceased wife, with- 
out the boy having in either case a mother in the adopted family. 
That is the only logical view which woud steer clear of all compli- 
cations. 


The Court delivered the following 


JupGMEnts. Ramesam, J.—The facts of the case are 
simple. One Pandi Aiyangar died in 1890 leaving his widow 
Pichai Ammal and daughter Kothai Ammal. Kothai Ammal 
was married to one Doraiswami Aiyangar. She pre-deceased 


‘her mother in 1900 leaving a male child who died shortly 


after. Pichai Ammal died in 1923. Meanwhile, on the 26th 





1. (1899) L.R. 26 I.A. 246: LL.R. 23 M, 1: 9 ML.J. 209 at 212 (P.Cy. 
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May, 1910, Doraiswami Aiyangar adopted the 2nd defendant 
Alwar Aiyangar. The 2nd defendant claims to succeed to the 
property of Pandi Aiyangar on the death of Pichai Ammal on 
the ground of his being related as daughter’s son to Pandi 
Aiyangar by reason of his adoption. The plaintiffs are per- 
sons who would be reversioners to the estate of Pandi Aiyan- 
gar if the 2nd defendant cannot claim by reason of his adop- 
* tion. Both the lower Courts found in favour of the adoption 
and dismissed the plaintiff's suit. When the case came on before 
our learned brother Sundaram Chetty, J., he referred the case 
to a Bench of two Judges noting that the decision in Sunda- 
ramma v. Venkatasubba Ayyar! is in favour of the respondent 
but the view of Devadoss, J., in Venkatasubba Aiyar v. 
Sundaramma’, which was reversed in that decision on Letters 
Patent Appeal, is in favour of the appellant. He also referred 
to Veeranna v. Sayamma’ as possibly against the suggestion 
that the adoption will relate back to Kothai Ammal’s lifetime. 
He referred the case to a Bench of two Judges who referred to 
a Full Bench. : 


The decision in Veeranna v. Sayamma3 in my opinion does 
not give any trouble; nor is there any need to rely on any 
theory of the adoption relating back to Kothai Ammal’s life- 
time. When Pichai Ammal died in 1923 and when succession 
to the estate of Pandi Aiyangar opened the 2nd defendant was 
in existence. If he can be regarded as the daughter’s son of 
Pandi Aiyangar at that time, he can succeed to the property; if 
he cannot be so regarded his claim has to be negatived. I do 
not see any need to date the adoption back to any earlier 
period. 


The learned Advocate-General who appears for the appel- 
lant contended that the 2nd defendant cannot be regarded as 
the daughter’s son of Pandi Aiyangar, because he cannot be 
regarded as the son of Kothai Ammal. He contends that 
because Kothai Ammal died in 1900 and the adoption was 
made in 1910 Alwar cannot be regarded as the son of Kothai 
Ammal. His contention is that where a boy is adopted by a 
male, only the wife who was then in existence and who took 
part in the act of adoption along with her husband can be 


1. (1926) I.L.R. 49 Mad. 941:51 MLL.J. 545. 
2, (1924) 48 M.L.J. 126. 3. (1928) LL.R. 52 Mad. 398: 56 MLL,J. 401. 
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regarded as the mother. Therefore in the case of an adoption 
bya widower the adopted boy has no mother. Neither the 
pre-deceased wife (nor, if there were more, any one of them) 
nor any wife whom he marries subsequent to the adoption can 
be the mother of the adopted boy. This is the primary argument. 
He develops this primary argument by pointing out some difficul- 
ties if the opposite view is adopted. He puts the question, —if the 
opposite view is upheld which of the pre-deceased wives when 
there were many should be regarded as the mother? and 
similarly which of the subsequently married wives if there are 
more than one should be regarded as the mother? In my 
opinion the difficulties in working out the details of the opposite 
view are not strictly relevant though they may be used in 
support of an.argument showing its inconvenience. Those 
difficulties do not arise in the present case, for Doraiswami 
Aiyangar had married only one wife. In my opinion therefore 
the appellant must succeed on the strength of his primary argu- 
ment, namely, only the wife that actually participates in the 
adoption can be regarded as the mother and the difficulties 
in the acceptance of the opposite view need not at this stage be 
referred to. If the main argument be found to be correct, 
without adverting to these difficulties the appellant succeeds. 
But if the main argument cannot be upheld, the further 
possible difficulties in a case of plurality of wives do not arise 
in this case. I will therefore proceed to consider what 
I describe as the main argument of the appellant. He concedes 
that when a widow adopts, the adoption enures to the benefit 
of the deceased husband. But he argues this analogy does not 
apply when a widower adopts and the adoption by the widower 
does not enure to the benefit of the deceased wife. The reason 
for this distinction according to him is that whereas the theory 
of the Hindu Law and the Hindu Social System is that the 
husband even after his death survives in his wife, there is no 
such theory that the wife when she dies survives in her husband 
and therefore only the wife of the adopter who actually partici- 
pates‘can be the mother. Now, the object of adoption is to 
have a substitute for a natural born son. Accordingly the theory 
of Hindu lawyers has always been that apart from the fiction 
of the adoption itself the adopted son should be as complete a 
substitute for the natural born son in all respects as one can 
possibly make. (Vide Nagindas Bhagwandas v. Bachoo Hur- 
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kissondas1.) In other respects, except for the fact of his birth, 
he should occupy the position of a natural born son; there 
should be nothing extraordinarily peculiar or unnatural about 
him. One of the most inevitable features about every human 
being is that he must bave two parents, f.e., a father and a 
mother. Similarly every adopted son should have an adoptive 
father and an adoptive mother and if there is no difficulty in 
* pointing to an adoptive mother of the boy, one ought to do so 
unless there is something in the texts of the decisions compel- 
ling us to hold that only the person who actually participated in 
the adoption can be regarded as the mother. As already 
mentioned, the decision in Sundaramma v. Venkatasubba 
Ayyar8 of Phillips and Madhavan Nair, JJ., is against the 
appellant. But the appellant attacks’ the correctness of 
that judgment on the ground that the learned Judges 
have not given full weight to the verse in the Dattaka 
Mimamsa, S. 6, verse 50, have not properly construed the 
passage, and have given undue weight to S. 1, verse 22 of the 
same book. I will first refer to the former passage because 
this furnishes the main ground of the appellant’s argument. 


The verse runs thus: “The forefathers of the adoptive 
mother only are also the maternal grandsires of sons given 
etc. . . .’ Here the original for the word ‘adoptive 


other? is ‘Prathigrahithriyamatha’. Now the etymological 
meaning of the word ‘ Prathigraha’ is undoubtedly taking or 
receiving. As all adoptions begin with a taking or a receiving, 
once the adopted boy becomes a member of the adopting 
family, the members of the family may be described as adopt- 
ive father, adoptive mother, adoptive grandfather and so on 
and all these may be described as Prathigrahithru father, 
Prathigrahithri mother and so on, such expressions being 
merely one method of describing the adoptive father and adopt- 
ive mother and not necessarily involving that the particular 
relation is the person who has taken. At present I only 
indicate that the etymological meaning may not be the strict 
construction of the term. We have to see therefore whether 
the phrase in the verse of Dattaka Mimamsa should be taken in 
the etymological sense or generally in the sense of an adoptive 
mother. Now it is noteworthy that this text whenever it has 





1, (1915) LR. 43 LA. 56: LL.R 40 Bom. 270 at 288: 30 M.L.J. 193 (P.C). 
. . 2 (1926) I. L. R 49 M. 941; 51 M. L. J. 545. 
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been translated has always been translate¢ with the word 
“adoptive mother” and not “receiving mother”. The first 
translation was by Mr. D. Sutherland who translates it in that 
way. His translation is to be found in Stokes’ Hindu Law books. 
In Uma Sunker Moitro v. Kali Komul Mosumdar! Mitter, J., 
delivered the leading judgment. At page 260 he discusses 
verses 50 to 53 of Dattaka Mimamsa. S. 6, v. 53 refers to the 
theory underlying the adoption, namely, that there must be a 
substitute for the legitimate son. Then referring to vv. 51 and 
52 it was pointed out that the author says there is no difference 
between the adopted and the legitimate son in respect of his 
relationship to his adoptive father’s family etc. At page 261 
finally Mitter, J., gives Mr. Sutherland’s translation of v. 50 
without any amendment of the translation as the learned Judge 
has previously done in the case of v. 53. But apart from the ~ 
translation of the particular verse, one may perhaps look at the 
context in which the passage occurs. The author was discuss- 
ing the effects of an adoption. In the previous verses he was 
referring to other kinds of affiliation, such as Dvayamushyana 
and Krittrima, etc. and he refers to the adoption strictly 
so-called as Sudha Datioka, i.e., absolute adoption, and is con- 
trasting the effects of the other kinds of affiliation with the 
strict kind of adoption and he points out that the adopted boy 
is completely severed from his natural family. The object of 
the verses is to say that he is a perfect substitute for a legiti- 
mate son, that he has nothing more to do with his natural 
family and he becomes related to all the members of the adopt- 
ing family as if he were born there. The text clearly shows 
that the phrase ‘ Prathigrahithriyamatha’ was used in the sense 
of an adoptive mother and not in its etymological sense. The 
decision in Uma Sunker Mottro v. Kali Komul Mosumdarl 
which established the right of the adopted son to succeed to the 
other relations of the adoptive mother was affirmed by the 
Privy Council in Kals Komul Mosumdar v. Uma Sunker 
Moitra®. In Bhattacharya’s Hindu Law, Vol. I, page 357 this 
verse of Dattaka Mimamsa was quoted and after translating 
thus “ only the forefathers of the mother that accepts in adop- 
tion are also the maternal grandsires of the son adopted and 





w 


1. (1880) I. L. R. 6 C. 256 (F. B. 
2. (1883) L R. 101. A. 138: I. L. & 10 Cal 232 (P.C). 
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the rest ” the learned author observes: “In the above passage, 
the word eva (only) is meant to exclude the paternal ancestors 
of the natural mother.” Who the ancestors are we have to 
find otherwise, not certainly by the use of the word ‘Prathigra- 
hithri’ in this verse. If a wife of the adopter and her father 
can be regarded as adoptive mother and adoptive maternal 
grandfather, they are the only mother and maternal grand- 
father. That is what the verse says and the natural mother 
and natural maternal grandfather should be entirely forgotten. 
Simply because the verse uses the word ‘ Prathigrahithri’ 
in attempting to say so, i.e., in attempting to exclude the natural 
ancestors, we are not to infer that the receiving mother only 
can be the adoptive mother and no other. But there is another 
way of approaching the question and of testing whether the 
word ‘ Prathigrahithri’ must be regarded as used in its etymo- 
logical sense. Even where the adoptive father is referred to in 
Dattaka Mimamsa he is referred to as ‘ Prathigrahithri’ and one 
may argue that as it is not always a male that takes the boy in 
adoption because a widow can also adopt, the word ‘ Prathigra- 
hithri’ is not used in its etymological sense but used in a general 
sense of an adoptive father. But the appellant objects to this 
inference that according to the doctrine of Dattaka Mimamsa 
a widow cannot adopt at all and it is by reason of other texts 
accepted by custom and judicial decisions that the widow 
can adopt in Southern India and in some other provinces. 
In fact, the strict view of the Dattaka Mimamsa is still 
followed in Mithila. I therefore turn to the Dattaka Chandrika 
to see if I can get a similar argument from that work. There 
also in S. 3, verse 17 the adopted son is referred to as the 
Sudha Dattaka, absolute adopted son, in contrast to other forms 
of affiliation and it was said that he offers oblations to the 
father and the other ancestors of the adoptive mother only. 
This passage corresponds to S. 6, verse 50 of the Dattaka 
Mimamsa and uses the same word ‘ Prathigrahithriyamatha . 
But it cannot be said of the Chandrika that an adoption by ‘a 
widow is prohibited. In S. 1, verse 31, Dattaka Chandrika 
expressly quotes the text of Vasishta: 


“Let not a woman either give or receive a son unless with the assent of 
her husband” 


In verse 32 he proceeds to say that where there is no pro- 
hibition the assent is implied and for this purpose he relies on 
the text of Yajnavalkya. This text of Yajnavalkya and this 
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interpretation by the Dattaka Chandrika are accepted in Bom- 
bay, among the Nambudris of Southern India and so on. Vide 
Vasudevan v. The Secretary of State for Indta.t Anyhow it 
is clear that Dattaka Chandrika expressly contemplates adop- 
tion by a widow and it always refers to an adoptive father by 
describing him as prathigrahithri. It is clear that the word is 
not used in its etymological sense but in a general sense. Vide 
verses 14 to 17 of S. 3. The learned Advocate-General then 
argues that the Privy Council have decided the case in Anna- 
purni Nachiar v. Forbes® inthe way they did because of the” 
word ‘ Prathigrahithri’ in the texts. I will now examine this 
contention. First, I take up the judgment of the High Court 
in Annapurni Nachiar v. Collector of Tinnevelly3. At page 
281 Best, J., says: 

“TIt is dificult to understand why he should have no discretion in select- 


ing one of his wives to join with him in making an adoption during his life- 
time.” 


Again at page 282: 


“ The fact, that adoptions under the Hindu Law are for the benefit of 
the man and can be made independently of any wile, does not appear to be a 
circumstance from which it can be inferred that the man is not at liberty to 
select one of several wives to be the receiving mother of the boy to be 
adopted.” 


At page 283 Shephard, J., says: 


“Tt was conceded by Mr. Bhashyam Aiyangar, that the act of TET 
inasmuch as it concerns the husband may be performed independently of his 
wife. Her cousent is unnecessary. Nevertheless she, if she is the only wife, 
undoubtedly comes to be regarded as mother of the adopted son, and her 
parents come to be regarded as his maternal grandparents. (Dattaka 
Mimamsa, S. 6, verse 50.) To those parents of the adoptive mother he pre- 
sents oblations, Generally, his position in the family is assimilated to that of a 
natural born son. In the case supposed, that of an adoplive father with one 
wife, the law itself designates the adoptive mother and no difficulty arises.” 

The whole of this passage is against the appellant’s con- 
tention. The use of the word ‘nevertheless’ shows that even 
where the wife has not consented she becomes the mother of 
the adopted son and the following sentence of the learned Judge 
shows she becomes the mother not because she participates 
which is, ex hypothesi, not the case but the law designates her 
and the law does it because he has got to be assimilated to the 
natural born son. The learned Judge then proceeds to discuss 


the cases of several wives. He then refers to the case of 





i (1887) 1 LLR 1 Mad. 157 at 168, 
2. (1899) L. R. 26 L A. 246 :LL R 23 M. 1: 9M. L. J. 209 (P.C). 
3. (1895) I. L. R. 18 Mad, 277: 5 M.L. J. 121. . 
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Kasheeshuree Debia v. Greesh Chunder Lahoreel. The judg- 
ment in that case shows that the ground of the decision was 
that Kali Kant adopted the boy as son of the second wife Mon 
Mohini. At page 286 the learned Judge says: 

“ There is no inconsistency between the recognised principles of the law 
with regard to adoption and the position that one of several wives may be 
selected as the adoptive mother. The maintenance of this position does not 
militate against, but is rather in consonance with the principle that the adop- 
tion is made solely for the benefit of the husband. me? It cannot 
be denied that a Hindu having two wives may confer on any one of them an 
authority to take a child in adoption after his death, nor can it be doubted 
that the selected widow would alone and to the exclusion of her co-widows 
have discretion in the matter.” (2, Strange’s Hindu Law, page 91.) 


Finally at page 287 the learned Judge says: 


“ Because a certain mode of designating the adoptive mother fails, it does 
not follow that no other exists.” 


And he states his conclusion as follows :— 


“Tt is sufficient to hold that where the husband has associated one wife 
with him in adopting a child, that wife is to be deemed mother of the child.” 

I think all the quotations I have made from the judgments 
show that the basis of the High Court’s judgment in favour of 
the successful widow in that case is not that she actually 
received the boy but that the husband had associated her with 
himself in the act of adoption and in that manner selected her 
out of his wives for becoming the adoptive mother. Now when 
we examine the decision of the Privy Council in Annapurnt 
Nachiar v. Forbes? the same point emerges. The facts and 
authorities being mentioned up to page 8, the deciding passage 
is to be found at page 9: 

“ Again it seems not to be doubted that a man may authorise a single one 


of several wives to adopt after his death, or that she would on adoption 
stand in the place of the natural mother’ 


thus agreeing with Shephard, J., who relies on the same 
analogy. Then we have 

“If be can do that, it would be very capricious to deny him the power 
of selecting a single wife to join with him in his lifetime in adopting a boy, 
with the same effect on her relations with that boy. - . . It certainly 
is a reasonable law that the head of a family should be able to take action 


likely to prevent disputes between his widows relative to adoption and the 
consequences of it, To unite one wife with himself is one way.” 


Here again it is clear that the ratio decidendi of the judg- 
ment of the Privy Council is not that the respondent was the 
receiving mother but that she was associated by the husband. 
There is no reference to the word < Prathigrahithri’ in the texts 
a eee 


1. (1864) W. R. Sup. VoL 71. 
2. (1899) L. R. 26 I. A. 246: L L. R. 23 Mad. 1: 9 M. L. J. 209 (P.C.}). 
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nor any reliance on that word asa reason for the conclusion. 
No doubt, it happens to be an accident that where the husband 
associates the wife with himself in the act of adoption, probably 
there might be some receiving by the wife also. But this is a 
pure accident. This is clear from the fact that in the whole 
ceremonial relating to adoption which is elaborately described 
in Baudhayana Smrithi (the whole of this part of the Smrithi 
being referred to by Mr, Mayne at length in the argument be- 
fore the Privy Council which is fully reported in Annapurni 
Nachiar v. Forbes!) we do not find any part allotted to the wife 
in the ceremony. Vide 9 M.L. J. pages 212 and 213. In my 
opinion, nothing can be clearer for showing that the word 
‘Prathigrahithri’ in the texts is used merely in the sense of 
adoptive mother. In the course of the argument at page 240 in 
Annapurni Nachiar v. Forbes! Mr. Jardine who appeared for 
the respondent happened to mention that the etymological 
meaning of the word translated by Mr. Sutherland as adopting 
mother was receiving mother. Lord Hobhouse immediately 
remarked : 

“TJ do not know whether there is any essential difference between the 
two.” 

Mr. Jardine then said: 

“T do not wish to press it unduly.” 

All this shows that it is not on that word but on the fact 
of association that the decision turned. In my opinion the 
decision of the Privy Council is only an authority for saying 
that where there are more than one wife, the fact of a wife 
being associated may be made a ground for choosing that wife 
out of the several wives; and Phillips, J., was right in saying 
at page 946 in Sundaramma v. Venkatasubba Ayyar’ that there 
appears to be no authority for the position that the wife does 
not become the adoptive mother unless she actually receives the 
boy. This is not the conclusion of either the High Court or the 
Privy Council in deciding the Utiumalat case. The Advocate- 
General relies on a decision in Gunamani Dasi v. Debi Prosanna 
Roy Chowdry3. The judgment of Shamsul Huda, J., clearly 
shows that the wife was living at the time of the adoption and 
therefore he held that she must be regarded as the adoptive 
mother. I do not think this decision helps the appellant. 


1. (1899) L. R. 26 I. A. 246: L L. R. 23 M. 1: 9 M. L. J. 209 at 212 (P.C). 
2. (1926) I.L R. 49 Mad. 941: 51 M. L. J. 545. 
3. (1919) 23 C. W. N. 1038 at 1040. 
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Lastly, the Advocate-General relies on Sarkar’s Law of 
Adoption and Hindu Law. At page 200 of his Law of Adop- 
tion, Sarkar observes: 


“When the adopter is a widower it might be said that his deceased wife’s 
ancestors will be the maternal ancestors of the adopted son.” 


But while repeating the same statement at page 419d, he 
seems not to quite agree with the view at page 419 e. In his 
Hindu Law at page 249, 6th Edition (page 234, 5th Edition), 
he again repeats the statement “it might be that the deceased 
wife of the adopter will be the adoptive mother, and her rela- 
tions, the maternal relations of the adopted son.” But at page 
250 he discusses the question whether a wife who is living and 
has not consented becomes a mother. He seems to be inclined 
not to accept the view that she becomes the adoptive mother. 
It is to be noted that this has nothing to do with the case of a 
widower. Whatever may be the views of Mr. Sarkar Sastri, 
these views have all been considered in Sundaramma v. 
Venkatasubba Ayyarl and I think Phillips, J., was justified in 
saying that to some extent they were contradictory. As against 
this I may refer to Justice Banerjee’s Law of Marriage and 
Sridhana, page 371, 3rd Edition: 


“An adopted son may become affiliated to a woman either by being taken 
in adoption by her husband in association with her, or by being taken by the 
husband alone; the child nevertheless becoming a child of the wife according 
to the reason stated in the Dattaka Mimamsa in the passage quoted above or by 
being taken by the husband etc.” 


The passage of Dattaka in the above is S. 1, verse 22. 
The learned author then says: 


“In the first two cases, the adopted son would, of course, be regarded as 
a son of the woman But in the last case the question arises whether the 


adopted son is to be regarded as a son of the woman herself or merely as the 
son of a co-wife.” 


Thus there is not the slightest doubt as to what the opinion 
of Banerji, J., on this matter is and how he would construe 
Dattaka Mimamsa 1.22. The learned Advocate-General would 
have it that the meaning of Dattaka Mimamsa 1.22 is that the 
adopted boy becomes the son of the wife though she did not 
participate in the adoption only in a general loose sense, i. é., in 
the same sense as the son by one wife may be said to be the 
son of a co-wife. Whatever may be the exact meaning of the 
text, it has always been applied for holding that non-assenting 
wife or deceased wife would be the mother of the boy adopted 
a O 

1. (1926) I.L.R. 49 Mad. 941: 51 M.L.J. 545. 
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by the husband alone. I have considered all the arguments of 
the learned Advocate-General. There is one matter which I 
wanted’ to keep to the last. He relied on what purports 
to be an article in 9 M. L. J. 229 to 245 (Annapurnt Nachtar 
v. Collector of Tinnevelly). This article was cited before 
Phillips and Madhavan Nair, JJ. and was considered by. 
them. Phillips, J., was of opinion that this article con- 
cedes the case of a single wife. The reference to a passage 
from Justice Banerjee’s Law of Marriage and Sridhana, page 
242, supports the learned Judge’s statement. But apart from 
all this, I am bound to make one observation which was not 
known to Phillips, J. It is conceded on all hands that the author 
of this article was Mr. V. Bhashyam Aiyangar, afterwards a 
Judge of this Court. The article appears in the same volume 
which reports the Uttwmalai case. The expressions in the 
article such as “opposite side,” “our contention,” etc., show that 
this was probably the memorandum of Mr. Bhashyam Aiyangar 
prepared for the use of his counsel in arguing the Utiumalat 
case before the Privy Council and not a discussion of an abstract 
question of law by a jurist. I have given every weight to the 
argument of such an eminent lawyer as Sir V. Bhashyam 
Aiyangar. But in the circumstances stated, I am not able to give 
a higher weight than that, nor certainly the weight due to the 
opinion of a great jurist which undoubtedly he was but 
not in this article. I am of opinion that the judgment 
of Phillips and Madhavan Nair, JJ., in Sundaramma v. 
Venkatasubba Ayyarl is correct and that the appeal ought 
to be dismissed with costs. 

Anantakrishna Aiyar, J—I agree. Pandi Aiyangar alhas 
Thirumalayappa Aiyangar died in 1890 leaving behind him 
his widow Pichai Ammal and his daughter Kothai Ammal. 
Kothai Ammal was married to Doraiswami Atyangar. 
Kothai Ammal died in 1900 and Pichai Ammal in 1923. 
Kothai Ammal was the only wife of Duraiswami, he 
not having married anybody else either before or after 
Kothai Ammal’s death. In 1910 Duraiswami adopted 
Alwar. On the death of Pichai Ammal (the widow of 
Thirumalayappa) in 1923, the reversionary heirs of Pandi alias 
Thirumalayappa claimed to redeem a mortgage created by 
Thirumalayappa. Alwar, the adopted son of Duraiswami, 





1. (1926) I. L. R. 49 Mad. 941: 51 M.L.J. 545. 
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claimed that he was the heir of Thirumalayappa’s property and 
that the plaintiffs—the reversionary heirs of Thirumalayappa— 
` had no right to the estate of Thirumalayappa, which, according 
to Alwar’s contention, vested in Alwar on the death of 
Thirumalayappa’s widow in 1923. Alwar’s contention was 
that when he was adopted by Duraiswami in 1910 he (Alwar) 
became the adopted son of Duraiswami’s only wife Kothai 
Ammal—deceased—and that, as the daughter’s son of Thiru- 
malayappa, he (Alwar) was entitled to succeed to 
Thirumalayappa’s estate in preference to Thirumalayappa’s 
divided distant agnates. Both the Lower Courts upheld Alwar’s 
claim, and in the second appeal preferred by the plaintiffs the 
question for decision is whether on adoption of Alwar by 
Duraiswami, Alwar became the adopted son of Kothai Ammal 
also. 

This exact question was considered by Phillips and 
Madhavan Nair, JJ., in the case reported in Sundaramma v. 
Venkatasubba Ayyarl and the learned Judges upheld the con- 
tentions of the adopted son, holding that the adopted son of a 
Hindu, whose only wife had died before the adoption became the 
son of that wife so as to inherit as such to the relations in her 
father’s family. It is argued on behalf of the plaintiffs (appel- 
lants) that that decision requires re-consideration and that is 
the only point for decision in this second appeal. 

After hearing the arguments of the learned Advocate- 
General who appeared for the appellants before us, I have come 
to the conclusion that the view taken in Sundaramma v. 
Venkatasubba Ayyar! is correct. 

Though the rights of an adopted son to succeed to the 
lineal heirs of the adoptive father were recognised early, in 
course of time his rights to succeed to the collateral heirs of the 
adoptive father as well as the collateral heirs of the adoptive 
mother, though disputed at one time, have now been firmly 
established. The Privy Council in Nagindas Bhagwandas v. 
Bachoo Hurktssondas® agreed with the statement of Hindu 
Law made by Romesh Chunder Mitter in Uma Sunker Moiiro 
v. Kali Komul Mosumdar3 to the following effect :— 


“ According to Hindu Law, an adopted son occupies the same position, 
and has the same rights and privileges in the family of the adopter as the 





1. (1926) I. L. R. 49 Mad. 941: 51 M. L. J. 545. 
2. (1915) L.R. 43 I.A. 56: LL.R. 40 Bom. 270 at 28&: 30 M.L.J. 193 (P.C.). 
° 3. (1880) I. L. R. 6 Cal 256 at 259 and 260 (F.B.}. 
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legitimate son, except ina few specified instances, which have been clearly 
and carefully noted and defined by writers on the subject of adoption. The 
theory-of adoption depends upon the principle of a complete severance of the , 
child adoptéd from’the family in which he is born, both in respect to the 
paternal and the maternal line, and his complete substitution into the adopt- 
er’s family, as if he were born in it.” i 


The decision in Uma Sunker Mottro v. Kali Komul 
Mosumdari was affirmed by the Privy Council in Kali Komul 
Mosumdar v. Uma Sunker Motira’. 


The learned Advocate-General did not dispute the above 
general proposition; but he argued that it is only that wife of 
the adopter who is alive at the time of the adoption and who 
actually receives the boy in adoption that could be said to be 
‘the receiving mother’ of the adopted son, and, consequently, 
‘the adoptive mother’ of the adopted son, and that it is only 
with reference to the properties of the relations of such adopt- 
ive mother that the adopted son succeeds; and he laid great 
emphasis on the expression “ Prathigrahitriyamatha ” occurring 
in Dattaka Mimamsa, Part VI, verse 50. He argued that the 
expression has not been properly translated in some of the 
earlier translations and decisions, and that the expression 
meant ‘the receiving mother’. He drew attention to the fact 
that in the present case Kothai Ammal had died in 1900, i. e., 
ten years prior to the adoption of Alwar by her husband Durai- 
swami; that she could not therefore associate herself with her 
husband in the act of Alwar’s adoption, and could not receive 
the adopted son at the time of the adoption. It was argued, 
therefore, that Kothai Ammal could not be the adoptive mother 
of Alwar, and consequently Alwar could have no rights to 
Kothai Ammal’s father’s (Thirumalayappa’s) properties on the 
death of Thirumalayappa’s widow—Pichai Ammal. Certain 
decisions were also relied on in support of these arguments. 

It was admitted (and it could not be disputed at this time) 
that the adoption of Alwar by Duraiswami was quite valid 
under Hindu Law, as it has been settled that a Hindu widower 
having no sons could make a valid adoption. In fact, it has 
been decided that a Hindu bachelor could make a valid adoption. 
See Rungama v. Aichama and Atchama v. Ramanadha3, Anna- 
purna Nachiar v. Collector of Tinnevelly4, Chandrasekharudu 





1. (1880) L L. R. 6 Cal. 256 (F.B.). 
2, (1883) L R. 10 I. A. 138: IL L. R. 10 Cal 232 (P.C). 
3. (1846) 4 M. L A. 1. 
4, (1895) I. L. R. 18 Mad. 277: 5 M. L. J. 121. ; 
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v. Bramhannai and Tulshi Ram v. Behari Lala. If the adoption 
of Alwar by Duraiswami was valid, then Alwar must be taken 
to have all the rights which an awrasa son of Duraiswami would 
have. 

That would follow from the decision of the Privy 
Council, already quoted, Nagindas Bhagwandas v. Bachoo 
Hurkissondass. It has also been decided that a Hindu 
who has no son is entitled to make an adoption without 
associating his wife in the act of adoption; and even when his 
wife is against the adoption, a Hindu husband without a son is 
entitled to make an adoption. As observed by Mayne, in his 
Hindu Law, “adoption is a religious act which a Hindu is 
entitled to perform, and the text of Baudhayana describing the 
ceremonies relating to adoption makes it clear that the wife has 
really no necessary part at all in the functions. Without asso- 
ciating his wife and even against her wishes, a Hindu could 
perform the ceremony of adoption and make a valid adoption”. 
This is also not disputed; but it is argued that though the adop- 
tion of Alwar would be valid, Alwar should be taken to have 
only his adoptive father (Duraiswami) and relations on his 
(adoptive father’s) side, but no adoptive mother, and conse- 
quently no relations on the adoptive mother’s side. Here again, 
it is admitted that, on a valid adoption being made, the adopted 
son is cut off from all relationship with his natural parents both 
on his natural father’s side and on his natural mother’s side, 
and that his relationship is thereafter only with reference to 
his adoptive father’s and his adoptive mother’s sides. But it 
was pressed before us by the learned Adyocate-General that it 
does not follow an adopted son should have an adoptive mother 
necessarily. He instanced the case of a bachelor making an 
adoption, in which case he pertinently pointed out that the 
adopted son, while losing all relationship on his natural father’s 
and mother’s sides, gets instead only relationship on his adopt- 
ive father’s side, and that he has no adoptive mother, nor rela- 
tions on the adoptive mother’s side. This proposition in the 
case of a bachelor making an adoption not being controvertible, 
he asked why any surprise should be expressed for want of an 
adoptive mother when adoption is made by a widower. He 





1. (1869) 4 M. H. © R. 270. 
(i a 328 at 353. 
«(1915) L.R 43 T A. 55; I. L. R. 40 Bom, 270: 30 M, L. J. 193 (P.C). - 
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further reinforced his argument by mentioning the case 
of a Hindu having plurality of wives living but making 
an adoption only in conjunction with one of them, in which 
case that particular wife only is the adoptive mother, and the 
remaining wives of the adoptive father are only step-mothers 
of the adopted son: Annapurni Nachiar v. Forbesi (Uttu- 
malai case). He also put the caseof a widower making an 
adoption after—say—two of his wives had died in succession, 
and asked which of the deceased wives should be taken to be 
the adoptive mother of the boy. He also instanced the case of 
a widower or bachelor marrying plurality of wives after 
adoption, and asked which wife should be taken to be 
the mother of such an adopted boy. He also relied on 
certain observations of the Privy Council, Annapurnt Nachtar 
v. Forbesi, Narasimha v. Parthasarathy2, Gunamani Dasi 
v. Debi Prosanna Roy Chowdry8, Debiprosanna Roy Chow- 
dhry v. Harendra Nath Ghose4, Narain Dat v. Gopal Dasë and 
Veeranna v. Sayammaé. Hevery strongly relied on the state- 
ments contained in Sarkar Sastri’s book on Adoption and also 
on Dattaka Mimamsa. 


An unsigned article in 9 M. L. J.229 (Jour.) by a 
very learned and erudite lawyer of this Presidency was also 
read in extenso as supporting the arguments advanced by the 
learned Advocate-General. 


On the side of the respondent, his learned advocate argued 
that when once the validity of Alwar’s adoption was conceded, 
Alwar’s connection with the relations of his natural father and 
natural mother ceased, and Alwar became connected with the 
relations of Duraiswami, his adoptive father and Kothai 
Ammal (Duraiswami’s only wife); that whatever apparent 
difficulties there might exist in cases where the adoptive father 
had several wives, no such difficulty could exist when the adopt- 
ive father had only one wife. It was argued that the expression 
“Prathigrahitriyamatha” occurring in Dattaka Mimamsa does 
not really mean ‘receiving mother’ in the sense of the woman 
who actually received the boy in adoption; that the expres- 
sion in its context only means ‘adoptive mother’ (whatever the 





1. (1899) L.R. 26 LA. 246: LL.R. 23 Mad. 1: 9 M.L.J. 209 (P.C). 
2 (1913) L. R 41 LA. 51: 1L.R 37 Mad. 199: 26 M.L.J. 411 (P.Q). 
3. (1919) 23 C.W.N. 1038. 4, (1910) LL.R. 37 Cal. 863. 
5. (1915) 33 I. C 361.. 6. (1928) LL.R. 52 Mad. 398: 56 M.L.J..401. 
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lileral meaning of the expression might be); that the context 
shows that the contrast there drawn between the relations on 
the side of the natural father and natural mother of the boy 
with the relations on the side of the adoptive father and adopt- 
ive mother; that the text only declared that the adopted son 
lost his relationship with the kindred of his natural father and 
natural mother and instead got the relationship through the 
adoptive father and the adoptive mother, and while losing his 
connection in the family in which he was born he got relation- 
ship in thefamily into which he was adopted; that ‘receiving by 
the wife’ of the adopter was not necessary according to Hindu 
Law; that an adopter’s wife has no place in the performance of 
any religious ceremonies or in accepting the boy in adoption; 
that a Hindu husband could ignore his wife in making an 
adoption and could make a valid adoption by himself alone and 
even against the wishes of his wife; that decisions have held 
that even in the case of plurality of wives, the test for 
finding out the adoptive mother of the boy is not to see which 
of the wives actually received the boy in adoption but to ascer- 
tain the intentions of the husband as to which wife should be 
associated with him in the adoption and who should be the 
adoptive mother; that the expression “Prathigrahitru” has also 
been used in relation to the deceased husband to whom his 
widow makes an adoption, thus making it clear that the expres- 
sion does not mean that the husband ‘received’ the boy in 
adoption, since, in the case put, he was dead at the time and 
adoption was made after his death by his widow. It was also 
argued that in cases of plurality of wives, if a husband should 
make an adoption without expressing any intention as to which 
of his wives should be the adoptive mother, there are certain 
principles which would enable the Court to decide which wife 
should be the adoptive mother, in case all the wives could not 
be the mothers of the adopted son, having regard to the obser- 
vations of the Privy Council in the Medur case, Narasimha 
v. Parthasarathy1. It was finally argued that whatever diffi- 
culties might exist in the other cases put by the learned 
Advocate-General, there could not be any doubt or difficulty in 
a case like the present when the widower had only one wife. 
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It was also stated that, according to the nature of things, a boy 
should have both the father and the mother, and that an adopted 
son also should have an adoptive father and also, if possible, 
an adoptive mother. Because an adopted son could not have an 
adoptive mother in the case of an adoption by a bachelor, and 
there would be an anomaly in that respect, it was argued that 
the anomaly should not be carried further to the case of a 
widower who had only one wife. 


It is now necessary to examine the arguments carefully. 


The strongest argument advanced on behalf of the appel- 
lants is based on the expression “Prathigrahitriyamatha”— 
literally, ‘receiving mother’—used in Dattaka Mimamsa, S. 6, 
placitum 50, and Dattaka Chandrika, S. 3, placitum 17. I 
proceed to quote the same. 

S. 6, pL 50—“The forefathers of the (prathigrahitriyamatha) adopt- 
ive mother only are also the maternal grandsires of sons given, and the 


rest; for the rule regarding the paternal is equally applicable to the maternal 
grandsires (of adopted son)”. Setlur’s translation. 


In Dattaka Chandrika, S. 3, placitum 17 :— 


“But the absolutely adopted son presents oblations to the father and the 
ea ancestors of prathigrahitriyamatha—(literally, receiving mother) 

Emphasis is laid on the expression ‘prathigrahitriya- 
matha’, literally receiving mother. But the text shows that 
what the author is there discussing is that, after an absolute 
adoption (Sudda Dattaka—not Dvayamushyana adoption), the 
relationship of the adopted son with the relations of his natu- 
ral father and natural mother ceases, and, after adoption, his 
relationship is only with the relations of his adoptive mother. 
The word “eva” clearly brings out the antithesis between the 
two sets of relations discussed therein. This remark applies to 
S. 6, placitum 50,and S. 3, placitum 17, quoted above. The 
context also shows that the authors are not there considering 
what acts should be done by the wife of the adopter to bring 
about the result of her being the adoptive mother of the boy. It 
is nowhere laid down, so far as our attention was drawn, that 
the wife of the adopter should actually receive the boy in order 
to validate the adoption. In fact, S. 1, placitum 22 of Dattaka 
Mimamsa is clear, that an adoption is complete by the very 
act of adoption by the husband. It is there specifically stated 
that by virtue of the superiority of the husband, by his merg 


Lxv] THE MADRAS LAW JOURNAL REPORTS. 79 


act of adoption the filiation is complete. The argument is put 
thus “if the case stands thus, then, the assent of the wife is 
requisite for the husband also; for the purpose would be the 
same. This, if alleged, is wrong, for in consequence of the 
superiority of the husband, by his mere act of adoption, the 
filiation of the adopted as son of the wife is complete, in the 
same manner as her property in any other thing accepted by the 
husband”. Mayne’s Hindu Law, S. 150, mentions Vasishta’s 
text and also the texts of Saunaka and Baudhayana, 
containing the rituals of adoption. When an adoption is made 
by the husband, it is not necessary, to give validity to the adop- 
tion, that his wife or any of his wives should be present or 
should take part in the adoption. Adoption is primarily a reli- 
gious ceremony performed with a view to save the parent from 
the hell called puth. No doubt very important legal conse- 
quences also follow on adoption. No part is—by the texts— 
assigned to the wife when the adoption is made by the husband, 
though in practice a man generally associates himself with his 
wife or some one of his wives when making an adoption. It is 
not right to say that non-association of a wife with the husband 
when the husband makes the adoption would invalidate the 
adoption. In fact, Dattaka Mimamsa, S. 1, placitum 22 would 
seem to make the matter absolutely clear, that the husband could 
make the adoption without associating his wife with him.in the 
act, or even against her will. 


If that be so, the meaning to be attached to the expression 
“prathigrahitriyamatha” in placitum 50 and placitum 17 
referred to, is, not its literal meaning of ‘receiving mother’ but 
‘adopted mother’. In fact, that (adopted mother) is the ren- 
dering given by many learned translators of this expression. 
This would be made clear when it is noted that even with 
reference to an adoption made by a widow to her husband, the 
husband is spoken of as “Prathigrahitru”. See Dattaka 
Mimamsa, S. 6, placitum 49. “The sakha or peculiar branch 
of the Vedas is that of the adopter only (Prathigrahithu 
Reva)”. It may be stated that Dattaka Mimamsa does not 
permit adoption by a widow, but similar expressions are used in 
Dattaka Chandrika also, which permits adoption by a widow, 
and the husband to whom adoption is made by a widow is 
called ‘Prathigrahitru’. 
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The inference sought to be drawn from the use of the 
word “Prathigrahitriyamatha’ by the learned Advocate- 
General is, in my opinion, not warranted. The expression 
seems only to mean ‘adoptive mother’ and not the woman who 
actually ‘received’ the boy. 

The decision of the Privy Council in the Uttumalai case1 
does not support the extreme contention urged on behalf of the 
appellants that the expression in question means only the ‘re- 
ceiving mother’. The Privy Council does not give that meaning 
to the expression in that judgment. On the other hand, what 
they say is that various modes were open to the husband to 
indicate which of his wives was to be the adoptive mother of 
the boy, and they state that “to unite one wife with himself in 
adoption is one way”. Their Lordships do not say that it is 
only by receiving the boy at the ceremony of adoption that the 
particular wife of the adopter could become adoptive mother. 
In fact, they approve of the decision of the Bengal High Court 
in the case reported in Kasheeshur@e Debia v. Greesh Chunder 
Lahoree’, where it was held that “the husband by the will and 
various acts was proved to have adopted Saroda as the son of 
his second wife Mon Mohini and that consequently the plain- 
tiff’s claim as mother of the adopted son was invalid”. The 
test proposed before us of ‘receiving’ the boy was not laid down 
as the only test to be applied, either in Kasheeshuree Debia v. 
Greesh Chunder Lahoree’ or the Uttumalas case}. 


It was open to the husband to indicate which of his wives 
was to be the adoptive mother; that particular wife need not 


mecessarily have been present at the ceremony; for various 


reasons she might not have been able to be present at the 
function. Nor is it necessary for her to actually receive the 
boy at the time to become his adoptive mother. Of course if a 
husband actually joins one wife with him, to the exclusion of 
others, in the actual act of adoption, then that is certainly one 
mode of indicating the adoptive mother; but certainly there 
could be other modes of bringing about that result, as is clear 
from the decision of the Privy Council. 

No doubt, Sarkar Sastri in his book on Adoption seems to 
support the view put forward by the learned Advocate-General, 
though there are other passages in his book which would seem 





1, (1899) L. R. 26 L A. 246: LL.R. 23 Mad. 1: 9 M.LJ. 209 (P.C). 
2, (1864) W. R. Sup. Vol. 71. . 
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to indicate the other way. But on the particular question 
before us two other learned authors have beld views contrary 
to that of Sarkar Sastri. See Bhattacharya’s Hindu Law, 
Second Edition, p. 151 (3rd Ed., Vol. I, p. 357), where the 
learned author remarks as follows :— 

“There is no text to render the consent of the wife absolutely necessary 


for the validity of an adoption made by a male’ The sanction of the hus- 
band makes the son adopted by a female the son of the husband also.” 


Dattaka Mimamsa, S. 1, placita 21 and 22. 

But in the case of an adoption by the husband, the child 
taken becomes, by his act, the son of his wife also. except when 
the ceremony is performed in conjunction with another wife. 
Nanda Pandita says: 

“The forefathers of the mother that accepts in adoption are also the 


only maternal grandsires of sons given and the rest.” Dattaka Mimamsa, 
section 6, placitum 50. 


In this passage, the word eva (only) is meant to exclude 
the paternal ancestors of the natural mother. But it can be 
taken algo to exclude the paternal ancestors of the adoptive 
mother’s co-wives. , 

Dr. Gooroodass Banerjee also seems to take the same view 
as Bhattacharya. See pages 129 and 356 of the second edition 
of Justice Banerjee’s Hindu Law of Marriage and Stridhana, 
and at page 371 of the 3rd edition: 

“An adopted son may become affiliated to a woman either by being taken 
in adoption by her husband in association with her; or by being taken by the 
husband alone, the child nevertheless becoming a child of the wife according 


to the reasons stated in the Dattaka Mimamsa in the passage quoted above, 
section 1, placitum 22.” 


The decision of this Court in the Utiumalai casel which 
was confirmed by the Privy Council in Annapurns Nachiar v. 
Forbes? also supports the respondent’s contention. Justice Best 
says as follows in the course of his judgment at page 281: 


“The rule enunciated in Dattaka Mimamsa VI, v. 50, and Dattaka Chan- 
drika ITI, v. 17, to the effect that the ‘forefathers of the adoptive mother only 
are also the maternal grandsires of the sons given’ differentiates between the 
adoptive and natural mothers, and not between an adoptive mother who 
-actually joins in the ceremony of adoption and her co-wives,” 


Justice Shephard in the course of his judgment in the same 
case observes at page 283 as follows :— 

“It was conceded by Mr. Bhashyam Aiyangar, and there can be no 
doubt that the act of adoption inasmuch as it concerns the husband alone 


may be performed independently of his wife. Her consent is unnecessary. 
Nevertheless she, if she is the only wife, undoubtedly comes to be regarded 








- 1. (1895) LL.R. 18 Mad. 277: 5 M.L.J. 121. 
- 2, (1899) L.R. 26 I A. 246: LL.R. 23 Mad. 1: 9 M.L.J. 209 (B.C). 
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as mother of the adopted son, and her parents come to be regarded as his 
maternal grandparents. (Dattaka Mimamsa, Section VI, v. 50.) To those 
parents of the adoptive mother he presents oblations. Generally, his position 
in the family is assimilated to that of a natural born son. In the case sup- 
posed, that of an adoptive father with one wife, the law itself designates the 
adoptive mother and no difficulty arises.” 


These observations help the respondent’s contention. With 
reference to the use of the expression “adopted mother” in the 
texts, thig is what Justice Shephard says: 


“The expression ‘adoptive mother’ used in the verses cited above from 
Dattaka Chandrika and Dattaka Mimamsa is not used in reference to the case 
of several mothers; and evidently no distinction is intended to be drawn be- 
tween the wife who has taken part in receiving the child and any other wife.” 


Again at page 287 the learned Judge says: 

“The institution of adoption requires that the son adopted should be 
deemed the son of the person who has taken him [Itis only consistent with 
this theory that the wife of the adoptive father, if there happen to be one, 
‘should also be deemed the mother of the boy. But in the case ot several 
wives, the theory does not require that they all should be deemed to be his 
mothers..... We are invited to consider the case in which a husband 
has made an adoption independently of both his wives and to answer the 
question which would then arise. The case is not one which 13 likely to 
‘happen, and it seems to me sufficient to say that, because a certain mode of 
designating the adoptive mother fails, it does not follow that no other 
exists.” 

Because an adopted son could not have an adoptive 
mother in the case of adoption by a bachelor, it does not 
follow that he should have no adoptive mother when a 
widower who married only once makes an adoption. From 
what has been said above, it would seem that the only 
wife of the adopter would be the mother of the adopted 
‘son rather than the adopted son should not have any mother 
in’ his adopted family. The argument based on the translation 
‘receiving rhother’, is, to say the least, inconclusive, and what- 
ever assistance might be derived from the circumsfance that 
one of several wives joined with the adopter in the actual act 
of adoption, or received the boy in adoption, in deciding which 
of several co-wives should be taken to be the mother of the 
adopted son in such cases, no such difficulty arises in a case 
like the present, namely, the adoption by a widower who mar- 
ried only once. In the case of plurality of wives, several tests 
have been indicated to find out the intention of the husband as 
to which of the wives should be the mother of the adopted son. 
In the absence of any indication by the husband himself just as, 
associating one wife with him in the act of adoption, or other- 
wise declaring who is to be the mother, it may be that the 
seniormost wife—Dharmapathni—might be held to be the 
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mother. If some wives be dead but others living, other cir- 
cumstances might have to be considered. We have not to 
decide those cases on the present occasion. But the circum- 
stance that there may be difficulties in other cases is no ground 
by itself for holding that in a case like the one before us, the 
adopted son should have no adoptive mother at all. 


Then it was said that adoption ilself is a fiction, opposed 
to facts and nature, and that the respondent’s arguments would 
introduce “a fiction ona fiction’. Iam unable to agree with 
this contention. The question is “What exactly is the fiction 
with reference to an adoption, its exact extent and incidence”? 
While the exact extent of the fiction has to be considered in 
such cases, I do not see how “a fiction on a fiction” is introduced 
here. 

As regards the cases quoted, ' no case dissenting from the 
decision of this Court reported in Sundaramma v. Venkata- 
subba Ayyar! has been cited to us. 


In Gunamani Dasi v. Debi Prosanna Roy Chowdry3 Justice 
Shamsul Huda observed at p. 1041 as follows :— 


“Tt is not necessary in this case to consider the effect of an adoption by 
a husband alone without the concurrence of any of his wives. I feel no 
doubt that in this case the adoption was both by Durga Das and Gunamani. 
At the time of the adoption Annapurna’s mother was dead but Gunamani 
was alive and it is only natural to suppose that she ‘did take part in the 
adoption.” 


On those facts, no exception could be taken to that deci- 
sion. 

Narain Dat v. Gopal Das’ refers to a case where the wife 
of the adopter did not consent to the adoption, and the question 
was whether she could be taken to be the adoptive mother of 
the boy. It was admitted that the adoption was valid. The 
question is not discussed whether any consent on the part of the 
adopter’s wife is necessary at all in law, to validate an adoption. 
The case before us is not the case of a wife who objected to the 
adoption, and it is not necessary to say more about that case. 

Cases might arise where a person having married only 
once, he and his wife were anxious to have a particular boy 
adopted, and before effect could be given to the same, the wife 
died. ‘The husband, to give effect, so to speak, to the last 
wishes of his wife, and also from pious motives, makes an 








1. (1926) IL.R. 49 Mad. 941: 51 M.L.J. 545. 
e 2 (1919) 23 CW.N: 1038. 3. (1915) 33 LC. 361, 
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adoption. There does not seem to be anything against the 
position that, in those circumstances, she should be taken to be 
the mother of the adopted son. I may state that in my experi- 
ence I have come across instances (rare no doubt) in whicha 
woman in the position of Kothai Ammal in the present case 
has been treated as the adoptive mother, and transactions 
entered into on that basis. I am not, of course, saying that 
that should be taken by itself in any way to be conclusive of 
the question of law that has to be decided in the present case. 


The article in 9 M. L J. 229 (Jour.) (Annapurns Nachiar 
v. Collector of Tinnevelly) by one who signed as ‘Jurisprudence’ 
but whose identity is well known and who was a very learned 
and acute lawyer and afterwards a Judge of this High Court, 
was read in exienso by the learned Advocate-General, as explain- 
ing his line of argument in this case. The weight due to the 
opinion on a legal question of this kind, of such alearned lawyer, 
would undoubtedly be very great; but it is very probable that the 
Madras Law Journal only published in the form of an article, ‘a 
memorandum of arguments’ prepared by that learned lawyer 
for use of respondent’s counsel in England in connection with 
the hearing of the Uttumalai Privy Council case, Annapurni 
Nachiar v. Forbes1. The article itself contains ample indica- 
tions of the occasion for preparing it. The expressions “the 
opposite view,” ‘‘our contention,” “the question now at issue,” 
etc., would seem to indicate the purpose for which the memo- 
randum of arguments was prepared. The Privy Council gave 
its decision in July, 1899, and the memorandum was evidently 
published as an article in the Madras Law Journal in its issue 
of July, 1899, for the learning it discloses, after the decision of 
the case by the Privy Council. Moreover, the article does not 
bear the name of the writer. These circumstances have to be 
kept in view in giving due weight to the positions taken up in the 
article. So far as theoretical arguments are concerned, weight 
should undoubtedly be attached to the considerations mentioned 
in the article. But one should not forget that there are no 
clear indications therein that they represent the real opinion of 
the learned writer on the points dealt with in the memorandum. 

I made these remarks because the article in 9 M. L. J. 229 
(Jour.) (Annapurni Nachiar v. Collector of Tinnevelly) was 


a a 


1, (1899) L. R. 26 LA. 246: I. L. R. 23 M. 1; 9 M. L. J. 209 (P. C). 
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read to us tn extenso as representing arguments which the learn- 
ed Advocate-General wanted to advance himself in support of his 
position in the present case, and the article has also been referred 
to in the judgment in Sundaramma v. Venkatasubba Ayyarl. 
Even in this article it is stated at p. 231 as follows :— 


“If he had an only wife and she did not join in the adoption, she, no 
doubt, would, notwithstanding that she did not join in the act of adoption, 
become the mother of the adopted son and entitled to succeed as such (uide 
Dattaka Mimamsa, S. 1, verse 22).” 


This is contrary to the decision in Narain Dat v. Gopal 
Das3. So far as the point for the decision in the present case 
is concerned, it would seem that the view expressed therein is 
in favour of the present respondent’s contention in the case 
before us, and Justice Phillips took it to be so. The article is 
concerned mainly with cases where there are plurality of wives, 
and directly with a case where the adopter associated himself 
with one of his wives in the act of adoption as was the case in 
the Uttumalai case. 

Having regard to the decisions of Courts, an adopted son 
should be treated, as much as possible, as similar to a natural 
born son so far as the family in which he is adopted is concern- 
ed (subject to such distinctions with reference to quantum of 
share, etc., specified in Hindu Law texts), and the adopted son’s 
right to succeed both lineally and collaterally with reference to 
his adoptive father’s and mother’s lines are concerned have 
been established; the difficulty to find an adoptive mother when 
a bachelor makes an adoption does not present itself in the case 
of an adoption made by a widower who married only once. 
Having regard to the position of a Hindu wife with reference 
to an adoption by her husband, it is clear that her consent is not 
necessary to validate the adoption, and even in spite of her 
express dissent an adoption by the husband would be perfectly 
valid. The main arguments advanced by the appellants, based 
upon the meaning of the expression ‘“Prathigrahitriyamatha” 
that ‘receiving mother’ only would be the mother of the adopt- 
ed son, is not, in my opinion, tenable.. The context in the 
texts as well as other portions where the same expression 
occurs in the books make it reasonably clear that before 
the wife of an adopter could become the adoptive mother of the 
boy, it is not necessary that she should in fact have joined with 








1. (1926) LLR. 49 Mad. 941: 51 M.LJ. 545. 
2. (1915) 33 LC. 361. 
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the husband and received the boy in adoption. Whatever 
difficulties might arise in cases of plurality of wives, and what- 
ever might be the tests that will have to be applied to solve the 
question in such cases, it seems to me that the solution is com- 
paratively easy, and, more or less a natural one, in the present 
case. Two learned Judges of this Court (Phillips and Madhavan 
Nair, JJ.) have decided this very question in favour of the res- 
pondenrt’s contention, and I am not satisfied from the arguments 
advanced before us by the learned Advocate-General that the 
decision of these two learned Judges is open to question. 

In my opinion, the decision in Sundaramma v. Venkata- 
subba Ayyarı lays down the law correctly, and the second 
appeal should be dismissed with costs. 

Cornish, JI agree. The appellant’s case mainly rests 
upon the construction put by Gopal Chander Sarkar Sastri on 
the words in Nanda Pandita’s Dattaka Mimamsa translated 
“adoptive mother”. If that-foundation is not a sound one, I 
think that the appellant’s case must fail. Admitting that the 
words “adoptive mother” may equally be rendered “adopting 
mother”, or, more literally, “receiving mother”, it isa wide 
jump therefrom to the conclusion that a wife who has not 
joined with her husband in the adoption cannot be deemed to 
be the adoptive mother of the boy, with the consequence that he 
has no maternal ancestors in his adoptive family. Sarkar 
himself puts forward his view rather as a theory than asa 
definite opinion. In his Tagore Lectures on the Law of 
Adoption he says (p. 214): 

l “Although Nanda Pandita appears to intimate that a boy so adopted (i.e., 
by the husband alone) becomes also a son to the wife, yet it must not be 
supposed that a son adopted without the concurrence, or against ihe will, of 
the wife acquires all the rights of a son to her... . In order that afilia- 


tion may be complete, it appears to be necessary that the wife should join in 
adopting 2 son.” 


This view, be it noted, is not stated to be in conformity 
with any custom or practice governing adoption or the adopted 
son’s rights; and no case is cited in support of it. In Uma 
Sunker Mottro v. Kali Komul Mosumdar’ Mitter, J., delivering 
the judgment of a Full Bench, concludes his examination of 
the passages in Nanda Pandita by observing :— 


“The author here, quite irrespective of the chapter and verse of the 
Rishis whom he quotes, supports his position on general grounds, and says 





1. (1926) LL.R. 49 Mad. 941: 51 M. L. J. 545. 
2, (1880) LL.R 6 Cal. 256 (F.B.). 
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that there is no difference between an adopted son and a legitimate sonin 
respect of his relationship to his adoptive ‘father’s family, etc.’ which words, 
evidently, according to the author, indicate his (the adopted son’s) relation- 
ship to the ancestors of the adoptive mother.” 


The position accepted by the Full Bench, without any 
qualification depending on the wife’s concurrence in an adop- 
tion made by her husband, was that adoption affiliates the 
adopted boy as completely as if he had been born inhis adopt- 
ive family. It is settled, too, that an adoption by the husband 
without his wife’s consent or concurrence is valid. See Mayne’s 
Hindu Law, 9th Edn., p. 146, and the judgment of Shephard, 
J., in Annapurni Nachiar v. Collector of Tinnevelly!. In these 
circumstances, it must, I think, be said of Sarkar’s view that, 
whilesit provides Counsel with valuable material for an argu- 
ment, it is not shown to be so founded on principle or practice 
as would justify a Court in accepting it as law. If affiliation 
is independent of the wife’s consent to the adoption there seems 
no more reason for saying that relationship does not exist 
between the adopted son and the deceased wife of his adoptive 
father when the adopter isa widower than for denying rela- 
tionship between the adopted son and any other deceased 
member of his adoptive family. It is true that only one wife 
of the adoptive father can fill the position of mother of the 
adopted son: Narasimha v. Parthasaraihy%. And a difficulty 
might possibly arise where the adoptive father has married two 
wives, and both have died before the adoption, in deciding 
which of them was the mother and which the step-mother of 
the adopted son. But the present case is not complicated by 
any question of that sort. 

K. C. Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 

PreseNnt:—Lorp BLANESBURGH, LoRD MACMILLAN AND 
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on persons not actually parties or privies thereto—Effect of neglect of 
statutory conditions asto permission of Court and notice on absent parties, 

Under the English practice (O. 16, R. 9) the following two propositions 
are well established :— 

First: As the judgment in a representative action is binding on all the 
members of the class represented, it is of the essence that the range of the 
estoppel, ie , the class of persons on behalf of whom relief is sought, should 
be clearly defined on the face of the proceedings: Markiv Kutght Stean- 
ship Co., (1910) 2 K.B. 1021 at 1034. 


Second: If 2 representative action is properly brought by plaintiffs as 
members of a class having a common interest to vindicate the rights of the 
class, it is no objection that they have added a claim in respect of some mat- 
ter in which they allege they have been wronged ın their individual capacity 
[Duke of Bedford v. Ellis, (1901) A. C. 1]. But if the plaintiffs’ claim is 
substantially one for damages for an alleged wrong to themselves individually, 
the suit is not held to be representative in the true or effective sense of the 
term, 

Order 1, Rule 8 of the Civil Procedure Code formulates an excep- 
tion to the general principle that all persons interested ina suit shall be 
parties thereto. It is an enabling rule of convenience prescribing the condi- 
tions upon which alone such persons when not made parties to a suit may still 
be bound by the proceedings therein. For the mile to apply, (1) the absent 
persons must be numerous; (2) they must have the same interest in the suit; 
(3) the suit, so far as it is representative, must be brought or prosecuted 
with the permission of the Court; (4) on such permission being given, it is 
the imperative duty of the Court to direct notice to be given to the absent 
parties in such of the ways prescribed as the Court in each case may require, 
and (5) by sub-rule (2), liberty is reserved to any represented person to 
apply to be made a party to the suit. Inu India the direction of all these 
matters, in striking contrast to the English O. 16, R. 9 is placed in the hands 
of the Court. 

In order that the decree in a suit expressly within the terms of O. 1, 
R 8—4.e., a representative suit—may have the benefit of Expln. 6 to S. 11 of 
the Code (the res judicata section) and become binding on persons other than 
those actually parties thereto and their privies, the conditions of R. 8 must 
have been complied with fully both in the letter and in the spirit. The 
observance of the statutory conditions imposed by the rule (specially with 
regard to the obtaining of the permission of the Court and as to notice on 
absent parties) is essential, and it is not permissible to dispense with any of 
the requirements of the rule. Further, by virtue of Expln 6 to S. 11, the 
decree in such a suit to be binding on absent parties, must follow a bona fide 
litigation. - 

But bona fide litigation will not excuse the neglect of statutory condi- 
tions. If, for instance, the previous suit was prosecuted without the leave of 
the Court and with no notice given of its institution as required by R 8, the 
decree in such a representative suit, though passed after a bona fide contest, 
would not be within the purview of Expln. 6 so as to operate as res judicata 
and bind persons not actually parties or privies thereto. 


Baijs Lal v. Bulak Lal, (1897) I L. R. 24 Cal. 385; Srinivasa Chariar 
v. Raghava Chariar, (1899) I.L.R. 23 Mad. 28: 7 M.L.J. 281 and Thanakoti 
v. Mumappa, (1885) I.L R. 8 Mad 496, approved. 

Narayanappa v. Ramalingam, (1866) 3 Mad. H. C. R. 226 and Gopala- 
charyulu v. Subbamma, (1919) ILL.R. 43 Mad. 487: 38 M.L. J. 493, 
referred to. 

This does not, however, exclude the possibility of a decree being within 
the benefit of the explanation where the litigation having been bona fide the 
omission to comply with the conditions of the rule has been inadvertent and 
no injury from the omission has been sustained by the plaintiff in the second 
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suit. But the burden upon a defendant seeking a ruling to that effect is 
heavy indeed. No encouragement ought to be offered to litigants, if they 
would obtain the full benefit of O. 1, R. 8, to be careless in securing full 
compliance with the conditions of the rule both in the letter and in the spirit. 


The opinion of the Full Bench of the Madras High Court reported in 
Sonachalam Pdlai v. Kumaraveln Chettiar, (1927) I. L. R. 51 Mad. 128: 54 
M. L. J. 8 overruled and the judgment of the High Court reported sub. nom. 
in 54 M. L. J. 587 reversed. 


Appeal No. 62 of 1930 from a judgment and decree, dated 
the 16th November, 1927, of the High Court, Madras, reversing 
a judgment and decree, dated the 17th March, 1923, of the 
Subordinate Judge of Tuticorin. 


The suit giving rise to the appeal was instituted by the appel- 
lants as representatives of the Vaniyars (oilmongers) of Tiruchen- 
dur for a declaiation of their right to worship in the inner Mayil 
Mahamantapam of the Sri Subrahmanyaswami Temple at 
Tiruchendur and for other consequential reliefs. 


The question which arose for determination in this appeal was 
whether the present suit was barred as res judicata by the decision 
ina former suit, Original Suit No. 14 of 1877, on the file of the 
Subordinate Judge of Tuticorin, which was affirmed on appeal by 
the High Court of Madras in Appeal No. 73 of 1878. 

The High Court held, after a reference to the Full Bench, 
that as the prior suit was representative in character and was pro- 
secuted in good faith, the decision therein operated as res judicata, 
although the permission of the Court, as required by the then S. 30 
of the Civil Procedure Code, 1877, had not been obtained. 

The Order of Reference to the Full Bench which contains an 
exhaustive discussion of the earlier cases bearing on the question 
and the judgment of the Full Bench delivered by Mr. Justice 
Ramesam are reported in Somachalam Pillat v. Kumaravelu 
Chettiar1 and the subsequent judgment of the Division Bench 
allowing the appeal on the ground that the previous suit was in fact 
of a representative natute is reported in 54 M. L. J. 587. 


„Upjohn, K. C. and Narasitmham for appellants. 
De Gruyther, K. C. and Sydney Smith for respondents. 
11th April, 1933. Their Lordships’ judgment was delivered 
by 
Lord BLANESBURGH.—At Tiruchendur in the Tinnevelly 
District, there is a temple dedicated to Subrahmanyaswami des- 
cribed by the appellants as a public temple of classic fame and 
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great antiquity, open to and attended by all non-Panchama non- 
polluting Hindus from all parts of India, of all sects, including 
the appellants’ “community of the Vania Vaisyas”. In the 
suit, out of which this appeal arises, the appellants “ for them- 


‘selves and as representatives of all members of Tiruchendur 


Vaniya Vaisyas” set up aright to worship in the inner Mayil 
Mahamantapam of the temple. The defendants were the trustees 
of the temple, certain sthanikars and servants under the control 
of the trustees and three members of the Vellala community of 
Tiruchendur. They were sued “ for themselves, and as repre- 
sentatives of all persons similarly interested in the subject- 
matter of the suit’. The suit was filed under O. 1, R. 8 of the 
Civil Procedure Code—a rule to which full reference must later 
be made, and the claim of the plaintiffs was resisted by all the 
defendants on grounds set forth in detail in the written state- 
ment of the trustees. These comprised answers on the merits, 
with a separate defence of res judicata. The claim was barred, 
so it was alleged, by a decree pronounced in 1878 in a suit 
representative in character and seeking the same relief. 

This defence, along with all the other answers made by the 
written statement, was repelled by the learned Subordinate 
Judge of Tuticorin, who on the 17th March, 1923, after a very 
elaborate judgment dealing with all the issues raised, decreed 
the suit. The respondents appealed to the High Court at 
Madras. In that Court the learned Judges found it convenient 
to deal with the plea of res judicata as one preliminary to all 
the others, and after full argument they came to the conclusion 
that it had been established. As, however, the course of deci- 
sions throughout India had not been uniform on the point at 
issue, they thought it well to refer the question of res judicata 
to the Full Court for decision. There, the same view was taken 
of the plea, and with an intimation to that cffect the case was 
remitted to the learned Judges by whom the appeal had sọ far 
been heard, to pronounce upon the question whether the former 
suit had in fact, in its trial, been treated as a representative 
suit for the benefit of all Vaniyas so as to be fit to be decisive 
of the present case. 


This question having later been answered in the affirmative 
by the learned Judges, it became unnecessary for them to go 
into any of the other issues raised on the appeal, which accord- 
ingly, by decree of the 16th November, 1927, was allowed and 
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the suit dismissed. Hence the plaintiffs’ present appeal to His 
Majesty in. Council, upon which, it is agreed, that the only 
questions in Aoc statu open for determination are the two which 
have by the High Court been decided in favour of the respond- 
ents. Whether the litigation is to proceed further or not will 
become clear after it has been ascertained whether the views of 
the High Court on these two questions are or are not well 
founded. 

It will appear as the case develops, that the decision must 
finally be rested on a proper appreciation of the provisions of 
the Code of Civil Procedure with reference to representative 
suits, due regard being had to the conditions, if any such 
there be, which must be observed, if a decree in such a suit is to 
be binding on persons not actually parties or privies thereto. 
It will accordingly be convenient at the outset to trace the 
legislative history of representative suits. 

Prior to the Code of 1877 such suits, although not 
unknown in India, were not the subject of legislation. With 
reference to them, the practice followed by the Courts there did 
not apparently differ, in substance, from that which had, for at 
least a century, obtained in the Court of Chancery in England. 
This practice, as described by Lord Macnaghten, in The Duke 
of Bedford v. Ellis’ is copiously referred to in the judg- 
ment of the High Court, and need not be further elaborated now. 
It will suffice, as an illustration of the corresponding practice in 
India, to draw attention to a judgment of the Madras High 
Court pronounced in the year 1866 in the case of Narayanappa 
v. Ramalingam’. There, in the first of two suits, the plaintiffs 
had been 54 inhabitants of a village who claimed against 67 in- 
habitants of an adjoining village a revision or alteration of the 
boundaries between the two. The second suit, the subject of 
the report, was one by other villagers claiming the same relief 
against the adjoining village, and therein it was held that the 
two villages had each been effectually represented in the first 
suit and that the inhabitants of both were, in substance, parties 
to the earlier litigation, which was of a public nature dealing 
with a claim in which all had a common interest. In these cir- 
cumstances the decree in the earlier suit was a bar to the claim 
being again litigated. The Court emphasised the fact that 
convenience, where community of interest existed, required that 
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a few out of a large number of persons should, under proper 
conditions, be allowed to represent the whole body,.so that in 
the result all might be bound by the decree, although some only 
of the persons concerned were parties named in the record. In 
the absence of any statutory provisions on the subject, the 
Courts in India it would seem, prior to 1877, assumed the task 
and duty to determine in the particular case whether, without 
any real injustice to the plaintiffs in the later suit, the decree in 
the first could properly be regarded as an estoppel against the 
further prosecution by them of the same claim. 

In the ’seventies of the last century the subject was dealt 
with by legislation both in England and in India—in England, 
to refer to its legislation first, by O. 16, R. 9 to the Judicature 
Act, 1873. The effect of that rule in relation to representative 
actions was, in substance, to introduce into all the Divisions of 
the High Court the practice which prior to the Act had obtained 
in the Court of Chancery. But, as was pointed out by Fletcher 
Moulton, L.J., in Markt v. Knight Steamship Company! in ex- 
tending the procedure to all Divisions of the Court, the rule 
also formulated it, and the question whether the enactment 
accurately or otherwise expressed the previous practice of the 
Court of Chancery became accordingly little more than 
academic. 

A similar observation may, perhaps, with equal apposite- 
ness, be applied to the corresponding Indian legislation on the 
subject to which attention will presently be directed. 

The English O. 16, R. 9, which has remained unaltered 
until now, is in the following terms :— 


“Where there are numerous persons having the same interest in one 
cause or matter, one or more of such persons may sue or be sued, or may 
be authorised by the Court or a Judge to defend in such cause or matter, on 
behalf, or for the benefit of all persons so interested.” 


A passing reference to the English practice under that rule 
in regard to two matters may be helpful here. First, it has been 
deemed essential that in a representative action the class of per- 
sons on behalf of whom relief is sought should be clearly 
defined. In the interests of precision it is expected that the 
class shall be so defined in the writ (see, ¢.g., Markt v. Knighi 
Steamship Company1), but the gist of the requirement is 
that as the judgment in such an action is binding on all the 


1, (1910) 2 K.B. 1021 at 1034, 1038. š 
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members of the class represented, it is of the essence that the 
range of the estoppel be defined somewhere on the face of the 
proceedings. Again in England if the action is properly brought 
by plaintiffs as members of a class having a common interest 
to vindicate the rights of the class, it will be no objection that 
they may have added a claim in respect of some matter in 
which they say they have been wronged in their individual 
capacity (Duke of Bedford v. Elisi). But, all the same, 
it remains true that if the plaintiffs’ claim is substantially one 
for damages for an alleged wrong to themselves individually, 
the suit is not held to be representative in the true or effective 
sense of the term. 

In India representative suits were made the subject of 
legislation in the Code of Civil Procedure of 1877 by provi- 
sions clearly based on the English precedent, but with 
modifications introduced of definite—even of compelling— 
significance in relation to the very question here under 
consideration. = 

_ These provisions, contained originally in S. 30 of the Code 
of 1877, are now to be found in O. 1, R. 8 of the Code of 1908 


in the terms following :— 

“(1) Where there are numerous persons having the same interest in one 
suit, one or more of such persons may, with the permission of the Court, sue 
or be sued, or may defend in such suit, on behalf of or for the benefit of all 
persons so interested. But the Court shall in such case give, at the plaintiff's 
expense, notice of the institution of the suit to all such persons either by 
personal service, or, where from the number of persons or any other cause 
such service is not reasonably practicable, by public advertisement, as the 
Court in each case may direct. 


“(2) Any person on whose behalf or for whose benefit a suit is insti- 
tuted or defended under sub-rule (1) may apply to the Court to be madea 
party to such suit.” 


The effect of this enactment standing alone appears to their 
Lordships to be as little open to doubt as is its purpose. As in 
1873 had happened in England, it formulates in 1877 for India 
the former exception to the general principle that all persons 
interested in a suit shall be parties thereto. lt ıs an enabling 
rule of convenience prescribing the conditions upon which such 
persons when not made parties to a suit may still be bound by 
the proceedings therein. For the section to apply the absent 
persons must be numerous; they must have the same interest in 
the suit which, so far as it is representative, must be brought or 
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prosecuted with the permission of the Court. On such permis- 
sion being given it becomes the imperative duty of the Court to 
direct notice to be given to the absent parties in such of the 
ways prescribed as the Court in each case may require: while 
liberty is reserved to any represented person to apply to be 
made a party to the suit. 


The direction of all these matters, in striking contrast to 
the English rule, is placed in the hands of the Court, and the 
obtaining of the judicial permission and compliance with the 
succeeding orders as to notice, are, as it seems to their Lord- 
ships, quite clearly the conditions on which the further proceed- 
ings in the suit become binding on persons other than those 
actually parties thereto and their privies. In their Lordships’ 
view the position under S. 30 is correctly and clearly stated by 
Ameer Ali, J. in Baiju Lal Parbatia v. Bulak Lal Pathwk1, where 
he says: “The effect of S. 30 is that unless such permission 
is obtained by the person suing or defending the suit, his action 
has no binding effect on the persons he chooses to represent.” 
“Tf the course prescribed by S. 30 is not followed in the first 
case, the judgment does not bind those whose names are not on 
the record”, is another correct statement of the position. See 
Srinivasa Chartar v. Raghava Chariar®. 

It is convenient now to examine the decree which has beeh 
found to be a bar tothe present suit. It is one by which the 
Subordinate Judge of Tuticorin, on the 19th June, 1878, dis- 
missed Original Suit No. 14 of 1877. It was affirmed by the 
High Court at Madras on the 28th April, 1879, in Appeal Suit 
No. 73 of 1878. 

The records of the suit appear to have been destroyed under 
the rules for the destruction of documents, and the nature and 
details of the litigation can now only be gleaned from public 
copies of the plaint, of the judgment and decree of the Sub- 
ordinate Judge, and of the judgment of the High Court on 
appeal, all produced by one of the respondents. 


_ From these documents it appears that the suit followed 
upon an unsuccessful magisterial prosecution of the plaintiffs 
for alleged criminal trespass into the Tiruchendur temple on 
the 8th of February, 1876. In the suit the complaint, which 





1. (1897) LL.R 24 Cal. 385. 
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before the magistrate had been a trespass on the part of the 
accused, became the illegal ejection of the plaintiffs from the 
temple. The suit was commenced on the 8th of November, 
1877. The Code of 1877 had come into force on the Ist of 
October previously. The proceedings were accordingly regulat- 
ed by S. 30, although it may well have been, as is now pointed 
out by the High Court, that the pleaders at Tuticorin had not 
yet become familiar with the provisions of the section. 


The plaintiffs were four Vaniyas (three of them-members 
of a family of the village of Venkataramapuram), and a fellow 
casteman of Thattamadam. It was they who had been prose- 
cuted for trespass. No one from Tiruchendur was added as 
plaintiff. Nor was this omission accidental, because, as appears 
from the judgment of the Subordinate Judge, it had been matter 
of complaint by the plaintiffs that none of the Tiruchendur 
people would give evidence in their favour, and that even their 
own castemen of that place would not come forward through 
fear of the defendants. In other words, the plaintiffs did not 
even suggest that they were then representing Tiruchendur 
Vaniya Vaisyas in any sense. But it is on behalf of these 
Vaniyas alone that the present suit is brought. At the very 
outset, therefore, it becomes more than doubtful whether these 
local Vaniyas, the only appellants here, were in any way 
interested or concerned in the earlier litigation. The difficulty, 
it will be seen, increases and becomes more general on further 
examination. 

A mere perusal of the plaint in the suit is enough to 
produce the impression that it was to obtain redress for the 
unjust and forcible exclusion of the plaintiffs from the temple 
on the aforesaid 8th February, 1876, that the suit was really 
launched. For that exclusion, exemplary damages assessed at 
Rs. 5,200 are claimed by the plaintiffs individually. The order 
and description of the defendants lend colour to this view. 
Defendants 1 to 7, servants apparently of the temple, are 
alleged to have been the actual aggressors: defendant 8, the 
manager, and defendants 9 to 11 Dharmakartas of the temple 
are alleged to have permitted and connived at the aggression, 
while the claim against all the eleven is purely individual and 
in no sense representative. It is true that, following upon the 
charge of personal aggression there is an allegation that the 
defendants since its date had been obstructing the entire com- 
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munity of the Vaniyas including the plaintiffs from crossing 
the outside compound of the temple and entering in. It is 
true also that there are elsewhere in the plaint references to 
Vaniyas generally and that by the original prayer,-as now 
correctly translated by the learned Subordinate Judge, the right 
asserted was “the right of the Vaniya caste including the 
plaintiffs and others,” and was expressed in terms which are in 
substance the same as those in the present suit. Nevertheless 
the impression persists, if the pleading be read as a whole, that 
it was the rights or wrongs of the individual plaintiffs which 
were in contest, and that the position of members of the Vaniya 
caste generally came under notice only for the reason that it was 
as Vaniyas that the plaintiffs had suffered any wrong at all at 
the defendants’ hands. The language of representation is 
nowhere used, and the conclusion that the relief claimed was 
really individual is strongly confirmed by the remaining records 
of the suit still extant. There is, first, the decree of the 19th 
June, 1878. It begins with “ Particulars of the Claim” in the 
words following :— 

“ This suit has been brought for the recovery of Rs. 5,200 as ‘exemplary 
damages’ for a declaration that plaintiffs are entitled to enter into the Subra- 
manyaswami temple at Tiruchendur for worship at the spots marked A 
and Bin the plan of the temple, Exhibit A, and for the issue of a permanent 
injunction restraining defendants from causing any obstruction to their doing 
so. - 

This decree is an official document issued by the authority 
of the Court. In it there is not from its beginning to its end 
the slightest hint that any persons other than the plaintiffs 
and defendants named as parties are interested in or affected by 
it. So also, in his judgment, leading to the decree, the 
learned Subordinate Judge describes the plaintiffs’ claim in the 
following similar terms :— 


“ Plaintiffs are ‘ Vaniyas or oilmongers’. They went on the 8th February 
to the ... temple... to perform a certain vow, and while engaged in 
performing it, defendants 1 to 7 (the servants of the temple) turned them 
out of the temple on the ground that they had transgressed the limits 
prescribed for the admission of their caste people, and then prosecuted them 
for criminal trespass before the Sub-Magistrate. That officer convicted them 
of the offence laid to their charge, but the Head Assistant Magistrate on 
appeal quashed the conviction. And now plaintiffs seek the recovery of the 
sum of Rs. 5,200 ‘as exemplary damages’ from defendants 1 to 7 and defend- 
ants 8 to 11, the manager and trustees of the temple, and pray for a declara- 
tion that they and their family are entitled to make their worship at the spots 
marked A and B in the plan of the temple, Exhibit A, and for a permanent 
injunction restraining defendants from causing any obstruction to their doing 
80.” . . 

i 
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More colourless upon this point, but still pointing to the 
same conclusion, is the judgment of the 28th April, 1879, 
of the High Court on appeal. There the learned Judges 
say: 


“ We think the reasons assigned by the Judge who passed the decree 
dismissing the plaintiffs’ suit are satisfactory to show that plaintiffs have not 
made out the right they claim.” 


Nor is the omission of all reference to representation a 
mere question of form. Their Lordships bear in mind that 
Section 30 is an enabling enactment. It in no way debars 
a member of a community from maintaining a suit in his 
own right, although the act complained of may also be in- 
jurious to the whole community. This, in the view of the 
Board, is the very privilege which the plaintiffs in the earlier 
suit were exercising. 

Further, with reference to that suit their Lordships have 
regard to the finding of both Courts in India—a finding made 
with emphatic assurance by the High Court—and one so 
important in each aspect of this appeal that they quote it 
textually : 


“We are satisfied,” say the learned Judges, "that no permission was 
applied for orally or in writing, and that no permission was granted expressly 
or impliedly under Section 30 corresponding to Order 1, Rule 8, Civil 
Procedure Code, to the plaintiffs to sue on behalf of or for the benefit of all 
the Vaniyas interested, along with the plaintiffs, to worship in the Tiru- 
chendur temple as alleged by the plaintiffs.” 5 : ? 

In the result with all these converging considerations in 
mind their Lordships are in agreement with the learned 
Subordinate Judge that the original suit, at all events by the 
date of the decree, had become one from which every trace of 
representation was eliminated: that the decree of dismissal was 
as it bears to be a decree inter partes only: and that if the 
plaintiffs had, by the learned Subordinate Judge, been held 
entitled to judgment, they would have obtained from him, at 
the most, the individual order in the terms which, as he stated, 
they were then claiming. Further, their Lordships, at this 
stage of the case, are much impressed by the fact that Section 
30 was never invoked. Its provisions may have been only 
dimly appreciated by the pleaders in November, 1877, but it 
cannot be assumed that they were not familiar to the learned 
Judge by June, 1878, and to the High Court by April, 1879, 
and it is preferable to conclude that they were in no way, 
referred to because on the true view of the case as presented 
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to both Courts the suit was not one to which they had any 
application. 

The learned Judges of the High Court hold the view that 
the earlier suit was, and was conducted as, a representative 
suit governed by Section 30, but they do not, as their Lordships 
very respectfully think, face fully the difficulties in the way of 
that conclusion. Their view that the reference to “ family ” in 


‘the quoted passage from the judgment of the learned Subordi- 


nate Judge is a slip for “ community ” is not, in the face of the 
contemporaneous decree, one to be safely accepted : the omission 
of all reference to representation cannot properly be regarded 
as a mere question of form, and, in the result, their Lordships, 
if it were necessary, would be prepared to hold that this plea of 
res judicata had not been made good for the simple reason that 
the original suit is not shown by the respondents to have been a 
representative suit at all. 


But even if it be assumed that the original suit was a 
representative suit governed by Section 30, but one which was 
prosecuted without leave of the Court and with no notice given 
of its institution, either as required by the section or at all, then 
the very serious question arises whether the decree in sucha 
suit is brought within Section 13, Explanation 5 of the Code 
of 1877, which deals with the plea of res judicata. The 
section, with the addition of the words printed in square 
brackets and inserted for the first time in 1908, has now become 
Section 11, Explanation 6 of the present Code. It is as 
follows :— - 


“No Court shall try any suit or issue in which the matter directly and 
substantially in issue has been directly and substantially in issue in a former 
suit between the same parties, or between parties under whom they or any of 
them claim, litigating under the same litle in a Court competent to try such 
subsequent suit or the suit in which such issue has been subsequently 
raised, and has been heard and finally decided by such Court.” 


Explanation VI.—Where persons litigate, bona fide, in respect of [a 
public right or of] a private right claimed in common for themselves and 
others, all persons interested in such right shall, for the purposes of this 
section, be deemed to claim under the persons so litigating.” 


Based upon that enactment, the question with reference to 
this defence of res judicata, referred by the High Court to ithe 
Full Bench, was, as interpreted by the Full Bench, as follows :-— 

“Ts Explanation 6 to Section 11 controlled by Order 1, Rule 8 of the 


Civil Procedure Code so as to-prevent a subsequent suit filed with leave 
ynder.Order 1, Rule 8, by two or more members of the community who claim 
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aright in common to them andthe other members of the community, and 
seek to enforce it on behalf of themselves and the community, being res 
judicata by reason of a decision given after bona fide contest in a previous 
suit filed without leave under Section 30, Civil Procedure Code, 1877, by 
some other members of the community claiming the same right and seeking to 
enforce it on behalf of the community ?” 


The question, of course, as has been already shown, is 
based upon assumptions in regard to the “ previous suit,” 
which their Lordships do not accept, but its object and mean- 
ing will, perhaps, be best appreciated by the answer returned 
which, shortly stated, was, that Explanation 6 is not controlled 
by Order 1, Rule 8, and if a Court allows a suit to which the 
rule applies to proceed in a representative capacity for the 


benefit of numerous parties all these parties will be bound by. 


the decree, if the contest leading to it were bona fide, even 
although the procedure prescribed by the rule was in no respect 
‘followed. The far-reaching importance of this pronouncement 
of the Full Bench, couched as it is in general terms, will at 
once be recognised. It introduces into Section 11, with 
Explanation 6—itself an enactment of adjective law only—a 
result which attaches to the explanation the effect of new sub- 


stantive law in that it clothes with all the binding force as 


against them of a res judicata a decree in a representative suit 
which, apart from the explanation, has no binding effect upon 
the persons therein expressed to be represented. A pronounce- 
ment which has this result is not one to be accepted readily, 
and their Lordships believe it to be mistaken. 

Before considering it critically, however, it will be con- 
venient to recall the circumstances in which, in the Code of 
1908, the words “a public right of” were added to the explana- 
tion. The addition, it will be found, throws light upon the 
question at issue. 

In the Code of 1908 there was introduced, for the first 
time, a provision—Section 91—by virtue of which the Advocate- 
General or two or more persons, with his consent in writing, 
might, in the case of a public nuisance, institute a suit, though 
no special damage had been caused, for a declaration and 
injunction, and for such other relief as might be appropriate to 
the circumstances of the case. If the plea of res judicata was 
to apply to the decree in such a suit, some addition to Explana- 
tion 6 seemed to be called for. ‘The addition of the words “a 
public right or of” in the place where they are found was 
apparently regarded as sufficient for that purpose, because it ig 
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everywhere accepted that the enactment therein of Section 91 
was the only reason for their insertion in the same Code of 


1908. 


Their Lordships will presently advert to the light thrown 


upon the explanation as a whole by the introduction of these 
words. f 


The view of it taken by the Full Bench, however, purported 
to be based rather upon authority and upon certain general 
considerations than upon its actual wording. And here their 
Lordships doubt whether any representative authority can be 
found broad enough to cover the present case, while with the 
general considerations invoked they are not in sympatby. As 
to authority they are impressed by the fact that even before the 
Code of 1908 there were several decisions—Thanakoti v. 
Muntappal may be selected as typical—in which the view was 
taken that if what may be called an Order 1, Rule 8 suit was to 
have the benefit of the explanation the conditions of the Rule 
must have been complied with fully. While in other cases in 
which it might superficially be supposed that the opposite view 
had been taken it will be found that the question at issue was not 
so much whether, where none of the conditions of the Rule had 
been complied with the benefit of the explanation could be 
extended to the decree in a suit expressly within the terms of 
the Rule— which is the present case—as whether to bring the 
decree within the explanation, the conditions of the Rule had 
not to be observed even in a suit which while within the -words 
of the explanation was not within the words of the rule at all. 
And the result of the decisions has shown that the explanation 
is not confined to cases covered by the Rule but extends to 
include any litigation in which, apart from the Rule altogether, 
parties are entitled to represent interested persons other than 
themselves. Nor are their Lordships impressed by the general 
principles upon which apparently the Full Bench relied. First 
of all the learned Judges in ignoring the conditions imposed by 
the Rule seem to have discounted altogether the requirements 
as to notice thereby made so prominent. The observance of 
these requirements, their Lordships hold to be essential. They 
constitute the nearest available substitute when dealing with 
numerous persons, scattered it may be throughout India, for 
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.1, (1885) L L. R. 8 Mad. 496, > rž 
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the personal service upon a defendant required in the case of an 
ordinary suit. It is no more permissible to dispense with the 
one requirement than with the other if the person in view is to 
be bound by the decree. It may indeed be the case that in some 
representative suits, however far-reaching the notice, absent 
persons will have only a chance of knowing that litigation 
affecting their interests is on foot. But of that chance they are 
not to be deprived. It will be as good a chance ag the Court 
can give, and they are entitled to rely on the due discharge by 
the Court of its duty in this matter —one of the most responsi- 
ble with which it could be entrusted. 

And the fact that in very many instances the notice direct- 
ed will not achieve its full purpose: and that many persons 
concerned may remain in ignorance of the proceedings, may 
well have prompted the further condition of the explanation 
that the decree in such a suit to be binding on absent persons 
must follow a bona fide litigation. This condition the Full 
Court seem to regard as the panacea for all irregularity. In 
their Lordships’ judgment it is not so to be read. Bona fide 
litigation will not excuse the neglect of statutory conditions. 
If the litigation be not bona fide the most complete observance 
of these conditions will not give to the decree the force of a res 
judicata. 

In their Lordships’ view the difficulty in associating the 
explanation with the rule is occasioned only by the generality 
of the words of the rule, and that diffculty, as they think, is 
removed by the addition to the explanation made in 1908. 


So far as mere words are concerned it probably would have 
to be agreed that a suit in respect of a public nuisance brought 
by any member of the public would be a litigation “in respect of 
a public right”. When, however, it is found that such a litiga- 
tion where no special damage has been sustained is only autho- 
rised under the Code if it be instituted with the consent in 
writing of the Advocate-General, is it to be said that the benefit 
of the explanation is tobe extended to a decree in sucha suit 
where no such consent has been obtained, the necessity for it 
having been, perhaps, overlooked? The answer must, it seems, 
be in the negative; but although the instance is more striking, 
the same principle must, theirLordships think, apply to a decree 
in a representative suit properly so-called, when, in view of the 
previsions of the Code in that behalf, “no persons interested in 
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such right other than the persons litigating, are affected by the 
decree.” While however their Lordships are of opinion that the 


conclusion they have reached on this important question is justi- 


fied even on the wording of the explanation, they are by no 
means unconscious of the difficulties pointed out by the High 
Court of Madras in Gopalacharyulu v. Subbamma! and they 
would not exclude the possibility of a decree being within the 
benefit of the explanation where the litigation having been bona 
fide the omission to comply with the conditions of the rule has 
been inadvertent, and no injury.from the omission has been 
sustained by the plaintiff in the second suit. But it is, their 
Lordships think, imperative to have it recognised that the bur- 
den upon a defendant seeking a ruling to that effect is heavy 
indeed. No encouragement should, they think, be offered to 
litigants, if they would obtain the full benefit of Order 1, Rule 
8, to be careless in securing full compliance with the conditions 
of the Rule both in the letter and in the spirit. 

On the whole case accordingly their Lordships have reached 
the conclusion that the learned Subordinate Judge was right in 
holding that the defence of res judicata had not been established. 

This appeal therefore should be allowed, and the case be 
remitted to the High Court with a direction to dispose on the 
merits of the defendants’ appeal from the decree’ of the 17th 
March, 1923. 

And their Lordships will humbly advise His Majesty 
accordingly. 

The appellants are entitled to their costs of this appeal, and 
of the appeal to the High Court as from the day when it was 
opened. The remaining costs of that appeal already incurred, 
and all further costs thereof hereafter to be incurred, will be 
dealt with by the High Court when disposing finally of the appeal. 

Solicitor for appellants: H. S. L. Polak * 


Solicitors for respondents: Douglas, Grant & Dold. 
K. J. R/S. R. ` Appeal allowed. 


1. (1919) I. L. R. 43 Mad, 487; 38 M. L. J. 493, 
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PRIVY COUNCIL. 
| On appeal from the High Court of Judicature at Madras. ] 
PrREsENT:—Lorp BLANESBURGH, Lorn MACMILLAN AND 

SIR GEORGE LOWNDES. 
Kodoth Ambu Nair, since deceased (now 

represented by Kodoth Kannan Nair) .. Appellani= 

v. 

Echikan Cherekere Kelu Nair, since 

deceased .. Respondent. 


Mortgage—Usufructuary morigage—Suit by morigagee—Compromise 
providing for reinedy by way of erecution—Relattonship of morigagor and 
mortgagee treated as subsisting—A pplication by mortgagor in execution 
dismissed as barred by time—Swubsequent suit for redemption—Matntainabi- 
lity—Estoppel—Conduct in previous Istigation—Inconsistent plea— 
Permissibuity—aA pprobate and reprobate. ' 


In a suit brought by the appellant to enforce a mortgage, dated the 8th 
December, 1892, a compromise decree was passed on the 2nd January, 1899, 
providing (inter alia) that the morigagor would remain in possession and pay 
to the appellant within 3 years the principal sum of Rs. 31,000 together with 
a yearly rent; that in default of payment, the appellant should be entitled to 
obtain, by process of execution, possession of the property and to retain the 
same as usufructuary mortgagee, the mortgagor having the right to redeem 
in any year thereafter on payment of the Rs. 31,000 and to obtain delivery of 
the property “by taking out execution”. The mortgagor having made default 
in payment of the rent, the appellant in March, 1900, took possession under 
the decree and remained in possession as mortgagee. 

Subsequently a further advance was made by the appellant to the mort- 
gagor on a simple mortgage of the same properties. In the suit and the 
execution proceedings in connection with this later mortgage, the appellant 
treated the first (t. e., the usufructuary) mortgage as still subsisting. 

Thereafter, the respondent (who claimed title through the mortgagor) 
applied in execution of the compromise decree to redeem the usufructuary 
mortgage, but his application was rejected as time-barred. He then brought 
the present suit for redemption, and the High Court held, on the authorities, 
that though the respondent's remedy in execution of the compromise decree. 
was long since barred, the remedy by suit was still open to him, and that the 
suit was not barred by S. 47 of the Civil Procedure Code, 1908. On appeal 
to the Privy. Council, their Lordships (while not dissenting from this view)’ 
held that the appellant’s conduct in the intervening proceedings in the suit on 
the simple mortgage, in which he tacitly acknowledged the right of redemp- 
tion as being still alive, estopped him from now taking the plea that the mort- 
gagor’s (i e., the present respondent’s) only remedy was by execution of the 
compromise decree, $ 

~ A party cannot both approbate and reprobate. He cannot say at one 
time that the transaction is valid and thereby obtain some advantage to which 
he could only be entitled on the footing that it is valid, and at another say it: 
is void for the purpose of securing some further advantage. Smith v. Baker, 
(1873) L. R. 8 C. P. 350 at 357 and Smith v. Hodson, (2 Smith's Leading 
Cases, 140, 146), approved. 

Judgment of the High Court, Madras (I. L. R. 53 Mad. 805) affirmed, 
but on different grounds. 





* *P, C. Appeal No. 5 of 1931. = ——T L 10th April, 1933. * 
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Appeal No. 5 of 1931 from a decree of the High Court, 
Madras, dated the 3rd October, 1929, affirming a decree of the 
Subordinate Judge of South Kanara, dated the 16th August, 
1924, 


The appeal arose out of a suit brought by the respondent for 
redemption of certain properties mortgaged to the appellant. The 
appellant contended that the respondent had no subsisting right to 
redeem as the mortgage became merged in a previous compromise 
decree. Both the Courts in India held that the previous decree 
did not put an end to the mortgage, and that the present suit was 
not barred by S. 47 of the Civil Procedure Code. 

The facts of the case appear sufficiently fully from their 
Lordships’ judgment. The case in the High Court is reported in 
IL. R. 53 M. 805. 

De Gruyther, K. C. and Narasimham for appellant. 


P. V. Subba Row and M. K. Nambyer for respondent. 


10th April, 1933. Their Lordships’ judgment was 
delivered by 

Sır Gzorce Lownpss.—The only question in this appeal 
is whether the respondent is entitled to redeem a certain mort- 
gage. If this right, which has been affirmed by both Courts in 
India, is exercisable, it is not disputed that the decrce passed 
by the Subordinate Judge on the 16th August, 1924, is correct. 

The mortgage in question was dated the 8th December, 
1892, and was executed by members of the Beloor Maloor 
Tarwad in favour of the appellant. On the 13th September, 
1897, the appellant brought a suit on the mortgage which was 
compromised, and a decree, dated the 2nd January, 1899, was 
passed in accordance with the compromise. The terms of this 
decree were in effect that the mortgagors should pay to the 
appellant within three years a sum of Rs. 31,000 together with 
a yeatly rent in kind: that in default of payment of the 
Rs. 31,000, or of the rent, the appellant should be entitled to 
obtain, by process of execution, possession of the property, and 
to retain the same as usufructuary mortgagee, the mortgagors 
having the right to redeem in any year thereafter on payment 
of the Rs. 31,000, and to obtain delivery of the property “by 
taking out execution”. 

No rent was paid and in March of the following year 
possession was taken by the appellant under the decree. It is 
not disputed that the appellant remained in possession as 
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mortgagee, but it is said that the mortgagors’ only remedy was 
by execution of the compromise decree, and that remedy is 
long since barred. 


On the 7th December, 1901, the appellant made a further 
advance of Rs. 1675 to the mortgagors ou the security of a 
simple mortgage of the same properties. 


On the 20th December, 1909, the equity of redemption of 
the mortgagors was sold in execution of a money decree which 
had been passed against them in other proceedings and was 
purchased by one Subbaraya Kamthi, who, on the 22nd April, 
1913, assigned his rights to the respondent. 


On the 18th September, 1912, the appellant sued on the 
simple mortgage of the 7th December, 1901. He joined as 
defendants the karnavan of the mortgagor tarwad and Sub- 
baraya Kamthi, who was described as having purchased the 
equity of redemption subject to the mortgage in suit and to the 
usufructuary mortgage for Rs. 31,000, which obviously meant 
the mortgage under the compromise decree. The prayer of the 
plaint was for payment of the sum due under the simple mort- 
gage and that in default the property should be sold and the 
sale proceeds “applied in payment of what may be found due 
to the plaintiff subject to or free from the previous usufruc- 
tuary mortgage in favour of the plaintiffs tarwad, as the Court 
deems fit.” ; 


On the 22nd November, 1912, a decree was passed in this 
suit in favour of the appellant providing for sale, in default of 
payment, subject to the usufructuary mortgage, and a final 
decree for sale on these terms was made on the 12th September, 
1914. 


On the 17th December, 1918, after two separate applica- 
tions had been made by the appellant for sale of the property, 
the respondent applied to pay off the decree in right of his 
assignment from Subbaraya Kamthi. In his petition, of which 
notice was given to the appellant, he referred to the decree as 
having been passed subject to the payment of the Rs. 31,000 
due under the compromise decree of January, 1899, and made 
it clear that his object in making the payment was 10o redeem 
the earlier mortgage. By consent of both parties the sum 
claimed as due under the simple mortgage, which amounted to 
Rs. 6,115-12-0, was brought into Court and was paid out to the 
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appellant on the 18th December, 1918, in full satisfaction of 
the decree. 

The respondent then applied in execution of the compro- 
mise decree to redeem the usufructuary mortgage. His appli- 
cation was resisted by the appellant as out of time. It was 
rejected on this ground by the Subordinate Judge and his deci- 
sion was confirmed on appeal, the Courts holding that the 
remedy by execution was barred on the expiry of three years 
from the date of the decree, i.e., in January, 1902. 

The respondent then instituted the suit out of which the 
present appeal has arisen praying for redemption, and was met 
by the plea that his only remedy was in execution, and that this 
remedy had already been held to be time barred. 


This contention was rejected by both Courts in India. 
Upon an examination of the authorities they came to the con- 
clusion that the remedy by suit was still open to the respondent. 
The Subordinate Judge was also of opinion that having regard 
to the proceedings in the suit on the simple mortgage the appel- 
lant was estopped from asserting the contrary. The learned 
Judges of the High Court came to no specific conclusion on the 
question of estoppel, basing their judgment on other grounds, 
but they affirmed the facts upon which the Subordinate Judge 
had relied. They say: ‘It is clear therefore from these pro- 
ceedings that in 1912,4¢., about 20 years after Exhibit A; the 
deed of mortgage, and over 12 years after the rajinama decree, 
ihe mortgagee ireated the first mortgage as subsisting and got 
a decree on the second mortgage on that basis.” 

In the event a decree was passed by the Subordinate Judge 
in the respondent’s favour on the 16th August, 1924, providing 
for redemption on the terms therein set out, and this was 
affirmed in the High Court by the dismissal of the appeal. 

Their Lordships while not disagreeing with the view taken 
by the learned Judges of the High Court, are of opinion without 
going further into this question that the defence raised by the 
appellant was not open to him. On the terms of the compromise 
decree of- 1899 they think that it was not the intention of the 
parties that the remedy by execution should alone be open to the 
thortgagors. Seeing that it would, as the Courts have held, be 
barred after three years, such a construction would manifestly 
defeat the main object of the compromise which was to leave 
the mortgagors in possession for three years, and if after the 
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expiry of that period the mortgage debt was not paid to allow 
the appellant to take possession, and again if and after he had 
so done to entitle the mortgagors to redeem. That the appellant 
understood this to be the intention is clear from the proceedings 
in the suit on the simple mortgage, which was based upon the 
right of redemption being still alive; the prayer of the plaint 
would on the face of it have allowed both mortgages to be paid 
off ona sale. It is, their Lordships think, equally clear that it 
was upon the same understanding that the respondent came in 
and paid off the decree in this suit, and that the appellant 
accepted the payment. On no other view of the facts could he 
have realised the decretal amount. f 


Having thus, almost in terms, offered to be redeemed under 
the usufructuary mortgage in order to get payment of the'other 
mortgage debt, the appellant, their Lordships think, cannot now 
turn round and say that redemption under the usufructuary 
mortgage had been barred nearly 17 years before he so obtained 
payment. It is a well-accepted principle that a party cannot 
both approbate and reprobate. He cannot, to use the words of 
Honeyman, J., in Smith v. Bakeri, “ at the same time blow hot 
and cold. He cannot say at one time that the transaction is 
valid and thereby obtain some advantage to which he could only 
be entitled on the footing that it is valid, and at another say it 
is void for the purpose of securing some further advantage.” 
See also per Lord Kenyon, C. J., in Smith v. Hodson’, where 
the same expression is used. 


It is objected for the appellant that this view of the case is 
not admissible inasmuch as no estoppel was pleaded and no 
issue was framed with regard toit. It is clear, however, that 
the question was raised before the trial Judge and that the 
appellant had a sufficient opportunity then of meeting it. Nor 
is it suggested now that there are any other material facts which 
could have been proved had the issue been formally raised. 
Their Lordships therefore think that this objection has no 
weight. 


For the reasons given they think that this appeal fails and 
should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 





1. (1873) L. R 8 C. P. 350 at 357. 
2. 2łSmith’s Leading Cases, 140 at 146, 
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Solicitors for appellant: H. S. L. Polak & Co. 
Solicitor for respondent: Harold Shephard. 
K. J. R. Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RamEsaM, MR. JUSTICE ANANTA- 
KRISHNA ÅIYAR AND MR. JUSTICE CORNISH. 


M. N. Nagendran Chettiar .. Appellani* (Petitioner—Auc- 
v. tion Purchaser) 
Lakshmi Ammal .. Respondent (Respondent Re- 


ceiver in O.S. No. 454 of 1927, 
District Munstf’s Court, Tri- 
chinopoly). 

Mortgage swit—Successive simple mortgages—Separate suits implead- 
ing mortyagor only—Rival purchasers—Right to possession of property 
sold—Priority of date of purchase as determining factor. 

Where immoveable property is hypothecated successively in favour of 
two different persons and each of the mortgagees files separate suits to real- 
ise money duc on his mortgage by sale making the mortgagor alone party to 
the suits, and in execution two difterent persons become purchasers, the right 
to possession of the property sold depends as between the rival purchasers on 
Priority of date of pur 

Venkatanarasammah v. Ramiiah, (1879) I.L.R.2 Mad. 108, Nanack 
Chand v. Teluckdye Koer, (1879) IL.R. 5 Cal. 265, Dirgopal Lal v. Bolakee, 
(1879) LL.R. 5 CaL 269, Muhammad Usan Rowthan v. Abdulla, (1900) I.L. 
R. 24 Mad. 171:10 M. L. J. 347, Kutti Chettiar v. Subramama Chettiar, 
(1909) I. L. R. 32 Mad. 485: 19 M. L. J. 728 and Chinnaswami Padayachi v. 
Darmalinga Padayachi, (1932) 63 M.L.J. 394, approved. 


Chinnu Pillai v. Venkatasamy Chettiar, (1915) LL.R. 40 Mad. 77: 30 
M.L.J. 347, considered. 


Appeal against the order of the District Court of Trichi- 
nopoly, dated Sth October, 1931 and made in Appeal No. 184 
of 1931 preferred against the order of the Court of the Subor- 
dinate Judge of Trichinopoly, dated 7th July, 1931 and made 
in E. A. No. 250 of 1931 in O. S. No. 12 of 1928 on the file of 
the Court of the Subordinate Judge of Dindigul, and Appeal 
against the order of the Court of the Subordinate Judge of 
Madura, dated 1st March, 1930, and made in E. A. No. 747 of 
1929 in E. P. No. 101 of 1928 in O. S. No. 13 of 1919 on the 
file of the Court of the Subordinate Judge of Mayavaram. 

T. M. Krishnaswami Aiyar and B. R. Chakravarthi for 
appellant in C.M.S.A. No. 182 of 1931. 








*A., A. A. O. No. 182 of 1931 18th January, 1933. 
an 
A. A, O. No. 481 of 1930, s 
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T. R. Venkatrama Sastri and M. S. Vaidyanatha Aiyar 
for respondent in C.M.S.A. No. 182 of 1931. 

K. V. Sesha Aiyangar and T. R. Ramachandra Aiyar for 
appellant in C.M.A. No. 481 of 1930. 

C. A. Seshagiri Sastri for respondent in C.M.A. No. 481 
of 1930. 

The Court delivered the following 

JupGmMENTs. Ramesam, J.—The facts out of which this 
second appeal arises may be stated as follows. The respondent 
Lakshmi Ammal obtained a deed of maintenance from her 
deceased husband’s brothers in 1918, under which a house was 
charged with the payment of the maintenance to her.’ The 
owners of the house also executed a second mortgage of it in 
1922. As the maintenance was not paid up to the year 1927, 
Lakshmi Ammal filed a suit, O. S. No. 454 of 1927, without 
making the second mortgagee a party and obtained a decree. 
In execution of the decree she was appointed receiver on 27th 
January, 1930, for realisation of the profits of the house and 
appropriating the same towards her decree. She got possession 
of the house in April, 1930. The second mortgagee filed a suit 
on his mortgage, O. S. No. 12 of 1928, without making Lakshmi 
Ammal a party and obtained a decree and got the property 
sold. It was purchased by Nagendram Chetty, the appellant 
before us, on 28th January, 1931. He sought to obtain posses- 
sion of the property but was resisted by the respondent. The 
appellant applied to the District Munsif under O. 21, R. 97, 
Civil Procedure Code, for the removal of the respondent’s 
obstruction. The application was allowed- by the District 
Munsif. There was an appeal to the District Judge of Trichi- 
nopoly. The District Judge allowed Lakshmi Ammal’s appeal. 
Nagendram Chetty files this second appeal. When the case 
came on for disposal before Madhavan Nair, J., be referred 
the matter to a bench of two Judges. When the case 
accordingly came on before Jackson, J. and Mockett, J., it was 
thought that there was some conflict between Chinnu Pillai v. 
Venkatasamy Chettiarl and Chinnaswami Padayachi v. Darma- 
linga Padayachi§ and they referred the matter to a Full Bench, 
The case accordingly came on before us. 

The first point to be noticed in the case is what the ques- 
tion now between the parties is,—who is entitled to posses- 
o E 


1.. (1915) LL.R. 40 Mad. 77: 30 M.L.J. 347. 2. (1932) 63 M.L. 394, 


Ramesam, J. 


116 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


sion until a regular suit is filed in which the two mortgage 
rights are brought face to face and can be worked out? The 
plaintiff-receiver in the first suit was the first mortgagee 
and is also entitled to possession by reason of the order of the 
Court appointing her a receiver for realisation of the mortgage 
amount. The purchaser in execution of the decree, in the 
second suit stands in the shoes of the second mortgagee. By 
the general law a second mortgagee is entitled to redeem the 
first mortgagee. The first mortgagee before selling the pro- 
perty ought to afford an opportunity to the second mortgagee 
to redeem the first. Only after such an opportunity is given 
and riot utilised can the first mortgagee sell the property free 
of both the mortgages for the realisation of the mortgage debt. 
Similarly the second mortgagee in suing on his mortgage might 
have impleaded the first mortgagee either offering to redeem 
the mortgage, or asking for the sale of the property subject to 
the mortgage, or praying for sale of the property free of both 
mortgages and a direction that the prior mortgagee’s debt be 
first paid off and the amount due to himself should be paid out 
of the-balance. Unfortunately the second mortgagee was not 
a party in the suit of the first mortgagee and the first mort- 
gagee was not a party in the suit of the second mortgagee. 
Thus up to now there has been no suit in which the two mort- 
gagees, or persons who stand in the position of the mortgagees, 
have been brought face to face so as to enable them to work out 
the rights under the mortgages according to the ‘principles of 
law applicable to successive mortgages. Such a suit has yet to 
be filed. The question in this case is——who, in the meanwhile, 
i. e., until such a suit settles the dispute between the parties 
finally, is entitled to possession? Prior to the decrees the 
mortgagors were the persons entitled to possession, the mort- 
gagees being only simple mortgagees. By the order of appoint- 
ment of Lakshmi Ammal as receiver she has got a right to 
possession from January, 1930 and the mortgagor's right to 
possession has passed to her. By the sale in execution of the 
second mortgage decree in January, 1931, the mortgagor’s right 
to possession, if any, that remained in them passed to 
Nagendram Chettiar; but as already mentioned, the mort- 
gagor’s right to possession had already passed to Lakshmi 
Ammal by the earlier order of January, 1930. Applying our 
mind only to the right to possession and not to the priority of 
the mortgages, it is thus seen that no right to possession pasged 
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to Nagendram Chetty because at the time of the sale the mort- 
gagors had no right to possession, it having already passed to 
Lakshmi Ammal. So far, I have stated the effect of the pro- 
ceedings without reference to any of the authorities. The 
second mortgagee’s right is not extinguished. His right is not 
affected by the first mortgagee’s suit to which he was nota 
party. He still therefore has got a right to redeem the first 
mortgagee and realise by sale the amount of both the mort- 
gages, or without redeeming he may obtain a decree for sale 
and a direction that after such amount as is due to the first 
mortgagee is paid the balance should be paid towards his own 
debt. These rights of his are not affected. Nor does any dis- 
cussion about such rights arise in the present proceedings which 
are confined merely to the right to possession. 

I will now examine the authorities. In Venkatanara- 
sammah v. Ramiah1 there were two mortgages in 1864 and 1868. 
The suit on the first mortgage was in August, 1871. The 
exact date of the suit on the second mortgage does not appear. 
It was also in the year 1871. The first purchaser was in the 
suit on the first mortgage. The learned Judges held that he 
was the person entitled to possession. Kernan, J., observed 
that this would be so until the rights of the mortgagees are 
worked out in a later suit. Innes, J., expressed no Opinion on 
this matter and seemed to doubt whether the second mortgage 
is still on foot and capable of being enforced. As will appear 
from later authorities this doubt of Innes, J., was not justified. 
The second mortgagee’s right is not lost because he is not a 
party to the first mortgagee’s suit.. In Chinnu Pillai v. Venkata- 
samy Chetitar® Srinivasa Aiyangar, J., thus refers to Innes, 
J.’s observations: 


“ The other learned Judge, though he did not express any final opinion, 


thought -that the second mortgagee’s right was Practically extinguished, 
Nobody now contends that the latter view is correct.” 


I agree with these observations of Srinivasa Aiyangar, J. 
The second mortgagee’s right was certainly not extinguished in 
that case. The only point before their Lordships was the right 
to possession, and as to that their decision was that the first 
purchaser was entitled to possession. The doubt of Innes, J., 
regarding the right of the second mortgagee to realise his mort- 
gage amount was not necessary as the point did not arise. In 
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Nanack Chand v. Teluckdye Koer1 there were two mortgages 
dated July, 1868. Each mortgagee filed a suit. In one of the 
suits the property was sold on 28th June, 1869. In the other 
suit the sale was on 24th September, 1872. The learned Judges 
held that the person who purchased in 1869 was entitled to 
possession, and the priority of the mortgages need not be con- 
sidered. In Dirgopal Lal v. Bolakee® ibere were two mort- 
gages in the year 1868. In execution of the second mortgagee’s 
decree the property was purchased on 22nd April, 1870. In 
execution of the first mortgagee’s decree the purchase was on 
29th April, 1870. It was held that the purchaser in execution 
of the second mortgagee’s decree was entitled to possession. 
His possession was no doubt subject to the first mortgage right 
which was in the purchaser in the execution of the first mort- 
gage suit; but until proper proceedings to enforce it are taken, 
the purchaser of 22nd April, 1870, was entitled to possession. 
The ground of the judgment is thus stated: 


“ As this isa suit for possession, we consider that the party who first 
purchased the mortgagor's interest and obtained possession, is entitled to 
retain possession as against the other.” 


Both these decisions were by Garth, C.J. and Prinsep, J. 
The decision of Venkatanarasammah v. Ramiah8 was not 
referred to in them. But all the three decisions are in accord 
with each other- In Venkata Somayazulu v. Kannam Dhorat 
there is first a mortgage of 30th March, 1863, without possession 
and a second mortgage of 8th July, 1865, with possession., In 
the suit by the first mortgagee on his mortgage the second 
mortgagee was not a party.. The purchaser in the sale that 
followed, it was held, was not entitled to eject the second mort- 
gagee who had a right to possession by reason of his possessory, 
mortgage, but the priority between the two mortgages could be 
worked out in a subsequent suit. This case is peculiar in that 
one of the mortgages was a usufructuary mortgage and itself 
gave right to possession. In Rangayya Chettiar v. Partha- 
sarathy Naicker there were two mortgages. The first mort- 
gagee obtained a decree without making the second one a party. 
It was held (by Shephard and Subramania Aiyar, JJ.) that the 
second mortgagee was entitled to a decree for sale subject to 
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the right of the representatives of the first mortgagee if the 
purchaser did not elect to redeem. In a later case in Muhammad 
Usan Rowthan v. Abdulla! Shephard, J., pointed out that the 
language used in Rangayya Chettiar v. Parthasarathi Naicker’ 
was open to exception. He observed: 


“The point actually decided had regard solely to the sufficiency of the 
decree made in favour of the second mortgagee.” 


There is no question in that case as to the first mortgagee’s 
tight to possession and the decree did in fact completely pro- 
tect the rights of the first mortgagee who had bought. In the 
last mentioned case, Muhammad Usan Rowthan v. Abdulial, the 
first mortgagee obtained a decree without making the second 
one a party. He purchased in execution sale and transferred 
his right of possession to a stranger. The second mortgagee 
afterwards brought another suit and obtained a decree for sale 
subject to the assignee’s rights. The land was sold and was 
purchased by the second mortgagee. It was held that the 
assignee from the purchaser in the first mortgage suit was en- 
titled to possession. Shephard, J. pointed out that the case was 
similar to Venkatanarasammah v. Ramiah® and to the two 
decisions in Nanack Chand v. Teluckdye Koer4and Dirgopal 
Lal v. Bolakeed and that these are distinguishable from 
Venkata Somayasulu v. Kannam Dhora8. He criticised the 
language of his own judgment in Rangayya Chettiar v. 
Parthasarathi Natcker3 and explained it. The facts of Rama- 
nadhan Chetti v. Alkonda Pillai? resemble those of Dirgopal 
Lal v. Bolakees’. The second mortgagee who purchased the 
property in execution of his own decree was the earlier pur- 
chaser, the date of his sale being 29th January, 1889, while the 
sale in execution of the first mortgagee’s decree was on 27th 
September, 1889. It was held that the former was entitled to 
possession. The decision in Akatt Moidin Kutiy v. ‘Chirayil 
Ambu8 is similar to Ramanadhan Chetti v. Alkonda Pillat, the 
first purchase being in execution of decree to second mortgage. 
In Kutti Chettiar v. Subramania Chettiar? it was held that the 
purchaser in the first sale was entitled to possession and that the 
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purchaser in the second sale took nothing. The purchaser in: 
the second sale was not entitled to possession., The actual suit 
being for possession he was not entitled to a decree. But it 
was also observed that the rights of the second mortgagee were 
unaffected by the sale held in execution of the prior decree to 
which he was not a party but those rights cannot be enforced in 
a suit for possession but only in a suit for redemption or for 
sale. The decisions in Venkatanarasammah v. Ramiah1 and 
Nanack Chand v. Teluckdye Koer® were again approved and 
it was-held that “not the dates of the mortgages but of the 
several purchases have to be considered in deciding the right to 
possession”. In Mulla Vittil Seethi v. Achuthan Nair8 the rights 
of a second mortgagee who was not made a party to-the suit on 
the earlier mortgage were very much discussed. It was observ- 
ed that his rights were not affected by such a suit. Substan- 
tially this is correct. His right to recover his mortgage money, 
his right to have an opportunity of redeeming the earlier mort- 
gage or selling the property subject to the rights of the first 
mortgagee always remains. It may not be strictly right to say: 
that his rights are notin any way affected at all by the earlier 
suit. There might"be some difference in the kind of remedy 
that is open to him after the first suit resulting in a purchase, 
but in the main his rights dre not substantially affected. The 
actual ‘case’is one where the second mortgagee was entitled to` 
possession and in this respect it. resembled the decision in 
Venkata Somayasulu v. Kannam Dhoras. The next case 1 have 
got to refer to is the decision in Chinnu Pillai v. Venkatasamy 
Chettiar. The learned advocate for the appellant.Mr. Krishna- 
swami Aiyar contended that this case is in his favour and that 
as a result of the observations in this case the decisions in 
Venkatanarasammah v. Ramiah', in the two cases Nanack 
Chand v. Teluckdye Koer8, Dirgopal Lal v. Bolakee® and 
Muhammad Usan Rowthan v. Abdulla? and Kutti Chettiar v. 
Subramania Chettiar8 should be regarded as erroneous. There 
may be here and there expressions in the judgment which seem 
to support this contention of the learned’ advocate. But if one 
carefully considers the facts of the case and the question in i 
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dispute with reference to which the observations were made, I 
‘do not think this contention can be upheld. In that case there 
were three mortgages. The purchaser, in execution of a decree 
obtained without making the third mortgagee a party, held the 
rights of the two earlier mortgagecs. The third mortgagee then 
filed a suit making the purchaser in execution of the earlier 
decree a party. Thus in this case we have not got a suit of the 
later mortgagee without making the person interested in the rights 
of the earlier mortgagees a party as in all the other suits. The 
„actual question in the suit .was, not one of right to possession 
but one relating to the form of the decree for thé mortgage 
amount claimed by the third mortgagee, whcreas in all the other 
cases discussed a further suit between the persons entitled to 
the mortgage interests was contemplated as the only one which 
can solve the priorities between, the mortgagees and the actual 
suit in the decision involved only the right to possession. In the 
case in Chinnu Pillai yv. Venkatasamy Chettiar1 the actual suit 
was the suit relating to the mortgage amount and not a right to 
possession. “The Subordinate Judge gave a decree that the 
property should be sold free of all mortgages but the purchaser 
who had the right of the prior,mortgagees in him must be paid 
the amount due to him and only out of the balance should the 
plaintiff get the decree for the amount due to him, t.e., the 
decree he passed recognised the priority of the piurchaser-defend- 
ant and the actual decree given was one subject to the rights 
of the purchaser-defendant. - Only the form of the decree is not 
one directing a sale subject to the rights of the earlier mort- 
gages but one directing a-sale free of all mortgages‘and the 
priority of the mortgages was to be worked out on the sale 
proceeds. The defendant (purchaser in the earlier suit) filed 
the second appeal to the High Court. His contention was that 
the plaintiff should first redeem him and was not entitled to a 
decree for sale in the manner granted by the Subordinate Judge. 
A little examination of the merits of such a contention would 
show that it was unfounded. The property was either enough 
to pay the'two earlier mortgages and would leave a balance for 
the third mortgage,or it was not. The appellant's apprehension 
was that the property may not be enough for his two mortgages. 
So he thought that the best contention he could put forward 
was that the plaintiff should redeem his two mortgages and thus 
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ensure his recovery of the whole amount due to him without 
running the risk of the property being sold for an amount 
inadequate for his two mortgages. But surely there is no 
justice in such an attempt. If the property is inadequate to pay 
the two mortgages there is no reason why the third mortgagee 
should pay him an amount larger than the value of the property. 
But if, on the other hand, the property is really worth more than 
the amount of the first two mortgages but there is an apprehen- 
sion that it may not fetch its proper value in Court sale all that 
the appellant has to do is to bid at the sale up to the proper 
price so as to recover the whole of the amount due to him. If 
the bids exceed the amount due to him he can stop further 
bidding. Either way, whether he or another is the purchaser, 
once the bids passed beyond the amount due to him, the pay- 
ment of his own debt was ensured and he could have no griev- 
ance against the decree actually passed. His insisting on a 
redemption by the plaintiff could not in any way be supported. 
It was with reference to such a contention against the actual 
decree by the Subordinate Judge that all the remarks in that 
judgment were passed. That decision was not a decision to the 
effect that the plaintiff in that case was entitled to a decree for 
sale of the property subject to the prior mortgages. That was 
not the decree passed by the Subordinate Judge, and upheld by 
the High Court. The casual remark at p. 80 relied on by the 
learned advocate for the appeJlant is as follows :— 


“The learned pleader for the appellant says, that if we decide that the 
plaintiffs are entitled to a decree for sale subject to the previous mortgages, 
he is content to leave the decree as it is.” 


This is different from saying that the Court was prepared 
to pass a decree for sale subject to the prior mortgages and the 
case lays down no such proposition. In all such cases, if there 
had not been the accident of a prior suit and a prior purchase, 
the second mortgagee’s right may take three shapes. (1) If 
nobody representing the first mortgagee’s interest was ‘made a 
party to the suit, he can get a decree for sale which, as a matter 
of fact, would afterwards be only subject to the rights of the 
first mortgagee or any one representing him. But if either the 
first mortgagee or a purchaser in execution of the first mort- 
gagee’s suit was a party to the second mortgagee’s suit, then he 
can get adecree (1) for redemption and a further sale, or (2) 
for a sale free of the mortgages with a direction to pay off the 
prior mortgages and to recover his own amount out of the 
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balance. In such a suit with purchaser as a party a decree for 
sale subject to the first mortgage is not open on account of the 
accident of the prior purchase. But this is not the same as 
saying that the second mortgagee’s rights are affected. The 
right to recover his mortgage amount is still unaffected. But 
out of the three possible remedies involving differences in the 
matter of procedure, two are still open but not the third. This 
only concerns the form of the decree and his rights are still 
remaining unaffected. Equities of the situation require that 
the other two remedies are still remaining open to him but not 
the particular form of sale subject to the earlier mortgage. 
The learned advocate for the appellant suggested that 
Venkatanarasamimah v. Ramiah! was dissented from in this 
case. There is no such thing. The observations of Innes, J. in 
his judgment raising the question whether a second mortgagee’s 
rigbt was totally extinguished or subsisted for being worked 
out ina later suit were dissented from. The learned Judge 
(Srinivasa Aiyangar, J.) sums up his propositions at the end 
of the judgment. In paragraph 7 it was said that the second 
mortgagee “can bring -his own action for sale making the 
mortgagor a party if there had been no sale in the first mort- 
gagee’s suit”. This is unexceptionable. Then it was said “or 
if there had been a sale making the purchaser a party in his 
capacity of the ultimate owner of the equity of redemption, and 
the purchaser in the second mortgagee’s execution sale 
gets a good title to the property”. These remarks are 
not made with reference to a right to possession but with 
reference to the mode of working out the mortgage 
itself and nothing was said in this paragraph as to his getting 
a decree for sale subject to the earlier mortgages. The actual 
decree was for sale free of all the mortgages. The actual deci- 
sion in the case was perfectly correct and any other remarks 
which seem to support the appellant must be taken with 
reference to the facts of the case and cannot be taken to 
overrule the long catena of cases beginning with Venkatanara- 
sammah v. Ramiahl and ending with Kuti Chettiar v. 
Subramania Chettiar?. In that case the purchaser, who 
stood also in the position of the purchaser of the mort- 
gagor’s right besides standing in the shoes of the 
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‘earlier mortgagees might, if he liked, have offered’ to 
redeem the plaintif’s mortgage and sought a decree for sale 
to recover the amount of all the three mortgages, but this 
of course did not suit him. He’ wanted the plaintiff . to 
redeein him, but the plaintiff could not be so compelled. The 
last decision is in Chinnaswami Padayachi v. Darmalinga 
Padayachi (Waller and Pandalai, JJ.) which also examines the 
‘earlier decisions and is substantially to the same effect as 
indicated by me. The suit in Sukhi v. Ghulam Safdar Khan’ 
was not a suit for possession but was a suit in which the rela- 
tive rights of all the mortgagees were being worked out and it 
was held that the person who obtained a foreclosure decree on 


“the first mortgage without making the later mortgagees as 


parties could use his mortgage as a shield. It is substantially in 
accord with all the decisions I have examined. In my opinion, 
leaving aside Rangayya Chetiior v. Parthasarathi Naicker® 
‘which was doubted by Shephard, J. himself, all the decisions I 
have examined including that in Chinnu Pillai v. Venkatasamy 
Chettiar4 are consistent and there is no conflict between them 
ptovided we remember the particular right in question in each 
case and that the remarks in this judgment were made with 
reference to that particular right. In some of these judgments 
langtiage is used for instance that the second purchaser in the 
second suit purchased nothing. This would not be strictly 
accurate. He did purchase something. What is meant by 
‘nothing’ is that he did not get the right to possession as 
against the earlier purchaser but as against the mortgagor he 
purchased something. But that incomplete something has got 
to be worked out in a later suit: The decision in Chandramma 
v. Seethan Naidud does not help the appellant as the suit was 
for possession, and to attempt to amend it into one to work out 
the mortgage was refused. I doubt the correctness of the deci- 
sion in Venkatasubbarayudu v. Nagammas. In my opinion, 
all other decisions are in accord. The decisions in Venkata- 
narasammah v. Ramiah? and Nanack Chand v. -Teluckdye 
Koer8 and Dirgopal Lal v. Bolakee® have never been disapproved 
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and are good law. The appeal fails and ought to be 
dismissed with costs. l i 

After the respondent’s maintenance decree is satisfied, the 
appellant is entitled to possession but we think it will be subject 
to the respondent’s charge for future maintenance. 

C.M. A. No. 481 of 1930.—It follows that this appeal fails 
and is dismissed with costs. This does not affect the appellant’s 
remedies in another suit for realisation of his mortgage amount. 

Anantakrishna Aiyar, J.—The main question of law that 
arises for decision in these two appeals is the same, and it is this. 
When immovable property is hypothecated to one person (1st 
mortgagee) and thereafter a second (puisne) mortgage (with- 
out possession) is created over the same property by the 
mortgagor in favour of a third person (second mortgagee), 
and each of the mortgagees files separate suits to realise money 
due on his mortgage by sale, making the mortgagor only party 
to the suits, and ın execution sales two different persons become 
purchasers, when a dispute is raised in execution proceedings or 
in a separate suit for possession simplicitur, which of the pur- 
chasers is entitled to such possession, before the rights of 


parties are worked out in a proper suit to’which all persons. 


interested are parties. 

Both the mortgages are simple mortgages (hypothecations, 
without possession). In the first mortgagee’s suit to recover 
money by sale, the second mortgagee was not made a party, 
but only the mortgagor. Similarly, in the second mortgagee’s 
suit to recover money by sale, the first mortgagee was not made 
a party, but only the mortgagor. Each of the mortgagees 
obtained a decree in his suit, and in execution sale, separate 
persons became the auction purchasers in each. In the appeals 
before us, the question was raised in execution proceedings as 
to which of the auction purchasers was entitled to possession. 
The auction sales by Court were held on different dates. There 
is no question of lis pendens in these appeals. The question is 
which of the auction purchasers is entitled to possession in the 
circumstances. 


In one of the suits, in execution proceedings a receiver was 


appointed with a view to realise the decree amount -by taking 
possession of the properties and applying the income thereof 
towards the decree amount. _As_ possession was taken in . exe- 
cution, we may take it that, from the,legal point of view, the 
substantiaF question’ for decision in the two appeals is the same. 


120 THE MADRAS LAW JOURNAL REPORTS. [voL. 


Both the mortgages were simple mortgages. Under S. 58 
of the Transfer of Property Act, the right of a simple mort- 
gagee so far as ihe mortgage property is concerned is to have 
the mortgage property sold and the proceeds of the sale applied 
so far as may be necessary in payment of the mortgage amount 
due to him. See also S. 67. A simple mortgagee as such has 
no right to possession of the mortgage property, but his right 
is only a right of sale of the said property. There being no 
question of lis pendens raised in these appeals, it seems to me 
that in answering the question the definition of simple mort- 
gage and the exact rights of a simple mortgagee with reference 
to the mortgage property should be kept in view. 


In Sri Rajah Papamma Rao v. Sri Vira Pratapa H.V. 
Ramachandra Rasul Lord Hobhouse in delivering the 
judgment of the Privy Council made these observations ‘at 
page 254 :— 

“If indeed the matter were new, it might reasonably be argued that the 
terms of a simple mortgage justify usufructuary possession; but long practice, 
now embodied in a statute, has settled that the remedy of the mortgagee is a 
judicial sale.” 

In Vyapurt v. Sonamma Bat Ammani8, at page 826, 
Justice K. Srinivasa Aiyangar observed as follows :— 

“In Roman Law there was, it seems, in later times, no distinction be- 
tween a pignus and hypotheca and in both forms of mortgage the mortgagee 
was entitled to the possession of the mortgaged property. In pignus the 
possession was given to the mortgagee at the time of the transaction, while in 
hypothecation the mortgagee was entitled to obtain possession after the debt 
became due. [Hunter’s Roman Law, pages 436 and 447 (Remedies), Sal- 
kowski’s Roman Law at page 485 and Mackledey’s Roman Law at page 285]. 
It is instructive to note that Lord Hobhouse thought that except for long 
practice and the Transfer of Property Act, it might be reasonably argued that 


a simple mortgagee in India is entitled to usufructuary possession under the 
terms of his contract after the mortgage debt became due.” 


Under the Transfer of Property Act a simple -mortgagee 
is not entitled to possession of property, but his right is to have 
the mortgage property sold with a view to have the mortgage 
debt discharged. If all persons interested in the mortgage pro- 
perty or the right of redemption be made parties to a suit on 
a mortgage, the Court could pass the appropriate decree work- 
ing out the rights of all persons interested. Unfortunately, 
in spite of facilities afforded by registration of documents, 
it often happens that the first mortgagee files his suit 
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making his mortgagor only party to that suit, leaving out 
the puisne mortgagee or the purchaser of the equity of re- 
demption. Similarly, a puisne mortgagee in his suit often 
makes only the mortgagor a party but not the purchaser of the 
equity of redemption; and though the-puisne mortgagee is not 
bound to make the prior mortgagee party to such a suit, it is 
clear that a further suit on the prior mortgage would be inevi- 
table. The expense and inconvenience incurred by making all 
subsequent mortgagees, and purchasers of the equity of redemp- 
tion, parties to the suit should be taken to be nothing when 
compared with the trouble that otherwise invariably arises 
subsequently. As observed in Jones on Mortgages, Vol. II, 
paragraph 1395, 

“Tt is in many cases a matter of much expense and inconvenience to join 
as parties all the subsequent incumbrancers, but itis much more expensive 
and inconvenient to omit any ” 

One cannot impress too much on the litigants in India the 
importance of the above observation. 


I am not suggesting that a suit filed by the first mortgagee 
without impleading the subsequent incumbrancers etc. should 
be dismissed on that ground. That is not what the Civil Pro- 
cedure Code provides for. Whether the first mortgagee was 
personally aware of the existence of the subsequent incum- 
brances or not (see Ghose on Mortgages, Volume II, page 933), 
“his ignorance cannot affect the right of any person interested 
in the equity of redemption ” and a decree obtained by him 
would not prejudicially affect the rights of the subsequent 
incuinbrancers who were not parties to his suit, though it will 
no doubt bind the persons who are actually parties to the 
decree. Im such cases, the question arises whether the first 
purchaser in point of time is or is not entitled to have and 
retain his possession till a proper suit is instituted—to which he 
is made a party—to adjudicate on the rights of all the persons 
interested. Similar questions have arisen for decision in this 
and other Courts. 


But before I go into the decisions I should state that to my 
mind the principle is very clear. A simple mortgagee has no 
right to possession. The right to possession remains in the 
mortgagor who is entitled to deal with the same in any way he 
likes. He may create a subsequent usufructuary mortgage in 
favour of another and give him possession; or, the mortgagor 
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may sell the equity of redemption to a stranger and put him in 
possession. In all these cases, the person who gcts possession 
pays consideration for the same, just in the same way as the 
prior simple mortgagee has paid consideration for acquiring 
an interest in the property as simple mortgagee. The rights of 
persons thus in possession could not be prejudiced by the 
conduct of the prior simple mortgagee in filing a suit to recover 
money by sale of the properties, to which suit, such persons in 
possession were not made parties. The right of the simple 
mortgagee to have a decree for sale is not in any way enlarged 
by his omission to make persons in possession parties to the 
suit. A person’s right could not be enlarged by an omission 
made by him; nor could any person take advantage of a default 
or omission made by him. Questions of lis pendens apart, it 
seems clear, on principle, that a person who has acquired a 
right to possession on the date of a simple mortgagee’s suit 
could not in any way be prejudiced regarding that right by the 
result of a decree or proceedings in that suit to which he was 
not a party. Such a person could not be compelled to redeem 
such prior mortgagee or subsequent purchaser in execution of 
such mortgagee’s decree. The rights conferred by the prior 
mortgage should, in such circumstances, be worked out, as 
against such persons in possession, only by a fresh suit for sale, 
if it be otherwise maintainable. 


In decided cases, one finds general expressions used by 
learned Judges in discussing rights of parties with reference 
to mortgage suits, which are likely to lead to confusion if 
some stray sentences from such judgments be sought to be 
taken as laying down the law, irrespective of the other 
sentences in such judgments, the facts of the case and the actual 
decision in the suit. One will have to see what the actual 
decision was, and what exact contentions were in fact put 
forward by the contending parties; also, who had possession 
and how the same was acquired and when, and the nature of 
the proceedings in which possession was taken. If these and 
other relevant circumstances are ascertained and kept in view, 
it seems to me that almost all the decisions (except Venkata- 
subbarayudu v. Nagammal by one learned Judge) that were 
quoted to us could be reconciled. Iam far from saying that 





1. (1929) 59 M. L. J. 39. 
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there are not observations in some of the judgments which, 
taken by themselves, would not be too wide; further, there are 
some observations which are quite obster, with reference to 
points not necessary for the actual decision in such cases. But 
the various decisions themselves seem to be generally reconcila- 
ble to one another and in accordance with sound legal princi- 
ples, and, in my view, the law of mortgages, relating to the 
point now under consideration, should be taken to be well settled 
so far as our Courts are concerned. 


I now proceed to consider the important decisions to which 
our attention was drawn. 


In Veéenkaianarasammah v. Ramiah1, (decided before the 
Transfer of Property Act), the first mortgagee became 
purchaser in execution of his decree in a suit to which the 
second mortgagee was not a party. As the date of sale under 
which the first mortgagee purchased was prior to the sale under 
which the second mortgagee claimed possession, it was held 
that the earlier purchaser was entitled to possession, subject to 
the substantial rights of the parties being worked out ina 
proper suit. To the actual decision of the learned Judges in 
that case, no exception could be taken; but there are observa- 
tions in the course of the judgments which are open to objec- 
tion. One of the learned Judges went so far as to observe 
whether the defendant’s mortgage was still on foot and capable 
of being enforced, being apparently of opinion that the defend- 
ant’s mortgage right if still existing was barred of any further 
remedy, though the other learned Judge simply remarked that 
the Court could not give effect to the defendant’s mortgage in 
that suit, but must leave the defendant to assert his stents on 
foot of it as he may be advised. 


In I.L.R. 5 Calcutta there are two cases relevant to the ques- 
tion, one Nanack Chand v. Teluckdye Koer aná the other Dir- 
gopal Lal v. Bolakee’, both by Sir Richard Garth, C. J. and 
Justice Prinsep. The learned Judges held that in such cases no 
question could arise as to which mortgage was prior in point 
of time, observing that the real question that has to be decided 
_ was which of the parties could prove a prior title to possession. 
In one of those cases both the mortgages bore the same date, 


1. (1879) I. L. R. 2 Mad. 108. 2. (1879) I. L. R. 5 Cal. 265. 
3. (1879) LL. R. 5 Cal. 269. 
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and in the other case, the second mortgagee was the firs} 
purchaser in point of time. 

In Ramanadhan Chetti v. Alkonda Pillai! the first pur- 
chaser was held entitled to obtain possession, subject to the 
rights of parties being adjudicated in a proper suit. The learned 
Judges, Best and Subramania Aiyar, JJ., observed as follows at 
page 502 :— 

“For the purposes of this suit, the fact that, by reason of plaintiff's 
purchase of the plaint land, the mortgagor’s interest therein had ceased to 


exist prior to the defendant’s purchase is sufficient for holding that plaintiff is 
entitled to the declaration and injunction asked for in his plaint.” 


Similarly, in Muhammad Usan Rowthan v. Abdulla 
Shephard, J., observed (Boddam, J., concurring) :— 


“These cases are plainly distinguishable from the case in which the 
second mortgagee has taken possession under his mortgage. It stands to 
reason that the right to possession so obtained cannot be affected by the 
result of a suit on the first mortgage, in which the mortgagee in possession 
was not made a party.” 


And later on: 


“Itis a necessary consequence of framing a decree in the manner in 
which the decree now being executed has been framed that further litigation 
should ensue. Practically the question we have to decide is, who shall take 
the first step in that litigation? In my view, it is the respondents who must 
take the first move, since the appellant was in lawful possession under a title 
prior to that acquired by the respondents.” 


There the second mortgage was one with possession and 
the second mortgagee was not made a party to the first mort- 
gagee’s suit. It was held that the first mortgagee was not 
entitled to dispossess such a second mortgagee in possession 
in execution proceedings. 

In Akatti Motdin Kutty v. Chirayil Ambus the learned 
Judges held that in such cases priority must be determined, not 
by reference to the dates of the mortgage documents, but 
according to the dates of the sales. 

Entholi Kishakkikandy Kanaran v. Vallath Koylil Un- 
nooli4 was a case decided by Boddam and Miller, JJ., where 
the first mortgagee had not made the subsequent purchaser of 
the equity of redemption in possession of the properties, party 
to his suit, and it was held that the auction purchaser in the 
first mortgagee’s suit was not entitled to sue for possession 


1. (1895) I. L. R 18 Mad 500: 5 M. L. J. 197, 
2. (1900) I. L. R. 24 Mad. 171 at 174: 10 M. L. J. 347. 
3. (1902) L L. R 26 Mad. 486. 
4. (1907) L L. R 30 Mad. 500: 17 M. L. J. 431. 
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simplicitur, as all that passed to him at the Court sale in such a 
suit was the right of the first mortgagee as a simple mortgagee. 


Similarly, in Kutti Chettiar v. Subramania Cheitiar! it was 
held by Sir Arnold White, C. J. and Justice Abdur Rahim that 
the interests of the judgment-debtor passed to the purchaser at 
the first sale, and the purchaser at the second sale of the 
judgment-debtor’s interest in the property took nothing, as the 
judgment-debtor had then no saleable interest in the property, 
and that the suit filed by the purchaser in the second sale simply 
to recover possession was not maintainable. 


In Chandramma v. Seethan Naidu I had to consider 
practically the same question. The first mortgagee filed a suit 
against the mortgagor only, without making the purchaser 
of the equity of redemption who was in possession of 
the property a party to the suit. It was held that the 
auction purchaser could not dispossess such purchaser of 
the equity of redemption in similar circumstances. The case 
was similar tothe one in Entholi Kishakkikandy Kanaran v. 
Vallath Koylil Unnoolss. After discussing the rights of parties 
in such cases, the Court (Justice Reilly and myself) held 
that the auction purchaser’s suit in such cases should not be one 
simply to recover possession, but should be one to enforce the 
first mortgage. That principle applies to the present case also. 
The question has been recently discussed by Waller and 
Krishnan Pandalai, JJ., in Chinnaswamt Padayachi v. Darma- 
linga Padayachis. The earlier cases are noticed t# extenso, and 
the same result has been arrived at by the learned Judges. To 
the same effect is the decision of a Full Bench of five learned 
Judges of the Allahabad High Court reported in Hargu Lal 
Singh v. Gobind Rats, the facts of which were similar to the 
facts in Entholi Kishakkikandy Kanaran v. Vallath Koylü 
Unnoolis and Chandramma v. Seethan Naidu. 


The reference to the Full Bench on tbe present occasion 
has been caused because of “a contradiction between Chinna- 
swami Padayachi v. Darmalinga Padayachi# and Chinnu Pil- 
lai v. Venkatasamy Chettiar’. On going through the judgment 


1. (1909) L L. R. 32 Mad. 485: 19 M. L. J. 728. 
2. (1930) 61 M. L. J. 316. 
3. (1907) LL.R. 30 Mad. 500: 17 M.L.J. 431. 
4, (1932) 63 ALL.J. 394. 5. (1897) I.L.R. 19 AIL 541 (F.B.). 
6, (1915) LL. 40 Mad. 77:30 MLJ. 347. 
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in Chinnu Pillai v. Venkatasamy Chettiar! I find that there 
were three mortgages in that case and that the third mortgagee 
—the plaintiff in the later suit—was not joined as a party to the 
earlier suit on the second mortgage. The Ist defendant was the 
mortgagor. In execution of the second mortgagee’s decree, the 
property was purchased by the 2nd defendant, who also redeem- 
ed the first mortgage (on which alsoa suit evidently had been 
brought and a decree obtained). The 2nd defendant contended 
that the plaintiff’s only remedy was to redeem the first two mort- 
gages which were then vested in him (the 2nd defendant). The 
Lower Court held that the properties should be sold free of all 
mortgages and that the proceeds of the sale should be applied 
first in payment to the 2nd defendant of the amounts due under 
the first two mortgages, and the balance, if any, should be 
applied towards the discharge of the third mortgage held by the 
plaintiff. Against that decree the 2nd defendant (who, as 
already stated, represented the first mortgagee and also the 
rights of the auction purchaser in the second mortgagee’s suit). 
preferred an appeal to the High Court. The appeal was dis- 
missed. No objection could be taken to the actual decree 
passed in that case. No doubt in the course of a very long 
discussion contained in the judgment, there are certain observa- 
tions which, taken apart from the facts of the case, would be 
too wide and dubious, if not open to objection. But, as already 
remarked, the observations of the learned Judges especially in 
such mortgage suits should be taken along with the facts of the 
cases, keeping in mind, who was in possession of the property, 
and under what right, and also the decrees actually passed in 
such cases. The learned Judges, while in their turn criticising 
the decision in Venkaianarasammah v. Ramtah3 and Venkata- 
giri v. Sadagopachariar8 have themselves made certain obser- 
vations rather too wide, unless those are taken with the facts 
of the case and the actual decision thereon. 


The Full Bench decision in Mulla Vittil Seethi v. Achuthan 
Natr4is in favour of the view we are inclined to take, and is in 
consonance with the actual decision in the several cases quoted 
above. The facts of the casein Mulla Vitil Seethi v. Achuthan 





1. (1915) I. L. R. 40 M. 77: 30 M. L. J..347. 
2. (1879) LL.R. 2 Mad. 108. 3. (1911) 22 M.L.J. 129. 
4, (1911) 21 ML.J. 213 (F.B). : 
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- Nairl resemble the facts of the cases in Entholi Kishakkt- 
kandy Kanaran v. VaHath Koylil Unnoolis and Chandramma 
v. Seethan Natdus. The Full Bench held that the first mort- 
gagee who purchased the property in execution of a decree on 
his mortgage was not entitled to a decree for possession against 
the puisne mortgagee with possession who was not impleaded 
in the first mortgagee’s suit. 


In Het Ram v. Shadi Ramt (Hetram’s case) the Privy 
Council observed : 

“As their Lordships have already indicated, the second mortgagee, not 
having been made a party, was not affected by the decree made in the (first 
mortgagee's) suit of 1892.” 

As already remarked, a simple mortgage does not confer 
on the mortgagee the right to possession of the property but 
only a right of sale thereof. The right to possession remains 
in the mortgagor who is entitled to transfer possession to any- 
body he likes, in spite of the fact that he has created, thereon, 
simple mortgages already. The person tc whom such possession 
is transferred may be a second usufructuary mortgagee or the 
purchaser of equity of redemption from the mortgagor after the 
simple mortgage; or a purchaser in Court sale might have 
obtained possession in execution of a money decree to which 
the mortgagor was a party. Such a decree might be a mere 
money decree, or it may be a decree for sale passed at the 
instance of a simple mortgagee whether he be the first simple 
mortgagee or a puisne mortgagee. The purchaser of the mort- 
gagor’s rights in such cases would be entitled to be put into 
possession of the ‘property. He has purchased such right to 
possession for valuable consideration; and that being so, he 
could not be deprived of such possession except by proceedings 
properly taken by such mortgagee or later purchaser in a suit 
properly brought for proper relief, making such purchaser in 
possession, party to the same. It is elementary law that a 
person’s rights could not ordinarily be affected by proceedings 
to which he was not a party. The mortgagor could not represent 
such person in possession, in proceedings instituted after such 
person had acquired right to possession. Questions of ls 
pendens apart, the person who first acquired the right to pos- 


1. (1911) 21 M. L. J. 213 ÇF. B.). 
2. (1907) LL.R. 30 Mad. 500: 17 ML.J. 431. 3. (1930) 61 M.LJ. 316. 
4. (1918) L. R. 45 LA. 130: I.L.R. 40 All. 407 at 410:35 M. L J. 1 (P. C.). 
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session—that is, first in point of time—in proceedings to which 
the mortgagor was a party if the acquisition was by virtue of 
Court proceedings, or privately from the mortgagor if the same 
be effected outside Courts, would be entitled to have and also 
to retain such possession, till a proper suit is instituted by the 
mortgagee concerned (or the auction purchaser in his suit) 
afier making also such person in possession, party to the same. 
It is not right to say that the right of the person thus entitled 
to, or actually in possession, is only to redeem the prior mort- 
gage. No doubt such a person would be entitled to redeem the 
prior mortgage, but he could not be compelled to do so (as if 
that was the only thing he was entitled to), if, having regard to 
the value of the property and the amount of the prior mort- 
gage, he should not think it profitable or worth his while to do 
so. A simple mortgagee, whether he be the first mortgagee or 
the puisne mortgagee, could not take advantage of his own 
omission in making persons in possession of the property, 
parties to his suit; nor could he contend that the right of such 
a person in possession is only to redeem the prior mortgage. A 
simple mortgagee’s right is prima facie one to have the mort- 
gaged property sold. Such a mortgagee does not acquire higher 
or further rights by filing (what may be called for the present 
purpose) an ineffective suit by omitting to make persons enti- 
tled to possession and puisne mortgagees, parties to the same. 
Such a result could not be avoided by the plea of want of 
notice, on the part of the prior mortgagee, of the subsequent 
transactions relating to the property. Equity pf redemption and 
right to possession are valuable ‘rights tm rem’, and persons 
who have properly acquired such rights could not be prejudiced 
in their legal rights simply because the prior simple mortgagee 
had not personal knowledge or notice of the same. Cases of 
choses in action might be different. 

In some of the cases, the second mortgage was a usufruc- 
tuary mortgage with possession. See Muhammad Usan Row- 
than v. Abdullai. It is clear that such second mortgagee 
could not be dispossessed by the auction purchaser in 
the first mortgagee’s suit, when he was not made a party to such 
suit. In the other cases, both the mortgages were simple mort- 
gages, but the second mortgagee sued first and obtained 
a decree, and in the auction sale the mortgagor’s right to 





1. (1900) LL.R. 24 Mad. 171: 10 M. L. J. 347. 
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possession was purchased by a third person as the auction 
purchaser. When such auction purchase was made prior in 
point of time to the sale held in execution of the first mort- 
gagee’s decree, it was held that the first auction purchaser was 
entitled to, and also to retain, possession. The same result was 
arrived at when the first auction purchase was made in execu- 
tion of the first mortgagee’s suit, but emphasis was laid on such 
auction sale being prior in point of time to the auction sale held 
in execution of the second mortgagee’s suit. It is expressly 
mentioned that the priority in the date of the mortgage does 
not malter, but that the deciding factor is the priority in the 
date of sale which carries with it the right to possession. I 
need not repeat that, in the present case, there is no complica- 
tion caused by the application of the doctrine of lis pendens 
to these suits. 

This is the view expressed by Dr. Rash Behari Ghose in 
his “Law of Mortgage in India”. See 4th Edition, pages 621 
and 622. 


“ The first mortgagee, or auction purchaser in the suit filed by the first 
mortgagee, could in such circumstances only call for the sale of the property, 
if he is not redeemed by the persons left out in such suits; he would be 
utitled to a first charge on the proceeds to the extent to which the purchase 
money was applied in payment of the mortgage debt.” (Page 621.) 


And at page 623 the learned author expressly states: 


“I may here observe in passing that as between two rival purchasers, 
the title to the outstanding equity of redemption is determined by the priority, 
not of the respective mortgages, but of the respective sales.” 


Having regard to the actual decisions in Venkatanara- 
sammah v. Ramiah,) Chinnu Pillai v. Venkatasamy Chettiar 
and Chinnasanu Padayachi v. Darmalinga Padayachi I am not 
able to find ‘any contradiction in principle’ in the said decisions. 
I hold that the purchaser whose purchase is earliest in point of 
time is entitled to retain possession in such cases, and that the 
rights of a simple mortgagee, who omitted to make subsequent 
puisne mortgagee or subsequent usufructuary mortgagee or 
subsequent purchaser of the equity of redemption, party to his 
suit, should be worked out in a suit for sale to be instituted by 
him or his representative in interest. 

In this view, it follows that the Civil Miscellaneous Appeal 
should be dismissed with costs. 





1. (1879) I. L. R 2 Mad. 108. 
2. (1915) L L. R. 40 Mad. 77: 30 M. L. J. 347. 
3. (1932) 63 M. L. J. 3%. 
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In the Civil Miscellaneous Second Appeal, it is necessary 
to observe that as soon as the decree, in execution of which the 
receiver was appointed, is satisfied, the auction purchaser 
(appellant before us) would be entitled to possession, since no 
absolute right to possession (but only a qualified right to 
possession) passed away from the mortgagor before the 
subsequent auction purchase by the appellant. The auction 
purchase of the appellant in C. M. S. A. No. 182 of 1931 will 
have effect, subject to the other decree being satisfied. The 
decree-holder’s right of charge in respect of maintenance for 
subsequent period will not be affected. No such distinction 
occurs in the other Civil Miscellaneous Appeal No. 481 of 1930 
before us. 

Subject to these observations, both the Civil Miscellaneous 
Appeal and the Civil Miscellaneous Second Appeal are dismiss- 
ed with costs. 

Cornish, J.—If the appellant here was suing to enforce his 
rights, acquired by purchase, of puisne mortgagee against the 
respondent as the prior encumbrancer, Chinnu Pillai v. Venkata- 
samy Chettiar would be applicable. In that case it was 
held that where a prior mortgagee has sued for sale without 
impleading the puisne mortgagee, and the property has been 
sold in execution, the puisne mortgagee is entitled to sue for a 
sale of the mortgaged property (the purchaser being made a 
party) free of all mortgages, the prior mortgage first being 
paid out of the sale proceeds. But the case with which we are 
called upon to deal has not reached that stage. It is one of pro- 
ceedings in ejectment under O. 21, R. 97, Civil Procedure Code. 
The appellant, the purchaser of the property at a sale in execu- 
tion of the mortgage decree, complained that he had been 
resisted by the respondent in obtaining possession of the pra- 
perty. By Rule 99 of that Order the Court is directed, if 
satisfied that resistance is occasioned by any person (other than 
the judgment-debtor) claiming in good faith to be in possession 
of the property on his own account, to dismiss the application. 
I cannot imagine a stronger instance of a bona fide claimant 
resisting dispossession than the respondent. She had been put 
in possession by the Court as receiver in execution of her 
decree against the judgment-debtors in enforcement of a charge 
created by them in her favour upon the property. Her charge, 
Oo 


"1, (1915) L LR. 40 Mad. 77: 30 M. L. J. 347. 


LXV] THE MADRAS LAW JOURNAL REPORTS. 13). 


~~ 
her decree, and her possession were severally anterior in date 


to the mortgage, the mortgage decree, and the appellant’s: 


purchase under that mortgage. The appellant was not a 
purchaser from a person in possession of the property. Posses- 
sion at the time of his purchase and before it was with the res- 
pondent. These facts are, in my opinion, quite sufficient to 
negative appellant’s claim to eject the respondent. There is a 
string of cases commencing with Vekatanarasammah v. 
Ramiah\ down to Chinnasami Padayachi v. Darmalinga 
Padayachs? which have confirmed the principle that where the 
competition for possession is between purchasers under mort- 
gages of different dates upon the property sold priority of date’ 
of purchase gives priority of title to possession. This principle 
appears to me to be unshaken by the criticism made in Chinnu 
Pillai v. Venkatasamy Chettiar3 and upon some of those 
cases. The Court in Chinnu Pillai v. Venkatasamy Cheittiar8 
was not commenting upon the soundness of the principle but 
upon certain expressions in the judgments under criticism. 
There is nothing in the judgment opposed to the claim of the 
respondent in this appeal to remain in possession. I agree that 
the appeals should be dismissed. 


B. V. V. Appeals dismissed. 





PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow.] 
PRESENT :—LorD THANKERTON, SiR JoHN WALLIS AND 
SIR LANCELOT SANDERSON. 


Nawab Sultan Begum and others .. Appellanis* 
v. 
Nawab Qamar Ara Begum .. Respondent. 


Pardanashin lady—Gtft by-—Burden of proof. 

Held, on the evidence, that the appellants, who claimed certain proper- 
ties under a gift made in their favour by a Muhammadan pardanashin lady, 
had sufficiently discharged the inıtial onus wbich lay upon them and had 
established that the donor knew and realised what she was doing. 


Judgment of the Chief Court of Lucknow reversed on the facts. 

Appeal No. 19 of 1931 from a judgment and decree of the 
Chief Court of Oudh, dated the 6th November, 1929, partly 
confirming and partly reversing a judgment and decree of the 
Subordinate Judge of Lucknow, dated the 23rd May, 1928. 
eS 


* P.C. Appeal No. 19 of 1931. 28th March, 1933. 
Oudh Appeal No. 6 of 1930. 
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The facts of the case are fully set out in the Board's judg- 
ment. The judgment of the Chief Court is reported in 6 O. W. N. 
1112. ' 

Dunne, K. C. and S. Hyam for appellants. 

Abdul Majid for respondent. 

28th March, 1933. Their Lordship’ judgment was deli- 
vered by 

Lorp THANKERTON.—This is an appeal from a decree of 
the Chief Court of Oudh, dated the 6th November, 1929, which 
varied a decree of the Court of the Subordinate Judge of 
Lucknow, dated the 23rd May, 1928. 


The respondent instituted the present suit on the 29th 
March, 1928, for partition of the estate left by Nawab Abida 
Begum, a Shia Mahomedan lady, who died on the 25th Septem- 
ber, 1924, aged about 80 years, and leaving three step-sisters as 
her heirs. The respondent is the grand-daughter of one of the 
three sisters, since deceased, and she claims one-third of the 
estate left by Abida Begum. 


The appellants are defendants in the suit. Appellant No. 1 
is the purchaser of the right, title and interest of the two other 
sisters of Abida Begum inher estate, and, as such, is entitled 
to two-thirds thereof. The remaining appellants are the 
husband and children of appellant No. 1. The appellants hold 
several properties which are claimed by the respondent to 
belong to the estate of Abida Begum. 


Abida Begum was twice married but had no children. Her 
first husband died in 1889, and she inherited part of his wasika, 
or Government pension, which brought her Rs. 293-10-2 per 
month. On her mother’s death in 1894, this pension was increas- 
ed to Rs. 542-14 per month, and in 1910 it was again increased 
to about Rs. 800 per month, which she drew up to her death. 
In 1898, under the compromise of a decree that she had obtain- 
ed for her dower and her one-fourth share of her first husband’s 
estate, she received Government Promissory Notes for 
Rs. 26,000 and Rs. 5,247 cash, in addition to certain moveables 
which she had taken in part satisfaction of her decree. 


About 1894 Abida Begum married Abid Husain Khan, by 
a muta marriage, as her second husband. He was also a Shia 
Mahomedan and a widower, having two daughters, Fatima 
Begum and Sultan Begum (appellant No. 1), then aged about 
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six and four years respectively. Abid Husain had been the 
salaried medical attendant of Abida Begum’s first husband. 
Abid Husain died on the 22nd November, 1910, leaving as his 
heirs his two daughters, his mother Jafri Begum, and his 
widow Abida Bégum. It may be added that in 1902 appellant 
No. 1 had been married to appellant No. 2, who was the grand- 
son of Abida’s only brother, who had predeceased her, and that 
appellants-Nos. 1 and 2 continued to live in family with Abida 
Begum until the latter’s death. 


As regards Abida Begum, there can be no doubt that she 
remained a capable woman up to the date of her death, that she 
allowed Abid Husain to manage all her affairs from after her 
first husband’s death until his own death, and that she had a 
devoted affection for both appellants Nos. 1 and 2 and for their 
children. The learned Judges of the Chief Court state, 


“We do not believe that she was of commanding intellect or of great 
business capacity, but the evidence shows to us that she was a lady of an 
intellect as high as the intellect of most ladies of her birth and of her 
upbringing and that she preserved her faculties to a somewhat surprising 
extent to the date of her death.... The conclusions which we draw from 
the facts here are that Nawab Abida Begum was at the time of her husband’s 
death of intellectual capacity greater than that possessed by most of the 
ladies of a similar position to her own, that she was very devout, spending 
her time largely on religious observances, that she bad certain literary tastes 
which were connected with her religion (her poems were religious) and that 
she, a childless woman, lavished her affection upon the daughters of Abid 
Husain, She further showed kindness to other members of his family, 
having Jafri Begum, her husband’s mother, to live with her and on the 
evidence treating his other relations with great consideration. She appears 
to have been a woman singularly disinclined to extravagance. She seems to 
have lived well within her income. We shall discuss later what became of 
her savings. She clearly was not a woman who wasted her money. On the 
other hand, she husbanded her resources. She lived modestly in a house 
which had not cost a great deal of money and was apparently happy in the 
exercise of her religious duties and in the society of her favourite Sultan, 
Sultan’s husband and Sultan’s children.” 


In substance this agrees with the conclusions expressed by 
the Subordinate Judge, and their Lordships accept it as correct. 

The properties in suit consist of (1) properties in respect 
of which Abida Begum had executed deeds of transfer in 
favour of Abid Husain or his heirs, (2) properties purchased 
by Abid Husain, the sale deeds being in his favour, and (3) 
properties acquired in the name of appellant No. 1 or appellant 
No. 2, or their children. The main case for the respondent, as 
plaintiff, was that Abida Begum was an old and imbecile 
woman of weak intellect, who was entirely under the influence 
of, Abid Husain, and appellants Nos. 1 and 2, and that they 
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‘thus obtained the transfers under head (1) and the use of her 
moneys for the acquisitions 1nder heads (2) and (3). The 
main case in defence was that the properties had been acquired 
by Abid Husain and appellants Nos. 1 and 2 out of their own 
moneys, and a denial of the alleged incapacity of Abida Begum 
-or the exercise of any undue influence by them. 

The questions raised in this appeal relate only to four pro- 
‘perties and rest upon a somewhat changed basis of argument 
on both sides. 

As would be inferred from what has been already stated, 
the respondent’s case of incapacity and undue influence has 
“been rejected by both Courts, and further it has been held that 
the respondent is precluded from claiming ‘any of the properties 
acquired by Abid Husain because of the action of Abida Begum 
in accepting, as widow and an heir of Abid Husain, her share 
in the partition of Abid Husain’s estate, these properties being 
included as forming part of that estate, although it seems clear 
enough that the moneys used for the purchases belonged to 
Abida Begum. 

The four properties remaining in dispute are (a) War 
Loan Certificates of the face value of Rs. 24,000, purchased in 
the name of appellant No. 1 in May, 1917, at a cost of 
Rs. 22,800; (b) War Bonds of the face value of Rs. 12,000, 
‘purchased in the name of appellant No. 2 in August, 1918, at 
par; (c) two adjoining plots of land purchased in 1917 ata 
-cost of Rs. 1,050, on which a building named “ Sikandar 

Manzil” was subsequently constructed at a cost of about 
_Rs. 10,000, one plot being taken in the name of appellant No. 1 
„and the other in the name of her infant son, appellant No. 3; 

and (d) the rights under a registered deed of sale dated the 
“26th October, 1923, executed by Abida Begum in favour of the 

‘infant children of appellarit- No. 1, who are appellants 
Nos. 3—6, purporting to sell to them, fora consideration of 
‘Rs. 10,000, her right, title and interest in a one-third share of 
two houses which her mother left in 1895, subject to: a 
mortgagé¢ of the year 1893 for’Rs. 9,000. 

' As regards properties (a), (b) and (c) the appellants do 
not now dispute that the necessary moneys for these tran- 
“sactions must be taken to have been supplied by Abida Begum, 
but- -they maintain ‘that-they were effectively gifted to them by 
‘Abida Begum. The respondent denies this and maintains’ that 
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they were benami transactions on behalf of Abida Begum, and 
-that they formed part of her estate. Shortly after the death of 
Abida Begum appellants Nos. 1 and 2 sold the War Loan and 
.War Bonds and, in their place, purchased for Rs. 35,000 a 
perpetual maintenance of Rs. 2,100 a year. 


The Subordinate Judge held, on the evidence, that- pro- 
perties (a), (b) and (c), or the money for their acquisition 
and for the erection of the building on (c), were gifted by 
Abida Begum to the respective appellants in whose name they 
stood, but the Chief Court reversed that finding, differing in 
the inference to be drawn from the facts. These facts are fully 
detailed in both judgments, and it is unnecessary to reiterate 
them in detail. Their Lordships prefer the conclusions of the 
Subordinate Judge. In their opinion, all the circumstances go 
to support this view. Abida Begum had made a wakf of the 
moneys she had recovered from her first husband’s estate, and 
was able not only to live comfortably on her wasika, but to 
make very considerable savings out of it; it was from these 
savings that the various properties in suit were acquired. Her 
only brother was dead, and she had only the three half-sisters, 
apart from her second husband and his family, her devotion to 
whom has already been stated; these relations made it a most 
natural thing that, after the death of Abid Husain, she should 
make gifts to appellant No. 1 and her husband and family, who 
would not be among her heirs. On the other hand, it is not 
clear that any advantage would be gained by her carrying out 
benami transactions in.favour of parties other than her heirs. 
But the decisive fact, in their Lordships’ opinion, is that, as 
found by the Subordinate Judge, the interest on the War Loan 
was drawn by appellant No. 1, and the War Bonds remained in 
the possession. of appellant No. 2, who drew the interest on 
them. In the case of “ Sikandar Manzil,” the house is-named 
after appellant No. 2, and this, along with the other circum- 
stances, is sufficient, in the opinion of their Lordships, to prove 
the gift of this property. The respondent maintained that, 
Abida Begum being a pardanashin lady, the appellants had 
failed to prove that she knew and realised what she was doing; 
their Lordships are of opinion that, in view of the findings of 
the Subordinate Judge, the appellants have discharged their 
burden of proof in this respect. 
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As regards property (d), there is no doubt that the con- 
sideration of Rs. 10,000 was borrowed from the bank by appel- 
lants Nos. 1 and 2 and was handed over to Abida Begum in the 
presence of the Sub-Registrar at the time of the transaction, 
and that the debt to the bank was subsequently repaid in instal- 
ments. The appellants maintained that it was a genuine sale, 
the price being provided by them. Both Courts below have held 
that the transaction was not a genuine sale, the form of a sale 
deed and the handing over of the money being a mere farce. 
The appellants accept these findings, and now seek to maintain 
that the property was gifted by Abida Begum, but this was not 
pleaded nor was it included in the issues, and there was no in- 
vestigation into the facts'in order to ascertain whether the gift 
was completed according to the requirements of Mahomedan 
Law; accordingly, their Lordships are unable to entertain or 
consider this contention. 

In result, the appeal will succeed as aceite (a) the War 
Loan Certificates for Rs. 24,000; (b) the War Bonds for 
Rs. 12,000; and (c) the “Sikandar Manzil” property, and will 
failas regards (d) the interest in the two mortgaged houses. It 
follows that the decree of the Subordinate Judge, dated the 23rd 
May, 1928, should be affirmed, and that the decree of the Chief 
Court, dated the 6th November, 1929, should be reversed in so 
far as it granted decree in the respondent’s favour for 
Rs. 12,000, being one-third of the War Loan and War Bonds, 
and for a one-third share in the “ Sikandar Manzil”. f 

As regards costs in the Chief Court and of this appeal, 
their Lordships are of opinion, in view of the grounds expressed 
by the Chief Court’ for their ‘decision às to costs in their Court 
and the partial failure of this appeal ona lesser point, that 
substantial justice will be done by giving the appellants the 
costs of this appeal, and not disturbing the decree of the Chief 
Court in this respect. Their Lordships will humbly advise His 
Majesty accordingly. 

Solicitors for appellants: Barrow, Rogers & N evill. 

Solicitor for pespondent Harold. Shephard. . 

K.J. R. DOE À Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace OWEN Compton Brasiey, Ki., 
Chief Justice AND Mr. JusTIczE BARDSWELL. 


Modali Ademma .. Petitioner*® (Petitioner) 
v. 
Lanka Venkatasubbayya and .. Respondents (Respond- 
another ents 2 and 3). 


Civil Procedure Code (V of 1908), S. 39 and O. 21, Rr. 6,7 and 8&— 
Order of transfer of decree—When takes effect—Copy of decree not re- 
ceived—Power of transferee Court to entertain application for execution. 


An order of transfer of a decree takes effect from the date on which the 
order is made and the Court to which the decree is so transferred for execu- 
tion can from that date entertain an application for execution even though a 
copy of the decree has not been received by the executing Court. 


Arimuthu Chetty v. Vyapuri Pandaram, (1911) I.L.R. 35 Mad. 588: 21 
M.L.J. 505, approved. 


Nanjunda Chettiar v. Nallakaruppan Chettiar, (1928) 55 M.L.J. 120, 
overruled. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif of 
Markapur, dated 30th October, 1928, in E. P. No. 267 of 1928 
in Small Cause Suit No. 3260f 1916 on the file oF the Court 
of the District Munsif of Kanigiri. 

Kasturi Seshagiri Rao for petitioner. 

L. S. Veeraraghava ar and M. V. Venkatesan for 
respondents. 

The Court delivered the ‘following 


Jupcments. The Chief Justice——The Civil Revision 
Petition raises an interesting question of practice. Ithas been 
put before us by our learned brother Krishnan Pandalai, J., 
on account of a conflict of opinion of two single Judges, 
one of Krishnaswami Aiyar, J., in Arimuthu Chetty v. 
Vyapuri Pandarami and the other of Jackson, J., in Nanjunda 
Chettiar v. Nallakaruppan Chettiar’. Our learned brother 
Krishnan Pandalai, J., was inclined to agree with the earlier 
decision. 

The question is, when does an order of transfer of a decree 
take effect so as to enable the Court to which the decree is 
transferred to entertain applications for execution? This isa 
matter of some importance in some cases, and it is so in this 


*C.R.P. No. 734 of 1929. 24th February, 1933. 
1, (1911) LLR. 35 Mad. 588: 21 MLLJ. 505. 2. (1928) 55 M.L.J. 120, 
R—18 


Beasley,CJ. 


Ademma 


v. 
Venkata- 
subbayya. 





Beasley, CJ. 
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case because, if the view in Arimuthu Chetty v. Vyapuri Pan- 
daram1 is to prevail, then the petitioner’s application for exe- 
cution was not barred by limitation; and, in my view, the 
question of limitation has an important bearing in coming to a 
decision upon this point. In Arimuthu Chetty v. Vyapuri Pan- 
daramı the view expressed is that even though a copy of the 
decree has not been received by the executing Court, the decree- 
holder is entitled to apply to that Court for execution. Jackson, 
J., in Nanjunda Chettiar v. Nallakaruppan Chettiar3 takes the 
contrary view. In the former case Krishnaswami Aiyar, J.» 
says: 

“I am not at all sure, having regard to the provisions of Rules 6, 7 and 
8 of O. 21, that the Court to which a decree is sent for execution 18 authoris- 
ed to execute it before a copy of the decree is received; but I think there is 
force in the contention that, when once an order is made sending a decree to 


another Court for execution, that by itself is sufficient to entitle the decree- 
holder to apply to the Court to which the decree is sent for execution.” 


Jackson, J. considers that, as the Court to which the 
decree is sent for execution has no authority to execute it until 
it is received, it has no authority to entertain the application for 
execution. In my opinion, the two things do not necessarily 
go together. For one thing, a judicial order dates from the 
time when the order,is made and therefore the transfer of a 
decree to another Court for execution dates from the date 
when the order of transferis made. There is another matter 
to be considered in this connection and it is this that, if the 
view taken in Nanjunda Chettiar v. Nallakaruppan Chettiar is 
the correct one, then the following position will arise: The 
decree-holder after the order of transfer is once made by the 
Court passing the decree cannot thereafter apply to that Court 
for execution. That Court has finished with the matter and by 
its order of transfer has transferred the decree to another 
Court. In the meanwhile what is the decree-holder to do? It 
may take some days to transmit the decree and the record and 
during that time what is to become of the rights of the decree- 
holder? He has no rights at all which he can avail himself of 
if the correct view is that taken by Jackson, J. in Nanjunda 
Chettiar v. Nallakaruppan Chetitar8. They are in a state of 
suspense and during the interval between the despatching of the 
decree by the transferring Court and the receipt of it by the 


1. (1911) LL. R. 35 Mad. 588: 21 M. L. J. 505. 
2, (1928) 55 M. L. J. 120. f 
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executing Court, the decree-holder is powerless to do anything. 
That may bring with it the following unfortunate result. The 
decree-holder has a period of time given to him during which 
to execute his decree and after that time has expired he is 
barred by limitation. It seems to me that, if the executing 
Court cannot entertain an application by a decree-holder for 
execution until the receipt of the decree and the order for 
transfer has been passed two or three days previously, the 
period of limitation given to a decree-holder is thereby reduced; 
because although within time at the date of the order of transfer 
he may be out of time at the date of the receipt of the decree 
by the executing Court and I know of no case where a period 
of limitation once given to a person can be abridged, though 
there are numerous cases where the period is extended. This 
-seems to me to answer this question. In my opinion, the view 
taken in Arimuthu Chetty v. Vyapurt Pandaram! is the correct 
one. That being so, this Civil Revision Petition must be 
allowed with costs. 


Bardswell, J—I agree. 
S. R. i Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace OWEN CoMPTON BEASLEY, Kt., 
Chief Justice AND Mr. JUSTICE BARDSWELL. 


Degapudi Pulla Reddi .. Appellani* (Petitioner) 
v. 
.Rabala Pattabhirama Reddi and 
others .. Respondents (Respondents). 


Limitation Act (IX of 1908), S. 18—Benami purchase by decree-holders 
of judgiment-debtor's property in execution—Ap plication after a year by 
judgment-debtor to set aside confirmation of sale under O. 21, R. 90 and 
Ss. 47 and 151 of Civil Procedure Code—Fraud which prevented know- 
ledge on the part of the appitcant can save limitation, 

Where the property of a judgment-debtor was brought to sale in execu- 
-tion and was purchased by the 3rd respondent and it was alleged that the 
purchase was benami for respondents 1 and 2, the decree-holders, but the 
‘appellant put in his application under O. 21, R. 90 and Ss. 47 and 151 of the 
Civil Procedure Code to set aside the confirmation of sale after nearly a year 
since confirmation and contended that his application was not barred by S. 18 
of the Limitation Act, i 
k Held, that if the words of the section were to be followed, then any 
person whose fraud had kept from another person the knowledge of his 





*C, M.-A. No. 241 of 1931. _ . -23rd February, 1933. 
1, (1911) LL.R. 35 Mad. 588: 21 M.L.J. 505. 


Ademma 
v. 
Venkata- 
subbayya. 


Beasley, CJ. 


Bardswell, J. 


Beasley,CJ. 
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right to institute the suit or make an application was included within the pro~ 
visions of that section, If the appellant here was able to show that the 
auction-purchaser in this case had committed such a fraud as brought about 
the circumstances which appear in the first part of S. 18, then his applicatiom 
to have the confirmation of sale set aside would not be barred, because time 
would run only from the discovery of such fraud. 


Appeal against the order of the District Court of Nellore, 
dated the 17th day of December, 1930 and made in E. A. 
No. 215 of 1928 in O. S. No. 22 of 1924. 

P.V. Rajamannar for appellant. 

B. Somayya for respondents. 

The Court delivered the following 

JupcmMents. The Chief Justice.—The facts out of which 
this appeal arises are as follows. The judgment-debtor is the 
appellant and a decree in O. S. No. 22 of 1924, which was a 
suit upon a promissory note, was passed against him. His pro~ ' 
perty was brought to sale in execution of the decree and was 
purchased by the 3rd respondent in the sale held on 11th July, 
1927. It is alleged that this purchase by the 3rd respondent 
was benams for respondents 1 and 2, the decree-holders. On 
the 13th August, 1927, the sale was confirmed and then on the 
9th July, 1928, the appellant under O. 21, R. 90 and Ss. 47 and 
151, Civil Procedure Code, put in an application to set aside 
the confirmation of that sale. This application had to be made 
within 30 days and cleatly, but for S. 18 of the Limitation Act, 
if it is to be applicable to this case, was barred. The appellant ° 
alleged that his application was not barred by reason of the 
fact that he only discovered the fraud within the 30 days of the 
making of the application and that under S. 18 of the Limita- 
tion Act time does not run until the fraud is discovered. Hence 
the appellant alleged that his application to set aside the 
confirmation of the sale was not barred. 

The question before us now is whether S. 18 of the Limi- 
tation Act applies to the case where a person alleges the fraud 
not of a decree-holder but of some other person, a party to the 
sale, such as the auction-purchaser here. In the Lower Court 
the application was dismissed tn limine because the Court held 
that S. 18 of the Limitation Act does not apply to auction- 
purchasers. Upon this point there has been no decided case at 
all except Asizannessa v. Dwarika Prosad Boral,\a decision of 
a Bench of the Calcutta “High  Coiirt ‘consisting of Chotzher 


1. (1924) 86 I. C 745. 
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and Graham, JJ. In that case this question directly arose. 
Beyond that decision there is no decision at all upon the point 
although in Mohendro Narain Chaturaj v. Gopal Monduli, 
Kailash Chandra Halder v. Bissonaih Paramanic8 and Nabin 
Chandra Haldar v. Bipin Chandra Haldar’ there are observa- 
tions which support the argument put forward on behalf of the 
appellant before us to-day. But since in those cases this question 
exactly did not arise, they are mere observations although very 
useful ones. So far as this High Court is concerned, there is 
no reported decision upon the question. What we have got to 
consider here is whether the words of S. 18 of the Limitation 
Act are sufficiently wide to include any person whose fraud has 
kept from the knowledge of another person his right to institute 
a suit or make an application. The words of the section are: 


“ Where any person having a right to institute a suit or make an appli- 
cation has, by means of fraud, been kept from the knowledge of such right 
or of the title on which it is founded, . . . the time limited for 
instituting a suit or making an application (a) against the person guilty of the 
fraud or accessory thereto shall be computed from the time when the fraud 
first became known to the person injuriously affected thereby.” 


If the words of the section are to be followed, then any 
person whose fraud has kept from another person the know- 
ledge of his right to institute a suit or make an application is 
within the provisions of that section. There has been no dis- 
cussion of the merits of the case in the Lower Court. But it 
seems to me that if the appellant here is able to show that the 
auction-purchaser in this case committed such a fraud as 
brought about the circumstances which appear in the first part 
of the section then his application to have the confirmation of 
the sale set aside is not barred because time would run only 
from his discovery of such fraud. For these reasons, this 
appeal must be allowed with costs and the case remitted to the 
Lower Court for disposal according to law. 

Bardswell, J.—I agree. 


K. C. Appeal allowed: Case remanded. 


=J 





1. (1890) I. L. R. 17 Cal 769 (F. B.). 
2. (18%) 1C. W.N. 67. 3. (1925) 87 L C. 555, 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE RAMESAM, Mr. JUSTICE ANANTA- 
KRISHNA AIYAR AND MR. JUSTICE CORNISH. 


Kalagarla Sankara Mahadeva Setty .. Appellani* (Peti- 
Us tioner) 
Kalagarla Sanyasayya .. Respondent (Res- 
pondent). 


Civil Procedure Code (V of 1908), S. 145 (c)—Scope of—When no 
order allowing next friend of a minor to receive money of a minor and 
keep it wtth himself applscabtlity of O. 32, R. 6, Civtl Procedure Code. 


Where the next friend of a minor decree-holder was merely ordered to 
be allowed to draw money paid into Court by judgment-debtor in satisfaction 
of the decree, and to purchase Government Promissory Notes for the balance 
and deposit the same into Court, O. 32, R. 6 would not apply. 


Kurugodappa v. Soogamina, (1917) LL.R. 41 Mad. 40, distinguished. 


Although a suit would be at an cnd after payment of decree amount by 
the judgment-debtor, still any proceeding taken for disbursement of the said 
amount would be “a proceeding consequent” on the suit within the meaning 
of S 145 (c) until the money deposited by the judgment-debtor was finally 
disbursed. 


-— Appeal against the order of the District Court of Vizaga- 


patam, dated 8th December, 1928 made in E. A. No. 321 of 
1928 in O. S. No. 3 of 1913. 

A Court merely ordered that the next friend of a minor 
decree-holder should be allowed to draw out the money paid 
into Court by the judgment-debtor in satisfaction of the decree 
in suit, and after deducting expenses of the suit should pur- 
chase Government Promissory Notes for the balance and 
deposit the same into Court. Another person executed a surety 
bond binding himself responsible for the said amount till the 
next friend deposited in Court the Government Promissory 
Notes. The next friend died without ever depositing any 
Government Promissory Notes and when the minor, on attain- 
ing majority, filed an application under S. 145, Civil Procedure 
Code, for execution against the surety, the Lower Court dis- 
missed it relying on Kurugodappa v. Soogammal, 


B. Satyanarayana for appellant. 
Y. Suryanarayana and Kasturi Seshagiri Rao for respond- 
ent. ; 





* CMA. No. 296 of 1929, 5th January, 1933. 
1. (1917) LL.R. 41 Mad. 40. l 
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The Court delivered the following 


JupcmzntT.—In this case, there is no order by the Court 
granting leave to the next friend to receive any property on 
behalf of a minor. O. 33, R. 6 does not therefore apply. In 
this respect the case differs from the decision in Kurugodappa 
v. Soogammal. 


The question still arises whether S. 145 does not apply to 
the case. Clauses (a) and (b) do not apply. But we think 
cl. (c) applies. It is true that the judgment-debtor has paid 
the money due from him under the decree into Court and there 
is no further dispute between the two parties to the suit. But 
until the money deposited by the judgment-debtor was finally 
disbursed, there can be “a proceeding consequent” on a suit. 

The application by the next friend in which the order of 
the Court for converting the money into Government Proniis- 
sory Notes was made is such a proceeding. We think that the 
conclusion of the learned Judges in Kurugodappa v. Soo- 
gamma depended on the fact that that was a proceeding under 
O. 32, R. 6, and the observations must be confined to the actual 
facts of the case. We are of opinion that S. 145 applies and 
an order for execution against the surety may be made. In 
Ko Maung Gyi v. Daw Tok8there was no suit or proceeding 
consequent on the suit. 


We reverse the order of the Court below and remand the 
matter for fresh disposal according tolaw. The appellant will 


have costs of this appeal. Costs in the Court below will abide 
result. 


K. C. Order reversed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Mr. Justice JACKSON AND Mr. JustTIcE 

PAKENHAM WALSH. 

The Secretary of State for India 


in Council .. Appellant* (Plaintiff) 
v 


Ram Narayan Sarma .. Respondent (Defendant). 


Public servant—Dismtissal for breach of Government Servants’ Con- 
duct Rules—Taking up private employment while on leave—Leave allow- 
ance drawn until distsissal—Government whether can recover—Fundamen- 
tal Rules, R. ‘52. 


*L.P.A. No. 23 of 1927. 4th October, 1932. 
1. (1917) LL.R. 41 Mad- 40. 2. (1928) LL.R. 6 Rang. 474. 


Jackson, J. 
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The defendant, an Overseer in the Public Works Department, obtained 
leave and during the leave period took employment in a private firm in con- 
travention of the Government Servants’ Conduct Rules and of the express 
orders of the Chief Engineer. Subsequently the Chief Engineer called for 
an explanation and dismissed the defendant from the service of the Govern- 
ment for breach of the Rules. At the same time the defendant’s leave 
allowance was stopped. The Government sued the defendant later on for 
recovery of the leave allowance already drawn by him while he was in 
private service. 


Held, that in spite of his conduct the defendant was entitled to draw the 
allowance until the order of dismissal and the suit was therefore not main- 
tainable. Plea of payment under mistake of fact rejected 


Appeal under Cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Waller, dated 
the 7th day of December, 1926 and passed in C.C.C.A. No. 65 
of 1925 preferred against the decree of the Court of the City 
Civil Judge, Madras, dated the 30th day of September, 1925 
and passed in O. S. No. 245 of 1924. 

The Advocate-General (Sir A. Krishnaswami Atyar) in- 
structed by The Government Solicitor for appellant. 

K.V. Krishnaswamt Atyar and T. K. Rangaswamt for 
respondent. 

The judgment of the Court was delivered by 

r Jackson, J—The respondent, an Overseer in the Public 
Works Department, took leave in January, 1921, and was 
granted, Ex. F, extensions upto 3rd May, 1923, but wrote on 
11th August, 1922, Ex. 3, to the Chief Engineer that he would 
resign from 6th September, 1922. The Chief Engineer had 
learnt that during this leave the respondent took employment in 
a private firm in contravention of the Government Servants’ 
Conduct Rules and of the express orders of the Chief Engineer 
issued in March, 1921, Ex. D. Accordingly the Chief Engineer 
wrote on 29th August, 1922, Ex. G, calling on the respondent 
to show cause why he should not be dismissed, and on 26th 
October, 1922, an order was issued, Ex. J, that respondent was 
dismissed from the service of the Government for having taken 
up private employment during leave without permission in 
contravention of the Rules and in direct disobedience of the 
orders of March, 1921. At the same time the Executive Engi- 
neer of the division to which the respondent was attached was 
informed, Ex. IV, that no more leave allowances should be paid 
to him. 


About nine months later, on 11th August, 1923, the 
Government Solicitor wrote to the respondent demanding the 
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refund of Rs. 1312-1-0, the leave allowances drawn by him 
from 3rd January, 1921 to 31st July, 1922, while he was in 
private service without sanction in contravention of the Rules— 
Ex. K. The respondent replied that Government was not 
entitled to the refund of this sum “ drawn as allowances for 
leave legitimately due’—Ex. L. Hence the suit, and, since 
plaintiff was unsuited by a single Judge of this Court on appeal, 
the Letters Patent Appeal. 


On behalf of the appellant, the Secretary of State, it is not 
denied that respondent duly obtained leave, and was duly enti- 
tled to these allowances during leave in ordinary circumstances. 
But it is argued that he disentitled himself to the allowances by 
infringing the Government Servants’ Conduct Rules; and when 
there has been a breach of duty, allowances are no longer pay- 
able to a Government servant (cf. ground 6 of this Letters 
Patent Appeal). The allowances therefore were paid under a 
mistake of fact, and should be refunded. 


The respondent was duly granted leave, and by virtue of 
that grant, drew his allowances. His conduct may have been 
such as would justify Government in revoking his leave, but, 
unless this was done, it cannot be said that his conduct by itself 
effected a revocation. The rule that a Government servant may 
not undertake any employment is evidently framed with a view 
to the bearing that such employment may have upon a servant’s 
conduct after his resumption of public duty; for easy and well 
paid employment may well amount to a bribe. But if the ser- 
vant is not resuming public duty, the objection to his private 
employment largely vanishes; and though in the present case 
the respondent’s direct disobedience to orders might have justi- 
fied the revocation of his leave, it cannot be said that it neces- 
sarily involved such revocation. In view of his past good 
service, domestic trouble, and ultimate resignation, the superior 
authority might (which is not to say that it should) have 
condoned his lapse of conduct. Therefore it is not mere verbal 
formalism, as the learned Advocate-General would argue, for 
the Court to require assurance that the leave was actually 
revoked, before it sanctions the refund. 

Until there has been an order of revocation, or an order of 


dismissal dating from the breach of rule which would have the 
effect of revocation, R. 52 of the Fundamental Rules makes 


"R—19 


ven, J. 
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it plain that a Government servant is entitled to draw his 
allowances. 


Here English case-law in reference to mistake of fact 
affords. no assistance. If the grant of leave justifies the 
payment of allowances, and such grant cannot be automatically 
cancelled by the conduct of the servant, but only by the action 
of Government, then, when Government has taken no such 
action, the grant remains as a fact justifying the payment; and 
there has been no mistake of fact. 

The appeal is dismissed with costs. 


B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN AND Mer. JUSTICE 
SUNDARAM CHETTY. 


Pedda Venkatapathi .. Appellani* (1st Plaintiff) 


v. . 
Ganagunta Balappa and others .. Respondents (Defendants). 


Malicious prosecution— Suit for damages—W kat plaintif kas to prove 
—Reference io judgment of Criminal Court—Permissibility—Evidence Act 
(I of 1872), S. 43. i 


In a suit for damages for malicious prosecution besides the fact of the 
prosecution and of its termination in favour of the plaintiff it has to be 
shown that the prosecution was instituted without any reasonable and proba- 
ble cause and that it was due to a malicious intention. It lies upon the Civil 
Court to undertake an independent enquiry before itself of the absence of 
reasonable and probable cause and it is not permissible for that Court to 
examine the judgment of the Criminal Court in order to ascertain the 
grounds upon Which the acquittal proceeded and the views taken by the trying 
Magistrate of the evidence. 


Gulabchand v. Chunilal, (1907) 9 Bom. L. R. 1134 and Shubrati v. 
Shams-ud-din, (1928) I.L.R. 50 All 713, relied on. 


Mohammad Daud Khan v. Jia Lal, (1929) 116 I.C. 852, disapproved. 
Appeal against the decree of the District Court of Ananta- 
pur in O. S. No. 15 of 1924. 
K. S. Jayarama Atyar and K. Srinivasa Rao for appellant. 
T. R. Arunachala Atyar for respondents. 
The Court delivered the following 
Jupements. Curgenven, J—The Ist plaintiff appeals 
against the dismissal of his suit filed for damages for malicious 
prosecution against the Ist defendant, now respondent, and 
two others. The case arose out of a disturbance which took 





: "Appeal No. 40 of 1927. 18th January, 1933. 
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place on the 12th September, 1922, at Malayavantham village, 
Dharmavaram Taluk, Anantapur District. Consequent upon 
that disturbance the 1st defendant filed a complaint, Ex. V, 
before the Police on the 13th September. The purport of that 
complaint was that the village Madigas were holding a festival 


on that evening and that in consequence of certain conduct of ' 


the complainant’s which had caused annoyance to them they 
came in a body to his house and made trouble there. The Ist 
plaintiff is himself the son-in-law of the 1st defendant and, it 
was alleged, identified himself with the action of the Madigas 
and while the disturbance was proceeding fired a shot with a 
revolver which injured one Venkataramappa, examined in the 
present case as D. W. 3. Accordingly the 1st plaintiff was 
made the Ist accused and other persons to the number of 17 
were also included. The Police took up the case and presented 
a charge sheet, alleging that acts of rioting and an attempt to 
murder were committed in the course of the occurrence, and the 
case was tried by the Deputy Magistrate of Gooty. That 
officer discharged a number of the accused but framed a charge 
against the Ist plaintiff and one other of the accused. By way 
of defence the former then set up an alibi which he sought to 
establish by examining a number of witnesses. The version 
which these witnesses supported was that on the day of the 
occurrence the Ist plaintiff left the village at about the middle 
of the day to go to Dharmavaram, visited the Taluk Office, 
where he did some business in his capacity as Village Munsif, 
and then went on to the railway station where he met his 
brother who came from Anantapur by the mail train and him- 
self proceeded to Anantapur by the opposite mail train, leaving 
Dharmavaram at about 2-30 a.m. He had some legal business 
in Anantapur and accordingly went as early as 5 a.m. to the 
house of his pleader Mr. Adimurthi Rao. The learned Deputy 
Magistrate accepted this evidence and acquitted the plaintiff, 
whereupon this suit for damages was filed. 

There has been some discussion in this case as to what lies 
on the plaintiff to prove and what use can be made of the 
judgment of the Criminal Court. The Privy Council have in 
Balbhaddar Singh v. Badri Sahl now made it clear what are 
the several elements which in a case of this description have to 
be satisfied. Besides the fact of the prosecution and of its 





1. (1926) 51 M. L. J. 42 (P. C.). 
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termination in favour of the plaintiff it has to be shown that the 
prosecution was instituted against him without any reasonable 
and probable cause and that it was due to a malicious intention. 
This pronouncement has been somewhat curiously construed in 
the judgment of a single Judge of the Allahabad High Court 
which has been drawn to our attention, Mohammad Daud 
Khan v. Jia Lali. The learned Judge would appear to think 
that some presumption arises from the mere fact that the 
plaintiff has been acquitted by the Criminal Court in cases 
where there is na scope for surmise and where evidence was 
given by the defendant of what he actually saw. I think that 
this case goes a good deal further than the usually accepted 
position, which is not affected by the Privy Council judgment, 
that it lies upon the Civil Court itself to undertake an entirely 
independent enquiry before satisfying itself of the absence of 
reasonable and probable cause. Indeed I am unable to agree 
that our Evidence Act justifies an examination of the judgment 
of the Criminal Court in order to ascertain the grounds upon 
which the acquittal proceeded and the views taken by the trying 
Magistrate of the evidence. Under S. 43 of the Evidence Act it 
appears to me that that judgment can be used only to establish 
the fact that an acquittal has taken place as a fact in issue 
in the civil suit. I know of no provision of the Act 
which will justify the Civil Court in taking into considera- 
tion the grounds upon which that acquittal was based, and 
upon this point I am in agreement with Gulabchand Gopaldas 
v. Chunilal Jagjivandas2 and Shubrait v. Shams-ud-din3 in 
the view that there is no such provision. The clear and straight 
issue in the present case, which must be decided before we can 
find absence of reasonable and probable cause, is whether. the 
respondent was deliberately making a complaint which was in 
substance false when he alleged that the appellant took part in 
the disturbance and fired the shot which injured D. W. 3; and 
the appellant must establish the falsity of this complaint by 
disproving it before he can be entitled to damages. 

The learned District Judge has analysed the evidence 
which repeated in the Civil Court the prosecution evidence 
given at the criminal trial and in paragraph 17 of his judgment 
has come to the conclusion, which I think is supported by the 





1. (1929) 116 LC, 852. 2. (1907) 9 Bom.L.R. 1134. 
3. (1928) LL.R. 50 AIL 713. 
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facts of the case, that the only points of difference in the 
stories of the two sides are (1) as to the immediate cause of 
the quarrel, (2) whether or not the plaintiff’s followers advanc- 
ed to the house of Talari Thimmappa to fire, and (3) whether 
the 1st plaintiff was present or absent; and in paragraph 20 he 
has canvassed upon the same evidence the probabilities in favour 
of or against the Ist plaintiff's presence. As to that he points 
out that in the absence of leading it is improbable that the 
Madigas would have been bold enough to attack the villagers of 
the opposite faction. Then there is the incontestable circum- 
stance that a shot was fired which wounded D. W. 3 and the 
natural question arises, if the 1st plaintiff did not fire it,-who 
did? It was apparently fired in a crowded street of a village 
and it is most improbable that the actual author of the shot 
should not have been known to a considerable number of peo- 
ple. But we find that neither in the criminal case nor in the 
evidence in the Court below was any attempt made to show or 
suggest that it could have originated from any other source than 
the 1st plaintiff. Thirdly, the learned District Judge draws 
attention to the fact that the Ist plaintiff absconded immediately 
after the occurrence and did not give himself up till some consi- 
derable time later, when proclamations had been issued for his 
arrest. This conduct on the part not of an ignorant villager 
but of a man in the position of a Village Munsif is necessarily 
highly significant. 

The case’*for damages must however primarily be decided 
upon the view taken as to the value of the evidence which was 
adduced by the Ist plaintiff to prove his absence from Malaya- 
vantham at the time of the occurrence. [His Lordship con- 
sidered the evidence and concluded:] On this general ground 
I am satisfied that it would be quite unsafe to base a decree 
for damages for malicious prosecution upon the circumstances 
of a case of this nature and I would accordingly confirm the 
decree and dismiss the appeal with costs. 

Sundaram Chetty, J—I agree with the judgment of my 
learned brother and I have nothing more to add. 

B. V. V. Appeal dismissed. 


Sundaram 
Chetty, J. 


Sir George 
Lowndes, 
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PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commis- 
sioner of the North-West Frontier Province. ] 


PrResENT:—Lorp BLANESBURGH, Lorn MACMILLAN AND 
SIR GEORGE LOWNDES. 
K. S. Mian Feroz Shah .- Appellant 


v. 
Sohbat Khan and others .. Respondents. 


Evidence Act (I of 1872), S.92—Possessory mortgage accompanied 
by a lease back to mortgagor—Intention of parties to create merely a simple 
mortgage—Admissibility of evidence. 


A mortgage executed by one S in the plaintifi’s favour was for a term 
of 10 years and was in form a mortgage with possession. Possession was 
not, in fact, taken by the mortgagee, the plaintiff, but by a second document 
of even date, the mortgaged land was leased to the mortgagor (S) for the 
same term at an annual rent. Mutation was duly recorded in the Revenue 
Records on the basis of the mortgage in the plaintiff-mortgagee’s name. On 
these facts, the Appellate Court in India held that reading the mortgage with 
the lease of even date, and taking into account the fact that possession had 
remained all along with the mortgagor, S, and that there had been other 
similar transactions between the parties, the mortgage (despite its express 
terms) should be construed only as a simple mortgage. 


Held, by the Privy Council, (reversing the said decision), that S. 92 of 
the Evidence Act forbade the admission or consideration of evidence as to 
the intention of the parties or to contradict the express terms of the document, 
and that the mortgage in question was, as it purported on the face of it to be, 
a possessory mortgage: Balkishen Das v. Legge, (1899) L. R. 27 I. A 58: 
I. L. R 22 All. 149 {P.C}, relied on. 

Consolidated appeals No. 69 of 1931 from a decree of the 
Judicial Commissioner, North-West Frontier Province, dated 
the 8th March, 1930, which modified a decree of the District 


Judge of Peshawar, dated the 22nd August, 1929. 

De Gruyther, K.C. and Parikh for plaintiff, Mian Feroz 
Shah. 

Sir Leslie Scott, K. C. and W. Wallach for defendant, 
Nawab Mohammad Akbar Khan. 

llth April, 1933. Their Lordships’ judgment was deli- 
vered by 

Stk Georcze Lownpxs.—These are consolidated cross- 
appeals. Only the first of them has been seriously contested. 
In this, Miar Feroz Shah is the appellant, and Nawab Moham- 
mad Akbar Khan the only appearing respondent, and they will 
be so referred to in this judgment. 





-* P. C. Appeal No. 69 of 1931. Lith April, 1933. 
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Of the second appeal, their Lordships need only say that 
there js no valid ground upon which the decision of the Judicial 
Commissioner can be attacked. 


The appeals arise out of a series of complicated transac- 
tions which are fully detailed in the judgments below, and it is 
not necessary to set them out again. It will be sufficient to state 
the main facts upon which the contentions of the parties turn. 

One Sohbat Khan, who is a pro forma party to both appeals, 
was the owner of a considerable area of land in the village of 
Sheiku in the Peshawar District. On the 12th March, 1917, 
he mortgaged 1,011 kanals 8 marlas to the appellant and his 
brother. It is not disputed that the appellant is now solely 
entitled under this mortgage. It was for a term of 10 years, 
and was in form a mortgage with possession, the sum secured 
being Rs. 44,233. Possession was not, in fact, taken by the 
mortgagees, but by a second document of even date, the mort- 
gaged land was leased to Sohbat for the same term at a rent 
of Rs. 1,224 per annum, which may be taken to represent the 
yearly interest on the mortgage debt. Mutation was duly 
recorded in the Government records on the basis of the mortgage 
in the names of the mortgagees. 

On the 23rd November, 1918, Sohbat mortgaged another 
140 kanals to a third party whose heirs subsequently transferred 
their security to the appellant. 

The respondent was an execution creditor of Sohbat. He 
claimed to have a charge upon another part of Sohbat’s land, 
the validity of which is disputed, but this claim is not material 
to the present appeal. His decree against Sohbat was dated the 
31st March, 1920, and he proceeded to execute it by attachment 
of inter alia the 1,011 kanals odd which had been mortgaged 
to the appellant and attempted to bring them to sale. Sdhbat, 
however, was a member of an agricultural tribe, and the sale 
of his land was prohibited by S. 16 of the Punjab Alienation 
of Land Act, 1900. The sale was at first ordered by the Revenue 
Assistant, but was disallowed by the Collector. Eventually, 
some time in 1926 or 1927, a Receiver was appointed by the 
Revenue Court, who proceeded to lease the attached lands to 
tenants. The appellant objected, but the order was upheld, 
and he was referred to a civil suit. The execution proceedings 
were voluminous and protracted and nothing. would be gained 
by their detailed examination. It may, however, be stated that 





P. C. 





Feroz Shah 
v. 

Sohbat 

Khan. 





Sir George 
Lowndes. 
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the attachment was held by the Judicial Commissioner to have 
been invalid, and this finding has not been contested before the 
Board. 

The suit out of which the present appeals arise was in- 
stituted by the appellant in the Court of the District Judge, 
Peshawar, on the 25th April, 1929. He impleaded Sohbat, the 
respondent Nawab Mohammad Akbar Khan, and the tenants 
under the Receiver. The gist of the somewhat involved state- 
ments in the plaint was that he claimed possession of both the 
1,011 and the 140 kanals of land by virtue of his rights as 
mortgagee. The District Judge dismissed the suit with costs- 
The Judicial Commissioner allowed the claim in respect of the 
140 kanals covered by the mortgage of the 23rd November, 
1918, and made a decree for possession to this extent, but 
refused possession in respect of the 1,011 kanals under the 
earlier mortgage, holding, and declaring by his decree, that the 
appellant was only a simple mortgagee for the sum of 
Rs. 76,500 in respect of this land; the appellant was also allowed 
half his costs in both Courts against the then respondents. The 
decree was dated the 8th March, 1930. 

The appellant now claims before the Board possession of 
the 1,011 kanals under the mortgage of the 12th March, 1917. 
The cross-appeal by the respondent was against so much of the 
decree as was in the appellant’s favour, but no further reference 
to it will be necessary. 


The ground of the Judicial Commissioner’s decision in 
respect of the mortgage of the 12th March, 1917, was that 
reading it with the lease of even date, and taking into account 
the fact that possession had remained all along with the mort- 
gagor, Sobbat, and that there had been other similar transactions 
betwten the parties, the mortgage, despite its express terms, 
which undoubtedly entitled the appellant to possession, should 
be construed only as a simple mortgage. It is not disputed that 
at the date of the suit the lease to Sohbat was at an end, and 
that if the mortgage were, in fact, as well as in form, one with 
possession, the appellant would be entitled to succeed. 

Their Lordships find themselves unable to accept the view 
of the Judicial Commissioner as to the nature of the transaction 
evidenced by the two documents in question. It is not suggested 
that there is anything in the Act of 1900, before referred to, 
which would invalidate a possessory mortgage accompanied by 
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a lease back to the mortgagor, nor do their Lordships think that 
tbere is anything in itself suspicious about such an arrange- 
ment. The mortgagee may well have preferred to leave the 
cultivation of the land in the hands of the mortgagor, being 
entitled to take possession at any time if the provisions of the 
lease were not adhered to. Assuming this to have been one of 
the conditions upon which the mortgage was agreed to, the 
mere absence of a formal handing over of the land to the 
mortgagee, and a handing back by him to the mortgagor in the 
character of lessee, is, they think, of little significance. The 
reality of the transaction is, moreover, supported by the muta- 
tion in the Government records. S. 92 of the Evidence Act 
forbids the admission or consideration of evidence as to the 
intentions of the parties, or to contradict the express terms of 
the document: see Balkishen Das v. Legge! and their Lordships 
think that no presumption can legitimately be drawn from the 
fact that there had been previous transactions between the 
parties of a similar character. 

On the whole their Lordships are of opinion that there is 
no reason to construe the mortgage as other than a possessory 
mortgage, as it clearly purports to be, and that the term of the 
lease having expired, the appellant is entitled to possession. 


They think, therefore, that the appeal by Mian Feroz 
Shah should succeed: that the decree of the Judicial Commis- 
sioner, dated the 8th March, 1930, should be set aside: that in 
lieu thereof a decree should be made giving the appellant 
possession as mortgagee of both the 1,011 kanals 8 marlas and 
the 140 kanals which he claims, with costs throughout against 
all the respondents: and that the appeal of Nawab Mohammad 
Akbar Khan should be dismissed, the appellant therein paying 
the costs of the respondent Mian Feroz Shah, before this Board. 
They will humbly advise His Majesty to this effect. 

Solicitors for plaintiff, Mian Feroz Shah: T. L. Wilson 
& Co. 


Solicitors for defendant, Nawab Mohammad Akbar 
Khan: Stanley Johnson and Allen. 


K. J. R. Appeal by plaintif allowed: 
Appeal by defendant dismissed. 





1. (1899) L. R 27 I. A. 58; I. L, R. 22 All 149 (P. C.). 
R—20 


Sir John 
Wallis. 
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PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner 
of the Central Provinces. ] 
PRESENT:—Lorp ATKIN, Lorp THANKERTON AND SR 
Joun Waris. 
Sahebrao Narayanrao Deshmukh .. Appellani* 
v. 
Jaiwantrao Yadaorao Deshmukh and another .. Respondents. 


Civil Procedure Code (V of 1908), S.100—Finding of fact by lower 
appellate Court—Mistaken inference from documents, not an error of law. 

Where the plaintiffs claimed to be entitled as co-sharers to 2 part of the 
lawajama (cash pension or allowance) received by the defendant, and the 
lower appellate Court on a full consideration of all the evidence negatived the 
plaintiffs’ claim and found that it was not proved that the ‘awajama—te., 
the pension moneys paid by Government to the defendant—were included 
in the watan or hereditary endowment, 


Held, (by the Privy Council), that that was a finding of fact by the 
lower appellate Court, and there being no misconstruction of the entries in the 
Inam documents by that Court, a mistaken inference from documents was an 
error not of law but of fact, and the judgment of the lower appellate Court 
was not liable to be reversed by the Judicial Commissioner on second appeal 
as being contrary to law. (S. 100, Civil Procedure Code.) 


Connected appeals No. 66 of 1929 and No. 20 of 1930 
from the judgments and decrees of the Court of the Judicial 
Commissioner, Central Provinces, dated the 16th August, 1924 
and 10th April, 1928, respectively. 

The facts are fully set out in the Board’s judgment. 

De Gruyther, K. C. and S. A. Kyffin for appellant in 
Appeal No. 66 and respondent in Appeal No. 20. 

Dunne, K. C. and Wallach for appellants in Appeal No. 20 
and respondents in Appeal No. 66. 

31st March, 1933. Their Lordships’ judgment’ was 
delivered by 

Sır Joun Wattis.—Their Lordships have heard argu- 
ments in two appeals from the Central Provinces arising out 
of two suits between the same parties and connected with the 
same watan or hereditary endowment and will now proceed to 
dispose of them together. 

The first of these appeals is from a judgment in second 
appeal of the Court of the Judicial Commissioner in a suit filed 
in 1918 by the head of the junior branch ef the watan family 
and his son to recover a one-half share of an annual payment 





"P. C. Appeal | No. 66 of 1929 31st March, 1933. 
P.C. Appeal No. 20 of 1930. 
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of Rs. 768-8, made by Government to the first defendant, the 
head of the senior branch. 

The other appeal is from a judgment of the same Court on 
first appeal in a suit filed in 1924 by the head of the senior branch 
of the family to recover from the head of the junior branch 
possession with mesne profits of a one anna four pice share 
of the watan village of Lakhanwadi, of which it was alleged he 
had taken wrongful possession. In this case the Court affirmed 
the judgment of the District Judge decreeing the suit. 

The facts which led up to this litigation as they appear 
from documents exhibited in both suits may be first stated. 

In 1860 Achawit Rao, the great uncle of Sahebrao, the 
first defendant in the earlier and the plaintiff in the later suit, 
obtained from the Nizam’s Government a sanad confirming and 
continuing to him on the death of his father Khooshalrao the 
watan (hereditary office) of Deshmukh of the Pergana Darya- 
pur in Berar. Berar was one of the districts which had been 
assigned by the Nizam to the exclusive management of the 
Resident at Hyderabad under the orders of the Government of 
India by the Treaty of 1853; and, as the Deshmukhs had 
already been relieved of what was formerly their principal duty, 
the collection of the revenue, the sanad, whilst continuing to 
the grantee “his usual Russoons, Huqs, Palanputt villages, 
share in the Mookuddumee of Daryapur, Inams, Babs, 
Lowazmah of villages of his share,” merely required him 
“enjoying the said Lowazmah and Hugs of his office of Desh- 
mookee,” to endeavour to encourage the increase of rayais and 
of cultivators of the land and the prosperity of the villages, 
and to be obedient to the Amils and Jaghirdars and render them 
every assistance in his power and pay the Government dues in 
proper sedson.” As will be seen, even these light duties dis- 
appear from the Inam certificate of 1870, which continues the 
grant of the village of Lakhanwadi for personal maintenance to 
Achawit Rao, his lineal descendants and co-sharers. 

Under this sanad the grantee only obtained a one-third 
share of the Kushba or Pergana Daryapur, consisting of 37 
villages, one of which Lakhanwadi, was entered as a Palampat 
village and formed part of the endowment. As stated in the 
Inam rules a single Pergana had often been divided and each 
of the divisions held for several generations by a member of 
the Deshmukh family. 
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In the adjoining Bombay Presidency, as Mr. Mayne has 
observed, Hindu Law, 9th edn., p. 676: 


“There are numerous revenue and village offices, such as deshmuk, 
despandya desai and patel, which are remunerated by lands granted by the 
State. These lands have by lapse of time come to be regarded as purely 
private property of the family which holds the office, though they are subject 
to the obligation of discharging its duties.” 


It is, therefore, not surprising to find from the evidence in 
this case that a similar state of things had arisen as regards the 
office of Deshmukh in Berar. 

The records of the Lakhanwadi Inam inquiry in 1867 are 
the most important evidence in both suits, and it will be con- 
venient to deal with them at once, especially as leave to 
appeal has been granted in the allowance suit owing to conflict- 
ing decisions as to the effect of the Inam rules on the descent 
of these allowances. i 

In 1859 the Government of India had made Inam rules for 
the settlement of Jaghir and Inam claims in Berar, which, though 
differing in some respects, were on the same lines as the rules 
prescribed about the same time for the adjoining Presidencies. 
Under Rule VIII “the term inam is to be understood as applying 
to all land, whether in integral villages or lesser grants held 
entirely free of land-rent or on a favourable quit-rent and will 
all be disposed of under the above rules”. Apn Inam Commis- 
sioner was appointed under the rules and in 1867 an inquiry 
was held into the Lakhanwadi village, with the result that in 
1870 it was confirmed by the Government of India to “Achawit 
Rao and lineal descendants and co-sharers”. 

The inquiry to be held under the rules was not limit&d in 
the case of these service grants to inams as defined in Rule VIII, 
but was also to include the holders’ money grants, and Rule XV 
provides not only for the issue of Inam title deeds, but also for 
the issue of similar title deeds “in cases of money grants 
confirmed to claimants”. 

Under these rules all the cash allowances forming part of 
the watan endowment should have been inquired into and either 
disallowed or confirmed. The formof Inam statement which 
the claimant was required to fill in and verify required the 
claimant in column 2, “Particulars of claim,” to give particulars 
of “Cash” claimed as well as of land. Column 8 also required 
the claimant to give “Details of other income,” that is to say, 
of his private means, and in column 10, “Co-sharer of the 
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property in suit,” there was a similar inquiry as to the other 
means of the co-sharer. 


In the Inam statement Achawit Rao made no claim under ~ 


“Cash,” in column 2, but possibly by mistake entered under 
column 8, “Details of other income,” “Rusum in cash, 
Pergana Daryapur, Rs. 663-13 still continuing,” and in his 
report the investigating officer treated these rusums as cash 
allowances and proposed that they should be reduced to 
Rs. 508-5-9, and met by reducing the Lakhanwadi quit-rent from 
Rs. 1,656 to Rs. 1,147-10-3, a proposal which was not adopted, 
as the grant of the village was continued at the old quit-rent of 
Rs. 1,656. 


Had any cash allowances been confirmed by the Government 
as the result of this inquiry a title deed should have been issued 
showing for whose benefit it was made and how it was to 
descend, but no such title deed has been produced and the 
inference therefore is that no cash allowances were confirmed. 


The two last columns of the Inam statement, numbered 10 
and 11, are especially relevant to the claim in the later suit for 
possession of a share of the Lakhanwadi village. 

Column 10, headed “ Co-sharers of property in suit,” 
requires particulars as to the relationship of the co-sharer to the 
original grantee, his father’s name, his age, what should the 
claimant get, his share in annas out of a rupee, and details of 
other income, if any.” 


The required information is given in a separate state- 
ment :— 


Statement of kinsmen owning shares inthe Palampai Makta villages 
for the Hijri year 1276 Fasli (1860-61 av.). Statement made before the 
[nom Commissioner R. S. Sitaram Raoji, Extra Assistant Commissioner, on 
2nd February, 1867, in connection with mansa Lakhanwadi, pergunna Darya- 
pur. 


Rs, A. P. Rs. A. P. 
0 8 0 Yadoji, son of Dharmaji 
0 8 O Acheut Rao, son of Khushal Deshmukh, Jaiwant Rao 
Rao Deshmukh. Deshmukh. 
Rs. A. P. 
0 4 0 Aforesaid person 
0 4 0 Somaji, son of 


Laxmanji Desh- 
mukh. 
0 1 4 Aforesaid 
person 
This statement, signed by Achawit (1.¢., Acheut) Rao 
himself and Yadoji, the head of the other branch of the family, 
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clearly shows that Achawit Rao only claimed an eight annas 
share in the village, and that the other eight annas share was 
-owned by the junior branch of the family, four annas being 
owned by Yadoji and a one anna four pice share by Sonaji, 
the remaining two annas eight pice share being divided among 
other members of Sonaji’s branch, whose shares it is unneces- 
sary to set out, as this suit is concerned with Sonaji’s share. 
Sonaji’s elder son, Jaiwantrao, the first defendant, who had 
been adopted by Yadoji, the owner of the four annas share, had 
taken possession of Sonaji’s share on the deathin August, 
1913, of Radhikabhai, his brother’s widow. 

The Inam certificate, the last and most important of the 
Inam records, was made under the authority of the Govern- 
ment of India, communicated to the Commissioner of the 
Hyderabad Assigned Districts on the 19th February, 1870, and 
under it the Mauza Lakhanwadi was “for personal maintenance 
continued to claimant, his descendants and co-sharers in 
perpetuity,deducting abkart, subject to quit-rent Rs. 1,656.” 


Appeal No. 20 of 1930.—Their Lordships will now pro- 
ceed to deal with the appeal from the judgment of the Court 
of the Judicial Commissioner, affirming the judgment of the 
District Judge of Amraoti, and decreeing the suit of the 
plaintiff Sahebrao as successor to Achawit Rao’s lands, 
which had been in the possession of Radhikabhai, as already 
stated. 

The plaintiff's title to the suit lands depends upon the Inam 
certificate, and unless he can establish that title his suit must 
fail, whether or not the first defendant had any title to the suit 
lands of which he took possession, as already stated, on Radhi- 
kabai’s death in 1913. Both the District Judge and the learned 
Additional Judicial Commissioners have held that the certificate 
was evidence of a grant to Achawit Rao and his lineal de- 
scendants and conferred upon the co-sharers mentioned in the 
grant only a fight of maintenance. The Additional 
Judicial Commissioners have further held, following an earlier 
decision of their own Court, that if the Inamdar for the time 
being allows a co-sharer by way of maintenance to remain in 
possession of lands in the village for a certain time, that may 
raise an implied contract to allow him to remain there during 
his own lifetime, but that such contract will not be binding on 
his successors. 


t 
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In their Lordships’ opinion, the judgments of the lower 
Courts proceed upon a misconstruction of the Inam certificate, 
which is in terms a grant to the claimant Achawit Rao for 
personal maintenance to be continued to claimant, his lineal 
descendants and co-sharers, and not as held by the lower Courts 
a grant to Achawit Rao and his lineal descendants, subject to 
the obligation of maintaining the co-sharers. 


Under this certificate this village, which had been part of 
the watan endowment, was continued for personal maintenance 
to Achawit Rao and his co-sharers, no doubt as members of 
an ancient family who for generations had been employed and 
remunerated for the discharge of important duties of which 
they had been relieved. As already mentioned, the Government 
had been at pains to ascertain the share in annas out of a rupee 
which were held by the co-sharers and had obtained a statement 
signed by Achawit Rao himself and Yadoji, the head of the 
junior branch, showing that Achawit Rao’s branch only held an 
eight annas share in the village. In their Lordships’ opinion, 
the effect of the grant was to continue to him and his co-shar- 
ers for their personal maintenance the village of Lakhanwadi 
according to their existing and ascertained shares. That this 
was the understanding of everyone concerned appears from the 
document (Ex. D. 5) executed on the 25th September, 1876, by 
Achawit Rao, in favour of Jaiwantrao, who is a party to these 
two suits and had succeeded his adopted father Yadoji as head 
of the junior branch :— 


“Your and my ancestors have already partitioned the palampat Lakhan- 
wadi half and half according to the documents and accounts. If any dispute 
arises hereafter each one should manage his own affairs, as has been the 
ancient practice of managing in halves through separate Patwaris, Hawaldars 
and Mahars. The village expenses incurred for government should be borne 
by both, half and half. The partition of the residential places has been made 
by our ancestor. Accordingly, Hambiryi’s site falling to the share of Yadoji 
may be taken by you . . . Weaselders have man pan (right of prece- 
dence). You may continue the same accordingly. The Government papers 
relating to Lakhanwadi should be signed by you and me. And the man pan 
should be continued as going on from 2 long time. And half of whatever 
income may accrue from the village will belong to you.” 


It seems unlikely that this suit would ever have been 
brought if the good relations between the two branches evi- 
denced by this document had not been interrupted, possibly by 
Jaiwantrao’s claim to share in the money allowance which is 
the subject of the other appeal. However this may be, their 
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Lordships are clearly of opinion that the plaintiff’s suit must 
fail, as he has not proved any title to the suit lands. 

Appeal No. 66 of 1929.—Their Lordships will now pro- 
ceed to dispose of the appeal from the other judgment on 
second appeal of the same Court in the suit instituted by the 
aforesaid Jaiwantrao, the present head of the junior branch 
of the family and his son, against the aforesaid Sahebrao, 
the head of the senior branch, for a declaration that he was 
entitled toa half share in the lawa-jama of Mauza Lakhan- 
wadi, and for the recovery of his share for three years. 
“Lawa-jama,” it is explained in a note to the plaint, is a term 
used to denote the remuneration paid to hereditary off- 
cials, and in the order granting leave to appeal to His Majesty 
in Council it is stated that the cash allowances in these watans 
are known comprehensively as lawa-jama. The alleged lawa- 
jama in this case consists of an annual payment from the 
Government treasury of Rs. 768-8, which is referred to in the 
certificate under S. 6 of the Pensions Act, 1871, giving the 
plaintiffs leave to sue, as “pension moneys now received by the 
said Sahebrao Narayanrao as registered payee and paid to him 
by Government”. The revenue authorities must have some 
authority for paying these pension moneys to Sahebrao, but 
what it is is not disclosed in this certificate or in the rest of the 
evidence, and the effect of the lower appellate Court’s finding 
is to leave the origin of this grant a matter of conjecture. 

The case made in the plaint was that the family as Watan- 
dar Deshmukh of Daryapur gets this lawa-jama, which is paid 
to Sahebrao as Dastaki, or head of the family. According to 
the plaint, it was formerly paid to Sahebrao’s father Narayan- 
rao, who paid the first plaintiff his half share down to the year 
1914, but did not pay it in 1915, nor has it been paid since. 
The defendant pleaded that the plaintiffs were not members of 
the Watandar Deshmukhi family and had no share in the lawa- 
jama, that the lawa-jama did not form part of the Deshmukhi 
watan, that it was acquired by his great-grandfather Kulshab- 
rao, the father of Achawit Rao, that the plaintiffs never got 
any part of it, and that the permanent payable order stood in 
the name of the defendant for his family and in no way for 
the plaintiffs’ family. Had there been any direct evidence of 
the origin of this alleged. permanent payable order of lawa- 
jama it might have thrown much light upon the case, but no 
such evidence was forthcoming. 
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Both the Subordinate and the District Courts found that 
the plaintiffs were members of the family and had a share in 
the watan, and that the defendant had failed to prove that 
this lawa-jama had been granted to his great-grandfather 
Khulshabrao. On the other hand, they found in the defend- 
ant’s favour that the first plaintiff had failed to prove that he 
had ever received any share of it. 

In the light of these proceedings they dealt with the second 
and main issue, “ Whether Deshmukh watan includes lawa- 
jama?” and after a careful examination of the contentions 
raised before him, the District Judge, agreeing with the 
Subordinate Judge found that it was not proved that the lawa- 
jata—that is to say, the pension moneys paid by Government 
to the first defendant—were included in the watan or hereditary 
endowment, and that therefore the plaintiffs could not claim a 
share in them as such. This was a finding of fact by the lower 
appellate Court, and under S. 100, Civil Procedure Code, could 
only be reversed on second appeal by reason of ‘the decree 
being contrary to law or some usage having the force of law.” 
The first question therefore for their Lordships is, had the 
Court of the Judicial Commissioners any sufficient reason for 
reversing the judgment and decree of the lower appellate Court 
as contrary to law? In their Lordships’ opinion, the respond- 
ents have not succeeded in showing that the findings of the 
lower appellate Court were vitiated by any error of law. In 
the second appeal to the Court of the Judicial Commissioner 
the contention for the plaintiffs, as stated in the judgment, was 
that on the findings that the plaintiffs were members of the 
watan family and had a share in the watan, and that the defend- 
ant had failed to prove the grant of this lawa-jama to his 
great-grandfather, the conclusion must be in the plaintiff's 
favour, for presumably the lawa-jama formed part of the watan. 
The learned Judges accepted this contention and on an examina- 
tion of the sanad of 1860, Achawit’s Inam statement P. 3 in 
1867, and the investigating officer’s report P. 9 and P. 14,a 
deposition of the first defendant’s father Narayanrao in 1876, 
found that the lawa-jama must be presumed to be a part of the 
Deshmukhi watan in which the plaintiffs were entitled to share. 


Their Lordships have already carefully examined the 
entries in the Inam documents relating to allowances with a 
view of seeing if there had been any misconstruction of them 

* R—21 
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by the lower appellate Court which could be treated as contrary 
to law. None has been suggested and they have been unable 
to find any. Unless there has been misconstruction a mistaken 
inference from documents as has been pointed out in the cases 
cited, is an error not of law but of fact. The lower appellate 
Court on a full consideration of all the evidence and of the 
plaintiffs failure to prove that he or his father had ever shared 
in this payment, refused to draw the inference that Rs. 508 in 
respect of ruswms which the investigating officer proposed to 
meet by a reduction in the quit-rent—a proposal not adopted— 
is now represented by the pension-moneys of Rs. 768-8, paid to 
the first defendant, whereas the learned Judges have found that 
it is. 

If their Lordships had been called upon to choose between 
these two findings, the fact already mentioned that the ruswms 
allowance is not shown to have been confirmed as the result of 
the Inam Commissioner’s inquiry would also have had to be 
taken into account as militating against the plaintiff’s claim. 

For the purposes of this appeal it is sufficient to say that. 
their Lordships are clearly of opinion that it has not been 
shown that the judgment of the lower Court was liable to be 
reversed on second appeal as being contrary to law, and that 
this appeal must therefore be allowed. 

In the result their Lordships will humbly advise His 
Majesty that in both these appeals the decrees of the Court of 
the Judicial Commissioner be reversed with costs. In appeal 
No. 66 of 1929 the decree of the District Judge should be 
restored; in appeal No. 20 of 1930 the suit should be dismissed. 
The respondents in both cases will pay the appellant’s costs of 
the appeal to His Majesty in Council. 

Solicitors for appellant in Appeal No. 66 and respondent 
in Appeal No. 20: Yalpy Peckham and Chaplin. 

Solicitor for appellants in Appeal No. 20 and respondents 
in Appeal No. 66: H. S. L. Polak. 


K. J. R. Appeals allowed.. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 
PRESENT :—Lorp THANKERTON, SIR JOHN WALLIS AND 
Sır LANCELOT SANDERSON. 


Sir Seth Hukum Chand and others ..  Appellants* 
v. 
Maharaj Bahadur Singh and others .. Respondents. 


Limitation Act (IX of 1908), S.23 and Art. 120—Interference with 
plaintiff's right of worship—Continutng wrong—Specific Relief Act (I of 
1877), S. 56—Acquiescence or other conduct dtsentitling plaintif to 
discretionary relief by way of injunction or declaration. 

Held, on the evidence, that the Parasnath Hill (in the district of Hazari- 
bagh in Bengal) is not the debutter property of the Jain deities thereon. 

In a suit alleging interference with the plaintiffs’ right of worship on the 
said Hill and claiming relief, by way of injunction and declaration, in respect 
of certain charans (footprints of Saints) which the defendants had removed 
and replaced by charans of a different type abhorrent to the plaintiffs, 

Held, (on the plea of limitation) that the suit was not barred by 
Art. 120 of the Limitation Act, as the act complained of was a con- 
tinuing wrong, and that under S. 23 of the Limitation Act a fresh period 
began to run at every moment of the day on which the wrong continued: 
Makaram Rajroop Koer v. Syed Abul Hossein, (1580) L. R71.A 240: 
I. L. R 6 Cal. 394 (P.C), relied on 


Under the law of India, declarations and injunctions are discretionary 
forms of specific relief, and under S. 56 of the Specific Relief Act the 
Court may refuse to grant an injunction if the plaintiff by acquiescence or 
other conduct has disentitled himself to such relief. 


Appeal No. 121 of 1930 from a decree of the High Court, 
Patna, dated 8th August, 1928, which modified a decree of the 
Subordinate Judge of Ranchi, dated the 26th May, 1924. 

The appeal arose out of a suit brought by the appellants-plain- 
tiffs as representatives of the community of Digambari Jains in 
India against the defendants-respondents representing the rival 
Jain sect of Swetambaris for certain declarations and injunction 
and other incidental reliefs. The material facts of the case are 
fully set out in the Board’s judgment. 

De Gruyther, K.C., S. Hyam and Champat Rai Jain for 
appellants. 

Dunne, K. C. and Wallach for respondents. 

12th May, 1933. Their Lordships’ judgment was deli- 
vered by 

Sm Joan WaLtis.—This case is the result of further 
disputes between the two sects of Jain as to their rights of 
worship on Parasnath Hill. As so much turns on the beliefs 





*P, C. Appeal No. 121 of 1930. 12th May, 1933. 
Patna Appeal No. 58 of 1928. 


Sir John 
Wallis. 
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now entertained by the whole Jain community with reference 
to the sacred character of this hill, their Lordships will begin 
by citing the opening paragraphs of the judgment delivered by 
Lord Phillimore a few years ago in Maharaj Bahadur 
Singh v. Hukum Chandi, in which this subject is most 
felicitously dealt with. 

“ The Jains recognise 24 highly saintly personages—men who have 
attained salvation or Nirvana, who are called Tirthankars (finders of the 
ford, across the river of death). These four and twenty are counted in 


many respects as higher than the gods or some of the gods in the Hindu 
Pantheon. 


Twenty of them are believed to have attained Nirvana in the present 
cycle of the world’s history upon the Hill Parasnath in the district of 
Hazaribagh in Bengal, with the result that the hill ıs held in reverence by 
Jains. The hill itself has some remarkable natural features, and rises into 
several peaks. Twenty spots apparently marked out by natural features, are 
believed to be places from which the 20 Tirthankars quitted earth; and at 
each of these spots, a footprint of the Saint is worshipped. There is a small 
enclosure covered with a cupola, which at the present moment is made of 
white marble These spots have been set apart from remote antiquity. The 
four remaining Tirthankars quitted earth in other parts of India. In respect 
of them conventional spots have been since the year 1868 set apart and 
treated in a similar way. 

Upon the hill there are also a shrine toa lesser Saint called Gautama 
Swami, an important temple in one of the highest parts of the mountain 
called Jalmandil, certain platforms set apart for religious contemplation, 
and two Dharmisalas or rest-houses for pilgrims. The hill is much frequent- 
ed by pilgrims, who take the 24 shrines or tonks in regular order, worshipping 
at each. 

According to the tenets of the Digambara, this worship must be per- 
formed fasting, and the whole hill is so sacred that from the momént they 
set foot on it, they must abstain from any office of nature, even spitting.” 

These practices are observed on their pilgrimages by the 
Swetambaris as well, but the Digambaris in the present case go 
much further and take up the position that any course of 
action inconsistent with their due observance, such as the 
regular and continuous employment of human beings on the hill 
or the building thereon of dwellings for them, necessarily 
involves a sacrilegious pollution and desecration of the sacred 
hill which they have a right to restrain. These are matters for 
the Jains themselves, and the Civil Courts are only concerned 
with them in so far as they ate relevant to questions of civil 
right such as an alleged interference with the plaintiffs’ rights 
of worship on the hill, and in that casc the issue must be, not 
whether the acts complained of are in accordance with orthodoxy 
or with previous practice, but whether they do in fact interfere 


with the plaintiffs’ rights of worship. 








1, (1925) 24 A. L. J. 100: 50 M. L. J. 631 (P, G). 
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In 1918 the Swetambaris, who have all along been in 
management of the shrines. acquired by purchase the pro- 
prietary rights of the Raja of Palgunj in the hill, and in 1920, 
not long before the institution of the present suit, they availed 
themselves of the greater freedom of action so acquired by 
posting sentries and night watchmen on the top of the hill and 
by beginning to erect dwellings there for them and for the 
pujaris and other temple servants in daily employment on the 
hill, and also dharmasalas or rest-houses for the accommoda- 
tion of the pilgrims. They also proposed to erect a gate at 
the top of the winding pilgrim way, which starting from the 
village of Madhuban at the foot of the hill, provides a six 
miles ascent to the hill top. This gate the Digambaris alleged 
was intended to obstruct the Digambaris access to the hill. 
These are some of the acts complained of in the present suit, 
which is a representative one instituted on behalf of the 
Digambaris against the Swetambaris pursuant to O. 1, R. 8 of 
the Code of Civil Procedure, and their Lordships will dispose 
of them in the first instance. 


In paragraphs 5 and 9 of the plaint the plaintiffs alleged 
that the entire hill and every stone of it is held sacred and is an 
object of adoration and worship for both sects of the Jain com- 
munity, and that on account of its special sanctity no building 
for human habitation can be erected on it, and the very idea of 
such a thing is considered sacrilegious. 

The first defendant, in paragraph 10 of his written state- 
ment, did not admit that the Digambaris regarded every part 
and parcel of the hill as sacred, and denied that they had any 
rights in the hill, except as thereinafter stated. The ideas of 
sanctity conveyed in the plaint were highly exaggerated, and 
the Jain tenets were not opposed to buildings for human 
habitation on the hill, nor were they regarded as sacrilegious, 
provided that they were not unconnected with religious pur- 
poses. The Subordinate Judge at Ranchi, to which Court the 
case had been transferred from Hazaribagh, acting mainly on 
the large body of oral evidence as to the sanctity attached by 
Jains to the hill, held that it was the endowed or debutter 
property of the Jain deities thereon, and that the plaintiff 
Digambaris were entitled to see that the hill—their most 
sacred Tirth—was kept immaculate and not defiled or desecrat- 
ed; and he accordingly granted an injunction, with correspond- 
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ing declarations, restraining the defendants from posting 
sentries and night watchmen on the hill or proceeding with the 
building of the proposed dwellings and dharmasalas, and also 
from erecting the gate which he found was intended to obstruct 
the Digambaris’ access to the hill. 

On appeal to the High Court, both the learned Judges, in 
separate but concurring judgments, reversed this part of the 
lower Court’s decree, holding that the hill was not the debutter 
property of the Jain deities thereon, but was the property of 
the Raja of Palgunj, whose title, it is now finally settled by the 
recent decision of this Boardi, passed to the Swetambaris by 
the sale deed of March 9, 1918. They further held that the 
acts complained of were not shown to have interfered with the 
Digambaris’ rights of worship of the 21 ancient shrines as con- 
firmed to them by the judgment of Lord Phillimore in the case 
already mentioned, and that the proposed gate was not shown 
to be intended to obstruct their access to the hill. 

As regards the question of the hill being debutter property, 
as pointed out in the High Court judgments, it cannot be said 
that this issue was very clearly raised in the pleadings, but it 
has been dealt with by both the lower Courts on all available 
evidence, and, in their Lordships’ opinion, it is desirable that it 
should now be finally decided, so as not to give occasion for 
further litigation between the two sects. Their Lordships will 
therefore proceed to consider it. 

The Jain shrines on Parasnath hill are undoubtedly of 
great antiquity, but very little is known of their past history or 
as to the time when the now prevailing views as to the sanctity 
of the whole hill first obtained acceptance. The early work 
referred to in the argument for the appellants merely extols the 
superior efficiency of the abtshekam or ablution ceremony when 
performed at the shrines as compared with the same ceremony 


‘when performed in ordinary temples. From the-16th to the 


18th century, the Jagat Seths, a wealthy and powerful family 
of bankers at Murshidabad, who belonged to the Swetambari 
sect, appear to have maintained the shrines, but on the cession 
to the East India Company in.1765 they removed to Calcutta. , 

_ At the decennial settlement-in 1790, and'afterwards at the 
permanent settlement, the hill was included in the zemindars.of 





pn a a a o 
“1 See’ Raja Ranbakadur’ Singh ' v. Rasiurdpai Moni Bhai, aD, & 
Mi J, 48 (PCY -RIO ES Leds 4 
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the Raja of Palgunj, which raises a legal presumption that it 
was his property. During the greater part of last century, the 
Raja of Palgunj, failing anyone better qualified, bore the 
expenses of the shrines, and recouped himself by taking a share 
of the pilgrims’ offerings. 

The hill itself is 25 square miles in extent, and rises to a 
height of nearly 4,500 ft. at top of the highest peak. Accord- 
ing to the report of Lieut. Beadle, who visited it in 1846, it was 
covered, except at the very top, by forest trees and by dense 
jungle infested by wild beasts and was uninhabited by man, the 
few Santbal hamlets on the lower ranges being apparently 
overlooked. Since the coming of the British Raj, he said the 
number of pilgrims had been increasing annually. They were 
mostly of a wealthier class as compared with the Hindu pilgrims 
to Jagannath, but owing to the construction of the Grand Trunk 
Road, which passes underneath the hill at a distance of 200 miles 
from Calcutta, he thought it bade fare to become a very popular 
shrine. The advent of the railway and the construction of 
16 miles of metalfed road from the nearest railway station to 
Madhuban, now make access easy, and pilgrims visit the hill in 
thousands every year. Otherwise the conditions are not much 
altered. In 1861, a military sanatorium was opened near the 
top of the hill, not far from some of the shrines, on a site 
acquired from the Raja, but was discontinued four years later. 
A dak bungalow and a branch of the Dublin Mission now 
occupy the site. In 1876 the Raja granted a permanent lease 
of 2,000 acres more than half-way up the hill, and abutting on 
the pilgrims’ way, to an English planter named Boddam, who 
opened a tea plantation there, and there is now another planta- 
tion in the same neighbourhood. At the beginning of this 
century, the Swetambaris began the construction of a large 
white marble temple over the Parasnath shrine at the top of the 
highest peak. The Digambaris were strongly opposed to this 
as affecting the unique and most impressive characteristics of 
the place, and so it is said to have been the beginning of the 
quarrel between the two se¢ts-about,the hill, ne or: pre ger, 

` Their Lordships will now refer. as.briefly ag possible to the 
évidence which shows, in'théir opinioh; that the Raja’s title, which 
has now passed to the Swetambaris, is unassailable. $n the first 
place, the fact.that..the Jains ‘are hot. shown .todjhaye taken 
any objection to the military sanatorium and the.tea plantation, 
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both of which, in the light of the evidence in this case, must 
have been most distasteful to them, tells strongly against their 
present claim. Ina suit filed by the Raja in 1867 against a 
member of the Swetambari sect, to establish his title to the hilt 
and a share of the offerings, the lower Court found that he 
was the proprietor of the whole hill except the shrines them- 
selves, but the decree was reversed by the High Court on the 
ground that the plaintiff had not established any cause of action 
against the defendant. In 1872, these disputes were settled by 
an ekrarnama between the Raja and the Swetambari sect by 
which he undertook among other things to grant them land, 
stones, and timber for any new shrines. This stipulation 
involved a clear admission of the Raja’s title to the hill. 


In 1888, in consequence of the action of the lessee of the 
tea plantation in starting a lard factory which involved the 
slaughtering of pigs, a thing peculiarly offensive to tbe Jain 
religion, the Swetambaris filed a suit against the Raja and the 
lessee alleging that they were trespassers, and also that the 
lessee’s action was a breach of one of the Raja’s covenants in 
the ekrarnama, of which the lessee had notice when he entered 
into the lease. In the plaint they claimed title under an alleged 
ancient grant from the Emperor at Delhi which has always 
been rejected whenever put forward, but the case of debutter 
now set up was distinctly raised by additional issues as to 
whether the hill was dedicated to the religious purposes of the 
Jain religion, and as such vested in, and the property of, the 
Jain community. These claims of title were examined and 
rejected in elaborate judgments by the lower Court and the 
High Court, which held that the property was in the Raja, but 
that the acts complained of were a breach of an implied restrict- 
ive covenant by the Raja in the ekrarnama of which the lessee 
had notice. 

In 1900, the Digambaris are found joining with the Raja 
in successfully suing the Swetambaris for removing certain 
stairs which they had erected under licence from the Raja. In 
that suit the Swetambaris merely denied that the hill was the 
exclusive property of the Raja, and alleged that the plaintiffs 
had no’‘right to interfere with the pilgrim way, but it was held 
that the defendants were not entitled to remove the stairs 
which had become annexed to the soil and were vested in the 
Raja as owner. 
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In 1903 the Digambaris filed another suit about the new 
temple which however was discontinued. In the plaint it was 
admitted that the hill was the property of the Raja, subject to 
the Jains’ rights of worship. 


For the last twenty years the two sects have been engaged 
in a struggle to acquire the Raja’s title for their own sect which 
has now been finally determined by the judgment of the Board 
in favour of the Swetambaris. 


The Subordinate Judge has discounted much of this evi- 
dence on the ground that one or other sect was not a party to the 
particular suit, but it is nota question of res judicata, but of 
repeated admissions and of the successful assertion of the 
Raja’s title whenever challenged. Nor is there, in their Lord- 
ships’ opinion, any foundation for the further suggestion that 
the Jains were not in a position to assert their rights. They 
area wealthy community and must have incurred enormous 
costs in the litigation already mentioned, and in the twenty 
years’ further litigation arising oul of their efforts to acquire 
the Raja’s title, whereas in 1903 the Raja was driven to seek 
relief under the Chota Nagpur Encumbered Estates Act largely 
owing to the heavy expenses he had already incurred in. 
litigation with them about the hill. 


The Subordinate Judge has based his finding that the whole 
hill is the debutter property of the Jain deities on the belief in 
its sanctity now entertained by both sects. As observed by 
Ross, J., that evidence undoubtedly establishes beyond a doubt 
that in the belief of the Jain community a spiritual quality in 
some way attaches to the hill, but this is a matter of faith and 
cannot in itself determine the physical ownership of the hill. 
On this part of the case their Lordships agree with the learned 
Judges of the High Court that the hill was not the debutter 
property of the Jain deities but the property of the Raja. 


On this basis, the learned Judges rightly proceeded to con- 
sider whether the acts complained of interfered with the Digam- 
baris’ rights of worship on the hill. Now eating and drinking, 
spitting and the offices of nature, and many other things which 
are unseemly and irreverent acts in a place of worship, are 
naturally and properly prohibited in the ancient “Ashatana of 
Jain temples” ; but, as observed by Ross, J., these rules can only 
be applied by analogy to a vast expanse like Parasnath hill, and 

* R22 








170 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


must be subject to reasonable modifications in practice, and 
this is what is shown by the evidence to have happened. 

No serious objection seems to have been taken to the 
military sanatorium while it existed, or to the plantations with 
their cooly lines lower down, though they involved a complete 
disregard of these rules. Further, writing in 1846, Lieut. 
Beadle says that a religious meeting or mela was held on the 
hillevery year for a fortnight in January, and that shopkeepers 
ascended with grain and other provisions for the wants of the 
worshippers, and there is evidence that a Hindu mela is still 
held on the hill every year. 

In a suit in 1910 it was proved that by immemorial custom 
the primitive and backward Santhals in the neighbourhood are 
entitled to hold a hunt on the hill enjoined on them by their 
religion on one particular day in the year. Eight to sixteen 
thousand Santhals take part in the hunt, working round the hill 
and across the pilgrim way, and the day ends with sacrifices to 
their gods and their annual caste meeting. 

None of these things, however distasteful, appear to have 
interfered with the Jains’ worship on the hill. 

The objection to the erection of buildings on the hill seems 
to have been put forward prominently for the first time by the 
Digambari pundits in opposition to the erection of the Paras- 
nath temple. According to their teaching as deposed to by 
some of the witnesses it is an act of ashatana to build a temple on 
the sacred hill, and it is also an act of ashatana to pull it down 
or to leave it standing, in the latter case because it involves the 
daily presence of pujarison the hill to worship the images in 
the temple. Even so, it was not attempted to stop the build- 
ing on this ground in the suit filed in 1903, and afterwards 
discontinued. 

Coming now to the acts complained of—Owing to the in- 
crease in the number of pilgrims, pujaris and other temple 
servants have for some time been employed in daily attendance 
on the hill without objection being taken. Whether spending 
the night therë was allowed dri tolerated fsa matter of contro! 
versy. - All-that is now proposed’is to erect dwellings for them 
orf the’ top ‘of:the “hill insteathof requiring thein to make the 
long'aséent ahd :des¢ent every daysto build dharthasalas_or- test- 
hotsé$ for pilgrims, anito! station sentriés dnd. night’ watchs 
nen on'the tilk7s Their Lordships agree'with-the learned Jnl ged 


Cal 
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that it is not proved that any of these acts will interfere with 
the Digambaris’ rights of worship. As to the proposed gate- 
way, the Courts cannot assume that it will be used to obstruct 
the Digambaris’ rights of access to the hill; if it should be, 
they will have their remedy. For these reasons their Lordships 
are of opinion that as to this part of the case the appeal fails. 


The remaining question as to the alterations in three of the 
shrines may be dealt with more briefly, as both the lower Courts 
are in substantial agreement about the facts and have only 
differed on the question vf limitation. The charaus in the old 
shrines were impressions of the footprints of the Saints, each 
bearing a lotus mark. The Swetambaris, who prefer to wor- 
ship the feet themselves, have evolved another form of charan 
not very easy to describe accurately in the absence of models or 
photographs, which shows toe nails, and must be taken to bea 
representation of part of the foot. This the Digambaris refuse 
to worship as being a representation of a detached part of the 
human body. Both the lower Courts have held that the action 
of the Swetambaris in placing charans of the description in 
three of the shrines is a wrong of which the Digambaris are 
entitled to complain. 

As regards limitation the Subordinate Judge held on rather 
insufficient grounds that the acts complained of took place 
within six years of suit so that this part of the claim could not 
be barred by Art. 120, but he also held that it could not be 
barred under that article as it was a continuing wrong, as to 
which under S. 23 of the Limitation Act a fresh period begins 
to run at every moment of the day on which the wrong 
continues. The High Court, on the other hand, were of opinion 
that it was not a continuing wrong and that the claim was 
barred under Art. 120. In their Lordships’ opinion the Sub- 
ordinate Judge was right in holding that the acts complained 
of were a continuing wrong and consequently that this part of 
the claim is not barred. This question is covered by the decision 
of this Board in Maharani Rajroop Koer v. Syed Abul 
Hossein,! a-case of ‘diverting an artificial water-coursé and 
cutting off the water supply of the plamtiff’s lower lying lands. 

The fact that there is no period of limitation in suits 
arising out of continuing wrongs; except as regards actions 


1 (1880) L. R. 7 I. A. 240: I. L. R. 6 Cal. 394 (P.C). 
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for compensation which are governed by Art. 36, does not 
however conclude the question, because under the law of India 
declarations and injunctions are discretionary forms of specific 
relief. and under S. 56 of the Specific Relief Act the Court may 
refuse to grant an injunction if the plaintiff by acquiescence or 
other conduct has disentitled himself to such relief. No such 
case, however, was made in the lower Courts, and no sufficient 
cause has been shown for refusing to grant the reliefs prayed 
for as to this part of the case. 

Lastly, it is not disputed that, in so far it strikes out 
declaration (iv) in the Subordinate Judge’s decree and the 
direction as to the form of charan to be placed in two other 
shrines, the High Court’s decree is not in accordance with their 
judgment. 

In the result their Lordships will humbly advise His 
Majesty that this appeal ought to be allowed in part, and the 
decree of the High Court varied, (a) by deleting therefrom 
the directions which strike out from the decree of the Subordi- 
nate Judge (1) declaration 4, and (2) his direction requiring 
the defendants to remove from the tonks of Padam Prabhu, 
Sri Abhinandan Nathji and Dharam Nath the new charans 
placed by them therein and to put in these three tonks as well 
as the tonks of Sri Subudhinath and Sri Chandra Prabhu foot- 
prints as had originally been there, and (b) by setting aside the 
direction as to costs. In other respects the decree of the High 
Court ought to be affirmed. As regards costs, their Lordships 
think that justice will be done by ordering the appellants.to pay 
two-thirds of the respondents’ costs incurred in both Courts 
below and two-thirds of their costs of this appeal. For this 
purpose the direction as to costs of the Subordinate Judge 
should also be set aside, and any costs already paid under the 
orders of the Courts below will have to be adjusted to bring 
about the result arrived at. 

Solicitors for appellants: Barrow Rogers & Nevill. 

Solicitors for respondents: H. S. L. Polak & Co. 

K. J. R. Appeal allowed in part. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sım Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
CORNISH. 
Tunugantla China Venkatappayya .. Appellani* (Petitioner— 
4th Creditor) 


v. 
Chilankuri Punnayya (dead) and 
others .. Respondents ( Respond- 
enis—Decree-holder credi- 
tor and his L. Rs.). 


Civi Procedure Code (V of 1908), O 47, R 1—"Error apparent on the 
face of the record’ —Rejection of proof in insolvency by O ficial Receiver — 
Appeal—Dismssal of—Annulment of adjudication by District Judge suo 
motu—Review—Provinctal Insolvency Act (V of 1920), S. 35. 


In an appeal from an order of the Official Receiver rejecting his proof, 
the appellant prayed that his claim might be ordered to be included ın the 
schedule of creditors. The respondent, one of the creditors in the insolvency, 

* prayed for the dismissal of the appellant’s claim. But the District Judge not 
only dismissed the claim but annulled the adjudication, which neither party 
had prayed for. 


Held, that it constituted “ an error apparent on the face of the record” 
and the District Judge had the power, under the circumstances, to review his 
previous order. 


The question referred to the Full Bench whether “the District Judge 
had the power under O. 47, R. 1, Civil Procedure Code, to review his order 
on the ground of error of law, that is to stay, non-compliance with S. 35 of 
the Provincial Insolvency Act,” held, not to arise on the facts 


Appeal against the order of the District Court of Guntur, 
dated 26th August, 1926 and made in O. P. No. 92 of 1926 in 
I. P. No. 8 of 1924. 

K. Kameswara Rao for appellant. 

G. Lakshmanna for respondents. 

The Court (Waller and Krishnan Pandalai, JJ.) made the 
following 


OrpER OF REFERENCE TO A FuLL Benc: Waller, J—This 
case arises out of a fraudulent and collusive adjudication in 
insolvency. The insolvent was anticipating failure in a suit 
brought against him by a genuine creditor and arranged with a 
bogus creditor to have an insolvency petition filed before the 
decree could be passed. This was done, but later, the original 
creditor fell out and another bogus creditor stepped in to continue 
the proceedings, He put in his proof before the Offcial Receiver, 
who rejected it. An appeal was preferred to the District Judge, 


*C, M. A. No. 403 of 1927. 19th January, 1932. 


Waller, J 
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which was dismissed. Not only that; the adjudication was set 
aside as well and an order was passed placing the money derived 
from the sale of the insolvent’s property at the disposal of the 
Court, which was executing the genuine creditor’s decree. Now 
this order was open to two objections. The first was that the 
Court had no power to annul the adjudication swo motn; that 
could be done only on the application of the debtor or some other 
interested person. The second was that no provision was made 
for the protection of other genuine creditors, such as the present 
appellant, who were left with no prospect of getting any satisfac- 
tion for the debts they had proved in the insolvency. The 
appellant could and should have appealed against this order, That 
was his safe course. Instead, however, of adopting it he put in 
an application for review, which the District Judge dismissed. In 
doing so, he followed a decision reported in Venugopalachariar v. 
Chunnilal Sowcarl and held that he had no power to review an 
order annulling an adjudication. The decision relied on by him 
was concerned with the annulment of adjudications as the result 


of a debtor’s failure to present or prosecute an application for - 


discharge. In such cases, the annulment is under S. 43 of the Act. 
In the present case it was under S.35. The District Judge had, 
therefore, complete jurisdiction to review his prior order, provided 
that the conditions required by O. 47, R. 1 of the Civil Procedure 
Code for the exercise of such jurisdiction were existent. That 
brings us to the main question before us, whether any of those 
conditions did exist. The final authority on the interpretation of 
the rule is to be found in Chhajju Ram v. Neki®. A Bench of this 
Court has remarked that the facts of that case “are not very 
clear”. With great respect, one thing seems to me perfectly clear 
and that is that a full Board of the Judicial Committee decided. 
that a wrong exposition of the law was no ground for review 
under the rule. The Bench of this Court above referred to in 
Murari Rao v. Balavanth Dikshii8 came to the opposite conclusion. 
The facts were these. A District Judge dismissed a suit, holding 
that sister’s sons of the last male owner were entitled to succeed to 
his estate in preference to the nearest agnates. An application for 
review was piesented on the ground that a previous ruling of this 
Court, which had not been cited in the argument, had laid down 
the law differently, The District Judge allowed the review and, in 
appeal, his order was upheld by the High Court, which thought that 
there was an error of law apparent on the face of the record, which 
could be reviewed. As I understand Chhasju Ram’s case®, the 
1. (1926) I. L. R 49 Mad 935: 51 M. L. J. 209. 


2. (1922) L. R. 49 I. A. 144; I. L. R 3 Lah. 127: 43 M. L. J. 332 (P.C). 
3. (1923) LL.R. 46 Mad. 955: 45 M. L. J. 309. 
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Judicial Committee laid down that a mistake of law was no ground 
for review. There may, of course, be cases such as Brindaban 
Chandra Ghosh v. Damodar Prosad Pandayl, where a subsequent 
and contrary exposition of the law by the Judicial Committee was 
invoked as a ground of review. That might be described as the 
discovery oí new and important matter, which no amount of dili- 
gence could have brought to the knowledge of the applicant 
earlier. But in Murari Rao v. Balavanth Dikshit3 the ruling 
relied on was not subsequent and, so far from there having been 
any diligence, there was negligence in not citing it. So that, on 
the authority of Chhajju Ram’s case3, there would seem to have 
been no ground for review whatever. 

Speaking for myself, I cannot understand how a mistake of 
law can be apparent on the face of the record. It may be apparent 
from a contrary decision of a superior Court, but that is not a part 
of the record. I am of opinion that Murari Rao’s case? was 
wrongly decided and would refer to a Full Bench the following 
question :— 

“Had the District Judge power under O. 47, R. 1 of the Civil Proce- 
dure Code to review his order of 10th July, 1926, on the ground of error of 


law, that is to say, non-compliance with S. 35 ‘of the Provincial Insolvency 
Act?” 


What I conceive the Privy Council to have decided is that a 
mistake in law did not fall within the category of mistakes 
apparent on the face of the record or anything analogous to it. 

Krishnan Pandalai, J—In Chhajju Ram v. Neki3 the review- 
ing Court granted a review on the ground that the first decision 
“proceeded upon an incorrect exposition of the law”. Their Lord- 
ships held that this was not covered by the words “any other 
sufficient cause” in O. 47, R. 1, because those words must be limit- 
ed to “grounds at least analogous to those specified immediately 
previously”. 

In the present case the order of Mr. Walsh annulling the 
adjudication can hardly be described as proceeding on any incor- 
rect exposition of the law but on account of ignoring S. 35, which 
requires that an application is a condition of such order and there 
was none. There is, I submit, a difference between wrongly under- 
standing or applying the law and not being aware of conditions 
legally necessary for exercising a power given bylaw. Ina loose 
sense both may be said to be merely erroneous on a question of 
law but only in the former case is there a decision in any proper 
sense; the latter case may be due to inadvertence, and at least 
analogous to error apparent on the record. Whether a particular 

1. (1924) 29 C W.N. 148. 


2. (1923) LL.R. 46 Mad. 955:45 M. L. J. 309. 
3. (1922) L.R. 49 LA. 144: LL.R. 3 Lah 127: 43 MsL-J. 332 (P.C). 


Krishnan 
Pandalai, J. 
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erroneous order, due to not being aware, say, of a particular 
section of a Code, may justly be called error apparent on the face 
of the record must depend on the nature of each case depending 
on the obviousness of the mistake which it is to be presumed no 
Judge would commit if properly advised. This is, I think, the 
ground on which Murari Rao v. Balavanth Dikshttl and Maung 
Sein Myi v. Maung Tun Pe? are to be explained. I am inclined 
to treat the order of Mr. Walsh of 10th July, 1926, either as an 
instance of error apparent on the face of the record or one ana- 
logous to it which is all that the Privy Council decision requires to 
give the Court the power of review. If the above order was 
liable to review, the order of 26th August, 1926, dismissing the 
application for review on the ground of want of jurisdiction is 
also erroneous, As my learned brother takes a different view I 
agree that the question may be referred to a Full Bench. 


On reference, the Court expressed the following 

OPINION.—The question referred to us is in consequence 
of a difference of opinion between Waller and Pandalai, JJ., 
and is as follows :— 


“Had the District Judge power under O. 47, R. 1 of the Civil Proce- 
dure Code to review his order of 10th July, 1926, on the ground of error of 
law, that is to say, non-compliance with S. 35 of the Provincial Insolvency 
Act?” 


The facts upon which this question is based are as 
follows:—The insolvent got himself fraudulently and collu- 
sively adjudicated. In order to defeat a claim in a suit filed 
against him by a genuine creditor he arranged with a bogus 
creditor to have an insolvency petition filed before the decree 
could be passed and he was accordingly adjudicated an insol- 
vent. Later on, however, the original creditor dropped oul 
and another bogus creditor stepped in to continue the proceed- 
ings. He put in his proof of claim before the Official Receiver 
who rejected it. He appealed to the District Judge and his 
appeal was dismissed. In dismissing the appeal, the District 
Judge annulled the adjudication. Then another creditor filed 
a petition under O. 47, R. 1, Civil Procedure Code, in the 
District Court praying for a review of the order passed by the 
District Judge on appeal and on the 26th August, 1926, the 
District Judge passed the following order :— 

“T gee no reason to review my order; moreover, according to the latest 
decision in Venugopalachariar v. Chunnilal Sowcer® the Insolvency Court 


1. (1923) IL-R. 46 Mad. 955: 45 M. L. J. 309. 
2, (1928) LL.R 6 Rang. 794. 
3. (1926)L L. R. 49 Mad. 935: 51 M. L J. 209. 
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cannot revise an order andulling: an- adjudication except under S. 10 (2). 
The petition is dismissed with costs.” 


Against this order, the creditor presented a Civil Miscella- 
neous Appeal to this Court. Our learned brothers, Waller and 
Krishnan Pandalai, JJ., before whom the appeal was argued, 
differed upon the question as to whether or not the District 
Judge had power under O. 47, R. 1, Civil Procedure Code, to 
review his order. Waller, J. is of the opinion that although 
S. 35 of the Provincial Insolvency Act gives no power to the 
Insolvency Court to annul an adjudication suo motu and the 
District Judge was wrong in annulling the adjudication, his 
error did not fall within the category of mistakes apparent on 
the face of the record or anything analogous to them. Reliance 
is placed by him upon Chhajju Ram v. Neki1, a decision of the 
Privy Council. In that case, the Privy Council were dealing 
with the third class of cases within R. 1 of O. 47 of the Civil 
Procedure Code giving power to review on any other sufficient 
reason being shown. It was held that the words « any other 
sufficient reason ” mean a reason sufficient on grounds at least 
analogous to those specified immediately previously in the rule 
and that a decision which pro¢eeded upon an incorrect exposi- 
tion of the law was not covered by the words “any other suffici- 
ent reason”. Krishnan Pandalai, J., takes a different view. In 
his opinion there is a difference between wrongly understanding 
or applying the law and not being aware of conditions legally 
necessary for exercising a power given by law. He says: 

“l am inclined to treat the order of Mr. Walsh of 10th July, 1926, 
either as an instance of error apparent on the face of the record or one 
analogous to it which is all that the Privy Council decision requires to give 
the Court the power of review.’ 

Upon this difference of opinion the matter has been 
referred to us. 

We are of opinion, however, that the question, as framed, 
does not correctly raise the point necessary for the decision of 
this appeal. If the District Judge has the power of review in 
this case'it is because of some mistake or error apparent on the 
face of .the record and, in our. view, the question is not to be 
tested by any consideration of whether the District Judge i in 
‘making the order annulling the adjudication was in error 
because S. 35 of the Provincial Insolvency Act does not entitle 





-1. (1922) L.R. 49 LA. 144: LLR. 3 Lah. 127: 43 M.L.J. 332 (P.C). 
R—23 


v. 
Punnayya. 
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the insolvency Court to do so suo motu but requires an applica- 
tion to be made asa condition of such order. What we have 
to consider here is what it was the District Judge was asked in 
the appeal before him todo. The alleged bogus creditor had 
put in his proof of claim before the Official Receiver. The 
Official Receiver rejected it. He accordingly presented O. P. 
No. 37 of 1926 to the District Court, Guntur. In that petition 
he asked that the order of the Official Receiver rejecting his 
proof might be reversed and that the petitioner’s debt might be 
ordered to be included in the schedule of creditors. A counter- 
petition was put in by one Chilankuri Punnayya, one of the 
creditors, in which it was contended that the order of the 
Official Receiver rejecting the petitioner’s claim was correct and 
that the debt of the petitioner was a bogus one. This counter- 
petition prayed for a dismissal of the petitioner’s claim with 
costs. It must be observed, therefore, that the only question 
before the District Judge was whether or not the Official 
Receiver’s order dismissing the petitioner’s proof was correct 
and that all the District Judge was asked to do by the petitioner _ 
was to reverse the Official Receiver’s order and by the counter- 
petitioner to dismiss the petitioner’s request. These are facts 
apparent on the face of the record. There is another fact 
apparent on the face of the record and that is that not only did 
the District Judge dismiss the petitioner’s petition but he pro- 
ceeded to do that which neither party had prayed the Court to 
do, namely, to annul the adjudication. It is, therefore, 
apparent that, on a petition in an insolvency asking for a certain 
remedy, he dismissed the insolvency petition itself. These facts, 
apparent on the face of the record, do not, in our view, render 
necessary any examination of the Insolvency Act or any con- 
sideration of whether the District Judge ignored S. 35 of the 
Act. It is, therefore, unnecessary to consider the matter from 
the point of view of whether there was here a wrong exposition 
of the law. In our view of the matter it is unnecessary for the 
appellate Court to apply the test which is raised in the question 
referred to us, because there was here an error apparent on the 
face of the record and the District Judge, therefore, had the 
power of review under O. 47, R. 1 of the Civil Procedure 
Code. The case will, therefore, go back to the appellate Court 
to be considered in the light of our opinion. 


S. R. Case seni back. 


LXV] THE MADRAS LAW JOURNAL REPORTS. 179 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrREsENT:—Sm Horace Owen Compton BrasLeYy, Ki., 
Chief Justice AND MR. JUSTICE BARDSWELL. 


Kondepati Ayyanna -. Appellant» (Res- 
pondent-Plainiif) 
v. 
The Secretary of State for Jndia in 
Council, represented by the Collector 
of Kistna and others .. Respondents 
(Appellant-Respondents— 
Defendan ts). 


Madras Irrigation Cess Act (VII of 1865 as amended), S. 1 (b)— 
Liability to water-cess—Test—Water flowmg from Government channel inio 
ponds in Zamindari village—Use of water for irrigation purposes—Levy 
of water-cess—Legality. 

In determining the liability to water-cess what has to be decided is not 
whether the water belongs to the Government but whether it comes from a 
river or stream that belongs to Government. Where the surplus water of a 
Government channel flowed into a Zamindari village either by distribution 
channels or by drainage from adjacent lands in the Government Village and 
the water was there stored in small ponds or natural depressions and then 
sed for irrigating lands in the Zamindari village, 


Held, that the Government was entitled to levy water-cess on the lands 
so irrigated. 

Secretary of State for India v. Swami Naratheeswarar, (1910) LL.R. 
34 Mad. 21: 20 M. L. J. 766, referred to. 


Observations of Ramesam, J. in Subbarayndw v. Secretary of State for 
India, (1927) I. L. R. 50 Mad. 961: 53 M. L. J. 868, not followed. 


Appeal under cl. 15 of the Letters Patent against the judg- 
ment of the Hon’ble Mr. Justice Phillips, dated the 15th day of 
February, 1929, in S. A. No. 360 of 1924, preferred against the 
decree of the Court of the Subordinate Judge of Kistna at 
Ellore in A. S. No. 438 of 1922, preferred against the decree of 
the Court of the District Munsif of Kovvur in O. S. No. 758 
of 1920. 

S. Varadachartar and V. Suryanarayana for appellant. 

The Government Pleader (P. Venkataramana Rao) and 
P. V. Rajamannar for respondents. 

The Court delivered the following 

Jupements. Bardswell, J.—The suits under appeal have 
had a long history. The plaintiffs who are ryots in the 
Gundepalli Zamindary, brought them for a declaration that 
defendant 1, who is the Secretary of State represented by the 
EE Se aa AI le A ATL IRS, DP ARLEN 


*L. P. As. Nos. 42 to 51, 93 to 96 and 14th February, 1933. 
108 of 1929 and 11 of 1930. 


Bardsvwell,J. 


Ayyanna 
v. 
Secretary 
of State 
for India. 





Bardswell,J. 
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Collector of Kistna, ‘is not entitled-to:levy water tax on the 
lands cultivated by. them, for.a refund of such tax already 
collected for three faslis and for other reliefs. The trial Court 
and the first appellate Court found in their favour but on 
second appeal Oldfield and Seshagiri Aiyar, JJ., “held that the 
suits had not been properly dealt with and remanded them for 
fresh disposal on issues that were then framed. After the 
remand the first two Courts again both found for the plaintiffs, 
but, on second appeal, Phillips, J., dismissed the suits. . These. 
-Letters Patent Appeals are against his decision. 

The lands of the. plaintiffs are situated in the village of 
Chodavaram, a zamindari village. -That village adjoins the 
Government village Ananthapalli, the lands of which are irri- 
gated from a channel known as the Ananthapalli channel. That 
channel takes off from the Yerrakalva, a-natural stream which 
is maintained by Government. The surplus water of the 
Ananthapalli lands flows into Chodavaram either by distribu- 
tion channels or by drainage from the Ananthapalli lands and 
is then stored in what are either small ponds or mere natural 
depressions. The question that arises is whether or not the 
Government is entitled to levy a charge for the use of the water 
by the appellant-plaintiffs. 

It is a matter of the interpretation of S. 1 of Madras 
Act VII of 1865. In that Act as‘ originally passed S. 1 ran as 
follows :— 

Whenever water is supplied or used for purposes of irriga- 
tion from -any river, stream, channel, tank or work belonging 
to, or constructed by, Government, it shall be lawful for the 
Government to levy, at pleasure, on the land so irrigated, a 
separate cess for the use of the water, which cess shall be addi- 
tional to any land assessment that may be leviable on the said 
lands as unirrigated ‘or punja; and the Government may pre- 
‘scribe the rules under which, and the rates at which, .suçh 
water-cess as aforesaid shall be leviet, and alter or amend the 
same, from time to time. 


i By an amending Act V of 1900, this section down to the 
words ‘constructed -by. Government” became clause (a) of 
S, 1 and there was introduced a new ‘clause | (b) which runs 
thus: as tes =? =- ` 


(and also) “ Whenever water by direct or indirect flow or by percolation 
or drainage from any such river, stream, channel, ‘tank ‘or- work from pr 
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through adjoining land-irrigates,any land under, cultivation or'flows into a 
reservoir and is thereafter used for irrigating any land under cultivation, and, 
(in the opinion of the Revenue Officer empowered to charge water-cess, 
subject to the control of the Collector, the Board of Revenue and the 
Government) such irrigation is beneficial to, and sufficient for the require- 
ments of, the crop on such land”; 


after which follow the rest of the original section with some 
modifications that do not now concerrrus. The part of clause (b) 
about the opinion of the’ Revenue Officer, etc., as to the irti- 
gation being beneficial was introduced by Madras Act VIII of 
1914, and there is no question here of the opinion not having 
been expressed or of its being one that can be questioned in a 
Court of law. The-question is-simply one of whether, allowing 
that the irrigation was beneficial, a charge for the use of the 
water can be made. 

As has been pointed out by Phillips, J., what has to be 
decided is not whether the water belongs to the Govérnment; 
but whether it comes from a river or stream that belongs to 
Government. In this case it comes from the. Ananthapalli 
channel which admittedly belongs to Government while that 
channel takes off from the Yerrakalva at a part where that 
stream flows through Government land, so that it has to be 
taken as “ belonging to Government ” in the sense given to those 
words in the Privy Council decision in The Secretary of State 
for India v. Subbarayudul. In The Secretary of State for. 
India v. Swami Naratheeswarar® there is a decision by a Bench 
of this Court in a case where water flowed from what was 
admittedly a Government source into a taruvat (sheet of water) 
of which two-fifths belonged to the plaintiff, as inamdar, while 
the rest belonged to Government. The portion of the teruvas 
owned by the inamdar was a deeper portion and he was com- 
pelled to raise wet crops on dry land because so much of water 
came into the ¢aruvat from the Government source as to cause 
it to overflow. In spite of this and in spite of the fact that 
some of the water in the faruvat was rain water, it was held, 
that he was Hable to pay the water-cess under S. 1 (b). 
Phillips, J., has followed this decision but Mr. Varadachari 
contends that it is no longer good law. He refers to the Full 
Bench decision in Chinnappan Chetty v. The Secretary of 
State for- India’ but, as-has-been pointed out in the judgment 





1. (1931) L. R 59 I'A. 56: ILL. R. 55 Mad. 268: 62 M. L. f.213 (P. C). 
2. (1910) I. L-R. 34 Mad. 21:20 M. L. J. 766, 
3, (1918) I. L. R. 42 Mad. 239: 36 M. L. J. 124 (F. B.). 
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on second appeal, the question then for consideration was that 
of whether when a river flows first through ryotwari tracts, 
then through a Zamindari and then again through a Government 
village it was not a river belonging to Government at the place 
where it passes through the Zamindari. This is not sucha 
case. In Subbarayudu v. The Secretary of State for Indial 
Ramesam, J., has suggested a doubt as to the correctness of 
the decision in The Secretary of State for India v. Swams 
Naratheeswarar? in the following passage which has been 
quoted by Phillips, J.: 

“One might concede that where water from the Government source 
directly irrigates the inam, the inam is certainly liable to pay water-cess, but 
where the water from the Government source naturally flows into a tank or 
stream within the inam and then the water is used for irrigation it is only 
natural rights that are being enjoyed and therefore the inam is not liable 
for water-cess.” 

So far, however, as these remarks refer to tanks, they 
appear to be contrary to the language of S. 1 (b) which 
expressly makes liable to charge water which flows from a 
Government source into a reservoir and is thereafter used for 
irrigating any land under cultivation. A tank is certainly a 
reservoir and the natural ponds and depressions in which water 
is stored in the cases now under notice would equally come 
under that category. As has been pointed out by Venkatasubba 
Rao, J., inan unreported decision, Syed Myder Ali Saheb v. 
The Secretary of State for India in Council, to which 
Ramesam, J., himself was a party in S. As. Nos. 1519 and 1520 
of 1927, 


“ The Irrigation Cess Act provides that when water of a certain descrip- 
tion is used for irrigating any land, it shall be lawful for the Government to 
levy cess for such water. The Act is not concerned with the question, 
whether the water has or has not become the property of the person usingit.’” 


I do not find anything in The Secretary of State for India 
v. Subbarayudus that has any bearing upon what appears to be 
the plain meaning of clause 1 (b) as to water that flows into a 
reservoir from a Government source whether by direct. or 
indirect flow, percolation or drainage. The Privy Council 
decision in Prasad Row v. The Secretary of State for Indias 
has no bearing on this particular point. The tax then which has 


1. (1927) L L. R. 50 Mad. 961: 53 M. L. J. 868. 

2 (1910) L L. R. 34 Mad. 21:20 M. L. J. 766. 
3. (1931) L. R. 59 L A. 56: I, L, R. 55 Mad. 268: 62 M. L. J. 213 (P. C.).I 
4. (1917) L. R. 44 L A. 166: I. L. R. 40 Mad. 886: 33 M. L. J. 144 (P. C.) 
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been imposed on the appellant-plaintiffs for the use of water 

would appear to be correct and in accordance with S. 1 (b) of 

Madras Act VII of 1865 unless it can be shown that their case 

falls under the first proviso, to which I have now to refer. 
That proviso runs thus: 

“Provided that where 2 Zamindar or inamdar or any other description 
of landholder not holding ryotwari settlement is by virtue of engagements 
with the Government entitled to irrigation free of separate charge no cess 
under this Act shall be imposed for water supplied to the extent of this right 
and no more.” 

In their plaints the plaintiffs have set up mamool rights 

in accordance with a definite arrangement and “the im- 
memorial usage”. The definite arrangement or agreement 
. of 1843 which was set up has been found against, but the 
learned Subordinate Judge, on first appeal after the remand, 
has held that in the circumstances the presumption of a lost 
grant could be reasonably inferred. Phillips, J. has remarked 
that only before the Subordinate Judge, when the suits had 
reached their fifth Court, was the theory of lost grant raised, 
and that it was a new theory which could not be allowed to be 
taken at so late a stage. It certainly does not appear to have 
been taken when the suits first came before this Court on second 
appeal as the issues that were then framed raised the question 
of whether the plaintiffs were entitled to irrigation free of 
charge on any of the three grounds: 

(a) The agreement of 1843, 

(b) any agreement entered into at the permanent settle- 
ment, and 

(c) by virtue of any easement. 


The agreement of 1843 has, as stated already, been found 
against while the plaintiffs have not and could not base their 
claim on any sanad at the time of the permanent settlement as 
at that time the upper village of Ananthapalli did not belong 
to Government, but was included in the Nuzvid Zamindari. 
The right of easement has been found against on first appeal 
though the trial Court held that that right had been established. 
Phillips, J. has accepted the view of the learned Subordinate 
Judge as to this without comment. Mr. Varadachari contends 
that at any rate the matter of long user has to be considered 
and that this has been set up in the plaint, while in the written 
statement of 9th January, 1915, there has been a denial of 
customary right. In making the denial the written statement 
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urged that the allegations in the piaint` on the subject were 
very meagre, the reference being to what is stated in the plaint 
as to the claim of the plaintiffs being based on the “ arrange- 
ment and the immemorial usage”. Itis also pointed oit that the 
District Munsif who first tried the suits found that the plaintiffs 
were entitled to free irrigation in respect of the suit lands as 
they had cultivated them from time immemorial and had not 
extended their area of cultivation. It cannot, therefore, be said 
that the point of the plaintiffs having obtained right from long 
user was taken and considered only at a late stage of the suits. 
Mr. Varadachari argues that from the fact of long user which 
has certainly gone on for sixty years and more it should be 
taken that there was at least an implied engagement by the . 
Government for the appellant-plaintiff to have the use of the 
water. : He has referred in this connection to The Secretary 
of State for India in Council v. Maharaja of Bobbilt! and The 
Secretary of State for India in Council v. Subbarayudus, but 
neither of these decisions is upon facts corresponding to those 
now under notice. The former was a case of water being taken 
from a channel part of which flowed through the land of a 
Zamindar whose right to take water from that part of it which 
flowed through his land was in question. The latter was one 
of taking water from a river by a party having riparian rights. 
In the former case, too, it was found that the former owners 
of the Palakonda Zamindari, to whose position the Government 
had succeeded, had agreed to the taking of water from the 
channel through five sluices by the Zamindar of Bobbili whose 
right so to take water was in question in the suit. Here there 
has been no such agreement. As has been pointed out by the 
Subordinate Judge who decided the first appeal, the agreement, 
Ex. A, which the plaintiffs set up and which he did not find to 
be genuine, was not between one Zamindar and another, but 
between the Kapus and the Karnams of one village and the 
Zamindar of the other. Even if Ex. A were genuine as was 
agreed to by the Kapus and Karnams it could. not bind their 
Zamindar, neither could it bind the Government which succeed- 
ed to his position; while the fact that the plaintiffs have set up 
this agreement of 1843 implies that there had been nothing in 
the way of an engagement prior to that year.. Is there 





1. (1919) L.R 46 LA. 302: I. L. R. 43 Mad. 529: 37 M.L.J. 724 (P. È). 
2. (1931) L.R. 59 LA. 56: L L. R. 55 Mad. 268: 62 M.L.J. 213 (P.C)., 
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anything in the circumstances from which it can be inferred that 
there has been an implied engagement at any later time? I 
think not. For one thing it is very doubtful whether the 
charge could have been made under S. 1 of Act VII of 1865 
and before the additionof S. 1 (b) by Act V of 1900, in which 
case during the period from 1865 to 1900 the Government in 
not imposing the tax was not foregoing the making of a charge 
which it was entitled to make. Certainly it was only by the 
introduction of S. 1 (b) that its right to make the charge was 
made clear and the tax appears first to have been imposed in 
fasli 1321, that is 1911-12. And further, as is shown in 
paragraph 7 of the first appellate judgment there has not been 
a continuous and consistent use of the water by the plaintiffs 
or their predecessors by the aid of which they could raise their 
crops and which could be deemed beneficial. In some years 
there has been sufficient water for the raising of crops and in 
some years there has been an excess of it. When such is the 
case I do not see how there can be éither an implied engagement 
or the acquisition of an easement. Nor is it a case of natural 
flow. It is a matter of water overflowing from higher lands 
to lands lying lower down. The.supply of water is precarious 
and when, in the circumstances, the plaintiffs cannot be held to 
have obtained any prescriptive right, they cannot insist on its 
coming down in any sufficient quantity to enable them to raise 
crops or even on its coming down at all. It is not at all the 
case of water flowing naturally down a river or stream or any 
naturally formed water-course. Mr. Varadachari has referred 
us to Illustration (j) to S. 7 of the Indian Easement Act but 
that does not seem to have any application to the circumstances 
of this case. 

In my view the decision of the learned Judge under appeal 
is correct. These appeals must, therefore, be dismissed with 
costs. 

The Chief Justice.—I agree. 


B. V. V. Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SıR Horace Owen Compton Barastey, Kt., 
Chief Justice AND Mr. JUSTICE BARDSWELL. 


The Secretary of State for India .. Appellant* (Respond- 
in Council, represented by the entin S. A. No. 202 
Collector of Kistna District of 1926 onthe file of 

v. the High Court) 

Kocherlakota Subba Rao .. Respondent (Appel 


lant in do.). 


Hereditary Village Offices Act (III of 1895), S. 23 (1)—Reg ulation I 
of 1803, S. 5—Karnam dismissed by Revenue Divisional Officer for miscon- 
duct—District Collector suspended him on appeal—Revenue Board restored, 
on second appeal, Divisional Officers order—Whether the Board had juris- 
diction to pass that order—Imvalid and ultra vires—Sutt for declaration 
claiming Revenue Board's order was invalid without adding prayer for cons- 
equential relief— Whether maintainable—S pectfic Relief Act(I of 1877), S.42. 

A karnam of a village in Kistna District was dismissed by the Revenue 
Divisional Officer for having got appointed as talayari, a young boy, whom he 
had made use of as his own servant, and on appeal the District Collector 
modified his punishment to one of suspension for a year. But after a second 
appeal to the Board of Revenue which set aside the Collector's order of sus- 
pension and restored the original order of dismissal, he again filed a civil suit 
inthe District Munsif’s Court praying for a declaration that the order of the 
Board was invalid and wlira vires, and the District Munsif granted his prayer 
though the Subordinate Judge, on appeal, dismissed the suit, holding that the 
Board of Revenue had acted in the Ié¢gitimate exercise of revisional powers 
which it derived from S. 5 of the Madras Regulation I of 1803. On second 
appeal to the High Court, Wallace, J. restored the decision of the District 
Munsif holding S. 5 of Regulation I of 1803 did not give to the Board the 
power of revision nor did the Board possess inherent powers outside the 
Acts and regulations to interfere and enhance the order of suspension. 

Held, that the order of the Board under consideration was passed with- 
out jurisdiction and was ultra vires. 

In Madras Act III of 1895 there is no mention of any revisional powers 
being vested in the Board of Revenue, while its appellate powers in matters 
of punishment are stated as being those of hearing first appeals against puni- 
tive orders passed by the District Collector in the first instance and second 
appeals only in the case of a dismissal of a village officer. And this second 
appeal preferred by the karnam, to the Board being against an order of 
suspension is not competent. Especially is it impossible to hold that the Board 
can have the authority which it claims to dismiss the karnam in revision in 
circumstances such as those in the present case. 

. On the question whether the suit in the form in which it is filed without 
any consequential relief claimed was maintainable at all, 

Heid, that the suit was maintainable as here in substance it was a question 
of the right interpretation of Regulation I of 1803 and of Act ITI of 1895 and 
to have the true construction of a statute declared. The respondent had set 
out the fact that he was a hereditary karnam in the first paragraph of the 
plaint and hence was suing as a person entitled to a legal character within the 
terms of S. 42 of the Specific Relief Act. 

Robert Fischer v. The Secretary of State, (1898) L. R. 26 I. A. 16: 
L L. R 22 Mad. 270 (P.C), followed. 





*L. P. A. No. 142 of 1929. i 23rd January, 1933. . 
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Appeal under clause 15 of the Letters Patent against the 
decree of the Honourable Mr. Justice Wallace in S. A. No. 202 
of 1926 preferred to the High Court against the decree of the 
Court of the Subordinate Judge of Masulipatam in A. S. No. 20 
of 1925 (A. S. No. 54 of 1924, Sub-Court, Ellore) preferred 
against the decree of the Court of the District Munsif of 
Kovvur in O. S. No. 699 of 1922. 

The Government Pleader (P. Venkataramana Rao) for 
appellant. l 

T. R. Venkatarama Sastri and A. Satyanarayana for res- 
pondent. 

The Court delivered the following 

JupcmMEnts. Bardswell, J—The appellant is the Secretary 
of State. The respondent was the karnam of a village in the 
Kistna District. He was dismissed on 4th October, 1921, by the 
Revenue Divisional Officer of Ellore for having got appointed 
as talayari, a young boy, whom he made use of as his own ser- 
vant. On appeal the District Collector, on 2nd December, 1921, 
modified his punishment to one of suspension fora year. He 
then, very ill-advisedly, presented a second appeal to the Board 
of Revenue. He had, in fact, no right of appeal as under the 
proviso to S. 23 (1) of Madras Act III of 1895 there can be a 
second appeal to the Board, on a matter of punishment, only in 
the case of a dismissal of a Village Officer. None the less the 
appeal was entertained by the Board which, apparently without 
hearing the present respondent, set aside the Collector’s order 
of suspension and restored the original order of dismissal. The 
respondent then filed O. S. No. 699 of 1922 in the Court of the 
District Munsif of Kovvur praying for a declaration that the 
order of the Board of Revenue was invalid and wira vires. 
The District Munsif granted a decree as prayed for, but on 
appeal the Principal Subordinate Judge of Masulipatam dis- 
missed the suit, holding that the Board of Revenue had acted 
in the legitimate exercise of revisional powers which it derived 
from S. 5 of Madras Regulation I of 1803. On Second Appeal 
(No. 202 of 1926)* Wallace, J. has restored the decision of 
the District Munsif, holding that S. 5 of Regulation I of 1803 
did not give to the Board the power of revision which the first 
appellate Court had found that it possessed thereunder, neither 
did the Board have any inherent power, outside the Acts and 
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Regulations, to interfere with and enhance the order of suspen- 
sion -which had been passed by the District Collector in this 
case. He has also held, in agreement with thé two lower 
Courts, that the suit was maintainable. 


That there was no right of appeal is conceded and cannot, 
indeed, be disputed in the face of the plain language of the pro- 
viso to S. 23 (1) of Madras Act III of 1895. ` The Board of 
Revenue should not, therefore, have entertained the respondents 
appeal. It is, however, contended by the learned Government 
Pleader that the Board was in fact acting in the exercise of its 
revisional powers, though it did not in any way indicate-that it. 
was so doing, and that it got such powers from S. 5 of Regula- 
tion I of 1803 which section has never been abolished, Wallace, 
J. has dealt with this contention in his judgment and I would, 
with all respect, express myself as in entire agreement both 
with the conclusion which he has come to and the reasons that 
he has given therefor. S.5 of Regulation I of 1803 runs thus: 


“The Board of Revenue have had, and are hereby declared to have, 
authority to superintend and control all persons employed inthe executive 
administration of the public revenue; all Zamindars or proprietors of land 


paying revenue, and all farmers, securities, ryots or other persons concerned 
in, or responsible for, any partof the revenue of Government as far as the 
said superintendence and control may relate to the executive administra- 
tion of the revenue under the regulations now enacted, or to be hereafter 
enacted.” 

As has been pointed out by Wallace, J., the section gives 
to the Board no punitive powers over village officers but such 
power is given to it by S. 33 of the same Regulation, which 
empowers it to “punish neglect in the Subordinate Officers of 
Revenue according to the powers vested in them for that pur- 
pose”. Under Regulation XXIX of 1802 it was laid down that 
karnams could only bé dismissed from their offices by the sen- 
tence of a Court of Judicature. Power to dismiss karnams 
was given to the Board of Revenue by S.7 (3) of Regulation 
II of 1806, while by Regulation VI of 1831 the power 
theretofore exercised by the Board of Revenue over karnams 
in ryotwari tracts was transferred to Collectors subject to the 
approval of the Board, and by Act II of 1869, S. 7 (3) of 
Regulation I of 1806 was repealed. Finally there came 
Madras Act III of 1895, in which there isno mention of any 
revisional power being vested in the Board of Revenue, while 
its appellate powers in matters of punishment are stated as 
being those of hearing first appeals “against punitive orders 
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passed by the District Collector in the first instance and second 
appeals in. the circumstances already noted. It isargued for 
the appellant that, though there have been express provisions as 
to the powers of the Board in matters of punishment, yet it 
still has authority to-deal with questions of punishment in 
revision under S. 5 of Regulation I of 1803, though such 
authority is not expressly given to it by that section. That 
contention, however, is not justified by the wording of the 
section itself, while the fact that powers of punishment have 
always been given by specific provision indicates that such 
powers belonged to a separate category from those of general 
superintendence and control. The learned Government Pleader 
has referred by way of analogy to S. 107 of the Government 
of India Act and has quoted Chinnayya Gounder In rel 
which, in agreement with what was stated in a previous deci- 
sion of this Court, points out that the two things required to 
constitute appellate jurisdiction, in which revisional jurisdic- 
tion is included, are the existence of the relation of 
superior and inferior Court and the power on the part of the 
former to review decisions of the latter. But the same deci- 
sion holds that a Collector, when passing a punitive order 
under S. 7 of Act III of 1895, is not a Court subject to the 
High Court’s jurisdiction. He cannot, indeed, when he passes 
a punitive order against a village officer be taken as acting as a 
Court atall. Heis acting then departmentally as an executive 
officer as is, indeed, pointed out in Chinnayya Gounder In rel 
and so too the Board of Revenue, when it deals on appeal with 
such orders, is an executive authority and not a Court. And so 
the analogy of S. 107 cannot apply. Especially is it impossible 
‘to hold that the Board can have the authority which it claims to 
dismiss a karnam in revision in circumstances such as those in 
the present case. Under Regulation XXIX of 1802ithad no 
power to dismiss a karnam in any circumstances, and as that 
‘Regulation was still in force in 1803, S.5 of Regulation I of 
that year could not give it any such power. Nor could it have 
it on the passing of Regulation II of 1806 as it then became the 
‘sole authority by which a karnam could be dismissed. It could 
only possibly have it after the passing of Regulation VI of 1831 
‘when its power over karnams in ryotwaritracts was transferred 
to Collectors and, for it to have it then, these would have to be 
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read with S. 5 of Regulation I of 1803, an implication that 
was not there when the Regulation was first passed. Such an 
idea cannot be seriously entertained. Ihave no doubt but that 
the order of the Board now under consideration was passed 
without jurisdiction and was sira vires. 

The next question that arises is that of whether the suit is 
maintainable. The respondent sued for a mere declaration 
without any consequential relief and it would appear that he 
could not at the time of suing ask for any such relief. The 
argument for the appellant is that his case does not come under 
S. 42 of the Specific Relief Act and that, therefore, the suit 
did not lie. In the opinion of Wallace, J., the respondent was 
not suing as a person entitled to any legal character or to any 
right as toany property so that, if S.42 was exhaustive of 
declaratory suits, the suit would not lie, but he has followed 
the view which has generally been taken by this Court that that 
section is not exhaustive and has, therefore, upheld the findings 
of the lower Courts that the suit could be maintained. In this con- 
nection reference has first of all to be made to the Privy Council 
decision in Robert Fischer v. The Secretary of State for India 
in Council1. That had to do with a suit which was in substance - 
to have the true construction of a statute declared and to have an 
act done incontravention of the statute, rightly understood, 
pronounced void and of no effect. The Privy Council points 
out that this is not the sort of declaratory decree which the 
framers of the Specific Relief Act had in their mind, while at 
the same time holding that even if that Act applied there could 
be no objection, in the circumstances, on the score that further 
relief was not prayed for. In that case there had been 
an order, passed under Madras Act I of 1876, for separate 
registration and assessment. The Government directed the 
Collector to cancel this order and it was this action of Govern- 
ment which was found to be stra vires. Under Act I of 1876 
any person who is aggrieved by an order, whether granting or 
refusing separate registration, has to seek his remedy bya suit 
and it may be noted that the suit is to be one for a declaration 
that the separate registration ought or ought not to have been 
made as the case may be. That point, however, does not seem 
to have been considered. This ruling has been followed by 
this Court as an authority for the proposition that S. 42 is not 





1. (1898) L.R. 26 I. A. 16: LL.R. 22 Mad. 270 (P. CG). 
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exhaustive of declaratory suits, in a number of cases which 
have been stated by Wallace, J., in his judgment. The latest 
of these cases is Veeramachaneni Ramaswamy v. Soma Pit- 
chayyal. There has, however, to be considered a later decision 
of the Privy Council in Sheoparsan Singh v. Ramnandan 
Singhs. The plaintiffs in that case had prayed for a 
declaration that a will, probate of which had been granted, was 
not genuine and the Privy Council pointed out that under S. 42 
a plaintiff has to be entitled to a legal character or to a right 
as to property and that the plaintiffs could not predicate this of 
themselves as they described themselves in the plaint as entitled 
to the estate in case of an intestacy; whereas, as things stood, 
there was no intestacy, since the will had been affirmed by a 
Court exercising appropriate jurisdiction. The suit was, 
indeed, nothing more than an attempt to evade or annul the 
adjudication in the testamentary suit. The suit was held to 
fail at the very outset because the plaintiffs were not clothed 
with a legal character or title which would authorise them to 
ask for the declaratory decree sought by their plaint. This 
decision, which does not consider Robert Fischer v. The 
Secretary of State for India in Council’ and was passed in 
very different circumstances from those of the earlier decision 
and of the case now under notice, has been interpreted by a 
Bench of this Court in Swrayya v. Subbammas as having 
turned on the fact that the will which was sought to be 
avoided had been affirmed by a Court exercising appropriate 
jurisdiction and that, as the propriety of that decision could 
not be impeached in the subsequent proceedings, the plaintiffs 
could not sue, not being reversioners. I would with respect 
agree with this view of the decision. In P. C. Thevar v. 
Sambans, however, it has been held to be quite clear from this 
later Privy Council decision that, apart from S. 42, the Courts 
have no power to grant a merely declaratory decree, and 
agreement has been expressed with the view taken as to that 
by Pollock and Mulla in their commentary. In Maulavi 
Muhammad Fahimul Hug v. Jagat Ballav Ghosh® it was 
held that there was no substance in the contentions that 
1. (1919) LL.R. 43 Mad. 410: 38 M. L. J. 226. 
2. (1916) L.R. 43 I. A. 91: LL.R. 43 Cal. 694: 31 M. L. J. 77 (P. C). 
3. (1898) L.R. 26 I.A. 16: LL. R. 22 Mad. 270 (P. C). 


4, (1919) L L. R. 43 Mad. 4 at 26: 37 M. L. J. 405. 
5. (1928) ILL.R, 6 Rang. 188. 6, (1922) L L. R. 2 Pat, 391. 
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S. 42 was not exhaustive and that apart from statutory autho- 
rity the general law entitles the plaintiff to a declaration. That 
was a case in which a mere declaration was prayed for though 
consequential relief was clearly available. This decision, 
though one of 1922, does not refer to Sheoparsan Singh v. 
Ramnandan Singh; neither does it refer to Robert Fischer v. 
The Secretary of State for India in Counci. In Bholanath 
Sankar Das v. Lachmi Narain3 a Bench stated, without 
reference to any authorities, that. British Indian Courts have 
no general powers to make a declaratory decree outside the 
limits formulated by S. 42. What was asked for was a decla- 
ration of what appeared to be a self-evident proposition. In 
Kailash Chandra Dutt v. Jogesh Chandra Majumdar’ the 
Calcutta High Court quoted from the decision in Sheoparsan 
Singh v. Ramnandan Singhi : 


“A plaintiff coming under this section (42) must.. . be entitled toa 
legal character or to a right to property” : 


and held that as the then plaintiff did not correspond to 
this description his suit was not maintainable. He was the 
shareholder of a company who sued for a declaration that 
certain persons were no longer directors. In this case the 
decision in Robert Fischer v. The Secretary of State for Indta 
in Council? was not considered. In Bat Shri Vaktuba v. 
Thakore Agarsinghji Ratsinghj15, a decision of 1910, it is 
stated as having been long established that the general power 
vested in the Courts in India under the Civil Procedure Code 
to entertain all suits of a civil nature, excepting suits of which 
cognizance is barred by any enactment for the time being in 


force, does not carry with it the general power of making 


declarations except in so far as such power is expressly con- 
ferred by statute, but it was held that S. 42 applied to the 
particular case then under notice. Reference was made to 
Robert Fischer v. The Secretary of State for India tn Councils, 
but the only comment on it was that the Judicial Committee 


‘were not considering exhaustively in it the different cases in 


which declaratory decrees might be passed. From all these 
decisions it would appear that Roberi Fischer v. The Secretary 
of State for. India in Council? has never been overruled 





, (1916) L.R. 43 LA. 91: LL.R, 43 Cal:694: 41 M. L. J. 77. (P.C) 
2. (1898) L.R. 26 LA. 16: 1.L.R. 22 Mad. 270 (P. C.). 
3. (1930) LLR. 53 AHL 316. 4, | (1928) 32 Cal. W. N. 1084. 
5. (1910) LL.R. 34 Bom. 676. fe 
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neither has any different interpretation being given to it from 
that which it has always had in this Court. That decision, in 
that it is one of the Privy Council, has to be followed here in 
any case to which it can apply. As pointed out by Wallace, J., 
it is similar to the case now under consideration. As already 
noted it was held to be in substance one to have the true con- 
struction of a statute declared and to have an act done in con- 
travention of the statute, rightly understood, pronounced void 
and of no effect. Here it is a question of the right interpreta- 
tion of a Regulation (I of 1803) and of an Act (III of 1895). 
Wallace, J., has held it to be clear that the respondent-plaintiff’s 


case must in the nature of the case be purely a declaratory one, 


and the appellant has not taken the point that it was open to 
him to ask for any further relief. He has unquestionably the 
hereditary right to be karnam and that right has only been 
taken from him by the order which he seeks to have declared 
invalid and he has not been barred from it by the decision of 
any Court. He has set out the fact that he is hereditary 
karnam in the first paragraph of his plaint and so I would be 
disposed to hold that he is suing as a person entitled to a legal 
character. In my opinion it has been rightly held that the suit 
is maintainable and I would, therefore, dismiss this appeal with 


sts. 
The Chief Justice —I agree. 
K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice JACKSON AND MR. Justice 
Vere MOCKETT. 
M. V. Sundaresa Aiyar for himself and as.. Appellants* ( Res- 
Offcial Receiver of the estate of Pakala pondenis 1 and 
Venkata Rao 4) 





v. 

Pakala Subba Rao and others .. Respondents in 
both (Petitioners). 
Civil Procedure Code (V of 1908), S. 151—A pplication to restore suit 
—Bear of limitation—Restoration of application—Inherent power of Court. 
Where an application to restore a suit becomes time-barred the Court has 
no inherent power to restore the application and to order the litigation to 

proceed. 


Appeal against the order of the Court of the Subordinate 
Judge of Nellore, dated 13th March, 1931 and made in I. A. 


* A. A. O. No. 496 of 1931 5th September, 1932. 


and 
_ CRP. No. 1973 of 1931. 
R—25 
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Bardswell,J. 
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No. 449 of 1930in O. S. No. 50 of 1926 and Petition under 
S. 115 of Act V of 1908 and S. 107 of the Government of India 
Act praying the High Court to revise the said order of the 
Court of the Subordinate Judge of Nellore, dated 13th March, 
1931 and made in I. A. No. 449 of 1930 in O. S. No. 50 of 1926. 


K. Umamaheswaran for appellants. 
Respondents not represented. 
The Court delivered the following 


JupGMENT.—The Subordinate Judge has restored an appli- 
cation to restore a suit after that application was itself time- 
barred. He seems to have thought that when the defendant 
had acquired the right by operation of the law of limitation to 
claim that the litigation against him should cease, the Court 
has an inherent power to deprive the defendant of that right, 
and to order the litigation to proceed. 


Obviously S. 151 never confers any such power upon a 
Court—a power for the ends of injustice and to promote abuse 
of the process of the Court. The defendant after the plaintiff 
has exhausted his statutory limit of time clearly has justice on 
his side and the Court has no right to interfere in order to 
override a lawful bar of limitation. 

The petition is allowed with costs throughout and the 
Lower Court’s order is cancelled. 


This disposes of the appeal. 
B. V. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. 


Nagar Damodara Shanbhogue .. Appellanti» (Plaintif) 


v. 
Chandappu Pujary andothers .. Respondenis (Defendants). 


Transfer of Property Act (IV of 1882), Ss. 58 (d) and 67—Usufruc- 
tuary mortgage—Right to sue for sale—Covenant to pay should be clear and 
unconditional. 

An usufructuary mortgagee as such can only continue to enjoy the mort- 
gaged properties till redemption He has no right to institute a suit for 
sale of the properties, unless the mortgage deed contains, apart from words 
merely indicating the time and the mode of redemption, an express personal 
covenant to pay the money. But any such covenant should be clear and 
unconditional in the undertaking to pay. 


* Appeal No. 223 of 1926. - 6th March, 1933. 
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A‘mortgage deed stated that the possession of the properties was handed 
over to the mortgagee on sap tdorwar (usufructuary mortgage pure and 
simple). The amount borrowed was Rs. 10,625. A period of 30 years was 
fixed for redemption. At the end of that period, only a sum of Rs. 4,000 


was to remain due and payable. Provision was also made therein for the- 


grant of portions of the mortgaged property on lease to any members of 
the mortgagors’ family and the deed provided that the arrears of rent, ifany, 
remaining due, along with the aforesaid balance of Ra. 4,000, “you (the mort- 
gagee) shall receive and make over the property. If we fail so to pay, you 
shall not only enjoy the properties but shall also be entitled to appropriate 
the (cutire) income towards the interest due on the principalamount. If you 
do not consent to allow any arrears of rent, this deed shall be no bar to your 
right of recovering the same on the responsibility of the said properties.” 


Held, that the deed contained no personal covenant to pay, 80 as to 
entitle the plaintiff to sue for sale of the mortgaged property. 


Held further that in respect, however, of the arrears of rent which had 
been made a charge on the property, the amount could be realised by enforce 
ing the charge by the sale of the property unaffected by the restrictions 
regarding the time and mode of redemption. 


Case-law referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in O. S. No. 8 of 1924. 


B. Sitarama Rao and K.P. Sarvothama Rao for appellant., 


K. Y. Adiga and K. Srinivasa Rao for respondents. 
The judgment of the Court was delivered by 


Sundaram Chetty, J.—Plaintiff is the appellant. He sued 
for the recovery of a sum of Rs. 37,065-9-11 by sale of the mort- 
gaged properties on the strength of an usufructuary mortgage 
deed, Exhibit A, which according to the plaintifPs contention 
contains a personal covenant to pay, whereby he is enabled to 
sue for the sale of the mortgaged properties, though the mortgage 
deed is styled as an usufructuary mortgage. The learned 
Subordinate Judge dismissed the suit by reason of his findings 
on issues 3and 4. Ona construction of the terms of a mort- 
gage deed, he has held that there was no personal covenant to 
pay the mortgage amount and the suit for sale of the mort- 
gaged properties is not therefore maintainable. This is the 
main question argued in this appeal. 


The suit mortgage deed, Exhibit A, is an unduly long docu- 
ment and a full translation of it is given in the judgment of the 
Lower Court. For the purpose of deciding the point at issue, 
the following extract from the document would suffice :— 

“As we represented to you that there is some extra income in the pro- 
perty till the term stated here below, you should give us credit to a sum of 


Ra. 6,625 from the principal amount and you have agreed thereto ont of con- 
cession to us, Deducting the said sum of Rs. 6,625, on payment (when paid) 
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in one lump sum on the Kalavadhi Vishu Sankramana of Dundubhi year 
(1922-23) of the balance of Rs. 4,000 as also any arrears of rent that may 
remain due with your consent from any member of our family who may take 
the property on rent from you on the responsibility of the property, you shall 
receive the same and make over the property and documents as also the re- 
ceipts which you obtain from the creditors. If we fail to pay the aforesaid 
amount on the due date as stated above, thereafter, unless we pay on Kala- 
vadhi Vishu Sankramana of any year, we have no right to ask you to receive 
the amount and surrender possession during any other time of any year, and 
from the date of default on the due date until we discharge all rights under 
this deed, you shall not only enjoy the properties but shall also be entitled to 
appropriate the income towards the interest due to you on the principal 
amount and we shall have no right to claim any excess income from you. If 
you do not consent to allow any arrears of rent against the members of our 
family, this deed shall be no bar to your right of recovering the same on the 
responsibility of the said properties. If in addition to the aforesaid sum of 
Rs, 1,500 left in anamath with you to pay the aforementioned creditors, any 
excess sum is found due to them and is paid by you, the excess so paid, and 
if the assessment be enhanced at the time of the survey, the sum so enhanced 
also, together with interest at 8 per cent. per annum from the respective dates 
of payment we are liable to pay on the responsibility of the ildarwar property 
(property mortgaged usufructuarily), and we shall pay at the time of the 
final discharge of the amounts under this deed (when the accounts in 
respect of this deed are finally settled) the said sum also.” 


This deed was executed on 11th September, 1892 and it is 
specifically stated in the body of the deed, that possession of the 
properties was handed over to the mortgagee on sap sdarwar 
(usufructuary mortgage pure and simple). A period of 
30 years is fixed for redemption, and by reason of the enjoy- 
ment of the properties by the mortgagee for that period, the 
entire interest due on the principal sum of Rs. 10,625 for the 
said period of 30 years and also a portion of the principal 
amount, namely, Rs. 6,625, must be taken to have been paid off. 
At the end of that period, the balance of principal remaining 
due is only Rs. 4,000. Provision is also made in this deed for 
the grant of portions of the mortgaged property on lease to any 
member of the family of the mortgagors and the arrears of rent 
remaining due are also payable along with the balance of the 
principal amount on the specified date at the end of the 30 years 
term. In the case of an usufructuary mortgage, there must be 
delivery of possession to the mortgagee coupled with an autho- 
risation to retain such possession until repayment of the 
mortgage money, and receive the rents and profits in lieu of 
interest or in part payment of the mortgage money. An 
usufructuary mortgagee as such, has no right to institute a suit 
for sale of the mortgaged property, but must only continue to 
enjoy the same till redemption. If in such a mortgage deed, 
there is an express personal covenant to pay the money, apart 
from words merely indicating the time and the mode of 
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redemption, a suit for sale may be instituted, but not otherwise. 
Even to sue for the mortgage money under S. 68 of the 
Transfer of Property Act, it must be shown that by the terms 
of the deed the mortgagor has bound himself to repay the same. 
So far as the claim for the recovery of the balance of principal, 
namely, Rs. 4,000 is concerned, we are unable on a proper con- 
struction of the terms contained in the deed, to read any 
personal covenant to pay the same. Any such covenant should 
be clear and unconditional in the undertaking to pay. 

Several decisions were cited on either side in the course of 
the arguments and we find that each case turns upon the con- 
struction to be placed on the particular wording of the document. 
The usufructuary mortgage deed which was considered in 
Luchmeshar Singh v. Dookh Mochan Jhal contained a 
clause: ‘ 

“ Having paid the principal money in the month of Chait 1297, we shall 
take back the document and the land.” i 5 

The learned Judges held that “ such a provision is merely 
what is generally known as a proviso for redemption which 
fixes the minimum time within which the mortgagor can 
redeem”. In respect of an exactly similar clause contained in 
an usufructuary mortgage deed, our High Court held that it 
did not amount to a personal covenant to pay: Hakeem Patie 
Muhammad v. Shaik Davood’. The same view was held in a 
later case on the construction of an almost similar provision: 
Rengayya Pillai v. Narasimha Iyengar8. In another case 
decided by the Calcutta High Court, where the covenant was 
« when I or my heirs shall pay, I shall take back this deed and 
enter on the land,” it has been held that this does not amount 
to a personal ,covenant to payt, but it is only a conditional 
statement which would not entitle the- mortgagee to insist on 
giving up possession and recovering the money by sale of the 
property. The terms of the clause in the deed in question in 
the present case relating to the payment of the balance of the 
mortgage money are in our opinion very similar to the clauses 
which were the subject of consideration in the case referred to 
above. 





1. (1897) L L. R. 24 Cal. 677. 
2. (1915) L L. R. 39 Mad. 1010: 29 M. L. J. 525. 
3. 1918 M. W. N. 672. 
4. The reference apparently is to Basawan Singh v. Mahamad Faria, 
(1914) 27 I. C. 800—S. R. ae 
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ta 
The cases relied on by Mr. Sitarama Rao for the appel- 
‘lant are in our opinion distinguishable from the present. In 
the mortgage deeds dealt with in Ramayya v. Guruval and 
Udayana Pillat v. Senthivelu Pillai8 there was a clear and un- 
ambiguous personal covenant to pay. In the latter case, the 
-covenant ran as follows :— 


“ On the expiry of the term I shall pay the said Rs. 200 and redeem the 
lands. n 


In the former case, it is worded thus: 

“ It is settled that we should pay the principal amount to you in three 
instalments within this period ” 

Such being the wording of the clauses, there was no diff- 
culty in holding that there was a personal covenant to pay. In 
those deeds there was a further clause that in default of such 
payment the mortgagee should continue to enjoy the property 
in the aforesaid manner till redemption. In view of the fact 
that there was a clear and unequivocal personal covenant to pay 
the money, as an independent provision, the learned Judges 
held that the effect of the subsequent clause for continuance of 
enjoyment in case of default in such payment, was not to 
nullify the previous covenant to pay ona certain day. These 
decisions would be authorities in favour of the plaintiffs con- 
tention in the present case, if Ex. A does contain a clear and 


unconditional personal covenant to pay as in those cases. Not 


only is such a personal covenant, to pay absent in Ex. A, but 


‘there is also‘a provision that in case of default in the redemp- 


tion of the mortgage on the due date at the expiry of the term, 
the mortgagee should continue in possession and enjoyment of 
the property appropriating the income towards the interest due 
on the balance of the principal amount. As observed by the 


_Lower Court, this provision is presumably for the benefit of the 


mortgagee because he has the advantage of enjoying the entire 
mortgaged property in.lieu of interest due on only a portion of 


the principal sum, namely, Rs. 4,000. This may sound some- 


thing like a-penal provision in case of default in the payment of 
the entire mortgage money at the end of the stipulated term of 
30 years. Inthe Full Bench decision in Sivakami Ammal v. 
Gopala Savundram Ayyan3 the clause was: 


“J_shall pay you the said mortgage amount of Rs. 3,000 in Chithrai 
Kalavadhi of the year 1883 and take back this deed of mortgage with posses- 
sion.” a 





1. (1890) I. L. R 14 Mad. 232. 
Ba (1896) I. L. R. 19 Mad. 411:6 M. L. J. 210. |, 
3. 4893) LL. R. 17 Mad. 131: 4 M. L. J. 50 (FB). -. 
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This was held to be a clause containing a covenant to pay. 
Even in the later Full Bench decision in Kangaya Gurukal v. 
Kalimuthu Annavil the clause was almost similar: 

“Thereafter on the 30th Panguni, Bhava year, causing the aforesaid 


Rs, 200 to be paid (on paying the aforesaid Rs. 200) we shall (redeem) or 
(recover back) our land”. 


These decisions do not materially help the appellant in this 
case. One other decision relied on by him is the one reported 
in Rangaswamt Atyangar v. Veeraraghavachari8. This seems 
to be in support of his contention rather than the other deci- 
sions. The particular clause from which the personal covenant 
to pay was inferred is as follows :— 


“ Having paid the amount of the principal by 7th July, 1917, having 
endorsed on this deed, I shall enjoy the said land.” 


But in Ex. A there are no words such as “we shall take 
back and enjoy the lands,” “ we shall redeem and take back 
the lands”. What is stated therein is, that on payment of the 
balance of the principal money the mortgagee should receive it 
and make over the property to the mortgagors. That is only a 
proviso for redemption in which the duty of the mortgagee 
after redemption of the mortgage is expressly specified. 

On a careful consideration of the specific terms in Ex. A, 
we agree with the view of the Lower Court and hold that there 
is no personal covenant to pay the balance of the mortgage 
money so as to entitle the plaintiff to claim the relief, namely, 
sale of the mortgaged property for the realisation of this 
amount. 

So far as the arrears of rent due in respect of the leases 
granted to the members of the family are concerned, there is, 
no doubt, a provision in the deed that those sums are also 
payable along with the balance of the principal amount at the 
time of redemption. But there is a further definite clause 
which clearly entitles the mortgagee, irrespective of such a 
provision, to recover those arrears on the responsibility of the 
mortgaged property. It means that he can enforce the charge 
created on the property in respect of those arrears of rent, un- 
fettered by the restrictions contained in this deed as to the time 
and mode of redemption. The mortgaged’ properties having 
been made security for the recovery of those arrears of rent 
ar ee eh I ee 
1. (1903) LL. R. 27 Mad. 526: 14 M. L. J. 61 (E. B.). 

2 (1923) 46 M. L. J. 56. -> 
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under this deed, there is no bar to the enforcement of the 
charge in the present suit by asking for the sale of those 
properties. 

The amount of arrears of rent together with interest at 
12 per cent. per annum claimed by the plaintiffs as per Schedule 
B is Rs. 22,030-7-4. We may first dispose of the question as 
regards the claim for interest. There is no provision in Ex. A 
for payment of any interest on the arrears of rent, though there 
is specific provision for payment of interest at 8 per cent. 
per annum on two other items of debt. No contract for the 
payment of interest on arrears of rent is set up in the plaint. 
That being so, the claim for interest is clearly unsustainable 
and must be disallowed. If the amount of interest is eliminat- 
ed from the claim, what is due for arrears of rent alone is 
Rs. 12,547-15-0. The learned Subordinate Judge has found 
that the particulars of the arrears of rent as given in Sch. B 
are correct, except as to the value of rice given therein. The 
quantities of rice which remained due as arrears of rent are 
mentioned in that schedule and they are in conformity with the 
settlement made by the several defendants showing the quanti- 
ties of rice which remained due to the plaintiff as arrears of 
rent. It is said that there are some inaccuracies in the accounts 
when compared with the lease deeds and receipts. This is not 
clearly made out, though there was some cross-examination of 
the plaintiff on this point. It is unlikely that when the lessees 
chose to settle the accounts with the mortgagee, they would 
have subscribed their signatures in token of -such settlement 
without satisfying themselves as to the correctness of the 
figures mentioned therein. As regards the prices of rice 
claimed by the plaintiff as noted in Schedules B-1 to B-10, the 
Lower Court has made a deduction of 10 annas per mura, and 
subject to this deduction the prices noted therein have been 
allowed. We accept that finding. The plaintiff would there- 
fore be entitled to Rs. 12,547-15-0, less the sum, calculated at 
10 annas per mura on the total quantity of rice due as arrears 
of rent, namely, Rs. 1,122-8-0. 


It is urged on behalf of the respondents that the arrears of 
rent due by the several members ‘of the family could not be 
made a legitimate charge on the mortgaged property. The 
Lower Court is of this opinion and seems to proceed on the 
footing that the leases provided for in*the mortgage deed, 
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Ex. A, should be those taken by any member of the family as 
representing the whole family. But there is nothing’ in the 
terms of the mortgage deed to restrict the nature of the leases 
¢ontemplated in the mortgage deed in the aforesaid manner. 
The intention as would appear from the whole trend of the 
mortgage deed is, that the mortgagee should lease out different 
portions of the mortgaged property to several members of the 
family, as such a course would be convenient for maintaining 
themselves out of the usufruct, at the same time paying rent to 
the mortgagee which would represent the interest due to him 
on the principal amount. Under the mortgage deed, the whole 
of the mortgaged property is made responsible for the realisa- 
tion of the arrears of rent due by any member of the family in 
respect of the lease taken by him. Such an arrangement 
appears to have been brought about in the interests of all the 
members of the family without prejudice to the rights of the 
mortgagee. We cannot therefore regard the charge created in 
respect of the arrears of rent as not binding on the family of 
the mortgagors as a whole. Moreover, this very mortgage 
deed having been found to be valid and binding on the whole 
family in the former suit which was brought by some of the 
present defendants and others in which the mortgagee was 
arrayed as one of the defendants, it is not now open to the 
defendants to re-open the question of the validity and binding 
character of this mortgage by setting up a plea which might 
and ought to have been set up in the former suit. (Vide Exs. B 
and B-l.) The learned Subordinate Judge has found on 
issue (1) that the question of the validity of the plaint mort- 
gage is res judicata by reason of the former decision, but failed 
to give due effect to that finding when dealing with this objec- 
tion, which is after all one of the grounds on which the validity 
and binding character of the mortgage can be questioned. We 
hold that the former decision operates as a bar to the trial of 
this particular ground of objection set up for invalidating the 
mortgage. Even on the merits, this objection seems to be 
futile for the reasons already set forth. 


There are two other items of the claim as per Schedules C 
and D. The amount of Rs. 6,729-4-1 is claimed to be due to 
the plaintiff on account of the enhanced assessment paid from 
time to time together with interest as provided for in the mort- 
gage deed. A sum of Rs. 2,305-14-6 is claimed on account of 
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the payments made in excess of Rs. 1,500 towards the discharge 
of pridr debts. The particulars for this claim are set forth 
in Schedule D. The Lower Court has found the amount claimed 
in Schedules C and D to be correct and due to the plaintiff. 
But according to the terms of the mortgage deed, these sums 
are payable to the mortgagee at the time of redemption by the 
mortgagors, when the final account should be taken. For the 
reasons already stated, we hold that there is no distinct personal 
covenant to pay these sums and therefore the plaintiff has to 
continue in possession till the mortgage is redeemed by the 
payment of these sums as also the sum of Rs. 4,000 which is 
the balance of principal still due. The present suit brought 
for the recovery of these sums by sale of the mortgaged 
properties is not sustainable. 

In the result, the appeal is partly allowed and a decree is 
given in plaintiffs favour for a sum of Rs. 11,425-7-0 (on 
account of the arrears of rent claimed in Schedule B) with 
subsequent interest thereon at 6 per cent. per annum from the 
date of suit 1ill the date fixed for payment and also propor- 
tionate costs in both the Courts, and thereafter with interest at 
6 per cent. per annum on the aggregate amount. Time for 
payment is four months from this date. In case of default in 
payment, the mortgaged properties will be sold, subject to the 


_ usufructuary mortgage lien of the plaintiff under Ex. A. 


Liberty is reserved to him to bring a portion only of the mort- 
gaged properties to sale for the realisation of this decree 
amount, free from such usufructuary mortgage lien. The 
respondents’ costs in both the Courts, proportionate on the 
value of the claim disallowed, should be paid by the plaintiff. 
S. R. Appeal partly alowed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT :—Lorp ATKIN, Lorp THANKERTON, Lord Mac- 
MILLAN, SR JOHN WALLIS AND SIR GEORGE Lownpss. 


Amarendra Man Singh Bhramarbar Rai 
and another .. Appellanis* 
v. 
Sanatan Singh and others .. Respondents. 


Hinds Law—Adoption by widow—Religious motive, the determining 
factor—Vesting or divesting of property, mot the decisive test—Mother's 
power of adoption, under her husband's axthority, not exhausted on death 
of ker son sonless and «anmarried— Full legal capacity to continue the 
line,” meaning of—Attainment by son of full ageand ceremonial compe- 
tence, effect of—Privy Councd— Practice—Question of fact—Famely custom 
of excluston of females from succession—Concurrent findings by Indian 
Courts—Interf erence with. 

The foundation of the Brahmanical doctrine of adoption is the duty 
which every Hindu owes to provide for the spiritual welfare of the souls of 
his ancestors by the continuance of the line and the solemniration of the 
necessary rites. Accordingly, the validity of the adoption must be determined 
by spiritual rather than temporal considerations, the consequent devolution of 
property on the adopted son being a mere accessory to it and altogether a 
secondary consideration. 

The test of the validity of an adoption is not the vesting or 
divesting of property. 

A Hindu, governed by the Mitakshara School, died leaving a son and a 
widow to whom he gave authority to adopt in the event of the son's death. 
The son succeeded to his father’s estate and died unmarried at the age of 
20 years and 6 months. By a family custom, females were excluded from 
inheritance, and on the son’s death the estate vested in the plaintiff, his 
nearest collateral heir. Within a week from her son's death, the mother, 
under the anthority conferred on her, adopted the defendant as a son to her 
deceased husband. 

Held, that though the mother was precluded by custom from inheriting 
to her son, and the adoption by her had the effect of divesting the estate 
which had previously vested in the plaintiff, her power of adoption under her 
-husband’s authority was not exhausted at the death of her son, and that the 
adoption of the defendant was valid. 

Assuming that the son, though unmarried, had attained full ceremonial 
competence, the mother’s authority to adopt was not extinguished on his 
death Her authority comes to an end only when [as laid down by Lord 
Haldane in Madana Mokana Deo v. Purushothama Deo, (1918) L. R. 45 
LA. 156: I. L. R. 41 Mad. 855: 35 M. L. J. 138 (P. C.)] the son dies “after 
attaining full legal capacity to continue the line either by the birth ofa 
natural born son or by adoption to him of a son by his own widow”. The test 
is, whether these conditions exist at the time of the son’s death. The mother’s 
power of adoption would be extinguished on the son's death by the survival 
of either a grandson or the son’s widow. In other words, it is the inter- 
position of 2 grandson, or the son’s widow, that brings the mother’s power of 
adoption to an end. : 





*P. C Appeal No. 32 of 1932. 4th April, 1933. 
Patna Appeal No. 17 of 1931. 


Singh. 
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Quaere, whether in order to bring this principle to play it is essential 
that the son’s widow should herself be clothed with the power of adoption. 


Where, however, as in the present case, the son dies himself sonless and 
unmarried, the mother’s power to adopt (which was necessarily suspended 
during the son's lifetime) revives. g 


The question as to the existence of a family custom excluding females 
from succession, is essentially a question of fact, and it is not in accordance 
with the practice of the Prvy Council to interfere with the concurrent find- 
ings of two Courts in India holding the custom to be proved, where there is 
evidence upon which these findings could legitimately be based, even though 
the Courts may have differed 2s to the weight to be attached to different 
parts of the evidence. ae 


Case-law discussed. í 

Judgment of the High Court, Patna, (1930) L L. R. 10 Pat. 1, reversed. 

Appeal No. 32 of 1932 from a decree of the High ‘Court, 
Patna, dated the 29th January, 1930, affirming a decree of the 
Subordinate Judge of Cuttack, dated the 30th N ovember, 1925. 


The present dispute related to the succession to the Dompara 
Raj, and the two main questions for determination in the appeal 
were (1) whether females were excluded from inheritance to the 
Raj, and (2) whether the adoption of the first appellant was valid 
in law. Both Courts in India found in favour of the respondents 
and decided that females were excluded and that the adoption set. 
up was invalid. : - ; 

The pedigree showing the relationship of the parties is set out 
in their Lordships’ judgment. 

The Dompara estate is an impaftible Raj. Raja Brajendra 
died on the 25th December, 1903, and was succeeded by his son. 
Bibhudendra, who was then a minor. The Court of Wards | 
assumed the management and retained it until the latter’s death on 
the 10th December, 1922, when he was 20 years and 6 months 
old. He died unmarried. ‘ 

On the 18th December, 1922, Rani Indumati (the 2nd appel- 
lant) purporting to act under an authority, dated the 20th July, 
1898, from her late husband, Raja Brajendra, adopted Amarendra 
(the Ist appellant). The claimants to the succession were 
therefore: ` 

1. Amarendra as the brother by adoption of Raja Bibhu- 
dendra, 


2. Rani Indumati as his mother, and : 
3. Banamali, since deceased, and now represented by the 
respondents, asserting title either by survivorship or as next heir 
by primogeniture. ; : 
After proceedings under the Land Registration Act, the 
present suit was instituted by Banamali on the 23rd June, 1924, 
against the adopted son and Rani, Indumati, to establish his title 
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to the Raj. He denied the validity of the adoption and pleaded 
that the succession to the estate was governed primarily by special 
customary rules embodied in a book called the“ Pachis Sawal,” 
and that by such custom he was a preferential heir to the Rani. 

Both the Courts in India found that by the family custom 
females- were excluded from succession. On the question of 
adoption, they held in effect that the estate which had devolved 
upon Banamali, the plaintiff, on Bibhudendra’s death, could not 
be divested by reason of the defendant Amarendra’s subsequent 
adoption by Rani Indumati, and that the adoption was, in conse- 
quence, invalid in law. The case in the High Court is reported in 
(1930) I. L. R. 10 Pat. 1. 


Sir Dawson Miller, K. C. and M. A. Jinnah for appellants. 
De Gruyther, K. C. and Wallach for 1st respondent. 


4th April, 1933. Their Lordships’ judgment was delivered 
by 


Sm Gzeorce LowNpEs.—This appeal raises an important 
question with regard to the validity of an adoption by a Hindu 
widow. i 


The facts upon which the decision turns may be stated 
quite shortly. The issue involved is as to the right of succes- 
sion (using the word in its widest significance) to the Dompara 
Raj, an impartible zamindari in Orissa. The early history of 
the raj is dealt with at length in the judgments below, and it is 
unnecessary to refer to it for the purposes ot this appeal. The 
parties are kshatriyas by caste, and are governed, apart from 
special family custom, by the Benares school of the Mitakshara 
law. The following pedigree will show the relationship of the 
persons to whom reference will have to be made, the successive 
holders of the estate being denominated by the title of Raja:— 


Krishna Chandra 
| 





| | 
Raja Kishori Madan Singh 


Raja Raghunath Clientarmoni 
Raja Brajendra=Rani Indumati Banamali 
| 
ae | 
Raja Bibhudendra 


(adopted) 


Sir George 
Lowndes 
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P.C On the 20th July, 1898, Raja Brajendra, being then with-, 
age out issue, executed a deed of which the following are the 
Man Singh important clauses :— 


5 ee “1. God forbid if I die without leaving any issue or if the son born of 
Singh. my loins or my adopted son die without leaving a son after my death, then 
my Rani Srimati Indumati Patmahadei shall be competent to adopt a son in 

Sir George accordance with rules laid down below. . ‘ 


Lowndes. 4. God forbid if the sons adopted by the said Rani die, then the said’ 
Rani shall be competent to adopt sons one after the other from the Raj 
family of the same caste (as ours) in the aforesaid manner.” 

The deed was duly registered, and no dispute arises as to 
either its authenticity or. interpretation. 

Some time in or about the year 1902 a son was born, 
Raja Bibhudendra, who succeeded to the estate on his father’s 
death in 1903. It then came under the superintendence of the 
Court of Wards, and so remained till the death of Bibhudendra, 
which occurred on the 10th December, 1922. He died 
unmarried at the age of 20 years and 6 months, and was there- 
fore in the view of the law a minor: S. 3 of the Indian 
Majority Act, 1875, as amended by Act VIII of 1890. He 
was also incompetent, without the consent of the Local Govern- 
ment, either to adopt or to authorise an adoption to him: S. 61 
of Bengal Act IX of 1879. A week later, on the 18th December, 
his mother, Rani Indumati, adopted Amarendra, who was then 
(and still is) a minor. The Court of Wards remained in 
possession of the estate, apparently on his behalf. It was then 
claimed by Banamali, a sapinda of Bibhudendra several degrees 
removed, who disputed the validity of the adoption. He filed 
his suit on the 23rd June, 1924, in the Court of the Subordinate 
Judge of Cuttack, impleading Amarendra and the Rani, and 
succeeded in both the Courts in India. Various matters were 
raised at the trial which are not now in issue, the only questions 
before the Board being as to the existence of a family custom 
by which females are excluded from succession, and as to the 
adoption. The parties are agreed that if the custom is establish- 
ed and the adoption inoperative, Banamali was entitled to the 
estate as the nearest reversioner. He died pending the appeal 
to the High Court and is now represented by the respondents. 


The suit was tried jointly with another suit in which one 
Ramchandra Mardaraj Singh asserted a superior title to the 
estate as the second son of Brajendra by a subordinate wife. 
His suit failed before the Subordinate Judge, and an appeal 
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filed by him’ was dismissed for want of prosecution. No 
further reference will be necessary to his claim. 


- On the question of custom, both the Subordinate Judge and 
the High Court have held it to -be sufficiently proved, though 
the judgments differ as to the weight to be attached to different 
parts of the evidence. Their conclusions on this head have 
been attacked in some detail before the Board, but their Lord- 
ships, following their usual practice, are not disposed to inter- 
fere with concurrent findings upon what is essentially a question 
of fact. That there is evidence upon which these findings 
could legitimately be based is undeniable, and no sufficient 
reason has been shown for a reconsideration of the question 
here. 


It was also held by both Courts that the adoption of Ama- 
rendra was invalid, with the result that the claim of Banamali 
was decreed. It is upon this issue that the main contentions of 
the parties have centred before the Board. The argument 
has been exhaustive, and their Lordships have already express- 
ed their obligations to counsel on both sides for the valuable 
assistance they have afforded. 


On this question it was alleged in the plaint that the Rani’s 
power of adoption was extinguished on Bibhudendra’s death, in- 
asmuch as he had then attained [ull age and full legal capacity 
to continue his line, and that the adoption could not divest the 
estate which had vested eight days previously by inheritance 
in Banamali as the nearest collateral heir of the last male 
holder. The latter contention was accepted as decisive by the 
Subordinate Judge, who passed a decree, dated the 30th Novem- 
ber, 1925, in his favour. The learned Subordinate Judge also 
expressed the opinion that Bibhudendra at the time of his death 
had “attained full age and legal capacity to continue his line,” 
but this does not appear to have been the basis of his judgment. 


In the High Court separate judgments were delivered by 
Jwala Prasad and Scroope, JJ., who concurred generally with 
the conclusions of the Subordinate Judge. The authorities 
were exhaustively dealt with in both Courts. Their Lordships 
think that nothing would be gained by referring to these judg- 
ments in greater detail. It is from no disrespect to the learned 
Judges that they refrain from doing so, but only to avoid undue 
lengthening of what must, in any case, be a lengthy examina- 
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tion of authorities and arguments. They will, they believe, be 
found to have dealt with all the relevant considerations. 

Before the Board these contentions were elaborated by 
counsel for the first respondent who alone appeared. First it 
was said that treating Banamali as a separated sapinda claiming 
strictly by inheritance—the basis upon which the claim was 
laid in the plaint—the authorities established that when once 
the estate had vested in an heir of the last male holder, other 
than the adopting widow, the power of adoption was at an 
end. If this were the true view, inasmuch as the Rani was 
precluded by the custom from inheriting to her son Bibhudendra, 
she could no longer adopt. 


In the second place, it was said that where the husband 
from whom the power to adopt was derived left a son to suc- 
ceed him, and that son attained full legal capacity to continue 
the line, the power of his mother was equally at an end, and 
that this would be the case whether the family was separate or 
joint. 

The two lines of reasoning are, their Lordships think, dis- 
tinct. The first approaches the question from the point of 
view of rights in property; the second from what may be 
regarded as the religious and ceremonial side. Both are said to 
have the sanction of decisions of the Board. 

For the appellant it is contended that the first proposition 
enunciated is altogether unsound, the power to adopt not being 
dependent in any way on the vesting of property, and as to the 
second, that the rule upon which reliance is placed, if properly 
interpreted, does not apply to the facts of the present case. 

Their Lordships think that in dealing with the arguments 
which have been addressed to them, it is important to bear in 
mind the essential features of the doctrine of adoption among 
orthodox Hindus, as they are conscious that these may have 
been to a certain extent blurred by the mass of case-law which 
has been accumulated in the last three-quarters of a century. 


The origin of the custom of adoption is lost in antiquity, 
and may well have been no more than the natural desire for a 
son as an object of affection, a protector in old age, and at the 
last an*heir. However this may be, it is certain that through 
all the centuries which have seen the spread of Brahmanical 
influence, and among all classes which have come under its 


LXV] THE MADRAS LAW JOURNAL REPORTS. 209 


sway, a peculiar religious significance has attached to the son. 
He is so essential to the spiritual welfare of the souls of his 
immediate ancestors that an extensive class of subsidiary sons 
was admitted to the family, all of whom could perform the 
necessary ceremonies, though only some of them were allowed 
full rights of inheritance. Of these, among the orthodox classes, 
only the adopted son is now recognised, but he, in the absence 
of an aurasa, or natural born son, is clothed with all the attri- 
butes of a son, and is from the date of his adoption regarded as 
having been born in his adoptive family. 

The 9th chapter of Manu’s Code, which has always been 
regarded as of paramount authority, is instinct with this doc- 
trine. The father by the birth of a son discharges his debt to 
his progenitors (v. 106); through him he attains immortality 
(v. 107) ; by a son a man obtains victory over all people; by a 
son’s son he enjoys immortality: and afterwards by the son 
of that grandson he reaches the solar abode (v. 137); a son is 
called “putra” because he delivers his father from “put” 
(v. 138). In the Dharma Sutra of Baudhayana, which is 
probably older than the Christian era, the formula prescribed 
for adoption is: “I take thee for the fulfilment of my religious 
duties: I. take thee to continue the line of my ancestors” (Bau. : 
vii, 11; Sacred Bks. of the East, Vol. xiv, 335). 

In their Lordships’ opinion, it is clear that the foundation 
of the Brahmanical doctrine of adoption is the duty which 
every Hindu owes to his ancestors to provide for the continu- 
ance of the line and the solemnization of the necessary rites. 
And it may well be that if this duty has been passed on to a 
new generation, capable itself of the continuance, the father’s 
duty has been performed and the means provided by him for 
its fulfilment spent: the “debt” he owed is discharged, and it is 
upon the new generation that the duty is now cast and the 
burden of the “debt” is now laid. 

It can, they think, hardly be doubted that in this doctrine 
the devolution of property, though recognized as the inherent 
right of the son, is altogether a secondary consideration. So 
Sir James Colvile, in delivering the judgment of the Board in 
Sri Raghunadha v. Shri Broso Ktshoroi (a case to which 
further reference will be made later) observes at p. 192 that 


“a distinction which is founded on the nature of property seems to 
belong to the law of property, and to militate against the principle which 


1. (1876) L.R. 3 I. A. 154: IL.R. 1 Mad. 69 (P.C). 
R27 
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Mr. Justice Holloway has himself strenuously insisted upon elsewhere, vis., 
that the validity of an adoption is to be determined by spiritual rather than 
temporal considerations; that the substitution of a son of the deceased for 
spiritual reasons ıs the essence of the thing, and the consequent devolution of 
property a mere accessory to it.” 

Having regard to this well-established doctrine as to the 
religious efficacy of son-ship, their Lordships feel that great 
caution should be observed in shutting the door upon any 
authorised adoption by the widow of a sonless man: see in this 
connection Kannepalls Suryanarayana v. Pucha Venkata 
Ramanal. The Hindu law itself sets no limit to the exercise 
of the power during the lifetime of the donee, and the validity 
of successive adoptions in continuance of the line is now well 
recognised. Nor do the authoritative texts appear to limit the ` 
exercise of the power by any considerations of property. But 
that there must be some limit to its exercise, or at all events 
some conditions in which it would be either contrary to the 
spirit of the Hindu doctrine to admit its continuance, or 
inequitable in the face of other rights to allow it to take effect, 
has long been recognised both by the Courts in India and by 
this Board, and itis upon the difficult question of where the 
line should be drawn, and upon what principle, that the 
argument in the present case has mainly turned. 


In support of his first line of reasoning, based upon the 
vesting of property in an heir other than the adopting widow, 
counsel for the first respondent relied upon the often quoted 
judgment delivered by Lord Kingsdown in Bhoobun Movyee 
Debia’s case. There one Gour Kishore died leaving a son 
Bhowanee, and a widow Chundrabullec Debia, to whom he gave 
authority to adopt in the event of Bhowanee’sdeath. Bhowanee 
died at the age of 24 without issue, but leaving a widow 
Bhoobun Moyee, who succeeded by inheritance to his property. 
Chundrabullee then adopted Ram Kishore, who sued Bhoobun 
Moyee for the recovery of the estate. It was held by the Board 
that his claim failed. The parties being governed by the 
Dayabhaga law, Bhoobun Moyee would have succeeded to 


` Bhowanee’s property, in preference to Ram Kishore, even if he 


had been a natural born son of Gour Kishore, and the Board 
held that it was ‘contrary to all reason and to all the principles 
of Hindu law” that he should displace the rightful heir. It is 


TTT 


1, (1906) LR. 33 LA, 145: LL.R. 29 Mad. 382: 16 M, L, J. 276 (P.C.). 
2. (1865) 10 Moo. L A. 279. 
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not so much the actual decision in this case that is relied on as 
certain dicta in the judgment and the implications which have 
been held to arise from it. “The question is,” said Lord 
Kingsdown (p. 311), ‘ whether the estate of his son being un- 
limited and that son having married and left a widow his heir, 
and that heir having acquired a vested estate in her husband’s 
property as widow, a new heir can be substituted by adoption 
who ts to defeat that estate...” From this it is argued that 
it was upon the vesting of the property that the determination 
of the power of adoption depended, and that this view is con- 
firmed by subsequent decisions of the Board to which reference 
must be made. f 


After the death of Bhoobun Moyee, Ram Kishore got 
possession of the property, and if his adoption was good he was 
undoubtedly the next heir. His title, however, was disputed by 
a distant collateral, and the validity of his adoption was the 
subject of another suit. The Bengal High Court upheld the 
title of Ram Kishore, considering that the Board in the 
previous case had only affirmed the prior right of inheritance of 
Bhoobun Moyee, and had not held the adoption to be invalid. 
This case again came before the Board (Pudma Coomari Debi 
v. The Court of Wards1) and the decision of the High Court 
on that point was reversed’, the opinion of their Lordships 
being that upon the vesting of the estate in the widow of 
Bhowanee the power of adoption was at an end and incapable 
of execution, and that this was what the Board had held in the 
previous case. 


These authorities were again considered in a case from 
Madras: Thayammal v. Venkaiarama’, the decision in which is 
also relied on by the respondents. The question there was as 
to the right of succession to the estate of one Kuttisami who 
had died without issue leaving his widow Thangammal as his 
heir. After his death his mother, Thayammal, with the per- 
mission of the sapindas, adopted a son to the father of 
Kuttisami. The validity of the adoption was disputed on the 
ground that “ the survival of the son’s widow and the vesting 
of the estate in her put an end to tlie right of Thayammal, his 
a ee 


1. (1881) L. R. 8 I. A. 229: I. L. R 8 Cal 302 (P. C). 
2. The decree of the High Court was, however, upheld on another 
ground and the appeal to the Board dismissed —K..J. R. 
3. (1887) L. R. 14 I. A. 67:1, L. R. 10 Mad. 205 (P. C.). 
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mother, to.adopt a son to his father.” Their Lordships were 
of opinion that this objection was fatal to the adoption, and 
that the learned Judges of the High Court who had so decided 
were correct in considering that the case was governed by the 
authorities above referred to. 

Thayanimal’s case1 was followed in Tarachurn Chatterji v. 
Suresh Chunder Mookerjs8 where Sir Richard Couch observes 
(p. 170): “On the son’s death after coming of age leaving 
Matangini his widow, Madhub Chunder’s wife would not have 
power to adopt a son, the estate of Kali Churn having become 
vested in his widow.” 

So far then, their Lordships think, it was well established 
that a power of adoption in a mother was extinguished when 
her son had died leaving a widow to whom the son’s estate 
passed by inheritance. But though undoubtedly certain 
passages in the judgments relied on seemed to suggest that it 
was the succession to the estate by the son’s widow that was 
the determining factor, and, as was stated by a learned Hindu 
Judge in 1900, “ the whole current of recent decisions has been 
to base this limitation solely on the question whether the 


-widow’s act of adoption derogated from her own rights or the 


vested rights of others” (per Ranade, J. in Venkappa v. Jivaji 
Krishna’), yet it was never so laid down by the Board in precise 
terms. The dominant consideration may have been the right of 
property, and equitable claims may not have been without their 
influence, but the religious and ceremonial side was not alto- 
gether ignored. In Bhoobun Moyee’s case Lord Kingsdown 
evidently relied upon the fact that Bhowanee had died at an age 
which enabled him to perform—and it was to be presumed that 
he had performed—all the religious services which a son could 
perform for a father, and he refers to the doctrine of Hindu 
law that the husband and wife are one, and that in the widowa 
half of the husband survives. It is at least material that in 
each of the other cases it was the existence of the son’s widow 
that stood in the way of the adoption, and that in none of them 
was there any suggestion that the same rule would apply if the 
heir in whom the property had vested were some one other than 
her. Moreover, in dealing with the successions in a joint 
family it is clear under the decisions of this Board that the 





1. (1887) L. R 14 I. A. 67: I. L. R. 10 Mad. 205 (P. C). 
2. (1889) L. R. 16 L A. 166: I L. R. 17 Cal 122 (P. C). 
3. (1900) I. L. R. 25 Bom. 306 at 312. 


LXV] ` THE MADRAS LAW JOURNAL REPORTS. 213 


vesting in another coparcener does not put an end to the power 
of adoption: see Sri Raghunadha v. Sri Brogo Kishorol, 
Bachoo Hurkisondas v. Mankorebat® and Yadao v. Namdeo3. 
That this is so has not been questioned in the present case. 
Indeed, as their Lordships understood the argument of counsel 
for the first respondent, the joint family cases were rather 
relied on as emphasising the importance of “ vesting ” in the 
case of separate property. 

It must also, their Lordships think, be taken as settled law 
that where the son dies in infancy, or before attaining what is 
often referred to as “ceremonial competence,” leaving his 
mother as his heir, her power of adoption is still exercisable: 
Rajah Vellanki Venkata Krishna Row v. Venkata Rama 
Lakshmis, Verabhai Ajubhai v. Bat Hirabad and Mallappa v. 
Hanmappas. This again has not been disputed, and it is plain 
that if it were not so, successive adoptions would be impossible. 
It will, however, be necessary to consider the limits of this 
particular doctrine later on. 

Tarachurn Chatterji’s case? was decided in 1889, and 
during the next thirty years little further light is thrown upon 
the question now under consideration. by decisions of this 
Board. In the Indian Courts, however, the effect of the earlier 
authorities was constantly under discussion, and various 
attempts were made to arrive at the true principle, the opinions 
of Judges deeply versed in the Hindu law inclining now to what 
may be for convenience called the secular theory and now to the 
religious. 

Nothing would be gained, in their Lordships’ opinion, by 
attempting a critical examination of these cases in view of two 
recent pronouncements of this Board to which reference must 
now be made. It will, however, be necessary first to recite a 
decision in 1902 of the Full Court in Bombay: Ramchandra v. 
Shamrao8. The question in this case was as to the validity of 
an adoption by the grandmother of the last male holder who 
had died unmarried and without issue. It was not disputed that 


1. (1876) L.R. 3 LA. 154: LL.R. 1 Mad. 69 (P.C.). 
2. (1907) L. R. 34 I. A 107: I.L.R. 3t B. 373: 17 ML J. 343 (P.C.). 


3. (1921) L. R. 481 A 513 LLL R49 Cal, 13 42 M. L. J. 219 (P. C). 
4. (1876) L. R. 4 I. A.1:L L. R. 1 Mad. 174 (P. C.). 
5. (1903) L. R 3 30 I. A. A 234: I. L. R 27 Bom. 492 ((P O). 
6. (1919) I. L. R: 44 Bom. 297. 
7. ene ta R 16 I. A 166: I. L. R. 17 Cal. 122 (P. C). 
(1902) I. L. R. 26 Bom. 526 (F.B.). 
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the grandmother was his heir, and it was contended that, inas- 
much as by the adoption she divested no estate but her own, the 
adoption was valid. The Court held that it was invalid, on the 
ground that the penultimate owner, the son, had himself left a 
son, by reason of which fact the grandmother’s power of adop- 
tion had come to an end. The judgment of the Full Court, 
which was delivered by Chandavarkar, J., involved a careful 
analysis of the older decisions of the Board and the conclusion 
coñe to was that: 


“ Where a Hindu dies leaving a widow and a son, and that son dies 
leaving a natural born or adopted son or leaving no son but his own widow to 
continue the line by means of adoption, the power of the former widow is 
extinguished and can never afterwards be revived.” 


Sixteen years later, in April, 1918, the case of Madana 
Mohana Deo v. Purushothama Deol came before a Board con- 
sisting of Lords Haldane, Dunedin and Sumner with Sir John 
Edge and Mr. Ameer Ali: It was, by a somewhat strange 
coincidence, a sequel to Sri Raghunadhav. Sri Broso Kishoro3, 
to which reference has already been made. In the earlier case 
Brojo, who had been adopted by the widow of Adikonda, was 
held entitled to succeed to the impartible zemindari of Chinnaki- 
medi, not withstanding the fact that on Adikonda’s death it had 
passed to his undivided brother Raghunadha. Brojo held the 
estate from 1870 till his death in 1906. He left no issue but a 
widow, Ratnamala, who was alive at the date of the later 
litigation but was not joined as a party. On Brojo’s death, 
possession of the zemindari was taken by Raghunadha’s son 
Vaishnava, who died in the same year and was succeeded by his 
son Purushothama. In 1907 the widow of Adikonda purported 
to adopt Madana, who sued Purushothama for the estate. The 
principal question before the Board was again whether this 
second adoption was valid. The Full Court case from Bombay 
was referred to, was approved, and was held to be decisive 
against the adoption. 

Their Lordships will pass away from this case for the 
moment to refer to the second case which came before the 
Board a few months later, and which has perhaps a more direct 
bearing upon the particular line of argument which they are 
now considering. They only pause to point out that now the 
case-law has arrived at a point where it would be impossible to 





1. (1918) L. R 45 I, A. 156: LLR 41 Mad 855: 35 M. L. J. 138 (P.C). 
2. (1876) L. R. 31I. A 154: I. L. R 1 Mad. 69 (P. C.). i 
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say that the sole test of the validity of an adoption is the vesting 
or divesting of property. 

In Pratapsing Shrvsing v. Agarsingji1 the litigation related 
to a village which had formed part of an impartible estate in 
the Bombay Presidency, and had been the subject of a mainte- 
nance grant to a junior branch of the family. By the custom of 
the family such grants reverted to the estate upon failure of 
male descendants of the grantee. The last holder, Kaliansing, 
died in October, 1903, childless, but leaving a widow who some 
five months later adopted the appellant. The respondent, the 
owner of the principal estate, sued for recovery of the main- 
tenance lands on the allegation that they vested in him on 
Kaliansing’s death, and that consequently the adoption was in- 
valid. The Subordinate Judge dismissed the suit, but his 
decision was reversed by the High Court on the ground that the 
land having once vested in -the respondent, the subsequent adop- 
tion could not divest it. If this view had been accepted by the 
Board, it might well have been decisive in favour of the present 
tespondents on their first line of argument. But it was not 
accepted, and their Lordships think that it must be regarded as 
decisive the other way. Notwithstanding that the property had 
vested in the respondent, the adoption was held to be good, and 
the suit was dismissed. It was laid down in clear terms that 
“the right of the widow to make an adoption is not dependent 
on her inheriting as a Hindu female owner her husband’s 
estate”; and this dictum is supported by reference to the two 
cases already cited from the third and the thirty-fourth volumes 
of the Indian Appeals, both of them cases of joint property 
which had passed by survivorship. It necessarily follows, their 
Lordships think, from this decision, that the vesting of the pro- 
perty on the death of the last holder in some one other than the 
adopting widow, be it either another coparcener of the joint 
family, or an outsider claiming by reverter, or, their Lordships 
would add, by inheritance, cannot be in itself the test of the 
continuance or extinction of the powér of adoption. If in 
Pratapsing’s casel the actual reverter of the property to the 
head of the family did not bring the power to an end, it would 
be impossible to hold in the present case that the passing by in- 
heritance to a distant relation could have that effect any more 
than the passing by survivorship would in a joint family. 





1. (1918) L.R. 46 LA, 97: LL.R. 43 Bom. 778: 36 M.LJ. 511 (P.C). 
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For these reasons, their Lordships are of opinion that the 
first line of reasoning upon which the respondents seek to up- 
hold the decision below must fail, and they think that the true 
principle must be found upon the religious side of the Hindu 
doctrine to which they have already adverted. 


Much reliance was placed by counsel for the first respond- 
ent on another Bombay case, Bhimabat v. Tayappa Murarrao, 
in which an apparently contrary result had been arrived at in 
1913 by Batchelor and Shah, JJ. The property in question in 
this case was a watan estate which, under the provisions of the 
Bombay Hereditary Offices Acts of 1874 and 1886, did not pass 
by inheritance to the adopting widow on the death of her 
unmarried son, but vested in another member of the family, 
and for this reason the adoption was held to be bad. Unless 
there is something in the nature of watan property which makes 
the decision in Pratapsing’s case® inapplicable, their Lordships 
think that this case can no longer be regarded as authoritative. 


It being clear upon the decisions above referred to that the 
interposition of a grandson, or the son’s widow, brings the 
mother’s power of adoption to an end, but that the mere birth 
of a son does not do so, and that this is not based upon a 
question of vesting or divesting of property, their Lordships 
think that the true reason must be that where the duty of pro- 
viding for the continuance of the line for spiritual purposes 
which was upon the father, and was laid by him conditionally 
upon the mother, has been assumed by the son and by him 
passed on to a grandson or to the son’s widow, the mother’s 
power is gone. But if the son die himself son-less and 
unmarried, the duty will still be upon the mother, and the 
power in her which was necessarily suspended during the son’s 
lifetime will revive. ; 

There is, in their Lordships’ opinion, nothing in the Hindu 
law which is contrary to this, and nothing in previous decisions 
of this Board which would induce them to hold otherwise. It 
is, they think, in accord with the acceptance by Mr. Ameer Ali 
in Pratapsing’s case? of the view that among Hindus the male 
line is not regarded as extinct, or a man to have died without 
issue until the continuation of the line by adoption is impossible. 


1. (1913) LL.R. 37 Bom. 598. 
2. (1918) L.R. 46 LA.97: LL.R. 43 Bom. 778: 36 ML.J. 511 (P.C)., 
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It is also in their opinion supported by Lord Haldane’s judg- 
ment in Madana Mohana’s case1, which has been much 
discussed, and to which they must now return. 


After referring to the conclusions come to by the Bombay 
Full Court in Ramchandra v. Shamrao the judgment pro- 
ceeds: 


: “Their Lordships are in agreement with the principle laid down in the 
judgment of the Full Court of Bombay as delivered by the learned Judge, 
and they are of opinion that, on the facts of the present case, the principle 
must be taken as applying so as to have brought the authority to adopt 
conferred on Adikonda’s widow to an end when Brojo, the son she originally 
adopted, died after attaining full legal capacity to continue the line either by 
the birth of a natural-born son or by adoption to him of a son by his own 
widow.” 


Whether in order to bring this principle into play it is 
essential that the son’s widow should herself be clothed with 
the power of adoption is left open, and it is not necessary for 
their Lordships to consider this in the present case, as Bibhu- 
dendra died unmarried; the only question is as to the bearing of 
the passage cited on the facts now involved. 


For the respondents it is contended that the Board must be 
taken to have held that the mother’s power came to an end upon 
the attainment by the son of what is called ceremonial com- 
petence; that it did not depend upon his having in fact left a son 
or a widow, but merely upon his competence so to do. Bibhu- 
dendra, it is said, having died at the age of 202 years, must be 
regarded as a fully “competent” Hindu for all ceremonial pur- 
poses. He had not, it is true, attained legal majority, nor 
could he adopt or give authority to his wife to adopt without 
the consent of Government, but that, it is said, is immaterial; 
“ceremonial competence” is all that is necessary, and that should 
be ascribed to every Hindu of the age of 16. 


But, in the first place, their Lordships have had some 
difficulty in understanding exactly what this expression means. 
They have not been referred to any passage in the evidence 
bearing upon the matter, nor has any real light been thrown 
upon it in the argument. The respondents would apparently 
suggest that ceremonial competence means no more than the 
age of discretion, and reliance is placed upon the judgment of 
this Board in Jumoona Dassya v. Bamasoondari Dassya8 where 


SSS 
1, (1918) L.R 45 LA. 156 at 161: LL.R. 41 Mad. 855: 35 M.L.J. 138 (P.C). 
2. (1902) I. L. R. 26 Bom. 526 (F.B.). 

3. (1876) L. R. 3 I. A. 72: 1L.R 1 C 289 (P. C). 
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it was held that an authority to adopt given by a husband who 
died at the age of 15 or 16 was valid, he having attained “an 
age which according to the law prevalent in Bengal is to be 
regarded as the age of discretion”. In Verabhat Ajubhai v. 
Bat Hirabal it was contended than an adoption by a 
widow after the death of her son at the age of 15 or 16 was 
invalid on the ground that he had “attained ceremonial com- 
petence”. Lord Lindley, in delivering the judgment of the 
Board, says: 

“A great number of authorities bearing more or less on this subject 
were cited, but so far as they went they appear to their Lordships to be 
rather in favour of than against the validity of the adoption. Certainly no 
authority was cited which shows it to be invalid. Assuming that it would 
be invalid if it were shown that Lalubha had attained ceremonial com- 
petence, their Lordships are not in a position to decide whether he had or had 
not attained it. There does not appear to be any fixed age at which a Hindu 
child attains such competence. Nor is there any proof that Lalubha had 
attained such competence in fact, or that he ever acted or was treated as 
having attained it. : 

The Subordinate Judge, himself a learned Hindu, considered it to be 
clear that Lalubha had not attained such competence, as he died a minor and 
unmarried, and the High Court came to the same conclusion. Their Lord- 


ships are not prepared to say that he had attained such competence in the 
absence of evidence or authority to that effect.” 


It is, at least, noticeable that no suggestion seems to have 
been made in that case that the age of ceremonial competence 
meant no more than the age of discretion, and that among the 


. “great number of authorities cited” Jumoona Dassya's case? 


did not find a place. The contention has been raised in several 
other cases in India, but their Lordships have been referred 
to none in which it has prevailed. 

An interesting note by Mr. Colebrooke is appended to the 
translation of the ‘“Dattaka Mimamsa,” section 4, ý. 23, a 
well-recognised treatise on the law of adoption. Init he enu- 
merates the ceremonies which are requisite in the case of the 
twice-born classes. Of these the best known are that of the 
tonsure, which is performed in infancy, and the spanayana, or 
investiture with the sacred thread. The latter, which marks the 
second birth, can apparently be performed at any age between 
the fifth and the sixteenth years, and can therefore hardly be 
regarded as the test of ceremonial competence as a synonym of 
“full legal capacity’. To these Mr. Colebrooke says, must be 
added “the ceremony which precedes conception and marriage, 





1. (1903) LR 30 LA. 234: I.L.R. 27 Bom. 492 (P.C). 
2. (1876) L.R. 3 LA. 72: I.L.R. 1 C. 289 (B.C). 
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which is the last of these sacraments”. He then refers to cer- 
tain other post-marital ceremonies, but says that “these are not 
essential” : (Stokes’s Hindu Law Books, p. 576 note). 

If their Lordships can regard this as authoritative, they 
would be inclined to the view that full ceremonial competence 
could hardly be attained without marriage, but it is not neces- 
sary for them so to decide in the present case. If the question 
ever becomes of importance hereafter, Hindu lawyers may quite 
possibly be able to throw further light on the matter. It is 
sufficient for their Lordships to say in the present case that 
neither the age of discretion nor such ceremonial competence as 
a Hindu boy may have acquired at 16 is an adequate interpreta- 
tion of “full legal capacity to continue the line,” as used in the 
judgment of the Board. There is certainly nothing in the case 
to suggest that any question as to ceremonial competence was 
raised before the Board, nor, apparently, had it been considered 
in the High Court (see the case reported in Madana M ohana v. 
Purushothama). 

But in the second place, their Lordships think that the 
words “full legal capacity” cannot be dissociated from the rest 
of the passage cited, and that they cannot be taken as indicating 
a particular moment in the son’s life when the mother’s power 
is extinguished. The qualification that follows them shows 


that the continuance referred to is a continuance in one of two - 


defined ways, “either by the birth of a natural son, or by the 
adoption to him of a son by his own widow”; and the test is 
to be whether these conditions exist at the time of the son’s 
death. The passage under consideration is, in their Lordships’ 
opinion, clearly intended to be a re-statement in a more critical 
form of the conclusion to which the Bombay Court had come, 
and which was affirmed in the same sentence only a few lines 
before, vis., that the power of adoption would be extinguished 
on the son’s death by the survival of either a grandson or the 
son’s widow. There was no reason and, their Lordships think, 
no intention, to go beyond this. There is nothing in the judg- 
ment to suggest that the Board had in mind the case of a man 
who had died without leaving either a son or a widow, or that 
Lord Haldane was devising a formula which would cover such 
acase. It would be obvious that other considerations might 
come in and other authorities have to be considered. 





1. (1914) LL.R. 38 M. 1105: 27 M.L.J. 300. 
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The question had in fact arisen in Bombay very shortly 
before the Full Court case, and one of the Judges who sat on 
the Full Court had been a party to the decision. There the son 
had died without issue at the age of 30, his wife having pre- 
deceased him, and it was held that on his death the mother could 
adopt. The argument now advanced as to the attainment of 
full age and ceremonial competency was urged against the 
adoption, but was held to be of no weight: Venkappa Bapu v. 
Jivaji Krishnal. It was cited along with other cases in the 
argument before the Full Court, but no reference was made to 
it in the judgment, nor is there any word to suggest that its 
authority was questioned. Their Lordships are certainly not 
prepared to hold that this and other decisions ofa like nature, 
none of which were referred to even indirectly in Lord 
Haldane’s judgment, were intended to be overruled by him. 
Moreover, in Bhoobun Movyee’s case%, which was the foundation 
of the decision in the Bombay Full Court, Lord Kingsdown 
made it clear that if Bhowanee Kishore, who died at the age of 
24, and was evidently regarded as having attained full ceremo- 
nial competence, had not left a widow, the adoption by 
Chundrabullee would have been good. This dictum has stood 
unquestioned for well over half a century, and it is too late now 
to suggest that it was merely obiter, and can be. disregarded. 


One more case must, their Lordships think, be referred to: 
Tripuramba v. Venkataratnam’. There one Venkata Soma- 
yajulu died leaving a widow anda son Subbanna, who 
apparently succeeded to his father’s estate. Subbanna having 
died unmarried at the age of 25, his mother, with the consent of 
sapindas, adopted. The validity of the adoption was challenged 
by the nearest reversioner of Subbanna. The trial Judge held 
it to be valid. His decision was reversed by the District Judge 
on the ground that Subbanna had attained full legal capacity to 
continue the line within the meaning of Lord Haldane’s judg- 
ment. On second appeal to the High Court, the Chief Justice, 
Sir W. Schwabe, was of opinion that the passage relied on by 
the District Judge was merely obiter dictum, and he held that 
the only test was whether the property was vested in the adopt- 
ing widow. It is unfortunate, their Lordships think, that 





1. ‘ (1900) LL.R. 25 B. 306. 2. (1865) 10 M.I.A. 279. 
3. (1922) LL:R. 46 M. 423: 44 M.LJ. 349. ; 
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Pratapsing’s casel was not referred to in this connection. 
Wallace, J., thought that there could be no attainment of full 
legal capacity without marriage, and that the mother’s power 
would only be brought to an end if the son left a son or a 
widow. “The purpose of adoption,” he said, “is to perpetuate 
the line, and if the only son dies without leaving any one to 
perpetuate the line, there seems no good reason for restricting 
the power of his mother to perpetuate it in the only way she can 
by adopting a son to her own husband.” With this last citation 
their Lordships find themselves in complete agreement. They 
think that there is no foundation for the contention that a 
mother’s authority to adopt is extinguished by the mere fact 
that her son has attained ceremonial competence, and they are 
satisfied that Lord Haldane had no question of this in mind. 
They are therefore of opinion that the second line of reasoning 
upon which the judgment of the High. Court in the present case 
has been supported fails equally with the first. In their opinion, 
the Rani’s power of adoption under her husband’s authority 
was not exhausted at the death of Bibhudendra, and the 
adoption of Amarendra was valid. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed, that the decree of the High 
Court, dated the 29th January, 1930, and the decree of the 
Subordinate Judge, dated the 30th November, 1925, should be 
set aside, and the suit instituted by Banamali Singh dismissed. 
The appellants will be entitled to their costs throughout. 

Solicitors for appellants: H. S. L. Polak & Co. 

Solicitors for respondent No. 1: Barrow, Rogers & Nevill. 


Ha Pas Appeal allowed. 


a o MM 
. 1, (1918) LR 46 LA. 97: LL.R. 43 Bom. 778: 36 M.L.J. 511 (P.C). 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justiczk RAMESAM, Mr. JUSTICE ANANTA- 
KRISHNA AlYAR AND MR. JUSTICE CORNISH. 


M. Paramasivan Pillai .. Appellani* (Respondent 
in A. A. O. No. 375 of 1931 on 
the file of the High Courit— 
Petitioner) 

v. 
A. V. R. M. S. P. S. Ramasami 
Chettiar .. Respondent (Appellant 
in do.—3rd Respondent). 


Civil Procedure Code (V of 1908), O. 40, R. 1—Swuit by simple mort- 
gagee—A pplication for appowniment of recesver—Maintainabilsty—Civil 
Procedure Code (V of 1908), S. 104 and O. 43, R. 1 (s)—Applicabihity— 
Order of single Judye of the High Court setting aside the appointment of a 
recetver—A ppeal—Letters Patent (Madras), Cl. 15. 

The Civil Procedure Code does not control the provisions of the Letters 
Patent. The judgment of a single Judge of the High Court in an appeal 
under O. 43, R. 1 (s) of the Civil Procedure Code is appealable under Cl. 15 
of the Letters Patent. 

Chappan v. Moidin Kultti, (1898) I. L.R. 22 Mad. 68:8 M. L, J. 231 
(F.B.) and Muthuvaten v. Periasami Iyen, (1903) 13 M. L. J. 497, followed. 

. Dhanaraju v. Balakissendas Motilal, (1929) I. L. R. 52 Mad. 563: 57 
M. L. J. 264 (F. B.), referred to. 

A receiver may be appointed in a suit by a simple mortgagee “if it 
appears to the Court to be just and convenient”. 

The fact that the simple mortgagee has given up his right to personal 
relief against the mortgagor has no bearing on the question whether at his 
instance a receiver may be appointed. i 

The equity of redemption in the suit properties was purchased by the 
third defendant who undertook to pay off the debt secured by a simple mort- 
gage in favour of the plaintiff but failed to do so. In a suit by the mortgagee 
it was found that the security was inadequate to discharge the debt and 
pending proceedings for a final decree, the interest on the debt was accumulat- 
ing heavily into arrears. In an application by the mortgagee for the 
appointment of a receiver, it was contended by the third defendant in posses- 
sion of the properties that the application was not maintainable in view of the 
fact that the plaintiff had given up his right to a personal remedy against the 
mortgagor. 

Held that, in the circumstances, the appointment of a receiver made by 
the Lower Court was justified. 

Ethirajulu Chetti v. Rajagopalachariyar, (1928) I.L.R. 52 Mad. 979; 56 
M. L. J. 115; Makerajah of Pittapuram v. Gokuldoss Goverdhandoss, (1931) 
IL R 54 Mad. 565: 61 M. L. J. 111; Rameshwar Singh v. Chuni Lal 
Shaka, (1919) I L.R. 47 Cal. 418 and Vibhudapriya v. Lakshmindra, (1927) 
L. R 54 I. A. 228: I. L. R. 50 Mad. 497 ; 53 M. L. J. 1% (P. C.), relied on. 


Ponnu Chettiar v. Sambasiwa Atyar, (1933) 64 M L. J. 682, referred to. 





*L. P. A, No. 59 of 1932. 20th January, 1933. . 
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Rajah Satrucherla Gangaraju v. Rajak of Jeypore, (1925) 23 L. W. 
650 and Shridevi Amma v. Valia Narayan, A. I. R. 1929 Mad. 20, 
distinguished. 

Gobind Ram v. Jwala Pershad, (1917) 431I. C. 533 and Nrisingha 
Charan v. Rajniti Prasad, A. I. R. 1932 Pat. 360, dissented from. 

Appeal under Cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Krishnan Pandalai, dated 
the 21st day of September, 1932 and made in Appeal Against 
Order No. 375 of 1931 preferred to the High Court against the 
order of the Court of the Subordinate Judge of Tuticorin, dated 
the 16th day of October, 1931 and made in I. A. No. 346 of 
1931 in O. S. No. 43 of 1929. ; 


K. V. Sesha Atyangar and R. Viswanathan for appellant. 
K. S. Ramabhadra Atyar for respondent. 
The Court delivered the following 


JupGMENTS. Ramesam, J.—This isa Letters Patent Appeal 
against the order of our brother Pandalai, J., in C. M. A. No. 375 
of 1931. When the appeal came on for admission before our 
brothers Reilly and Venkatasubba Rao, JJ., while admitting it 
they directed it to be posted before a-Bench of three Judges on 
the ground that the appeal raised a very important question on 
which conflicting views were expressed. 

The facts of the case are as follows. The 1st defendant 
executed a deed of mortgage in favour of one Krishna Pillai on 
30th May, 1924, for Rs. 20,000. The present Ist plaintiff is his 
brother, the 2nd and 3rd plaintiffs and the 7th defendant are 
his nephews and the 4th plaintiff is his grand-nephew. Krishna 
Pillai died and in the family arrangement entered into after his 
death the mortgage document fell to the share of the plaintiffs 
and the 7th defendant. The 2nd defendant is the undivided 
brother of the Ist defendant. The property that was originally 
mortgaged was the otht right in the suit properties created in 
favour of the Ist defendant by one Dathaprakasam Pillai but 
after the suit mortgage, 4.¢., on 28th November, 1928, defend- 
ants 1 and 2 purchased the whole proprietary right in the pro- 
perties. The 3rd defendant is the son of the purchaser of the 
properties from defendants 1 and 2 under a sale deed dated 23rd 
February, 1929. Under the sale deed he was directed to pay 
Rs. 24,500 towards the suit debt. He offered to pay the said 
amount in complete discharge of the mortgage but the plaintiffs 
refused to accept it on the ground that more was due to them 
with the result that the amount remained unpaid. On the 29th 


Ramesam, J. 
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September, 1930, a preliminary decree was passed in favour of 
the plaintiffs for Rs. 20.000 with interest at the rate of 134 per 
cent. per annum from the date of the plaint which amounted to 
nearly Rs. 37,000. In August, 1931, the plaintiffs applied for the 
appointment of a Receiver of the suit properties on the ground 
that the properties were scarcely enough for discharging the 
decree and that there was no other means of realising the decree 
amount. The Subordinate Judge passed an order holding that 
this was a fit case for the appointment of a Receiver and 
directed the Receiver to take possession of the properties from 
Ist November, 1931. There was an appeal to the High Court 
by the 3rd defendant and it was followed by an application for 
the stay of the order of the Subordinate Judge. The order was 
stayed on the appellant giving security. The matter came on 
before our brother Pandalai, J., who reversed the order of the 
Subordinate Judge on 21st September, 1932. This Letters 
Patent Appeal comes on before us in due course. 

The Subordinate Judge found that after the purchase by, 
the 3rd defendant nothing was paid to the plaintiffs. He dis- 
believed the 3rd defendant’s story that the plaintiffs refused to 
receive the amount on account of dissensions among themselves. 
He observed that there was a prior application for the appoint- 
ment of a Receiver during the pendency of the suit and that it 
was dismissed but he thought that this circumstance did not 
matter as at the time of the present application a much larger 
amount was due to the plaintiffs than at the time of the earlier 
application. It also appeared that the value of the Aypotheca 
was going down day by day. The 3rd defendant also relied on 
the fact that the plaintiffs gave up their right to get a personal 
decree against the mortgagors but the Subordinate Judge 
thought that that circumstance did not matter. On appeal our 
brother Pandalai, J., observed: 


“If this appeal depended on the above or similar considerations which 
affect Receiver applications in ordinary simple mortgage suits, I should have 
no hesitation in confirming the order of the learned Judge.” 


He referred to Khubsurat Koer v. Saroda Charan Guhal 
and Rameshwar Singh v. Chunt Lal Shaka referred to with 
approval in Maharajah of Pittapuram v. Gokuldoss Goverdhan- 
dosss. He finally concluded thus: f 

“I am satisfied that the likelihood is that the property will not be enough 
for the mortgage debt and that the appellant realising this is trying to delay 


1. (1911) 14 C. L. J. 526. 2. (1919) L L. R. 47 Cal 418. 
3. (1931) I. L. R. 54 Mad 565: 61 M. L. J. 111. 
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the realisation of the debt as long as possible as it is profitable for him to do 
so. On the merits I am against the appellant.” 


But he thought he ought to allow the appeal on the ground 
that the plaintiffs having given up their tight to personal 
temedies against the mortgagors the application for the appoint- 
ment of a Receiver amounted to an attempt to get through the 
machinery of Receiver what they had given up. He therefore 
allowed the appeal. ; : i 

Mr. Ramabhadra Aiyar for the respondent took two preli- 
minary objections to the hearing of this appeal. First, he relied 
on the fact that the property has since been brought to sale 
and purchased by the decree-holder and therefore this appeal is 
infructuous and ig merely academic. To this the appellant 
replies that the Recéiver` not having been allowed to take 
possession of the property in accordance with the order of the 
Subordinate Judge he is entitled to the profits of the property 
for the interval between the order of appointment and the 
purchase by him in auction and if he succeeds in this appeal he 
can recover it by realising the security furnished by the 3rd 
defendant. There is no reply to this argument of the appellant. 
And though it is`a pity that this appeal which has taken consi- 
derable time has to be heard solely for ‘the purpose of settling 
the dispute about the profits for about a year, still we cannot 
Tefuse to hear the appeal as the learned Judges who referred 
the appeal observed that the point involved was an important 
one. 

Secondly, Mr. Ramabhadra Aiyar contended that under 
O. 43, R. 1 the order of Pandalai, J., was final and no Letters 
Patent Appeal lay against his order. ` This question was the 
subject of consideration by several Judges of this Court under 
the old Code and though at one time a different rule prevailed 
(vide Vasudeva Upadyaya v. Visvaraja Thirthasami1), after the 
Full Bench decision in Chappan v. Motdin Kutt, which was a 
decision of six Judges and where all the prior cases were con- 
sidered and the later case, Muthuvaien v. Pertasams Iyen3, 
the practice of this Court has been uniformly to hold that the 
Civil Procedure Code does not control the section of the 
Letters Patent. That principle has been applied in other 
decisions of this Court, for example Dhanaraju v. Balakissendas 


ee 
1. (1897) LL.R. 20 Mad. 407. 
2. (1898) I.L.R.22 Mad. 68: 8 M.L.J. 231 (F.B.). 
: 3. (1903) 13 M.LJ. 497, 
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Mo#iali. It is true that the Allahabad High Court has been 
always following a different rule both under the new Code and 
under the old Code, but the practice of this Court has been 
different. There is nothing in the language of the new Code 
to show that the legislature intended to lay down a principle 
different from that in the old Code. 

The preliminary objections are overruled. 

Coming to the merits of the case, the earliest decision of 
this Court on this matter is that in Arunachellaim Chettiar v. 
Manicka Varaher Desikar§. The question was not elaborately 
examined in that case. The matter next came up for discus- 
sion before Oldfield and Sadasiva Aiyar, JJ., in Venkata Rajah 
Gopala Surya Row Bahadur v. Basivi Reddis. Oldfield, J., 
referred to the English cases. He pointed out that in In re 
Popes it was said that a Court of Equity would not grant a 
Receiver where the party applying had a legal right to posses- 
sion: an equitable mortgagee could get a Receiver but a legal 
mortgagee could not before the Judicature Act. It would now 
seem that in England after the Judicature Act even a legal 
mortgagee can get a Receiver. He referred to some decisions 
under the Code of 1882 and distinguished them on that ground. 
The present O. 40, R. 1 uses language much wider than the 
language of the old Code, the words ‘just and convenient’ being 
adopted from the Judicature Act. Then after referring to the 
case in Arunachellam Cheittar v. Manicka Varaher Desikar8 
he relied on Weatherall v. Eastern Mortgage Agency Co.6, 
The Eastern Mortgage & Agency Co., Lid. v. Rakea Khatuns 
and Khubsurat Koer v. Saroda Charan Guhal. In the first 
two cases the Court held that default in payment of interest 
justified the appointment of a Receiver. In Khubsurat Koer 
v. Saroda Charan Guhat the appointment of a Receiver was 
refused on the ground that there was a decree for foreclosure 
but the Court said that if it had been for sale and if it had 
been established that the security was not sufficient to satisfy 
the judgment debt, a Receiver would have been appointed 
almost as a matter of course, especially if there was default in 
payment of interest. The other learned Judge Sadasiva Aiyar, J. 





1, (1929) LL.R. 52 Mad. 563: 57 M.L.J. 264 (F. B.). 
2. (1909) 6 M.L.T. 238. 3. (1914) 29 MLJ. 457. 
4. (1886) 17 Q.B.D. 743. 5. (911) 13 CLJ, 495, 
6. (1912) 16 C.W.N. 997 :17 LC. 202. 
7, (1911) 16 Cal W. N. 126: 14 CL. 526, 


LXV] THE MADRAS LAW JOURNAL REPORTS. 227 


held that as under that particular decree the right of the 
mortgagee to proceed against the other properties was barred, 
it was not a fit case for the appointment of a Receiver for rents 
and profits. It does not appear that the learned Judge meant 
to lay down any general rule of law that where a decree for 
sale has been obtained on a simple mortgage no Receiver should 
be appointed or even where the personal remedy against the 
mortgagor did not exist there should never be a Receiver. The 
learned Judge’s language seems to indicate that on the particu- 
lar facts of that case he thought it was not a fit and proper 
case for the appointment of a Receiver. 

In the present case the 3rd defendant purchased the pro- 
perty with knowledge of the prior mortgage of the plaintiffs 
and obviously it was intended that he should discharge the 
mortgage debt due to them. Unfortunately there seems to 
have been a mistake in calculation because the vendors said 
only Rs. 24,500 was due and asked the vendee to pay the 
amount who offered only that amount but it turned out that 
more was due to ihe plaintiffs and if his purchase of the pro- 
perty was to completely enure to his benefit it was the vendee’s 
duty to pay off the whole of the prior mortgage debt. An 
arithmetical error on the part of the vendor does not justify 
the debt being allowed to remain unpaid and from that date up 
to this the fact remains that not even interest was paid and the 
debt still remains unpaid. Under these circumstances the 
mortgagees having primarily to look to the mortgage property 
as security and the mortgagors and the 3rd defendant having 
intended that the 3rd defendant should pay off the debt, it is 
futile to urge in this case that the mortgagees having given up 
their personal remedy against the mortgagors that should bea 
circumstance against the appointment of a Receiver. In my 
opinion that circumstance has no bearing onthe question 
whether a Receiver should be appointed for the property now 
in the hands of the 3rd defendant he having undertaken the 
payment of the debt. 

In Ethirajulu Chetti v. Rajagopalachariyar! the whole 
question was examined by Kumaraswami Sastri, J., and the 
learned Judge came to the conclusion that a Receiver could be 
appointed on the application of a simple mortgagee and all the 


earlier English and Indian decisions were elaborately discussed. 
aa a EE al PACTS, ROUEN 
1. (1928) L L. R. 52-Mad. 979: 56 M.L.J. 115. 
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In Maharajah of Pittapuram v. Gokuldoss Goverdhandoss1 
this decision was followed by Madhavan Nair, J. It is true that 
Madhavan Nair, J.’s judgment is distinguishable as pointed out 
by Terrell, C.J., in Nrisingha Charan v. Rajniti#. The actual 
question before him was not whether a Receiver should be 
appointed but a Receiver having been previously appointed at 
the instance of the mortgagee the rents and profits should be 
applied for his benefit but the fact still remains that the learned 
Judge agreed with the earlier decision of Kumaraswami Sastri, J. 

In Rameshwar Singh v. Chuni Lal Shaha’ also the same 
view was taken though that case may be distinguished just as 
the decision of Madhavan Nair, J., was distinguished on the 
ground that there was a prior order for the appointment of 
Receiver. 

The decision in Khoo Joo Tin v. Ma Sein4 is also in 
favour of the same view but as that decision is based upon an 
earlier ruling of the Burma Chief Court by which the learned 
Judges held themselves to be bound itis unnecessary to refer 
to it any further. 

The decision of our brothers Venkatasubba Rao and 
Reilly, JJ. [Ponnu Chettiar v. Sambasiva Aiyar5] in which 
some of these cases are referred to was also a case where the 
appointment of a Receiver had been previously obtained. 
Reilly, J. made observations in that judgment warning against 
the danger of relying on English decisions on mortgages and 
applying them to India. I agree that the English decisions 
ought to be used with great caution. There are observations in 
that judgment to the effect that a simple mortgagee can obtain 
the appointment of a Receiver only in cases where the personal 
remedy subsists. The point did not arise in the case. 

Two decisions which are opposed to the series of authori- 
ties referred to above may now be mentioned. One is Gobind 
Ram v. Jwala Pershads, a decision of Sir Henry Richards, C. J., 
and Banerji, J. It was held that a simple mortgagee cannot 
obtain the appointment of a Receiver and that the mortgagor 
is entitled to remain in possession until the property was sold. 
The other is a recent decision of Terrell, C.J., and Fazl Ali, J., 





1. (1931) LL.R. 54 Mad.-565: 61 MLL.J. 111. 
2. ALR. 1932 Pat 360. 3 (1919) LL.R. 47 Cal. 418. 
4, (1928) LL.R. 6 Rang. 261. - (1932) 64 MAL 682. 

6. (1917) 43 I. ia 533. 
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in Nrisingha Charan v. Rajniiii already referred to. In the first 
of these cases the underlying idea was that the right to the ap- 
point ment of a Receiver depended on the right to obtain posses- 
sion. Now it is true, as has been observed in some of these cases, 
the right of a simple mortgagee is primarily to proceed against 
the secured property and not against the other properties of the 
mortgagor unless there is a personal remedy. If the personal 
remedy is lost, there is no right to proceed against the other 
properties of the mortgagor. It is also true that a simple 
mortgagee is not entitled to possession of the mortgage pro- 
perty as a mortgagee. But where a mortgagee seeks to obtairi 
the appointment of a Receiver he does not proceed against the 
other properties of the mortgagor but wants to proceed against 
the mortgage property itself. The underlying idea in the 
opposite view is that the profits of the property not being mort- 
gaged the mortgagee is really trying to proceed against pro- 
perty other than the mortgage property. But if the idea is 


carefully examined it seems to me there is a fallacy. In the - 


first place the mortgagee never seeks to obtain possession for 
himself. Secondly, the attempt to place the property in the 
hands of the Receiver is really proceeding against the property 
so as to utilise it for the discharge of the debt. Now profits of 
property are an accession to the property and proceed out of it. 
When the property is taken from the hands of the mortgagor 
and placed in the hands of the Receiver, the Receiver has to get 
it cultivated and derive income from it and that income has to, 
be utilised for the benefit of the mortgagee. It is not that the 
fruits of the mortgagor’s labour bestowed on his land is to be 
taken away fromhim. If the crops on the mortgage property, 
were raised by him, it may be said that is proceeding against 
property other than the mortgage property. But where the 
property itself is taken away from his hands and is kept in the, 
Receiver’s hands who has to make arrangements for its being 
cultivated and ultimately gét profits from it, the whole proceed- 
ing is a proceeding against the mortgage property. ; 

The matter can be looked at from another point of view., 
If a decree is promptly passed and the property is sold, the, 
amount realised by the sale goes to the benefit of the mortgagee, 
and from the time he receives the amount he gets interest on. 


it, But instead of the sale promptly following the suit if there; - 
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is delay, during all the time the sale is delayed the mortgagor 
will be enjoying the profits of the property which would have 
been enjoyed by the mortgagee in the shape of interest on the 
mortgage money if there had been an early sale. The profits 
of the property correspond to the interest on the money when 
once it is sold and converted into money; and wherever the 
mortgagor does not keep down the interest, he is really enjoy- 
ing the profits of the property which in one sense represent the 
property which would have belonged to the mortgagee but for 
the delay. Anyhow it is not correct to say, where the attempt 
is to realise the debt secured out of the profits of the property 
and appropriate it towards the mortgage debt, it is the same 
as proceeding against other property. For these reasons I 
am not able to agree with the decision in Gobind Ram v. 
Jwala Pershadi. The reasoning of Terrell, C. J., in the 
Patna decision proceeds on a sotnewhat different line. His 
judgment proceeds on the ground that an equitable mortgagee’s 
right to get a Receiver appointed was based on his right to be 
put by the Court into the position of a legal mortgagee. In the 
first place the passages in Coote on Mortgage where the posi- 
tion of an equitable mortgagee is discussed show that unless 
there is an express covenant for getting possession under 
certain circumstances the equitable mortgagee is not entitled to 
possession and it would not be correct to say that the English 
decisions allowing a Receiver to be appointed in the case of an 
equitable mortgage depended on his right to possession. On 
the other hand the observations in In re Pope? show that 
the appointment of a Receiver in the case of an equitable 
mortgage was based on just the opposite ground. It is because 
an equitable mortgagee is not entitled to possession it was said 
that a Receiver should be appointed and it was refused in the 
case of a legal mortgage. Whatever may be the position of an 
equitable mortgagee under English law, an equitable mort- 
gagee under Indian Jaw is merely a creature of the Transfer 
of Property Act. Under the Transfer of Property Act an 
equitable mortgagee has no right to possession. His only right is 
to obtain adecree for sale. I am not aware of any decision 
where it has been held that an equitable mortgagee is entitled to 
ask and demand possession of the mortgage property. I am 
therefore unable to concur with the statement of Terrell, C. J.: 





L (1917) 43 L G 533. 2. (1886) 17 Q.B.D. 743. 
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i The same difference therefore between a simple mortgagee under 
Indian Law and a legal mortgagee under English Law exists between a 
simple mortgagee and an equitable mortgagee.” 


Far from there being such a difference at least in the 
matter of obtaining possession, a simple mortgagee and an 
equitable mortgagee seem to stand on the same footing. In 
both, the mortgagee is not entitled to possession and it is on the 
consideration that a mortgagor who continues to enjoy the 
property without paying down the interest from out of the 
profits of the property may be said to be from an equitable 
point of view committing a breach of his undertaking and 
where there are other circumstances such as the property being 
insufficient that Courts have to proceed to appoint Receivers in 
the case of equitable mortgages. The Madras and Calcutta 
cases appointing Receivers in the case of equitable mortgages 
cannot be distinguished on the ground suggested by Terrell, C.J. 
The other learned Judge Fazl Ali, J., agrees with the conclusion 
and has based his reasons on the ground that the case before 
him was not a fit one for the appointment of a Receiver. He 
said nothing on the righi of a simple mortgagee or an equitable 

` mortgagec. For these reasons with great deference, I am unable 
to agree with the Allahabad and Patna decisions referred to 
above and agree with the large current of authority in favour 
of the appointment of a Receiver even in the case of a simple 
mortgage. The decision in Rajah Sairucherla Gangaraju v. 
Rajah of Jeyporel is a case where the Judges thought that, on 
the facts, it was not a case for the appointment of a Receiver 
of property other than the mortgage property and lays down 
no preposition of law. Of courseI must not be understood as 
saying that a simple mortgagee is entitled to the appointment 
of a Receiver as a matter of course. During the pendency of 
the suit there may be questions about the proof of the document 
itself and even after the decree the circumstances may not be 
such as to entitle him to such an appointment. Where 
interest is allowed to accumulate into heavy arrears, 
and the security became inadequate thereby I should say 
that such a case may be a fit one for the appointment of 
a Receiver. Again where a defendant mortgagor or a 
purchaser from him undertakes to pay the interest during the 
pendency of the suit and until the property is brought to sale, 





1. (1925) 23 L. W. 650. 


232 THE MADRAS LAW JOURNAL REPORTS. - [voL-: 


the appointment of a Receiver ought to be refused. But where 
a person in the position of the 3rd defendant in this case has 
not paid any amount for several years towards the mortgage 
debt and where, as has been found by the Subordinate Judge 
and Pandalai, J., there are no merits in favour of the appellant 
that would be a fit case for the appointment of a Receiver. 


The learned advocate for the respondent relied on a case 
in 62M.L. J. 35 (short notes)—-an interlocutory order of 
Curgenven, J. But that case merely illustrates what I said. In 
that case the learned Judge directed that the interest should 
be paid regularly and observed that no Receiver should be 
appointed so long as that direction was obeyed. 


A decision of myself and Jackson, J., in Shri Devt Amma 
v. Valia Narayan! was referred to as showing that a simple 
mortgagee has no right to the appointment of a Receiver. 
What we meant in that case was that he has no absolute right 
to insist on the appointment’ of a Receiver and not that if the 
circunistances were such the Court may not exercise the discre- 
tion in appointing a Receiver. We simply decided in that case 
that no appeal lay and we were trying to show that there was 
no hardship by so holding. ‘That case does not help the 
respondent. 


In my opinion a simple mortgagee is not disentitled to 
obtain the appointment of a Receiver if the other circumstances 
are such as to justify it merely on the ground that no personal 
remedy subsists to proceed against the other properties of the 
mortgagor. The appointment of a Receiver is only a mode of 
execution (S. 51 of the Code)—to be used, no doubt, with 
caution and sound judicial discretion. It was ordered by the 
Judicial Committee in a simple money decree [Vtbhudapriya v. 
Lakshmindras]. Why should the simple mortgagee be in a worse 
position than the holderofa money decree? If it is said 
that he has taken property as security, what about the case 
when it has become insufficient? I would therefore allow this 
appeal with costs. before us and Pandalai, J. The costs will be 
assessed on the amount of Rs. 1,600 (vide C. M. P. No. 31 of 
1933), i. e., he will get the minimum fee. 





teats ts  AXL-R, 1929 Mad. 20. 
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Anantakrishna Aiyar, J—This Letters Patent Appeal has 
been preferred against the decision of Justice Krishnan 
Pandalai in C. M. A. No. 375 of 1931. in which, though the 
learned Judge held on the merits that a case for the appoint- 
ment of a Receiver had been made out, yet, he reversed the 
order of the Subordinate Judge of Tuticorin appointing a 
Receiver in respect of the property which was the subject-matter 
of the mortgage suit, on the ground that the Court had no 
jurisdiction to appoint a Receiver since the plaintiffs had given 
up right to personal relief against the mortgagor. 


The Ist defendant executed a simple mortgage on 
30th May, 1924, for Rs. 20,000 in favour of the joint family 
represented by the plaintiffs in the suit. The mortgagor sold 
the equity of redemption to the 3rd defendant on 23rd February, 
1929. The suit was instituted on 6th September, 1929, to 
recover the amount due on the mortgage. As interest had not 
been paid for a long period, the amount due on the date of the 
preliminary decree on 29th September, 1930, in respect of 
principal and interest came to nearly Rs. 37,000. On 14th 
August, 1931, an application (I. A. No. 346 of 1931) was filed 
by the plaintiffs to have a Receiver appointed in respect of the 
mortgage properties. The application was made on the grounds, 
among others, that the value of the suit properties was going 
down day by, day, that the present value of the suit properties 
was not sufficient to meet the decree amount, that interest had 
not been paid !for years, and that the 3rd defendant, who had 
undertaken in the sale deed taken by him from the mortgagor 
to pay off the plaintiffs’ mortgage and also to pay interest to the 
plaintiffs, had not done so but was trying to prolong litigation 
with a view to enjoy the income of the properties for as long a 
period as possible. The mortgage properties consisted of a 
compound and twenty houses in Tuticorin yielding a gross 
annual rent of Rs. 2,316 and a net income of about Rs. 1,300. 
The Subordinate Judge of Tuticorin appointed a Receiver by his 
order dated 16th October, 1931. The learned Subordinate Judge 
did not place any reliance on the other allegations made in the 
petition that the 3rd defendant had not been making any repairs 
to the property but was allowing them to deteriorate. On the 
grounds that the price of the properties had greatly deteriorated 
after the date of the mortgage, that interest had not been paid 
for several years, that the properties if sold were not likely to 
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realise anything like the amount due to the plaintiffs, and that the 
3rd defendant, who had undertaken in the deed of sale execut- 
ed by the Ist defendant in his favour on 23rd February, 1929, 
to discharge the plaintiffs’ mortgage and also pay interest to the 
plaintiffs, had not done so, but was enjoying all the income of 
the properties himself, the learned Subordinate Judge came to 
the conclusion that it was a fit case for ihe appointment of a 
Receiver to collect the rents and deposit the same in Court as it 
was just and convenient in the circumstances to do so. 

The 3rd defendant preferred C. M. A. No. 375 of 1931 
to the High Court against the order of the learned Subordinate 
Judge appointing a Receiver. Justice Krishnan Pandalai who 
heard the appeal, after noticing the circumstances of the case, 
came to the conclusion that a case for the appointment of a 
Receiver was made out, provided the Court had jurisdiction to 
pass such an order. The learned Judge observed as follows :— 


“If this appeal depended on the above or similar considerations which 
affect receiver applications in ordinary simple mortgage suits, I should have 
no hesitation in confirming the order of the learned Subordinate Judge. If 
the decree is for sale and if it be established that the security is not sufficient 
to satisfy the judgment-debt, a receiver will be appointed as a matter of 
course, especially if there has been default in payment of interest. I am 
satisfied that the likelihood is that the property will not be enough for the 
mortgage-debt, and that the appellant realising this is trying to delay the 
realisation of the debt as long as possible as it is profitable for him to do so. 
On the merits I am against the appellant.” 


Finding however that the plaintiffs had given up their 
rights to personal remedy against the mortgagors and therefore 
not entitled to proceed against their other properties for any 
deficiency that may arise on the sale, the learned Judge came to 
the conclusion that in such circumstances the Court had no 
jurisdiction to appoint a Receiver, as it would amount to allow- 
ing the plaintiffs through the machinery of a Receiver to take 
what they have given up and are not legally entitled to get. 
Accordingly, the learned Judge allowed the appeal and dismissed 
the application of the plaintiffs. The plaintiffs have preferred 
this Letters Patent Appeal against the learned Judge’s decision. 

A preliminary objection was taken by the learned advocate 
for the respondent (3rd defendant) that, having regard to 
the provisions of S. 104, Civil Procedure Code, no further 
appeal lay from the judgment of the learned Judge in an appeal 
preferred under O. 43, R. 1, cl. (s), Civil Procedure Code. 
He argued that only one appeal lay against the order passed 
by the Subordinate Judge, under O. 43, R. 1, cl. (s), Civil 
Procedure Code, but that no further appeal lay from an order 
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passed in such an appeal, having regard to the provisions of 
S. 104 (2), Civil Procedure Code. The appeal before us was 
preferred under the provisions of S. 15 of the Letters Patent 
of ihis High Court. 

The question whether an appeal lies under Cl. 15 of the 
Letters Patent against the judgment of a single Judge of the 
High Court passed on an appeal preferred to the High Court 
under O. 43, Civil Procedure Code (corresponding to S. 588 
of the earlier Code), has been the subject of discussion in some 
cases in this Court. The decision of Boddam and Bhashyam 
Aiyangar, JJ., in Muthuvaten v. Periasami Iyeni, is directly 
against the contention raised by the respondent before us. The 
learned Judges, after noticing the reasoning of the Full Bench of 
this High Court, in the case reported in Chappan v. Moidin Kuths, 
of the Privy Council decision in Hurrish Chunder Chowdhry 
v. Kaltsundart Debis, and of the decision of a Bench of this 
Court in Sabapatht v. Narayanasami4, came to the conclusion 
that the provisions of the Letters Patent prevailed, and that an 
appeal lay from the judgment of one Judge of the High Court 
in such cases. It was remarked that the prohibition contained 
in the Code of Civil Procedure related only to the entertain- 
ment of a further appeal by another Court of a higher grade in 
such cases, and that the provisions of the Letters Patent confer- 
sing a right of appeal from the judgment of one Judge of the 
High Court to the same Court were not in any way interfered 
with by the provisions of the Code of Civil Procedure. That 
view has been accepted all along in this Court, though the 
Allahabad High Court would seem to be of a different opinion 
(Sri Kishen v. Ishris and Piart Lal v. Madan Lale). See also the 
decision of the Full Bench in Dhanaraju v. Sait Balakissendas 
Motilal! where it was held that the procedure to be adopted 
by the High Court in the case of an equal division of 
opinion among the Judges of the High Court in an appeal pre- 
ferred to it under the Code of Civil Procedure is governed by 
the Letters Patent and not by the Code of Civil Procedure. 

Having considered the provisions of S. 588 of the old Code 
on the one hand, and S. 104 and O. 43 of the present Code 

1. (1903) 13 M L.J. 497. 
2. (1898) LL.R. 22 Mad. 68:8 M.L.J. 231 (F.B.). 
3. (1882) LR. 10 I.A. 4: 1LL.R. 9 Cal. 482 (P. C). 
4. (1901) I L.R. 25 Mad. 555: 11 M.L.J. 346. 


5, (1892) LL.R. 14 A. 223. 6 (1916) LL.R 3 
7. (1929) LL.R. 52 Mad. 563:57 M.L.J 264 (F.B. 
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F. B. on the other, I do not think that there is any sufficient ground 

for holding that the decision in Muthuvaten v. Periasami Iyen! 

sivan should not govern judgments passed under the present Code of 

Pillai Civil Procedure, by a learned Judge of this Court in an appeal 

Ramasami preferred under O. 43, Civil Procedure Code. I bave no hesi- 

Chettiar. tation in overruling the preliminary objection. The matter has 

Ananta- been fully discussed in the decisions already cited, and I do not 

krishna propose to say anything more on the point. 

The substantial question in the appeal is whether the Court 

has jurisdiction, in a case where personal relief against the 

mottgagor and his other properties has been given up by the 

mortgagee, to order the appointment of a Receiver in the suit of 

a simple mortgagee. The preliminary decree passed by the 

Lower Court on 29th September, 1930, no doubt contains a state- 

ment that the morigagees had given up their right to personal 

relief against the other properties of the mortgagor. The 

mortgage sued on is dated 30th May, 1924, and the suit was 

filed on 6th September, 1929, i.e., within six years from the 

date of the mortgage, and therefore it is rather difficult to 

understand the circumstances under which the plaintiff’s pleader 
gave up the plaintiff's right to personal relief against the other , 
-— — — -— properties of the mortgagor ;_but,in-the—face-of the statement, -— 

above referred to, in the preliminary decree dated 29th Septem- 

ber, 1930, passed in this case, we must take it that the recital in 

the decree is correct. The question therefore is whether the 

order passed by the Subordinate Judge appointing a Receiver 

over the mortgage properties was passed without jurisdiction 

having regard to the fact that the plaintiffs had given up their 

right to personal relief against the mortgagors and their other 

properties. - 

It must be taken to be settled law in this Court at present 
that though a simple mortgage does not carry with it right to 
possession, and though a simple mortgagee’s remedy is only by 
way of sale of the mortgage property, yet, the Court has juris- 
diction, in a suit brought by a simple mortgagee to recover 
money, to appoint a Receiver, in a proper case. The decision 
of Justice Kumaraswami Sastriar in Ethtrajulu Chetti v. Raja- 
gopalachariyar’ has made that position'clear, after reviewing the 
earlier authorities on the point. The learned Judge notices the 


ese Lapa RE ER DOE ee ei ga Ne 
1. (1903) 13 M.L.J. 497. 
2, (1928) LL.R. 52 Mad. 979; 56 M.L.J. 115. 
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provisions of O. 40, R. 1, Civil Procedure Code and also of 


S. 503 of the Code of 1882. The learned Judge came tothe >- 


conclusion that, whether the mortgagee was or was not entitled 
to possession, he may invite the Court to appoint a Receiv- 
er if. the demands of justice require that the mortgagor 
should be deprived of possession. While observing that it 
is impossible to lay down a hard and fast rule enumerating the 
circumstances under which alone the Court will appoint a 
Receiver in respect of property subject to asimple mortgage, the 
learned Judge held that where on account of circumstances 
created either by the conduct of the mortgagor or connected 
with the state of the property, the mortgagee is likely to sustain 
loss not foreseen by him atthe time he took the simple mort- 
gage, the Court will have jurisdiction to appoint a Receiver to 
take possession of the property for the benefit of the mort- 
gagee. In the case before the learned Judge, the default of the 
mortgagor in paying the interest and the fall in value of the 
mortgage property were taken by the learned Judge to be facts 
constituting it ‘just and reasonable’ that a Receiver should be 
appointed. 

The decision in Ethirajulu Chetti v. Rajagopalacharsyar1 
has been followed in numerous cases in this Court, though 
learned Judges have always made it clear that under the Indian 
Law it is not one of the ordinary remedies of a simple mort- 

-gagee who has filed a suit on his mortgage to have a Receiver 
appointed asa matter of course in respect of the mortgage pro- 
perties, but that the Court would appoint a Receiver only in 
special circumstances when it considered it ‘just and convenient’ 
to doso. It is not necessary at present to refer to the earlier 
cases where the law to the same effect has been laid down by 
Courts in India. See Arunachellam Chettiar v. Manicka 
Varaher Desikar3, Ghanashyam Misser v. Gobinda Moni Dasi, 
Weatherall v. Eastern Morigage Agency Companys, Ramesh- 
war Singh v. Chuni Lal Shakas, Mussti: Khubsurat Kuer v. 
Saroda Charan Guhat, The Eastern Morigage and Agency 
Company, Limited v. Rakea Khatunt and Jaikissondas Gangadas 
v. Zenabai and Kasi Mahomed Miya Dada Miya’. The wordings 





1. (1928) LL.R. 52 Mad. 979: 56 ALL.J. 115. 


2. €1909) 6 MLL.T. 238. 3. (1902) 7 Cal W. N. 452. 
4, (1911) 13 Cal. L. J. 495. 5. (1919) LL.R. 47 Cal. 418. 
6. (1911) 16 Cal W. N. 126. 7. (1912) 16 Cal W. N. 997. 


8. (1890) I. L. R 14 Bom. 431. 
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of S. 503 of the Code of 1882 relating to the appointment of a 
Receiver were different from the wordings of O. 40, R. 1 of 
the present Code. Under the present Code, the Court could 
appoint a Receiver if it appears to it to be ‘just and convenient’ 
to do so. No doubt ‘the Court could not order the removal 
from the possession or custody of property any person whom 
any party to the suit has not a present right so to remove’. But 
the jurisdiction of the Court to appoint a Receiver under the 
present Code is very wide. That discretion, though very wide, 
should be exercised on well-established principles of law, and 
not simply according to the whim and caprice of individual 
Judges. 

In my view, the circumstance that a simple mortgagee in 
India under the provisions of the Transfer of Property Act is 
not entitled to possession of the mortgage property even on de- 
fault of payment of the mortgage money, see the observations 
of Lord Hobhouse in Sri Raja Papamma Rao v. Ramachandra 
Rasu! to the effect that 

“Tf indeed the matter were new, it might reasonably be argued ‘that the 
terms of a simple mortgage justify usuiructuary possession; but long 


practice; now embodied ina statute, has settled that the remedy of the 
mortgagee is a judicial sale” 


does not necessitate -the—conclusion that- the Court has nò 


jurisdiction to appoint a Receiver over the mortgage properties 
in a suit brought to enforce the simple mortgage, should it con- 
sider just and convenient to do so. No doubt a simple mort- 
gagee is not entitled to possession. His only right is to have a 
sale of the mortgage properties; but when the object of the 
suit is to have a sale of the mortgage properties, but, owing to 
inevitable delay in litigation the same could not be ordered at 
once, and other circumstances such as those found in the pre- 
sent case exist, it does not follow that the Court could not order 
the appointment of a Receiver in such a case if it considered it 
just and proper todo so. It is only regarding the property 
which was mortgaged to the plaintiff that the Court appoints a 
Receiver in such a case. The circumstance that the right of the 
mortgagee to have personal relief against the mortgagor and his 
other properties has been given up, or has become barred by 
limitation or does not exist in particular cases, is no ground by 
itself to hold that the Court has no jurisdiction to appoint a 





1. (1896) L.R 23 LA. 32: LL.R. 19 Mad, 249 at 254: 6 M, L. J. 53 (P.C). 
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Receiver in such cases. The order appointing Receiver affects 
only the mortgage property which is the subject of the suit, and 
not any other property of the mortgagor. The delay in litiga- 
tion could not always be imputed to the plaintiff: it is well 
known that defendants also in several cases contribute to the 
delay in the disposal of the suit. As a matter of fact, in the 
present case, it is found by the learned Judge of this Court, and 
also by the Subordinate Judge, that the 3rd defendant has 
allowed interest to accumulate and is only anxious to continue 
in possession for as long a period as possible with the sole 
view of enjoying the income of the properties, thus causing 
prejudice to the plaintiffs. 

It is admitted that in case of waste, or destruction of the 
mortgage property, or when revenue or head-rent is not paid, 
the Court has jurisdiction to appoint a Receiver over the mort- 
gage property. But does this exhaust the jurisdiction of the 
Court to appoint a Receiver in mortgage suits, though those 
would undoubtedly be cases in which Courts would more readily 
appoint a Receiver. 


In discussing the question, one must keep separate two 
questions:—(1) Whether the Court has jurisdiction, and (2) 
Whether the Court should in a particular case appoint a 

` Receiver in the exercise of its jurisdiction. 

Prima facie, if the Court could appoint a Receiver over the 
mortgage property in some cases in a suit on a simple mortgage, 
it would surely indicate that the Court has jurisdiction to 
appoint Receiver over the mortgage property as such; and the 
other question whether in a particular case it would make the 
order or not would be one dependent entirely on the particular 
circumstances of that case. We should not mix the two ques- 
tions, especially when one of them relates to the very existence 
of jurisdiction in such a suit in certain circumstances. 

As already stated, the question is not whether the plaintiff 
has a strict legal right to have a Receiver appointed in such a 
case as the one before us. Even in a case where there was a 
specific agreement between parties that on the happening of a 
particular event, one of the parties was entitled to have a 
Receiver appointed, the Court held that it was entitely a matter 
of discretion with Courts whether a Receiver should be appoint- 
ed in any particular case or not. It therefore seems to me that 
it is attacking the problem from a wrong end to say that because 
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F. B. a simple mortgagee is not entitled to possession, therefore the 
Poasa Court has no jurisdiction to appoint a Receiver, that because 

sivan right to personal relief is given up, therefore the Court has no 

Pillai jurisdiction to appoint a Receiver in respect of the mortgage 
Ramasami property. 

NGE I agree with the learned Judges of this Court who have 
a often remarked that in cases of mortgages, Courts in India 


Aiyar, J. should be very careful before implicitly following English 
decisions passed with reference to mortgage-law in force in 
England. In England, a simple mortgagee is entitled to take 
possession of the mortgage properties on the mortgagor’s 
default to pay the mortgage debt at the stipulated period. 
Being in a position to take possession of the mortgage property, 
Engli&h Courts were reluctant at one stage to appoint a Receiver 
at the instance of a simple mortgagee. As remarked by 
Dr. Ghose in his Law of Mortgage in India, 4th Edition, Vol. I, 
page 590, 

“the position of a mortgagee in possession is so full of peril that no 
mortgagee except under the strongest pressure should assume possession, 
and certainly never when he could get a receiver. For, by means of appoint- 


` ing a receiver, mortgagees are able to obtain the advantages of possession 
without its drawbacks. 4 


==> =~ “Under the Law of Property Act, 1925, a simple mortgagee 
could apply for appointment of a Receiver. An equitable mort- 
gagee in England had always the right to apply for the appoint- 
ment of a Receiver as a matter of course. The law in India is 
different. While it is open to the Courts in suits by simple 
mortgagees, and also in suits by equitable mortgagees, to 
appoint a Receiver over the mortgage property, there is no such 
thing as a right on the part of the said mortgagees for the 
appointment of a Receiver in such’cases. In ‘India, in such 
cases, Recetvers are not appoiated—as a matter of course. Even 
when the income, rent and profits of the property have been 
expressly included in the simple mortgage as security for the 
mortgage debt, the mortgagee is not entitled, as of right, to 
have a Receiver appointed. The case will be the same when the 
right of personal relief against the mortgagor and his other 
property is still subsisting. The appointment of a Receiver is 
not a matter of right on the part of the mortgagee. The above 
circumstances would ordinarily work in favour of such appoint- 
ment, in conjunction with the other facts of the case. Special 
circumstances have always to be proved before the Court could 
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come to the conclusion that it is ‘ just and convenient’ in that 
particular case to have a Receiver appointed over the mortgage 
properties. If, on the other hand, it is proved to the Court’s 
satisfaction that it is just and convenient to appoint a Receiver, 
there is nothing in any provision of law to which our attention 
was drawn, nor any decision binding on us, that prevents the 
Court from making such an order. In the various cases 
decided by Courts in India referred to above, I do not find any 
reference made to personal relief against the mortgagor being 
available as a necessary condition for such appointment. 

In Ponnu Chettiar v. Sambasiva Atyarl (C. M. A. 
No. 445 of 1928) the learned Judges had not to decide, and 
in fact did not decide, that a Receiver could be appointed only 
when the personal remedy against the mortgagor was available, 
and that is specially noted by one of the learned Judges. 

The only direct decision of this Court on this point in 
which the question is discussed is that reported in Venkata 
Rajah Gopala Surya Row Bahadur v. Basivi Reddis. In that 
case, Justice Oldfield was of opinion that ‘ the Court has power 
to appoint a Receiver of mortgage property where a decree for 
sale is passed on a simple mortgage though the personal remedy 
is barred by limitation’. Justice Sadasiva Aiyar, on the other 
hand, would seem to have been of a different opinion, though 
at p. 463 that learned Judge says that “he has come to the 
conclusion that this is not a fitcase for the appointment ofa 
Receiver”. 

The decision in Rajah Satrucherla Gangaraju v. Rajah of 


Jeypore3 does not discuss the question of jurisdiction of the ` 


Court, but having regard to the facts of that case the learned 
Judges “saw no reason to appoint a Receiver for property which 
is not the subject-matter of the suit,” and “which descended to 
the mortgagor after the mortgage suit was filed as reversioner 
to the estate of a minor”. The decision turned on the facts of 
the case only. 

The circumstance that the mortgagee’s right to proceed 
personally and against the other properties of the mortgagor is 
not available, is, in my opinion, no bar to the Court appointing a 
Receiver over the mortgage property (as distinct from the non- 





1. (1932) L L. R. 56 Mad. 546: 64 M. L. J. 682. 
2. (1914) 29 M. L. J. 457. 3. (1925) 23 L. W. 650. 


R—31 
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mortgage property). Execution of such decrees could be stayed 
either by means of injunction issued in other suits or as a result 
of appeal. Though it is open to Courts in such cases to impose 
terms before granting injunction or staying execution, prima 
facie the jurisdiction of the Court over the subject-matter of 
the litigation before it should not, except for cogent reasons, be 
held to have been taken away from it. Whether the mortgagee 
could proceed against the other property of the mortgagor, or 
not, it is essential that the mortgagee should be protected in the 
matter of his proceeding against the very property mortgaged, 
which is the subject-matter of the suit. 


I have already referred to the circumstance that the mort- 
gagee, in the case of a simple mortgage in India, is not entitled 
to possession of the mortgage property. It follows that the 
mortgagor could deal with the right to possession of such pro- 
perty even after creating a simple mortgage over the said 
property. Till a suit is instituted, it would be open, ordinarily, 
to the person who has acquired right to possession of the pro- 
perty to appropriate the income of the mortgage property for 
his sole benefit. That proposition is not disputed. But when 
a suit is instituted by a simple mortgagee for the sale of the 
mortgage property with a view to realise the mortgage debt, 
then the argument relating to possession loses force. It cannot 
be denied that in a proper case it is open to the Court in execu- 
tion of a mortgage decree to direct, that instead of the mort- 
gage property being sold at once, a Receiver should be appointed 
to collect the rents and profits of the mortgage property, so 
that, if the decree amount could be paid within a reasonable 
time, the sale of the mortgage property might be avoided. The 
argument urged on behalf of the 3rd defendant in the present 
case would, if logically pressed, deprive the Court of jurisdic- 
tion todo so. I would therefore hesitate before accepting the 
3rd defendant’s contention, which would lead to such a result. 
Again, his contention, if logically applied, would deprive the 
Court of jurisdiction to appoint a Receiver over the mortgage 
property by removing a person in the position of the 3rd 
defendant (a subsequent purchaser of the equity of redemption) 
from possession of the.same, because, even if personal relief 
against the mortgagor be available, it would be available only 
as against properties and rights that vested in the mortgagor on 
the date on which the Receiver is appointed, and-in a case where 
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the mortgagor had already parted with (for value) his right to 
possession of the property, in favour of a third person (like the 
3rd defendant in this suit), the Court could not deal with the 
right to possession of the mortgage property, which ex hypothesi 
had left the mortgagor and passed to a third person in the posi- 
tion of the 3rd defendant before us. The 3rd defendants 
argument based on the non-existence of right to personal reljef 
against the mortgagor would seem logically to lead to the con- 
clusion that even when right to personal relief subsists, the 
Court would have no jurisdiction to appoint a Receiver, since 
right to possession had passed to the purchaser of the equity of 
redemption, and did not remain in the mortgagor on the date 
ofthe suit. The same argument of the 3rd defendant would 
also lead to the conclusion that, in such a case, a Court could 
not appoint a Receiver over the mortgage property, even by its 
decree in the suit. That argument in my opinion ignores the 
distinction between the mortgage property and ‘non-mortgage 
property’; the jurisdiction to appoint a Receiver would always 
subsist in the case of mortgage property—the subject-matter of 
suit, whereas it would not exist with reference to non-mortgage 
property in a case where the personal remedy is not available. 
But when a similar argument was advanced before the very 
same learned Judge, Justice Krishnan Pandalai, in C.M.A. 
No. 493 of 1931, decided on 1st November, 1932, that learned 
Judge (as I understand the judgment) overruled the conten- 
tion and, in my opinion, rightly. The learned Judge observed 
that the act of the mortgagor in selling the equity of redemp- 
tion could not deprive the Court of its jurisdiction to appoint 
a Receiver and that by transferring possession to a stranger a 
mortgagee could not be baffled. This last argument, in my 
view, really takes away the bottom from the Tespondent’s 
contention. 


It has been held that a Court has jurisdiction, in a suit 
filed by an equitable mortgagee in India, to recover money due 
on the equitable mortgage, to appoint a Receiver over the mort- 
gage property. An equitable mortgagee in India has no right 
to possession of the mortgage property. If the Court has juris- 
diction in the case of an equitable mortgage to appoint a 
Receiver over the mortgage property, it should surely have 
jurisdiction to appoint such a Receiver in the suit of a simple 
mortgagee in India. The Court has complete jurisdiction over 
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the subject-matter of the suit, and if the Court could sell the 
mortgage property, it should also have jurisdiction to appoint a 
Receiver over the same. In the circumstances, I think, it is for 
the 3rd defendant to satisfy us that the Court has no jurisdic- 
tion to appoint a Receiver in such a case. He has not only 
satisfied me that it is so; but, for reasons already given, it 
seems to me that the Court has got jurisdiction in the matter. 


With great respect, I am not able to agree with the obser- 
vations of the learned Chief Justice of the Patna High Court in 
Nrisingha Charan v. Rajnitil regarding the rights of an equi- 
table mortgagee in India to demand possession of the mortgage 
property. In my opinion, there is no difference in this respect 
between a simple mortgage and an equitable mortgage in India, 
and neither of the said mortgages carries with it any right to 
demand possession in India. The other learned Judge in the 
Patna case did not discuss the question of law, but held on 
evidence that no case for appointment of a Receiver had been 
made out in that case. In Ghose on Mortgages, 3rd Edition, 
page 597 (note 1) and 5th Edition, page 632 (a), the learned 
author states as follows :— 

“Tt should be noticed that the Court may appoint a receiver at the 
instance of the mortgagee where the action is for foreclosure or sale, if there 


is reason to suspect that the security is insufficient or if the interest is in 
arrear.” 


In Jaikissondas Gangadas v. Zenabats, a case decided under 
the Code of Civil Procedure of 1882, Sir Charles Sargent, Kt., 
C. J., and Justice Telang held that ‘the High Court possesses 
the same powers with regard to the appointment of aReceiver- 
as are possessed and exercised by the Courts in England under 
the Judicature Act’. The learned Judges observed that when it 
was ‘ just and convenient’ to do so, a Receiver could be appointed 
by the Court. That was not the test laid down in S. 503 of the 
Code of 1882, but the learned Judges applied that test. Under 
the present Code of Civil Procedure, O. 40, R. 1, the test of 
‘just and convenient’ has been expressly enacted for guidance 
in appointing Receivers in suits. Therefore, the ruling in 
Jaikissondas Gangadas v. Zenabai® is rather useful for decisions 
of cases that arise under the present Code of Civil Procedure. 





1. A. I, R 1932 Pat. 360. 2. (1890) I. L. R. 14 Bom. 431. 
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At page 435 in Jaikissondas Gangadas v. Zenabai1 the learned 
Judges stated as follows :— 

“Now in the present case, we think, it is ‘just and convenient’ that a 
receiver should be appointed. There are exceptional circumstances here. The 
mortgage-debt is for a very large amount. The value of the property is said 
to be insufficient to cover the debt, and there is a large sum owing for arrears 
of interest. It is, therefore, a case in which a receiver is desirable, and we 
think he ought to have been appointed by the decree made by the Court 
below.” 


For these reasons, I have come to the conclusion that the 
Court has jurisdiction, in a proper case, to appoint a Receiver 
in respect of mortgage properties in a suit filed by a simple 
mortgagee to realise his debt from the mortgage properties, and 


that appointment of a Receiver is only a mode of realising such’ 


security in the case of a simple mortgage. 

As the learned Judge has agreed with the Subordinate 
Judge on the merits that, if the Court has got jurisdiction in 
this matter, the order appointing Receiver was justified by the 
circumstances, it follows that the Letters Patent Appeal must be 
allowed and the decision of the Subordinate Judge restored 
with all costs in the High Court. 

Cornish, J—In the determination of the question before 
us not much assistance, I think, is to be got from English rules 
and precedents. The reasons for the rule for appointing a 
Receiver for the benefit of a legal mortgagee or of an equitable 
mortgagee in England (see Kerr on Receivers, pages 32, 35 and 
Coote on Mortgages, Vol. II, page 823) do not stand good for 
the appointment of a Receiver in favour of an Indian simple 
mortgagee; but that argument does not exclude the possibility 
of a Receiver being appointed on behalf of a simple mortgagee. 
The power in India to appoint a Receiver by way of execution is 
conferred on the Courts by the Civil Procedure Code, and it is 
a mistake, in my opinion, to treat it as if it must be dependent 
upon English equitable rules. 

The remedy of the simple mortgagee is a judicial sale of 
the mortgaged property: Sri Raja Papamma Rao v. Sri Vira 
Pratapa H. V. Ramachandra Rasus. That is his legal remedy. 
Inthe absence of any clear rule to the contrary, why is he not 
to be entitled to crave as auxiliary to his legal remedy the equi- 
table remedy provided by O. 40, R 1 of the appointment of a 
Receiver? O. 40, R. 1 is available unless we hold with the view 


1. (1890) I. L. R 14 Bom. 431. 
2. (18%) L. R. 23 L A. 32: L L. R 19 Mad 249:6 M L. J. 53 (P. C). 
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taken in Makhan Lal v. Mushiag Alii that O. 34 shuts out any 
recourse to O. 40, R. 1. But that ruling finds no support in 
any of the decisions of this High Court or in the Bengal and 
Bombay High Courts relating to the appointment of a Receiver 
in mortgage suits, and I am not prepared to follow it. ©. 40, 


R. 1 is expressed in general terms. It empowers the Court to 


appoint a Receiver of any property whenever it appears to the 
Court to be just and convenient. If the question had to be 
decided simply on the language of O. 40, R. 1, I would say that 
if the Court was satisfied that justice and convenience required 
the appointment of a Receiver for the benefit of a simple mort- 
gagee the rule was sufficiently wide to sanction the appointment. 
There is a considerable weight of authority on the side of this 
interpretation. The cases are summarised by Kumaraswami 
Sastri, J., in Ethirajulu Chetti v. Rajagopalachariyar® and the 
conclusion he arrived at was that in the case of a simple 
mortgage, if the circumstances warranted it, the Court had 
power to appoint a Receiver. With that conclusion I agree. 
Krishnan Pandalai, J., from whom this appeal comes, 
appears to have been guided in his decision very largely by the 
observations of Sadasiva Aiyar, J., in Venkata Rajah Gopala 
Surya Row Bahadur v. Basivi Reddi8. With due deference, I 
think that what Sadasiva Aiyar, J., said in that case was in 
favour of the Court’s power to appoint a Receiver, though 
in the particular circumstances he thought that a Receiver 
should not be appointed. He began by expressing the opinion 
that the existence of a right in the plaintiff to receive rents 
and profits was not an indispensable pre-requisite for the 
exercise of the Court’s power to appoint a Receiver. That 
amounted to an opinion that the equitable remedy in favour 
of a simple mortgagee had no relation to a right to enter 
into possession of the mortgaged property, a right which a 
simple mortgagee has not got. He then proceeded to reject 
the suggestion that the words “any property” in O. 40, 
R. 1 meant exclusively the property the subject of the suit, 
t. e the property subject to the mortgage. And he concluded 
by holding in the special circumstances of the case (inter 
alia the personal remedy against the mortgagor was appa- 
rently barred) that “it was not a fit case for the appointment 
1. (1927) 100 I. C 735. 


2. (1928) I. L. R 52 Mad. 979: 56 M. L. J. 115. 
3. (1914) 29 M. L. J. 457. 
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of a Receiver.” The power to appoint is given to the 
Court by O. 40, R. 1 and is independent of anything done by 
the mortgagee. It may be that the circumstance of the mort- 
gagee having given up his personal remedy against the mort- 
gagor, as he is alleged to have done in the case before us, or 
of his having allowed it to become barred by lapse of time, 
might weigh with the Court in considering whether the 
equitable remedy should be given to the mortgagee. Those are 
matters which might influence the Court’s discretion; but I fail 
to see how they could possibly control the Court’s power. 

It is admitted that the present case is a proper one fora 
Receiver to be appointed, and I think that the Court had power 
to make the appointment. 

S. R. ; Appeal alowed, 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
Present:—Lorp TomLIN, Lorp RUSSELL oF KILLOWEN 
AND SIR GEORGE LOWNDES. 
The Commissioner of Income-tax, United 


Provinces of Agra and Oudh .. Appellani* 
v. 
Messrs. Basant Rai Takhat Singh .. Respondents. 


Income-tax Act (XI of 1922), Ss.9, 12 (2)—Rents from butlduigs 
erected on land taken by assessee on a long lease—Allowance for nee 
ture incurred in erection of the butldings. 

S. 12 of the Incometax Act, 1922 (with regard to the tax payable 
under the head “Other sources”) does not come into operation until the pre- 
ceding heads (ie, “Salaries,” etc, referred to in Ss. 7 to 11) are ex- 
cluded. 

Quaere, whether income derived from rents of buildings erected by the 
assessee on land taken by him on a long lease, is assessable under the head 
“Property” in S. 9 or the head “Other sources” in S. 12. 

Held, assuming S. 12 to be applicable, that the assessee was not entitled 
to any allowance for the expenditure incurred by him in previous years in 
the erection of the buildings. Under sub-sec. (2) of S. 12, the allowance for 
any expenditure incurred must be an allowance for expenditure incurred tn 
the year in respect of which arise the income, profits or gains forming the 
basis of the assessment. 

Judgment of the High Court, Allahabad, reversed. 


Appeal No. 68 of 1932 froma judgment of the High Court, 
Allahabad, dated the 10th July, 1931, upon a reference made 
to it under S. 66 of the Imncome-tax Act, 1922, by the 


* P. C. Appeal No. 68 of 1932. 28th April, 1933. 
Allahabad Appeal No. 38 of 1931. 
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Commissioner of Income-tax, United Provinces of Agra and 
Oudh. 


The questions arising in the appeal, shortly stated, were: (1) 
Whether for the purpose of computing the income arising to the 
respondent from certain rents chargeable under S. 12 of the In- 
come-tax Act, 1922, expenditure incurred in the erection of build- 
ings from the letting of which the rents were derived was 
expenditure in the nature of capital expenditure for which any 
allowance is prohibited under sub-sec. (2) of S. 12, and (2) whe- 
ther, if an allowance can rightly be made for such expenditure as 
not being capital expenditure, the principle laid down by the High 
Court whereby the expenditure was directed to be spread over 
30 years by way of annual deduction from the rents accruing in 
each year, was legally binding or whether it was not open to the 
Income-tax Officer to require the deduction to be made on the 


“basis of spreading the expenditure over a longer period. 


Dunne, K.C. (with R. Hills) for appellant. 
The respondents were not represented. 


28th April, 1933. Their Lordships’ judgment was deli- 
vered by 


Loro Tomiin.—This is an appeal by the Commissioner of 
Income-tax of the United Provinces of Agra and Oudh from 
a judgment of the High Court of Judicature at Allahabad, 
dated the 10ih July, 1931, upon a reference of questions made 
to the High Court by the Commissioner of Income-tax under 
S. 66 of the Indian Income-tax Act, 1922. 


The question arises in this way: The assessee is a Hindu 
undivided family. The assessment,in question was an assess- 
ment made for the year 1929-30. The assessee was assessed 
on an income of Rs. 57,979. Of this Rs. 14,425 were derived 
from property owned by the assessee and were assessed under 
S. 9 of the Income-tax Act. The remainder, Rs. 43,554, were 
assessed under S. 12 and were derived from the rents of build- 
ings erected by the assessee upon land leased from the Agra 
Cantonment authority. 


The assessee appealed and his appeal was rejected by the 
Assistant Commissioner. He then applied under S. 66 that 
certain questions of law alleged to arise should be referred to 
the High Court. 


The material facts are these: The assessee took a lease for 
twenty-five years from the Agra Cantonment authority. It does 
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not appear when that lease commenced. Under the terms of 
the lease he had to erect certain permanent buildings which 
would become the property of the lessors on the determination 
of the lease. He erected those buildings. As from the Ist 
April, 1928, he had a fresh lease of the same property for thirty 
years. It does not appear whether the second lease was taken 
at or before the expiration of the first lease. The second lease 
also contained covenants as to building similar to those in the 
first lease, but in fact, of course, the buildings had already been 
erected. Under the second lease the buildings would become 
the property of the lessors at the determination of the lease. 
The second lease also contained provisions’ under which the 
lessee had the right of renewal for two consecutive periods of 
thirty years. In the case of each renewal, it was open to the 
lessors to increase the rent by an amount not exceeding 50 per 
cent. of the rent for the preceding period. 


In those circumstances the Commissioner referred to the 
High Court three questions. The first was: 

“Where the assessee has taken land on a long lease under which the land 
together with the buildings thereon will revert to the possession of the lessor 
on the expiry of the lease, has erected thereon masonry buildings and has 
received rents from lessees of the buildings, is the tax payable by the asses- 


see in respect of the rents to be determined in accordance with S. 9, or with 
S. 10, or with S. 12?” 


The second question was: 


“In the circumstances stated in Question (1) is the assessee entitled, in 
accordance with S. 12, to allowance for the expenditure incurred in the erec- 
tion of the buildings?” 

The third question was: 


“Is the allowance reccivable in the form of an annual deduction equal to 
the amount of the expenditure divided by the years of the term for which the 
assessee holds the land on lease?” 


The first of those questions was answered by the Court 
holding that the assessment should be made under S. 12, which 
was in fact the section under which the Commissioner had 
proceeded. 

In regard to the second and third questions, the Court held 
that the assessee was entitled to a deduction from the rents in 
order to ascertain the taxable amount and that the deduction 
for the year of assessment should be one-thirtieth of the amount 
expended in erecting the buildings. 

The assessee has not appealed from the decision of the Court 
that the assessment was properly made under S. 12; but the 
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Commissioner has appealed against the answers to the second 
and third questions by virtue of which a deduction is to be 
allowed to the assessee. The assessee has not appeared before 
their Lordships Board. 


Now the relevant sections of the Act are Ss. 3, 4, 6, 9, 10 
and 12. 


Section 3, which creates the charge, says: 


“ Where any Act of the Indian Legislature enacts that income-tax shall 
be charged for any year at any rate or rates applicable to the total income of 
an assessee, tax at that rate or those rates shall be charged for that year in 
accordance with, and subject to the provisions of, this Acf in respect of all 
income, profits and gains of the previous year of every individual, Hindu 
undivided family, company, firm and other association of individuals.” 

Section 4, sub-section (1) is as follows :— 


“ Save as hereinafter provided, this Act shall apply to all income, profits 
or gains, as described or comprised in S. 6, from whatever source derived, 
accruing or arising, or received in British India, or deemed under the 
provisions of this Act to accrue, or arise, or to be received in British India.” 


Then there are certain exceptions which need not be 
referred to, and S. 6 provides: ‘ Save as otherwise provided 
by this Act, the following heads of income, profits and gains, 
shall be chargeable to income-tax in the manner hereinafter 
appearing, namely ’—then there is a number of items of which 
the third is “ Property ”; the fourth is “ Business,” and the 
sixth is “ Other sources”. 


Section 9 deals with the head “ Property,” and states: 
« The tax shall be payable by an assessee under the head ‘ Pro- 
perty’ in respect of the bona fide annual value of property con- 
sisting of any buildings or lands appurtenant thereto of which 
he is the owner, other than such portions of such property as 
he may occupy for the purposes of his business, subject to the 
following allowances, namely ”—then a number of allowances 
is set forth which may be made. 


Section 10 deals with “ Business,” and provides: “ The 
tax shall be payable by an assessee under the head ‘ Business’ 
in respect of the profits or gains of any business carried on by 
him.” It also makes provision as to how those profits are to 
be calculated. 


Section 12 deals with “Other sources” and provides: 
«The tax shall be payable by an assessee under the head 
‘ Other sources ’ in respect of income, profits and gains of every 
kind and from every source to which this Act applies (if not 
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included under any of the preceding heads).” It isto be 
noted that S. 12 does not come into operation until the preced- 
ing heads are excluded. Then under sub-section (2) of S. 12 
it is provided: «Such income, profits and gains shall be com- 
puted after making allowance for any expenditure (not being 
in the nature of capital expenditure) incurred solely for thé 
purpose of making or earning such income, profits or gains, 
provided that no allowance shall be made on account of any 
personal expenses of the assessee.” 


Now in the circumstances of this case and having regard 
to the course which the case has taken and the attitude of the 
respondents their Lordships feel themselves constrained to con- 
sider the matter upon the footing that S. 12 is the proper 
section under which the assessment should be made, and accord- 
ingly they propose to deal with the matter upon that footing, 
but in so doing their Lordships must not be taken to be accept- 
ing the view that in fact section 12 is the proper section, or 
that S. 9 is not applicable to this case. 


The question therefore is whether the allowance which the 
High Court have considered a permissible allowance is in fact 
justified by the terms of S.12. In their Lordships’ judgment 
it is not. Under S. 12, sub-section (2), is specified what may 
be allowed as an “allowance for any expenditure (not being 
in the nature of capital expenditure) incurred solely for the 
purpose of making or earning such income, profits or gains, 
provided that no allowance shall be made on account of any 
personal expenses of the assessee.” In their Lordships’ view, 
on the true construction of that sub-section, the allowance for 
any expenditure incurred must be an allowance for expenditure 
incurred in the year in respect of which arise the income, profits 
and gains forming the basis of the assessment. Upon that 
footing, therefore, there can be no justification for deducting 
from the profits and gains something in respect of expenditure, 
whether it be regarded as capital expenditure or not, which 
occurred many years before. ` 


In those circumstances their Lordships are of opinion that 
upon the footing already indicated the respondent was not 
entitled to the deduction, and that the answers given to the 
second and third questions, the subject of this appeal, are 
wrong and should be reversed and the appeal allowed accord- 
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ingly. Their Lordships will humbly advise His Majesty to 
that effect. The respondents will pay the costs of the appeal. 
. Solicitor for appellant: Solicitor, India Office. 
Respondent ex parte. 
KJR Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Mr. Justice VENKATASUBBA RAO AND Mr. 

Justice REILLY. 

The Secretary of State for India in Council, 

. represented by the Collector of Coimba- 


tore .. Petitioner* 
v. 
N. M. R. Ayyasami Chettiar .. Respondent 
(Plaintif). 


Court-Fees dct (VII of 1870), S.17—-Swit on two promissory notes— 
Claim for different sums of money—Court-fee payable. 

Where in a suit on the basis of two promissory notes two different 
amounts are claimed, Court-fee is payable on the several sums which go to 
make up the aggregate amount claimed in the suit. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the District Munsif of Dharapuram, 
dated 4th December, 1930, on Checkslip No. 1041 of 1930 in 
O. S. No. 305 of 1930. 

The Government Pleader (P. Venkataramana Rao) for 
petitioner. 

Respondent not represented. 

The Court delivered the following 

Jupcments. Venkatasubba Rao, J—The view of the 
learned District Munsif is perfectly right. The question that 
has been raised may be stated in this form. If two sums of 
Rs. 600 and 400 respectively are claimed in a suit on the basis 
of two promissory notes, what is the Court-fee payable? 


Section 17 provides expressly that it is not on the aggre- 
gate sum that the fee is to be paid, but on the several sums 
which go to make up that aggregate. Under that section the 
test is, what is the amount that would be payable had separate 
plaints been filed for each of the several distinct claims, all of 


ee ee Etta 


*C, R. P. No. 520 of 1932. 8th September, 1932. 
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which the suit embraces? The claim in regard to Rs. 600 is 
governed by Art. 1 of Sch. I, but the other claim in regard to 
Rs. 400 comes, as the District Munsif rightly points out dis- 
agreeing with the Court-fee Examiner, within Art. 2 and not 
Art. 1. 


Section 6 is controlled by S. 17, which is the section appli- 
cable to the facts of the present case. 


The order of the learned District Munsif is right, and the 
Civil Revision Petition is dismissed. 

Reilly, J.—I agree. 

B. V. V. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MpeR. Justice MADHAVAN NAR. 
Sorimuthu Pillai and others .. Appellantst in A.A. A. O. 

and Petitioners in C.R.P. (Peti- 


tioners—Defendants 2 to 4) 
v 


Muthukrishna Pillai .. Respondent in both (Res- 
pondent-purchaser of 3rd lot). 


Civil Procedure Code (V of 1908), S. 65 and O. 21, Rr. 92 and 94— 
Execution sale in pursuance of decree of first Court—Purchase by stranger 
—Decree set aside on appeal—If sale may be confirmed—O. 21, R. 89— 
Right to apply under—Deposit under—Sufficiency of—S. 47—A pplicability 
—Quesiton tn execution before judgment-debtor and stranger auction- 
purchaser. 

Pending appeal by the judgment-debtors, their properties were brought 
to sale by the decree-holders and one of the lots was purchased by the 
stranger on 3rd October. On 16th October, the appeal was allowed and the 
decree of the first Court set aside; the judgment-debtors thereupon applied 
under Ss. 47, 151 and O. 21, R 89 to stop the sale being confirmed or to 
have it set aside and for the purpose made a deposit of only 5 per cent. of the 
purchase money. 

Held, that (4) on account of the omission of the proviso to S. 65 in the 
Civil Procedure Code of 1908 it was no longer necessary for the confirma- 
tion of the sale that the decree should be subsisting at the time of confirma- 
tion; 

(ii) the reversal of the decree not being one of the grounds mentioned 
in R. 92 for refusing to confirm the sale, the Court was bound to confirm the 
sale and could not refuse to do so on the ground that there was no subsis- 
ting decree at the time of confirmation. 

Seth Nankelal v. Umrao Singh, (1930) L.R. 58 LA. 50:60 M. L. J. 423 
(P.C.), referred to. 

(iii) a person who impeached the validity of the sale could not apply 
under O. 21, R. 89, Civil Procedure Code. 





* A, A, A, O. No. 85 of 1931 lith November, 1932, 
and 
G R. P. No. 1367 of 1931. 
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Raghw Ram Pandey v. Deokali Pande, (1927) I. L. R. 7 Pat. 30 and 
Kummakutty v. Neelakandan Nambudri, (1930) 59 M.L.J. 893, referred to. 


Civ) the deposit of merely 5 per cent. without the sum mentioned in cl. (b) 
for payment to the decree-holder was not sufficient or valid even though 
the decree in execution of which the sale had been held was set aside. 


Karunakara Menon v. Krishna Menon, (1915) ILL.R. 39 Mad. 429: 28 
M.L.J. 262, referred to. 


(v) Section 47 was applicable to a question arising in execution between 
the judgment-debtor and a stranger auction-purchaser, being one in which the 
parties were adversely interested and that a second appeal lay from an order 
passed on the application. 


Veyindramuthy Pillai v. Maya Nadan, (1919) LL.R. 43 Mad. 107: 38 
M. L. J. 32 (F.B.), referred to. 


Jainulabdin v. Krishna Chetitar, (1921) 41 M.L.J. 120, relied on. 


Yagnasam: Atyarv. Chsdumbaranatha Mudaliar, (1921) 13 L.W. 15, not 
followed. 


Appeal against and Petition to revise the order of the 
Court of the Subordinate Judge of Tuticorin, dated 23rd 
February, 1931 and made in A. S. No. 166 of 1930, preferred 
against the order of the Court of the District Munsif of Tuti- 
corin, dated 12th November, 1930 and made in E. A. No. 1341 
of 1930 in O. S. No. 12 of 1928. ~ 

S. Ramaswami Atyar for appellants. 

A. Swaminatha Aiyar for respondent. 

The Court delivered the following 

Jupement.— This Civil Miscellaneous Second Appeal arises 
out of a petition filed by the defendants in O. S. No. 12 of 1928 
under Ss. 47, 151 and O. 21, R. 89 of the Code of Civil Proce- 
dure, in which they asked either that the Court should not con- 
firm the auction sale held in execution of the decree against 
them or that the Court should set aside the sale under O. 21, 
R. 89, Civil Procedure Code, for which they deposited 5 per 
cent. of the purchase money. 


The property was sold in two lots; one lot was purchased 
by the decree-holders themselves who were respondents 1 and 2 
to the petition, and the other lot was purchased by the 3rd res- 
pondent. The Lower Courts refused to confirm the sale so far 
as the first lot was concerned as the purchasers were decree- 
holders themselves, but with regard to the 3rd respondent to the 
petition, who is a stranger auction-purchaser, the Court 
dismissed both the prayers in the petition. It is against this 
order that the present civil miscellaneous second appeal and 
civil revision petition have been filed. The 3rd respondent to 
the petition—the stranger auction-purchaser—is the only 
respondent in this Court. 


3 
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The facts necessary for understanding the contentions of 
the parties are these: Against the decree passed in the suit the 
petitioners preferred an appeal. During the pendency of the 
appeal, the decree-holders, $. e., respondents 1 and 2 to the 
petition, brought the properties of the petitioners to sale in 
execution of the decree and themselves purchased the first lot 
as already stated, while the second lot was purchased by the 
3rd respondent. The sale was held on the 3rd October, 1930. 
On the 16th October, 1930, the Appellate Court allowed the 
appeal and dismissed the suit. The present petition was filed by 
the petitioners on the 27th October, 1930, 4. e., after the 


dismissal of the suit by the Appellate Court and before the 


confirmation of the sale. 


On behalf of the appellants it is urged that since the decree 
has been set aside by the Appellate Court there is no jurisdic- 
tion for the Court to confirm the sale. In the event of the sale 
being confirmed the petitioners request the Court to set aside 
the sale and for that purpose they have deposited 5 per cent. of 
the purchase money. It will be observed that under O. 21, 
R. 89, Civil Procedure Code, those who desire to have the sale 
set aside should in addition to the 5 per cent. make a deposit 
for payment to the decree-holder. This has not been done in 
this case because the petitioners contend that there is no neces- 
sity for making the deposit as the decree has been set aside on 
the date of the petition. The respondent contends that under 
the present Code the existence of a decree is not necessary for 
the confirmation of the sale and that the petition for setting 
aside the sale cannot be entertained unless the petitioners 
comply with the conditions of O. 21, R. 89 by making all the 
necessary deposits mentioned therein, which admittedly they 
have not done. The respondent raises also a preliminary 
objection that no second appeal lies; but the appellant has filed 
also a civil revision petition. I shall deal with the preliminary 
objection later. 


The question to be decided with reference to the first 
prayer of the appellants in the petition is, whether the decree 
under which the sale took place should still be subsisting at the 
time of the confirmation, for the sale to be confirmed. The 
argument on this point has mainly centred round the provisions 
of S. 65 and O. 21, R. 94 of the present Code of Civil 
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Procedure and of the corresponding provisions in the previous 
Codes. S. 65 of the present Code runs as follows :— 


“Where immovable property is sold in execution of a decree and such 
sale has become, absolute, the property shall be deemed to have vested in the 
purchaser from the time when the property is sold and not from the time 
when the sale becomes absolute.” 


O. 21, R. 94 of the Code is in these terms: 


“Where a sale of immovable property has become absolute, the Court 
shall grant a certificate specifying the property sold and the name of the 
person who at the time of sale is declared to be the purchaser. Such certificate 
shall bear date the day on which the sale became absolute.” 


These provisions have taken the place of S. 316 of the Code 
of 1882, which was as follows :— 


“When a sale of immovable property has become absolute in manner 
aforesaid, the Court shall grant a certificate stating the property sold and the 
name of the person who, at the time of sale, is declared to be the purchaser. 
Such certificate shall bear fhe date of the confirmation of the sale; and, so 
far as, regards the parties to the suit and persons claiming through or under 
them, the title to the property sold shall vest in the purchaser from the date 
of such certificate and not before: provided that the decree under which the 
sale took place was still subsisting at that date.” 


It will be observed that the first part of S. 316 of the Act 
of 1882 is now represented by O. 21, R. 94, Civil Procedure 
Code, with some slight alterations and its second part is 
represented by S. 65 with important alterations. There are two 
important differences between S. 65 of the present Code and the 
corresponding portion of S. 316 of the Code of 1882. One 
difference is that under the present S. 65 the property vests in 
the purchaser from the time when the property is sold and not 
from the time when the sale became absolute as under the old 
section. The other difference is that the statement in the old 
section that the property vests in the purchaser from the date 
of the certificate and not before was subject to a proviso “ that 
the decree under which the sale took place was still subsisting at 
that date”. This proviso is omitted in S. 65 of the present 
Code. The question is whether the dropping out of the proviso 
introduces any substantial change in law. 

Mr. Ramaswami Aiyar argues that the omission of the 
proviso in S. 65 does not introduce any change in the law, that 
the existence of the decree has been always a necessary condi- 
tion to give jurisdiction to the Court to confirm the sale, that 
without a decree there can be no justification for the confirmation 
of the sale, that the principle is a general rule of jurisprudence 
that has always been recognised in the Civil Procedure Codes, 
that, that being so, the Legislature thought that it was 
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unnecessary to state it specifically and therefore dropped it out 
in the new Act of 1908. According to him, even before the 
proviso was enacted the rule contained in it was the law, that it 
was introduced only to settle some doubts that had arisen in 
the Bombay Courts, that when it was discovered by the Legis- 
lature that that had been the law always it omitted the proviso 
in the new Code, so that it is not right to say that the law has 
been now altered by its omission. Having regard to the argu- 
ments of Mr. Swaminatha Aiyar which I shall presently refer 
to, Mr. Ramaswami Aiyar also contends that there is no 
connection between the proviso and the time when the property 
vests in the purchaser. 


Mr. Swaminatha Aiyar’s arguments may be summarised as . 


follows: (a) Title to property vested in the purchaser from the 
date of the certificate under S. 316 of the Act of 1882; in order 
that title may start from that date it is a necessary preliminary 
that there should be a subsisting decree at that date and this 
was the reason why the Legislature introduced the proviso “ that 
the decree under which the sale took place should be subsisting 
at that date’. If the decree did not subsist at the date of the 
certificate then the purchaser will not get any title to the property. 
According to the law contained in this section the existence of 
the decree at the date of the sale will not be enough to vest 
title to the property in the purchaser, for the title starts from 
the date of the certificate and not from the date of the sale. 
(b) Under the present Code the title to the property vests in 
the purchaser when the sale becomes absolute from the time 
when the property is sold and not from the date when the 
sale becomes absolute, and: so, it ‘will be sufficient to give 
title to the purchaser if there is a subsisting decree at the 
date of the sale. The existence of a decree at the date 
when the sale becomes absolute being thus unnecessary, it is 
argued that the proviso was dropped in the present Code and 
therefore the sale can be confirmed even though there is no 
subsisting decree at the date of the confirmation. According 
to this argument there is thus an intimate relation between the 
necessity for the existence of the decree and the time when the 
property vests in the purchaser. This argument: is met by 
Mr. Ramaswami Aiyar—as already stated—by saying that even 
before the Act of 1882 the rule was that the title to the property 
vested in the purchaser. from the time of the sale and notwith- 
R—33 
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standing that law the existence of the rule contained in the 
proviso was then recognised. (c) Another part of Mr. Swami- 
natha Aiyar’s argument has reference to O. 21, R. 92, Civil 
Procedure Code, which says that where no application has been 
made under Rr. 89, 90 or 91, or where such application is made 
and disallowed, the Court shall make an order confirming the 
sale. It is argued that the language of the rule is imperative 
and that if after a sale, no application has been made to set it 
aside as in the present case, then the Court is bound to confirm 
the sale and cannot refuse to do so on the ground that the 
decree has been set aside and does not exist or on any other 
ground. 

I shall first consider the history of the “ proviso ” and then 
examine whether there is any necessary connection between the 
rule contained in it and the time when the property becomes 
vested in the purchaser, and lastly deal with the argument based 
on O. 21, R. 92, Civil Procedure Code. 

In this connection we need not go earlier than the Act VIII 
of 1859. The first part of S. 256 of the Act of 1859 says that 


“no sale of immovable property shall become absolute until the sale has 
been confirmed by the Court . . . .” 


Section 259 states that 


“after a sale of immovable property shall have become absolute in 
manner aforesaid, the Court shall grant a certificate to the person who may 
have been declared the purchaser at such sale, to the effect that he has pur- 
chased the right, title and interest of the defendant in the property sold, and 
such certificate shall be taken and deemed to be a valid transfer of such 
right, title and interest.” 


Section 260 states that 


“the certificate shall state the mame of the person who at the time of sale 
is declared to be the actual purchaser . . . .. 


The proviso appearing in S. 316 of the Act of 1882 did 
not find a place in any one of the above sections of the Act of 
1859. S. 314 of the Act of 1877 corresponds with the first 
part of S. 256 of Act VIII of 1859. S. 316 of the Act 
corresponds with S. 259, and the first part of S. 260 of Act VIII 
of 1859. In the Act of 1877 also, we do not find the proviso 
appearing in S. 316 of the Act of 1882. This proviso was 
introduced for the first time by S. 49 of Act XII of 1879 which. 
amended S. 316 of the Act of 1877. After amendment the 
section ran as follows ;:— 

“When a sale of immovable property has become absolute in manner 


aforesaid, the Court shall grant a certificate stating the property sold and the 
name of the person who at the time of sale is declared to be the purchaser. 
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Such certificate shall bear the date of the confirmation of the sale; and, so 
far as regards the parties to the suit and persons claiming through or under 
them, the title to the property sold shall vest in the purchaser from the date 
of such certificate and not before: provided that the decree under which the 
sale took place was still subsisting at that date.” r 

This amended section appears in the same form and 
language without any change as S. 316 in the Act of 1882. 
To complete the history, the proviso was omitted and S. 316 
was split up into S. 65 and O. 21, R. 94 in the Act of 1908 as 
already mentioned. 

Mr. Ramaswami Aiyar’s argument already noticed is that 
though the proviso was first introduced by Act XII of 1879 the 
principle underlying it was recognised by the Courts of Law 
even before that date (under the Act of 1859) and that the 
amendment by introducing the proviso was only stating a 
principle that was already recognised and that when this was 
found to be so later, the proviso was dropped out as an un- 
necessary provision, that therefore no change in the law has 
taken place, and that even now, the existence of a decree is 
absolutely necessary for the confirmation of a sale. To support 
this contention in all its entirety the appellant will have to show 
not only that the principle of the proviso was recognised even 
before the amendment of the Act of 1877 but also that there 
was no necessary relation between the time when the title to 
property became vested in the purchaser and the rule contained 
in the proviso; or in other words, that even before the amend- 
ment when the principle of the proviso was used to be freely 
recognised and given effect to, the title to the property of the 
auction-purchaser used to relate to the date of the sale. The 
first part of the argument is sought to be supported by a 
decision of the Bombay High Court in Basappa bin Malappa 
Akiv. Dundaya bin Shiviingayal and the second part is made 
to rest on a decision of the Calcutta High Court in Bhyrub 
Chunder Bundopadhya v. Soudamini Dabee’. The decision in 
Basappa bin Malappa Aki v. Dundaya bin Shivlingayal was 
under the Act of 1877 before its amendment by the Act XII 
of 1879 which introduced the proviso to S. 316 of the Act of 
1877. In that case “ plaintiff’s title to certain land in dispute 
was derived from the purchaser at a Court’s sale, undera 


decree which was reversed in appeal subsequently to the sale, | 


but before it had been confirmed.” 


1. (1878) I. L. R 2 Bom 540. 2, (1876) LL. R. 2 Cal 141 (F. BL). 
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It was held that “the Court, which had made the decree, 
ceased, from the moment of the reversal, to have jurisdiction to 
take any further steps to execute the decree,” and that the 
confirmation of the sale would confer no title. In the course 
of the judgment the learned Judge pointed out that «a pur- 
chaser is bound to satisfy himself as to the jurisdiction of a 
‘(Court to order a sale, and this obligation continues until the 
sale is completed ”?” (page 541.) It is argued that in this deci- 
sion even without any enactment of a proviso like the one in 
S.-316 the principle was recognised and given effect to under 
the Act of 1877 and that it was on account of this decision the 
Legislature enacted the proviso by the Amending Act XII of 
1879. In this connection my attention was invited to the 
Report of the Select Committee that considered the Bill to 
amend the Civil Procedure Code, 1877. Therein the Committee 
stated : 

`“ We have also altered S. 316 so as to make it clear that the title to the 
property sold vests from the date of the certificate only when the decree 
undér which the sale took place was still subsisting at that date. This will 
preclude the doubt which has, we understand, arisen in Bombay, where a 


certificate was granted to an auction-purchaser in ignorance of the fact that 
the decree under which the sale took place had been paces reversed on 


appeal.” 

“Mr. Ramaswami Aiyar’s contention that the principle 
underlying the proviso in question was recognised by Courts 
‘even before the amendment may be conceded on the strength 
of this decision; but the question is, what was the law that 
prevailed then regarding the time when the property sold 
“ested in the auction purchaser. Mr. Ramaswami Aiyar would 
say that at that time also, the law was that when property was 
sold in auction the purchaser’s title to it commenced from the 
date of the sale. To this argument Mr. Swaminatha Aiyar 
responds that there was no settled law on that point during 
the operation of the Acts of 1859 and 1877 and so when the 
‘Legislature decided to recognise the existence of the principle 
of the‘ proviso’ by introducing the amendment, it at the same 
time stated clearly the law relating to the time when the title 
of ibe auction-purchaser would commence, with the result that 
-we find in S. 316 the law was stated to be this, that the title 
to the “property sold shall vest in the purchaser from the 
‘date of such- certificate and not before, provided that the 
decree. under which the sale ‘took place was still subsisting 
at: that time,” thus establishing an intimate relation between the 
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timé when the property vests and the condition laid down in the 
proviso. The question is which view is right. In support of 
his contention Mr. Ramaswami Aiyar relied on the Full Bench 
decision in Bhyrub Chunder Bundopadhyav. Soudamini Dabeel. 
The facts of the case are thus stated in the headnote :— 


‘The defendant became a purchaser at an execution-sale of a share of 
certain property, of which the plaintiff held another share partly as Zemin- 
dar and partly as putnidar; the sale took place in September, 1872, but the 
defendant did not obtain possession until confirmation of the sale in May, 
1873. Between the date of the sale and the confirmation, a considerable sum 
became due for Government revenue on the whole property and to prevent its 
sen sold the plaintiff paid the whole of the revenue due. Ina suit to 

er the proportion due in respect of the sbare purchased by the defend- 
ant, it was held, that, on confirmation of the sale, the share purchased by 
the defendant must be considered to have vested in her from the date of the 
sale; and, therefore, she was liable for the amount of Government revenue in 
respect of her share which became due between the date of the sale and itè 
confirmation.” 


It may appear at first sight that this decision supports 
Mr. Ramaswami Aiyar’s view, but the true scope and signi- 
ficance of the decision is thus explained in Mr. Broughton’s 
Commentaries on the Civil Procedure Code of 1877 (see page 
453): 


“The case was referred to a Full Bench because the decisions were con- 
flicting on the point whether the title of the auction-purchaser under a decree 
relates back to the date of the sale (see Kalee Dass Neogee v. Hur Nath 
Roy Chowdhry?) or merely takes effect from the date of confirmation (see 
Beepin Beharee Biswas v. Judoonath Hasrah*) and it will be observed that 
this was not decided except for the purpose of the particular suit.” 

(The italics are mine.) This Commentary puts the matter 
beyond any doubt. On the question under consideration there 
was no settled law under the Act of 1859 and the decision can- 
not be said to lay down a proposition of law applicable to all 
the cases. The same must be considered to be the position 
under the Act of 1877 also, for, as Ihave shown, the relevant 
provisions under both the Acts are similar and in neither of 
the Acts do we find any such specific statement of law- regard- 
ing the time when the title to the property vests in the auction- 
purchaser as we find in S. 316 of the Act of 1877 after the 
amendment in 1879—which was repeated as S. 316 of the Act 
of 1882—and in the present Act of 1908. By S. 49 of the 
Amending Act of 1879 it was enacted that the title of the auc- 
tion-purchaser to the property would start from the date of the 
certificate and in order that it may be so, formal ks Saas 








e et oM oS -= as nee M E —_—— 
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was given to the principle that there must be a decree in exist- 
ence at the time of the certificate; and then the proviso came to 
be enacted as a necessary condition upon which would depend 
the commencement of the title of the auction-purchaser; and 


` when the law on the latter point was altered, there was no need 


for the existence of the proviso and so it was dropped out from 
the new Code. This I think is the true history of the proviso 
in question, and read in this light I cannot agree with the con- 
tention of Mr. Ramaswami Aiyar that the omission of it in the 
present Code does not indicate any change in the law. On the 
other hand, from what I have said it follows that the argument 
of the respondent that on account of the omission of the pro- 
viso itis no longer necessary for the confirmation of the sale 
that the decree should be subsisting at the time of the confirma- 
tion should be accepted. 


The next argument of the respondent’s learned counsel is 
that having regard to the language of O. 21, R. 92, Civil Pro- 
cedure Code, the reversal of the decree after sale but before 
confirmation cannot be relied on as a ground by the appellant 
for asking the Court not to confirm the decree. O. 21, R. 92 
provides that 


“where no application is made under Rr. 89, 90 or 91, or where such 
application is made and disallowed, the Court skall make an order confirming 
the sale, and thereupon the sale skall become absolute.” 

The language of this rule is imperative, and when no 
application under Rr. 89, 90 or 91 has been made, as in the pre- 
sent case, after saie, it is the duty of the Court to confirm it. 
Under this rule, the act of confirmation of sale should follow 
automatically after sale has taken place when no such applica- 
tion as is referred to in R. 92 was made or when such 
application was made and disallowed. The present case 
admittedly does not fall under the exceptions mentioned in this 
rule. The reversal of the decree is not mentioned, in the rule 
as one of the grounds for refusing to confirm the sale. This 
interpretation of O. 21, R. 92 is supported by the decision of 
the Privy Council in Seth Nanhelal v. Umrao Singhi. In that 
case it was held: i 

“Once a sale has been duly effected, it is not competent to the decree- 


holder and the judgment-debtor to get rid of it by merely asserting that the 
decree has been adjusted or satisfied out of Court.” 





“1. (1930) L.R. 58 I.A. 50: 60 ML. J. 423 (P.C). 
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In holding so, their Lordships of the Privy Council relied 
solely on O. 21, R. 92 and the interpretation of the language 
thereof. In the course of their judgment the following 
observations occur :— 

“When once a sale has been effected, a third-party interest intervenes, 
and there is nothing in this rule to suggest that it is to be disregarded. The 
only means by which the judgment-debtor can get rid of a sale, which has 
been duly carried out, are those embodied in R.89..... That this is so is, 
in their Lordships’ opinion, clear under the wording of R. 92, which provides 
that in such a case (i¢., where the sale has been duly carried out), if no 
application is made under R. 89 ‘the Court skall make an order confirming 
the sale and thereupon the sale shall become absolute’ ” (p. 429). 

It may be observed that their Lordships made no reference 
to cases under R. 90 or 91 referred to in R. 92 as these had no 
application to the case before them. To the same effect is the 
decision of the Full Bench of the Nagpur Court reported 
in Shankar v. Jawaharlali. The learned Judges in that case 
held that the private satisfaction of a decree certified in Court 
after sale of immovable property has been held and before the 
confirmation is ordered, does not extinguish the decree and 
prevent the Court fromconfirming the sale where a third person 
has purchased the property bona fide at the auction sale. The 
judgment of that case discusses the question in all its detail. 
One of the grounds of the judgment is based on O. 21, R. 92. 
The learned Judge Kinkhede, A.J.C., states that 
“the provisions of R. 92 are imperative and the Court cannot refuse to 
confirm the sale unless the requirements of Rr. 89 and 90 are strictly com- 
plied with” (p. 897). 

In the course of the judgment the same observation is 
repeated in a somewhat different language thus: 

“The provisions of sub-rule (1) of R. 92 of O. 21, Civil Procedure Code, 
also are peremptory. They cast an imperative duty on the executing Court 
to make an order confirming the sale unless the conditjons specified in Rules 
89,90 or 91 were fulfilled. Sub-rule (2) lays down the conditions under 
which alone the Court is permitted to make an order setting aside the sale. 

. .” (p. 898). 

Later on the learned Judge observed as follows :— 

“Tf the Legislature had desired to refuse confirmation and veto the 
purchaser’s rights on any grounds other than those mentioned in Rr. 89, 90 or 
91 of the Order, there was nothing to prevent it from providing for sucha 
contingency in the Code. If it had intended to leave him to the mercy of the 
decree-holder and judgment-debtor by enabling them to defeat his rights and 
even to oust the Court’s jurisdiction, by a private pact of their own, formed 
behind the purchaser’s back, the Code would have expressly provided for the 


exercise of such a right. In my opinion the very absence of any such provi- 
sion in the Code for vetoing or negativing the purchaser’s rights under the 





1. (1928) 111 L C 895. 
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Court-sale itself constitutes the strongest proof of the absence of any such 
intention” (p. 899). . 

Mr. Ramaswami Aiyar tries to distinguish the case on the 
ground that it relates to a case of the private satisfaction of 
the debt by adjustment outside the Court. But having regard 
to the imperative language of the provision contained in 
O. 21, R. 92, the distinction is meaningless; and the reversal 
of the decree and the adjustment of it outside the Court 
stand so far as the language of R. 90 is concerned on the 
same footing; because, barring the cases mentioned in that 
rulethe Court cannot recognise, once a sale is held, any other 
ground for refusiùg to confirm it. This case is interesting 
because it deals also with the argument of Mr. Ramaswami 
Aiyar that I have already dealt with, viz, that by the “drop- 
ping out of the proviso” in the present Code no change in the 
law has been made by the Legislature and that even under 
the present Code the subsistence of a decree at the time of the 
confirmation of the sale is a necessary condition for the sale 
being confirmed. Regarding this argument the learned Judge 
Kinkhede, A.J.C., observed as follows :— 


“Tf the intention of the Legislature had been to make the acquisition of 
title by the auction-purchaser, contingent upon the decree being a subsisting 
decree at the date of the confirmation, there was no point in deleting the 
words to that effect from S. 316 of the old Civil Procedure,Code when 
S. 65 of the néw Code was in its stead enacted. All that appears to be neces- 
sary under the Code from the point of view of third party purchasers is that 
to give them a good title at the date when the sale is held, the decree must be 
a subsisting decree. If that decree ceased to exist at the date of the sale 
there is no debt to recover and, therefore, the Court loses its jurisdiction to 
sell the judgment-debtor’s property, and consequently every sale held under 
such circumstances must be treated as a nullity.” 


To show that confirmation of a sale can be refused on 
grounds other than those mentioned in R. 92, and therefore 
impliedly it can be refused if there was no subsisting decree, at, 
that time,.and-that therefore the argument based on the langu- 
age of O. 21, R. 92 should not be accepted, the learned counsel 
for the appellant has drawn niy attention to.cases. under S. 47, 
Civil Procedure Code, mentioned in Mulla’s Civil Procedure 
Code, at p. 160, under the heading “A judgment-debtor may 
seek to set aside a sale on grounds other than those mentioned 
above,”. the grounds ‘mentioned, above’ ‘being (1) on deposit 
under O. 21,-R. 89, (2) for material irregularity under O. 21, 
R.90; and (3) for fraud under O. 21, R. 90. The significance 
of most of these cases éan be explaitied with reference to their 
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special facts; but I shall deal with four cases as the learned 
counsel specially emphasised their importance in support of 


his contention. These cases are Sahdeo Pandey v. Ghasiram > 


Gyawal4, Rajagopala Atyar v. Ramanujachariara, Raghava 
Chariar v. Murugesa Mudali3 and Ariatullah v. Sashi Bhu- 
san Hasraht. Sahdeo Pandey v. Ghasiram Gyawali and 
Rajagopala Aiyar v. Ramanujachariar? maybe dealt with 
together. The facts show that in these two cases the sale 
was held without giving notice to the judgment-debtor as 
required under the Code. It was held that such a sale 
was a nullity and therefore should be set aside. These are 
instances of cases where the Court held that in law there was 
no sale at all. To sucha class of cases O. 21, R. 92 will not 
apply, cases to which that rule relates being only cases of valid 
sale “where no application is made under Rr. 89, 90 or 91 or 
where such application is made and disallowed.” In Raghava 
Chariar v. Murugesa Mudalis it was held that the Court has 
inherent power to refuse to confirm the salé on the ground that 
it was misled in fixing the reserve price. This also may be 
treated as a case, having regard to the fact that the Court was 
misled into passing an order for sale, where there has been no 
valid sale. In Ariaiullah v. Sashi Bhusan Hasrah4 it was held 
that “a sale held in execution of a decree for an amount in 
respect of which there was no decree existing at the time is 
illegal, and the Court would be justified in refusing to confirm 
it.” This was also a case where there was no valid sale as 
there was no decree justifying the sale at the time when it was 
held. To cases of this kind O. 21, R. 92 will not apply. This 
is clearly porte’: out by the learned Judges in their order: 
They state: 


F 

“We do not think that that is contemplated by O. 21, R. 92, O. 21, 
Rr. 89, 90, 91 and 92 pre-suppose a valid decree under which the sale is held, 
and the first three rules provide for setting aside the sales, and R. 92 says 
that if there be no application for setting aside the sale, or such an applica- 
tion is made and disallowed, the sale shall be confirmed. R 92 does not 
affect the power of the Court to refuse to confirma sate, or make it compul- 
sory to confirm the sale when the Court finds that the sale is held under a 
decree which did not authorise the sale.” 


None of these cases can therefore help the appeliants: 
Having regard to the decision of the Privy Councilin Seth 





1. (1893) IL.R. 21 Cal. 19. 
Be 2- (1923) LL.R-47 Mad. 288:-46 M.L.J.104 (FB). -—. - 
3. (1923) LL.R. 46 Mad, 583: 44 M.LJ, 680, 
{ 4. (1919)°55 I.C. ‘547. - 
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Nanhelal v. Umrao Singhi I must hold that under O. 21, R. 92, 
Civil Procedure Code, where no applicationis made under 
Rr. 89, 90 or 91 to set aside a valid sale, the Court is bound to 
confirm the sale and cannot refuse to do so on the ground 
that there was no subsisting decree at the time of the confirma- 
tion or on any other grounds; for the language of the rule is 
imperative. 


For the above reasons the first prayer in the appellants’ 
petition asking the Court to refuse to confirm the sale on the 
ground that the decree was reversed in appeal had to be 
disallowed. In this connection I may draw attention to the 
opinion expressed in Mulla’s Civil Procedure Code which 
supports this view. At p. 218 of the 9th Edition of the book 
the learned author expresses the following opinion referring to 
S. 316 of the Code of 1882: 


“On referring to S. 316 of the Code of 1882 (p. 213) it will be observed 
that it contained a proviso the effect whereof was stated to be that a sale 
could not be confirmed if, at the time of application for confirmation, the 
decree under which the sale was effected had ceased to be a subsisting 
decree. That proviso has not been reproduced in the present section. 
Under the present section therefore a sale held in execution of a decree may 
be confirmed, in any event where the purchaser isa third party, though the 
decree has been reversed before confirmation of the sale. See O. 21, R. 92 
and note the words ‘ the Court shall make an order confirming the sale’.” 

In an earlier page, at p. 214, referring to the omission of 
the proviso to S. 316 when dealing with S. 65 of the present 
Code it is stated: 

“that itis therefore no longer necessary that the decree should be sub- 
sisting at the time of the confirmation of sale.” 

The opinion of Sir Dinshah Mulla is therefore against the 
contention of the learned counsel for the appellant. It is but 
fair to say here that Mr. Nandlal in his commentaries on the: 
Code of Civil Procedure takes a different view. He says that. 
the omission of the proviso does not introduce any change in 
the law: 


I shall now deal with the alternative prayer for setting 
aside the sale contained in the appellants’ petition. The 
appellants ask the sale to be set aside on the contingency of 
the Court confirming it. There are various objections in 
granting this alternative prayer. It has been held in Raghu Ram 





1. (1930) L.R. 58 LA. 50:60 ML.J. 423 (P.C). 
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Pandey v. Deokali Pande that a person who impeaches the 
validity of the sale cannot file an application under O. 21, R. 89, 
Civil Procedure Code. In that judgment it is pointed out that 


“when the payment is made under R. 89, the person making the payment 
must accept the validity of the sale. He cannot make a payment under O. 21, 
R 89, and at the same time challenge the validity of the sale. A payment 
under R. 89 must be an unconditional payment . . .” 

This case has been followed in this Court in Kummakuity 
v. Neelakandan Nambudri8. There is a still more serious 
objection to the grant of the appellants’ alternative prayer. The 
appellants have deposited only 5 per cent. of the purchase 
money for payment to the purchaser. Under O. 21, R. 89, Civil 
Procedure Code, if the appellants wish to set aside the sale they 
should deposit not only 5 per cent. of the purchase money but 
also should make a deposit of the sum mentioned in clause (b) 
for payment to the decree-holder. This has admittedly not been 
done by them in this case. They refuse to make this deposit 
because they say that the decree has been set aside and that 
therefore the decree-holder is not entitled to get any amount. 
But that consideration cannot in any way affect their obligation 
to deposit the amount under the Rule. This really shows the 
inconsistency of the alternative prayers contained in the appel- 
lants’ petition. For, in an application under O. 21, R. 89 the 
petitioners cannot be heard to say that the sale which they seek 
to set aside is invalid and unless they are permitted to do this, 
they cannot be absolved from the statutory duty of depositing 
the amount mentioned in sub-clause (b) of cl. (1). Those who 
impeach the sale, as already pointed out, cannot apply under 
O. 21, R. 89, It has been held in Karunakara Menon v. 
Krishna Menon that 


“a judgment-debtor who wishes to take advantage of the provision 
under O. 21, R. 89 must strictly comply with the same, by paying all the 
amounts as directed by the Rule . . .” 

The two cases relied on by the learned counsel for the 
appellants, Vedala Lakshminarasimha Charyulu v. Pacha 
Lakshmiammas and -Anantha Lakshmi Ammal v. Sankaran 
Nair’, which'show that it is not necessary to make all the pay- 
ments mentioned in sub-clauses (a) and (b) to cl. (1) of Q. 21, 
R. 89 have been distinguished in this case. The learned Judges 





1. (1927) L L. R. 7 Pat. 30. 2, (1930) 59 M. L. J. 893. 
3. (1915) I. L. R. 39 Mad. 429: 28 M. L. J. 262. 
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state that Anantha Lakshmi Ammal v. Sankaran’ Ndirl only 
decides that where a decree-holdet had’ agreed to give up a 
portion of the decree amount, he was not entitled to insist upon 
the deposit or payment of the full amount mentioned in the 
proclamation of sale. About the case in Vedala Lakshminara- 
simha Charyulu v. Pacha Lakshmiamma’ they point out that 
«in that case an agreement by the decree-holder to set off a 
portion of the decree amount was held to amount to payment”. 
It is clear that these two cases do not show that the payment 
required under O. 21, R. 89 need not be made. The present 
case does not: fall within the scope of either of these decisions. 
The decision in Subbayyan v. Thoppat Muthayyan’ accepts the 
strict view of O.. 21, R. 89 held in Karunakara Menon v. 
Krishna Menont. The- same view of O. 21, R. 89 is entertained 
by the Bombay High Court also. . In Manar Kuverji v- 
Aramiiad it was laid down: 


“ The provisions of O. 21, R. 89 being a concession allowed to judgment- 
debtor must be strictly complied with in order to enable the judgment- 
debtor to-obtain the advantage of the concession.” 


This decision was followed in Dattatreya v. Jagannathé. 
In this connection my attention was drawn by Mr. Swaminathe 
Aiyar to the’ decisions in. Tirumal Rao v. Syed Dastaghirt 
Miyaht: and Chundi Charan Mandal v. Banke Behary Lal 
Mandal6.also.. These also support the view contended for by 
the respondent. As the appellants have not deposited all the 
amounts required under O. 21, R. 89, Civil Procedure Code, the 
alternative prayer asked for in their petition cannot be granted. 
In the result, nom -the prayers ‘of the appellants have to be 
refused. noaa 

I shall now deal with the aS objection raised bie 
the respondent that no second appeal lies., .The objection is not 
of much importance as the appellants have filed a Civil Revision 
Petition also, and if the Lower Court’s order is wrong this 
Court may well interfere with it under S. 115, Civil Procedure 
Codé, as the question involved. is without doubt a question of 
jurisdiction, namely;. whether’ the Court has jurisdiction to 
confirth 4.sale ‘when the decree on which the sale is based has 
be reversed ‘in appeal’ subsequent to the sale and before its 

ar 
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confirmation. But the respondent presses the preliminary 
‘objection for another reason, and it is this, namely, that if I 
hold that there is no second appeal and therefore deal with the 
case as a Civil Revision Petition, then my order will be final and 
not be subject to any further appeal; but if I deal with the case 
asa second appeal then the order passed by me will be subject 
to a Letters Patent Appeal provided I give permission to file an 
appeal. This technical advantage which he hopes to get is of 
course dependent upon the assumption that the appellants’ case 
is going to be dismissed. If the appellants succeed then the 
preliminary objection will certainly re-act against the respondent. 
However, as the question has been raised I will deal with it. 

If the appellants’ petition to the Lower Court is to be 
considered as one under O. 21, R. 89, then it is clear that there 
is only one appeal under the Code against the order that may 
be passed upon it and against the appellate order only a revi- 
sion under S. 115, Civil Procedure Code, can be filed and not a 
second appeal. But the appellants have filed their application 
under S. 47, Civil Procedure Code, also. It is argued by the 
respondent that the contest being between the judgment-debtors 
and the auction purchaser, having regard to the Full Bench 
decision in Veyindramuthu Pillai v. Maya Nadani, which 
holds that a stranger auction-purchaser is a representative of 
the judgment-debtor it must be held that the question does not 
arise between “parties to the suit” and that therefore one of 
the conditions for the application of S. 47, Civil Procedure 
Code, lacking, the petition does not lie under that section. At 
first sight this objection seems to be insurmountable, but having 
regard to the explanation put upon the Full Bench decision by 
a Bench of this Court subsequently this objection has to be 
overruled. The scope of the Full Bench decision has been 
discussed in detail by Krishnan, J., in Jainulabdin v. Krishna 
Chettsar3,’ where the learned Judge pointed out that the Full 
Bench after holding that the stranger auction-purchaser is a 
representative of the judgment-debtor went further and held on 
the authority of the Privy Council decision in Prosunno Kumar 
Sanyal v. Kali Das Sanyal that 


“irrespective of any question of the representative character of the 


auction-purchaser-applicant, S. 47, Civil Procedure Code, should be applied 
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to his case where the question raised is one relating to execution, and is one 
in which the decree-holder and the judgment-debtor are adversely interested.” 


The learned Judge ends his discussion of the question with 
this observation: 


“The Full Bench, as I understand them, hold that the condition in S. 47, 
Civil Procedure Code, that the question should be one ‘ arising between the 
parties’ is satisfied by the question being one of a nature in which the 
parties to the suit are adversely interested, though the person actually raising 
it in any particular case against one party may not be the representative of 
the other party. In fact they gave an extended meaning to these words.” 


Ayling, J., concurred with the opinion of Krishnan, J., 
stating that he was not prepared to dissent from his view 
though he was inclined to think that the Full Bench judgment 
extended the applicability of S. 47, Civil Procedure Code, to a 
degree hardly suggested by the wording of the section. In this 
case there can be no doubt that the question for decision is one 
of a nature in which the auction-purchaser and the judgment- 
debtors are adversely interested and it therefore follows that 
the petitioners’ application would fall under S. 47, Civil Proce- 
dure Code; and if so, an appeal against the first Court’s order 
will lie to the appellate Court and against that Court’s order 
a second appeal will lie to this Court, the order passed on an 
application under S. 47 being in the nature of a decree. As 
against this contention of the appellants based on the interpre- 
tation of the Full Bench judgment as given in Jainulabdin 
v. Krishna Chetitar1, Mr. Swaminatha Aiyar has called my 
attention to the decision in Yagnasams Atyar v. Chidambara- 
natha Mudaliar8, where it was held by Abdur Rahim, J., who 
was a party to the Full Bench decision, and Odgers, J., subse- 
quent to the Full Bench decision in Veyindramuthu Pillai v. 
Maya Nadan3, that a question arising for decision between the 
judgment-debtor and auction-purchaser does not fall under 
S. 47, and the decision thereon is not appealable. The judgment 
is a short one and the Full Bench decision is not discussed in 
it, nor doeg it refer to the later decision of this Court in 
Veyindramuthu Pillai v. Maya Nadan4, referred to by Krish- 
nan, J., in his judgment. For these reasons I am inclined to 
accept the decision in Jainulabdin v. Krishna Chetitar! in 
preference to the decision in Yagnasams Atyar v. Chidambara- 
natha Mudaltar§. Mr. Swaminatha Aiyar draws my attention 





1. (1921) 41 ML.J. 120. 2. (1921) 13 L. W. 15. 
3. (1919) L L. R. 43 Mad. 107: 38 M.L.J. 32 (F.B.). 
4, (1919) I. L. R. 43 Mad. 696. 39 M. L. J. 456. 
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to a decision of mine where I upheld the preliminary objection 
and dismissed the civil miscellaneous appeal on the strength of 
the Full Bench decision in Veyindramuthu Pillai v. Maya 
Nadani. But no attempt was made before me to distinguish 
the Full Bench decision, nor was my attention invited to 
the decision in Jainulabdin v. Krishna Chettiar’. The 
appellants’ learned counsel in that case accepted the preliminary 
objection and I therefore dismissed the second appeal. For the 
above reasons I would hold that in the present case a civil 
miscellaneous second appeal would lie. 

In the result both the civil miscellaneous second appeal 
and the civil revision petition are dismissed, but the respondent 
will get his costs only in the civil miscellaneous second appeal. 

S.R Appeal and Petition dismissed ; 

Leave to appeal granted. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice PAKENHAM WALSH. 


S. V. R. Rm. Ramaswami Chetty .. Appellani* (Respond- 
v. eni—Judgment-debtor) 
S. P. S. S. Palaniappa Chetty (deceas- 
ed) and others .. Respondents (Decree- 
holder—Petitioner and 2nd 
Judgment-debtor). 


Limitation Act (IX of 1908), Art. 182 (5)—Step-in-aid of execution— 
Conditions to fulfl—Ap plication for extension of time for subsisiuted service 
not a step-tn-atd. . 

A step-in-aid of execution for the purposes of Art 182 of the Limita- 
tion Act must fulfil two conditions: (1) the step is one which the Court has 
to take, and (2) the Court must be asked to take it (Rangachariar v. Subra- 
mania Chetty, (1920) 12 L.W. 9 at 11). 

An application for time to put in a petition for substituted service is not 
a step-in-aid so as to rave limitation. 

Srimath Deivasikamani Annamalai Desikar v. Rajs Pillai, (1930) 59 
MLL J. 579, relied on. 

Abdul Kader Rowther v. Krishnan Malaval Nair, (1913) I.L.R. 38 Mad. 
695: 26 M. L. J. 433, dissented from. 

Sankaranarayana Pillaiv. Thangamma, (1921) 41 M.L.J. 374, distin- 
guished, 

Appeal against the order of the District Court of Ramnad 
at Madura, dated the 22nd August, 1927 and made in A.S. 
— aaa 
"A.A, A O. No. 34 of 1928. 10th January, 1933. 
1. (1919) LL.R. 43 Mad 107: 38 M.L.J. 32 (F.B.). 
2. (1921) 41 M. L. J. 120. 
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No. 217 of 1924 preferred against the order of the Court of 
the Subordinate Judge of Sivaganga, dated the 29th March, 
1924 and made in E.P.R. No. 1119 of 1923 in O. S. No. 64 of 
1919. ` l 

S. R. Muthuswami Aiyar for appellant. ` 

A. Nagaswamt Aiyar for respondents. 

The Court delivered the following 

JUDGMENT.—This appeal concerns the question as to 
whether an execution petition filed on 15th December, 1923, is 
time barred or not. The facts are fully stated in the order of 
the lower appellate Court and the question of limitation turns 
on two points: 

(1) Was the application of the decree-holder’s pleader on 
16th December, 1920, for time to put in an application for 
substituted service a step-in-aid of the execution petition then 
pending, E. P. No. 1006 of 1920 7 

(2) Had that petition been improperly dismissed on 23rd 
December, 1920, and was it therefore to be regarded as still 
pending when the present execution petition was put in on 15th 
December, 1923? 


The learned District Judge with some hesitation finds the 
first point in the decree-holder’s favour but thinks that the 
second, which he finds in the affirmative, isa stronger ground. 
Against his finding that the execution petition is not time 
barred this appeal is filed. 

The decree was a mortgage one for sale. The decree- 
holder filed E. P. No. 1006 of 1920 on 14th October, 1920. 
Notice was ordered returnable on 15th November, 1920. Ser- 
vice not having been effected, fresh notice was ordered for 
16th December, 1920. The notice was taken out for the same 
address, Puduvayal, to which the first notice had been taken out, 
and was returned with the intimation that the judgment-debtor 
had goné to Rangoon. From the deposition of the pleader who 
appeared for the decree-holder, which has been accepted by the 
lower appellate Court as correct, what happened on that date 
was this, that the pleader asked for time to apply for substituted 
service but the Court ordered fresh notice for 17th January, 
1921. 

Batta was ordered to be paid and not having been paid, the 
petition was dismissed, statedly on this ground, on 23rd Decem- 
ber, 1920. 
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The entry in the printed papers that this dismissal was on 
17th January, 1921, is an error and the order of the lower 
appellate Court has proceeded on the correct fact that it was 
dismissed on 23rd December, 1920. Itseems to be well settled 
now, so far as Madras is concerned, that a step-in-aid of execu- 
tion for the purposes of Art. 182 of the Limitation Act must 
fulfil two conditions: (1) The step is one which the Court has 
to take, and (2) the Court must be asked to take it, Ranga- 
chariar v. Subramania Cheityl. This was approved of in 
Krishna Pattar v. Seetharama Pattar® and was followed in 
Ramaswami v. Veeranna3 and the same principles were 
followed in Raghava Atyangar v. Natesa Chettiar4. The same 
view was taken in Parthasarathi Chetti v. Abdul Rahiman 
Sahtbs. In Srimath Detvastkamans Annamalai Desikar v. Raju 
Prllaié it was held that where the decree-holder asks for time 
to do something which he himself has to do this cannot bea 
step-in-aid. See also Umed Ali v. Abdul Karim’. 


The respondent.relies on Abdul Kader Rowtherv. Krishnan 
Malaval Nair8, which was followed in Ravur Munusami Naidu v. 
Pandala Muthiah Naidu? but this was expressly dissented from 
in Mastlamant Mudaliar v. Sethuswami Aiyarl0 by Ayling, J. It 
is argued before me that it was not necessary for the purpose 
of the latter case for him to dissent from Abdul Kader Row- 
ther v. Krishnan Malaval Nair® but whether that is so or not 
the two principles laid down above and accepted would clearly 
render the decision in Abdul Kader Rowther v. Krishnan 
Malaval Nair8s incorrect and it is clear that Abdul Kader 
Rowther v. Krishnan Malaval Nair’ has not been -followed in 
: the later decisions of this Court. Mowar Narsingh Dayal Singh 
v. Mowar Kali Charan Singhi1 is no doubt an authority in res- 
pondent’s favour but in the light of the rulings of this High 
Court I am not prepared to follow it. Sheo Shankar Lal v. 
Radhe Shiam18 is not quite parallel and in any case is opposed 
to the principle laid down in Srimath Deivasikamani Anna- 
malai Desikar v. Raju Pillais. It was argued for the respondent 
that the decree-holder could not apply for substituted service 


1. (1920) 12 L.W. 9 at 10. 2. (1926) 51 M.L.J. 480 at 483. 
3. (1927) 53 M.L.J. 766. 4. 1931 M.W.N. 413. 
5. (1923) 18 L.W. 109. 6. (1930) 59 M.L.J. 579 at 581. 


7, (1908) 8 CL.J. 193. 
8. (1913) LL.R. 38 Mad. 695: 26 M.L.J. 433. 9. (1916) 33 LC. 79, 
10. (1916) ILL.R. 41 Mad 251: 33 M.LJ. 219. 
11, (1909) 14 C.W.N. 486. 12. (1919) 50 LC. 278, 
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until he knew the result of the return, but there is nothing to 


_ show that he could not have put in such an application on the 


day of the return, 16th December, 1920, when he came to know 
of it. I do not agree with the view of the learned District Judge 
that a failure to make an application for substituted service at 
once might have entailed the dismissal of the petition for want 
of diligence as regards the correct address of the judgment- 
debtor. There had been only one previolis notice and there 
had been no order that correct address was to be furnished 
as that given was wrong. The Court could not under 
these circumstances have dismissed the petition merely 
because the judgment-debtor was absent from home on the 
second occasion when notice was taken to him. But assuming 
that the Court might have dismissed it, it has not been shown 
why the decree-holder could not have put in his petition for 
substituted service on the 16th itself when he learned that the 
notice had not been served. 


One case Sankaranarayana Pillai v. Thangammai has 
been quoted for the respondent where an application by a 
decree-holder in a redemption suit to extend the time for pay- 
ment of the mortgage decree was held to be astep-in-aid. It is 
a very nice point whether such an application is one in aid of 
execution, but it is certainly arguable that it is so, because the 
redemption decree-holder improves his position under the decree ` 
by getting further time to redeem. This case has been referred 
toin Srimath Deivasikamani Annamalai Desikar v. Raju Pillais 
and some doubt cast on it. It is however clearly no authority 
for holding that an application to grant time to put in a petition. 
for substituted service in a case like the present is anything 
which advances execution or is a step-in-aid. I must hold on 
the recent authorities of this Court that the application for time 
to put in a petition for substituted service was not a step-in-aid 
so as to save limitation. 


The second ground on which the present execution petitiom 
has been found to be in time is one which was not taken at all 
in the petition—certainly not in its present form—and has 
really been made up for the decree-holder in the lower appellate 
Court on facts which are directly contrary to those which the 
decree-holder himself stated in his execution petition. 





1. (1921) 41 MLL.J. 374, 2. (1930) 59 M.L.J. 579 at 581. 
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Taking first the broad argument that the execution petition 
was wrongly dismissed the grounds for exemption from limita- 
tion should have been expressly pleaded under O. 7, R. 6, Civil 
Procedure Code, in the petition. Vide Jogeshwar Roy v. Raj 
Narain Mitterl. It is doubtful whether such a ground was 
pleaded at all in the petition. The decree-holder said in his 
execution petition ‘Fresh notice was ordered on 16th December, 
1920 and it was posted to 17th January, 1921, when the notices 
were returned stating that the defendant went away to Kuala- 
lampur and thus the application came to an end”. 

There is a further allusion to the point in the prayer at the 
end. As there was some dispute as to whether the printed 
translation of this part was correct, I had a fresh tianslation 
made. The relevant part runs: 

“Although more than three years have passed since the date of filing of 
the previous petition, inasmuch as it was pending disposal, the notice re- 
turnable date being up to 16th December, 1920, inasmuch as fresh notice 
was ordered on the said date and inasmuch as the defendant was living 


for about 2 or3 years at Kualalampur in the Malay States (outside. British 
India), this petition is not barred under law and Limitation Act.” 


Assuming that these two statements amount to an assertion 
that the petition was wrongly dismissed and was therefore to be 
regarded as still pending we have to see what was the wrongful 
dismissal put forward by the decree-holder. His statement that 
the notice ordered on 16th December, 1920, was returned 


unserved on 17th January, 1921, on which date the petition was. 


dismissed owing to the want of service clearly implies that 
batta was paid by the decree-holder, else the notice would never 
have been sent at all. The wrongful dismissal if any therefore 
pleaded was that the Court had no right to dismiss the petition 
on 17th January, 1921, for the mere reason that the decree- 
holder was found absent fronithe address given. There was 
according to this pleading no default whatsoever on the part of 
the decree-holder in paying batta or taking any other necessary 
action. That was the case, if any, which the judgment-debtor 
had to meet when he asserted the obvious bar of limitation. 
Now it is admitted that these facts are entirely incorrect and 
that the petition was in fact dismissed on 23rd December, 1920, 
for want of payment of batta, which had not been paid. 


The decree-holder’s case of wrongful dismissal having been 
proved to be totally false, the lower appellate Court has either 





1. (1903) LL.R. 31 Cal 195. 
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set up for him, or allowed to be set up, a case which he did 
not plead, and which is entirély at variance with the case 
which he did plead. The learned District Judge holds 
that the dismissal of the execution petition on 23rd Decem- 
ber, 1920, was illegal because no notice was given to 
the decree-holder that it would be dismissed on that day 
and no time had been fixed within which batta had to be 
paid. In Venkatappa v. Nanjappal it was held that dis- 
missal for default of payment of batta is a correct dismissal 
and Chalavadt Kottah v. Poloori Alimelammah’ was there. 
distinguished. It is true that in that case a date had been fixed 
for the payment. I do not think it is necessary to discuss the 
question whether, if the decree-holder had pleaded that he had 
failed to pay the batta in time because he was not given a date, 
and that therefore the dismissal of 23rd December, 1920, was 
improper, such an argument would have been good to save limi- 
tation. But the fact is that, if he be taken to have pleaded a 
wrongful dismissal of a petition at all, it was not only not on 
these grounds but on grounds totally contradictory of any such 
case. He stated inferentially that he had paid batta and that 
the wrongful dismissal was on 17th January, 1921, for no 
other reason than that the judgment-debtor was not found at 
his address. It was not open to raise for him in argument in 
the lower appellate Court a case founded on totally diferent 
and contradictory facts which the judgment-debtor had no 
chance of meeting. 

As a matter of fact, on the decree-holder’s version as given 
in his execution petition, there is no explanation for his not 
turning up on 17th January, 1921, which he does not appear to 
have done and for not taking some further steps then. His 
learned advocate before me suggested that on account of the 
dismissal of the petition on 23rd December, 1920, the decree- 
holder had got tired of it and took no further interest in it, but 
on his clients showing he knew nothing at all, even when he 
put in the present petition of the dismissal on 23rd December, 
1920 and was under the impression that the petition had been 
dismissed on 17th January, 1921. 

The cases where petitions are dismissed for statistical pur- 
poses have no application here. The dismissal in this case was 





: 1. (1916) 4 L.W. 112. 
2 (1907) LLR. 31 Mad. 71: 18 M. L. J. 46. 
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for non-payment of batta. The second ground therefore, on 
which the appellate Court mainly relied in holding that the 
petition was not barred by limitation was, in my opinion, not 
open to the decree-holder to take, as it was a new case which 
contradicted on facts the case he had already set up. 

In the result I must hold that the petition was barred by 
limitation. The appeal is allowed with costs throughout and 
the present execution petition must be dismissed with costs. 

K.C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice CORNISH. 


Manicka Chetti .. Petitioner* (Petitioner) 
v. 
Narayanasami Naidu and others .. Respondents (Respond- 
ents). 


Civil Procedure Code (V of 1908), O. 33, R. 1—Swit to redeem a 
mortgage—Leave to swe in forma pauperis—Court must exclude the value 
of the suit for redemption then determining whether applicant is a pauper. 

In a suit for redemption the equity of redemption is equally ‘the subject- 
matter in dispute’ within the Court-Fees Act and the ‘subject-matter of the 
suit’ under O. 33, R. 1. The value of the equity of redemption to which the 
petitioner is entitled must therefore be excluded in determining whether he is 
a ‘pauper’ as defined in the latter part of the explanation to R. 1 of O. 33. 


The Court, in a case where a petitioner applies to sue as a pauper and has 
brought a suit to redeem a mortgage by conditional sale without possession 
in himself, will have to enquire whether the petitioner is entitled to any 
other property worth Rs. 100 other than the subject-matter in dispute. 

Sekharan v. Eacharan, (1909) 20 M. L. J. 121 and Kapil Deo Singh v. 
Kam Ritha Singh, (1910) LL.R. 33 All. 237, referred to. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Courtof the Subordinate Judge of Cuddalore, 
dated 8th August, 1929 and made in O. P. No. 41 of 1929. 

J. R. Gundappa Rao for petitioner. 

A. Srirangachars for respondents. 

The Court delivered the following 

JUDGMENT.—The petitioner who applied for leave to sue 
as a pauper has brought a suit to redeem a mortgage for 
Rs. 6,000. The mortgage is stated to be a mortgage by condi+ 
tional sale, and the petitioner is not in possession. In his plaint 
he alleges that the mortgaged property is worth at least 
nS eee ey te L 


°C. R P. No. 291 of 1930.. 24th March, 1933. 
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Rs. 12,000. The Subordinate Judge has dismissed the applica- 
tion in the following words :— 


“The petitioner cannot redeem except on payment of Rs. 6,000 accord- 
ing to him. If he can find that amount after the decree is passed he can 
find it now and file the suit after paying Court-fee.” 


The petitioner in order to bring himself within the 
explanation of “pauper” in O. 33, R. 1, Civil Procedure Code, 
must show that he is not entitled to’ property worth Rs. 100 
other than his necessary wearing apparel and the subject-matter 
of the suit. He has at least the equity of redemption which he 
admits to be worth considerably more than Rs. 100. In Kapil 
Deo Singh v. Ram Rikha Singhi it was held that a plaintiff 
suing for redemption of a mortgage could not be allowed to sue 
as a pauper, when he could raise money on his equity of re- 
demption. The ground of that decision was that such a course 
did not amount to a mortgaging of the plaintiffs claim within 
the mischief aimed at in Vedanta Desikacharyulu v. Perin- 
devammas’. The report does not state what was the character 
of the mortgage or whether the mortgagor was in possession. 
But the ruling does not cover the question to be considered in 
the present case. I think there can be no doubt that the subject- 
matter of a mortgagor’s suit for redemption is his right to 
redeem or his equity of redemption. I cannot conceive what 
else could be the subject-matter of the suit. Reference has been 
made to Sekharan v. Eacharan3. There it was held that the 
equity of redemption was “the subject-matter in dispute” for 
the purpose of the Court-Fees Act. It was suggested in the 
argument that the decision should be limited to the construction 
of the particular words in that Act. It seems to me that there 
is no real distinction, and that in a suit for redemption the 
equity of redemption is equally “the subject-matter in dispute” 
within the Court-Fees Act and the “subject-matter of the suit” 
under O. 33,R. 1. The value of the equity of redemption to 
which the petitioner is entitled must therefore be excluded in 
determining whether he is a “pauper” as defined in the latter 
part of the explanation. The Subordinate Judge will have to 
enquire whether the petitioner is entitled to any other property 
worth Rs. 100. The caseis remitted to him for this purpose 
and for disposal in the light of the above observations. The 
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1. (1910) LL.R. 33 A. 237. 2, (1881) LL.R 3 M 249, 
i 3. (1909) 20 M. L. J. 121.. 
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costs of this revision petition will abide the result of his 
finding. 
K. C. Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISENAN PANDALAI. 


Subba Naicker .. Appelani* (Plaintif) 
v. 
Solaiappa Naicker and others .. Respondents (Defendants). 


Lunacy Act (IV of 1912)—Order finding person to be Iunatic—Effect 
—Subsequent transfer by lunatic—Validity—Lunacy order whether can be 
tm peached—Evidence Act (I of 1872), S. 41. 


When a person has been found lunatic by inquisition, so long as the 
inquisition continues in force he cannot execute a valid deed dealing with or 
disposing of his property. The Court will not in such a case permit the 
subsequent alienee from the lunatic to show that at the time of the aliena- 
tion the lunacy did not exist. 

In re Walker (A Lunatic so found), (1905) 1 Ch. 160, relied on 

Although an order in lunacy is not a judgment which is conclusive 
against the world as one of the judgments enumerated in S. 41, Evidence 
Act, itis still relevant and binding on the parties thereto and those who claim 
under them just like any other judgment of a Civil Court. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in A. S. No. 70 of 1927 preferred against 
the decree of the Court of the District Munsif of Tuticorin in 
O. S. No. 175 of 1925. 

T. V. Muthukrishna Atyar and A. Swaminatha Atyar for 
appellant. 

S. Ramaswams Aiyar and R. Krishnaswams Atyangar for 
respondents. 

The Court delivered the following 

JUDGMENT.—This suit was brought on a mortgage dated 
10th August, 1917, by the plaintiff as assignee from the mort- 
gagee, the 6th defendant. Defendants 1 to 3 are the mort- 
gagors. The 4th defendant since deceased was the father of 
the mortgagee and the 5th deféndant is the son-in-law of the 
4th defendant. The questions in dispute in this case arose 
from an order by the District Judge of Tinnevelly adjudging 
the 6th defendant a lunatic by an interim order dated 28th 
October, 1919, which was confirmed after security given on 
16th January, 1920, by which the 4th defendant, his father, was 
appointed guardian of the person and manager of the property 


* Second Appeal No. 1743 of 1928. 2nd March, 1933. _ 


Subba 
Naicker 
`v. 
Solaiappa 
Naicker. 
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of the 6th defendant. The assignment by the 6th defendant of 
the mortgage was dated 11th June, 1923, i.e., some three and 
a half years after the order in lunacy and while it was still in 
force. The 6th defendant soon after the assignment, i.e., on 
‘17th July, 1923, applied to have the order against himself set 
aside and it was set aside on 31st August, 1923, on the ground 
that he had ceased to be insane, 


The dispute in the case was based upon two contentions. 
First, the Sth defendant contended that the same mortgage 
right had been assigned to him by the deceased 4th defendant 
acting as the guardian of his lunatic son in March, 1919, and 
that therefore the 6th defendant was himself incompetent to 
assign it a second time. This assignment both the Lower 
Courts have rejected as affording any valid defence because the 
4th defendant was not authorised to transfer the property of 
his son even though ihe latter were a lunatic because at the 
time of the alleged assignment he had not been appointed 
manager of the property and in fact had not even applied to be 
so appointed. 


The other defendé of the mortgagors, defendants 1 to 3, 
was that the plaintif’s assignment gave him no right to sue 


because it was executed ata time when the lunacy order was in 


force and when the management of the lunatic’s property was 
entrusted to the 4th defendant who was appointed manager by 
the Court. On this question the District Munsif has really not 
said anything definite because he did not consider the question 
in that way. But be seemed to have considered that the order 
in lunacy was itself incorrect because it appeared to him to 
have been procured to defeat a suit brought against the 6th 
-defendant by a creditor on ą promissory note. On that ground 
he held that the 6th defendant was never really insane and 
that therefore the plaintiffs assignment was valid. As to this, 
however, although an order in lunacy is not a judgment which 
is conclusive against the world as one of the judgments enume- 
rated in S. 41 of the Evidence Act it is still relevant and 
binding upon the parties thereto and those who claim under 
them just like any other judgment of a Civil Court. On that 
ground, to put it atthe lowest, it is not open to the 6th defend- 
ant tow to contend that the order finding that he was a luna- 


_tic on the date of the order was incorrect and the plaintiff who 
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claims by a subsequent alienation of the 6th defendant’s pro- 
perty is in the same circumstance. The plaintiff being therefore 
pound by the order as far as it goes, the real question is how 
far it does go? On the one hand the appellant says that in 
spite of the order it is open to a subsequent alienee from a 
lunatic so found on inquisition to show that at the time of the 
alienation the lunacy cid not exist. On the contrary the 
respondents contend that a subsequent alienee is not entitled to 
give such proof because the alienation by the lunatic who has 
been found such by inquisition is of no effect whatever as the 
management of the property is by Court entrusted to the hands 
of the mortgagor. This is-really the only question in the 
appeal although several matters have been extensively argued. 
On this point there seems to be no Indian authority directly in 
point. The cases in Debi Charan v. Raghuber Dayal, Bisham- 
bar Nath v. Parbat8 and Court of Wards v. Kupulmun Singhs 
which were cited are really of no usé to the point. But English 
authority is clear and conclusive. In In re Walker (A Lunatic 
so found)4 the Court of Appeal held that 


: “When a person has been found lunatic by inquisition, so long as the 
inquisition has not been superseded, but continues in force, he cannot, even 
during a lucid interval, execute a valid deed dealing with or disposing of his 
property. 

“The Court will not recognise Such a’ deed even by directing proceedings 
to be taken to try the question of its validity or to perpetuate testimony as 
to the state of the Iunatic’s mind when it was executed, but will treat the 
deed as entirely null and void.” 


All the authorities on the subject were there cited in 
‘argument and are dealt with by the Lords Justices. This con- 
clusion was arrived at even though Vaughan Williams, L. J. 
said: 


‘We should have been glad if we could have founda means of accord- 
ing such powers (removing restrictions from lunatics dealing with their pro- 
perty in their lucid intervals) consistently with the protection of lunatics, 
but we have not been able to find any such means.” ~ 


And Cozens-Hardy, L. J., citing Lord Coke, said: 


“And therefore after the office found thereof, the alienation, gift, etc., of 
him who is now compos mentis are in equal case with the alienation or gift 
of an idiot.” 

He referred to the authorities which were cited to show 
that an issue as to the state of mind of the lunatic when the 
deed in question was executed might be-set down for trial and 


explained that in every one of them the deed in question had 








1, (1912) 16 I.C. 885. 2. (1918) 52 I.C. 609 (2). 
3. (1873) 10 Beng. L.R. 364. . 4. (1905) 1 Ch. 160. 
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been executed before, not after, inquisition found. “It cannot 
be right that the Crown, or the Committee who represents the 
Crown,” (here the Court), “should have the control and manage- 
ment of the lunatic’s estate, and at the same time that she 
should have power to dispose of her estate as she thinks fit.” 
This case was followed in In re Marshall. Marshall Whateley!. 
Learned counsel for the appellant has stated that he is not 
aware of any authority to the contrary. Such being the state 
of the authorities in England Iam unable to see why the law 
should be different in the exercise of lunacy jurisdiction under 
the Indian Lunacy Act. This case no doubt arises from the 
mofussil and the authority of the Act is not traceable to the 
law which the Supreme Court began to administer on its 
establishment. The only remark possible upon the decisions I 
have referred to is that they refer to a system of law which had 
its origin in the Lord Chancellor’s jurisdiction ever lunatics and 
the jurisdiction of the mofussil Courts over lunatics is entirely 
dependent upon Indian legislation. But I see no sufficient 
ground in this circumstance not to apply the rule enunciated in 
the English decision. On this ground the plaintiff’s suit was 
rightly dismissed. The second appeal must be dismissed with 
costs. 

B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. JUSTICE CURGENVEN AND MR. JusTIcE 
SUNDARAM CHETTY. 
Velichetti Satyanarayana and others .. Appellants* (Defend- 

v. í anis) 
Sajja Venkanna and others .. Respondents (Plain- 
tfs). 

Hindu Law—Reversioner—dlienation by the widow of last male holder 
—Acceptance of some items of property by`reversioner in consideration of 
relinguishment of his claim to remainder—W hether can act as estoppel 
against his som from questioning subsequent alienations—Aitesiation of 
document of altenation by reversioner father—Whether presumptive proof 
of necessity when document does not disclose purpose. 

The facts that a reversioner to the estate of a widow's husband had 
received some items of property from the widow in consideration of 
telinquishing his reversionary right to the remainder, and that his son him- 
self inherited those items which the father had received, could not operate as 


estoppel against the son from questioning the subsequent alienation by the 
widow in favour of others. 


Rames v. Sasi, (1919) 30 C. L. J. 56, referred to. 








*Appeal No. 108 of 1927. 20th March, 1933. 
: : 1. (1920) 1 Ch. 284, 
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Nor could the attestation by the reversioner father be taken to be a 
presumptive proof of necessity, because the document contained no recital of 
the purpose for which the money was required. 


Appeal against the decree of the Court of the Subordinate 
Judge of Narasapur, dated 30th December, 1926 and passed in 
O. S. No. 75 of 1923. 


A. Satyanarayana for appellants. 
Ch. Raghava Rao for respondents. 
The judgment of the Çourt was delivered by 


Curgenven, J.—The appellants are alienees from a widow, 
the Ist plaintiff having sued as the nearest reversioner to 
the estate of the widow’s husband, Sajja Brahmadu. The 
alienations were three in number. Taking them in the 
order in which the argument has proceeded, Ex. III is a will 
and involves Items 1, 6 and 12 of. Schedule A and 
Schedule B. Under this will the 13th defendant, who appeals, 
and the 14th defendant, who does not appeal, acquired pro- 
perties. The argument is attempted that by virtue of two 
transactions, evidenced by Exs. J and I, the 1st plaintiff is 
estopped from questioning these alienations. Taking it that 
these two transactions were in fact one and that the 1st plain- 
tiffs father Venkayya got some items from the widow in con- 
sideration of relinquishing his reversionary right to the re- 
mainder, and taking it further that the 1st plaintiff himself has 
inherited those items which the father received, we think that 
the Lower Court is right in holding that there is no case of 
estoppel. The only reported authority appears to be Kames v. 
Sasil. In that judgment the learned Judges point out that the 
plaintiffs do not claim through their father, who entered into 
the transaction, but directly as reversioners to the estate of the 
last male holder and that they could not therefore be precluded 
by any rule of estoppel from disputing the validity of the aliena- 
tion, nor are they affected by the circumstance that they had 
after the death of their father taken by inheritance the land 
transferred by way of gift to him. Such a circumstance, they, 
say, clearly does not operate as an acquiescence or ratification. 
We may add that no question of estoppel would seem to be in 
question because the Ist plaintiff has not made any representa- 
tion upon which the other party acted, nor does he claim through 


ee? 
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any one who did make any such representation. It would only 
be by the application of some such principle as that the Ist 
plaintiff cannot approbate and reprobate a transaction at the 
same time that he would be precluded from questioning these 
alienations, but no such rule of law has been brought to our 
notice. The case in Bahadur Singh v. Ram Bahadur! is not in 
point because it was not a case of a reversioner. We think 
therefore that this part of the Lower Court’s judgment must 
be upheld. = 

The 13th defendant is also concerned as alienee under 
Ex. II, a sale deed executed by the widow in 1908 of Items 4, 
5 and 6 in Schedule A for a sum of Rs. 400. The recital in 
this document is that the widow wanted the money for the 
purpose of going on a pilgrimage to Benares. The 13th defend- 
ant himself as D. W. 3 has stated that she did not go until 1915, 
whereas the sale was in 1908, and this is more or less borne 
out by D. W. 5 who says she accompanied his party in 1914. 
In view of this wide discrepancy of time it is not easy to hold 
that the money was obtained for the bona fide purpose of going 
to Benares or indeed was spent on that purpose. Nor, as the 
Lower Court points out, has it been shown that the widow was 
unable to meet the cost otherwise. We think that it has 
arrived at a correct decision regarding this alienation. l 

There remains the appeal of defendants 8 to 10, who 
purchased Item 11 of Schedule A for Rs. 200. The sale deed is 
attested by Venkayya, the Ist plaintiff’s father. There is no 
evidence to show with what knowledge or intention he did this 
and no question of estopping the Ist plaintiff can arise. Nor 
can the attestation be taken to be presumptive proof of necessity 
because the document contains no recital of the purpose for 
which the money was required. We must find also in this case 
that the alienation does not bind the reversioner. ; 

The result accordingly is that the appeal is dismissed with 
costs. a j 

K.C ~* Appeal dismissed. 


1. (1922) L L, R. 45 All. 277. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 
PRESENT :—Lorp ATKIN, Lorn THANKERTON, Lorp Mac- 
MILLAN, SR JOHN WALLIS AND SIR GEORGE LOWNDES. 


Raja Bejoy Singh Dudhuria .. Appellant* 
v 


The Commissioner of Income-tax, Calcutta .. Respondent. 


Income-tax Act (XI of 1922), S. 3—"“Income”’—Property in tas- 
payer's hands charged with an annuity in favour of his step-mother— 
Deductible allowance—“Real income” alone of the tax-payer chargeable to 
tax. 

On the death of his father, the appellant succeeded to the family ances- 
tral estate. A suit for maintenance was brought by his step-mother. A 
decree by consent was therein passed, by which the property in his hands 
was charged with an annuity for her maintenance. 

Held, (on a question arising as to the appellant’s taxable income) that 
under S. 3 of the Income-tax Act, 1922, the expression “all income”— 
-which is subject to charge to tax—refers to what reaches the individual as 
income. The decree of the Court, by charging the appellant’s whole resour- 
ces with a specific payment to his step-mother for her maintenance, diverts 
to that extent his income from him; to that extent what he receives for her 
is not kis income; it is in effect the allocation of a sum out of his revenue 
before it becomes income in his hands, 

Held, accordingly, that though there is no express provision in the Act 
for the deduction of the maintenance payments made by the appellant, in 
computing his taxable income, the “real income” of the appellant is the 
income less the amount of the annuity. 

London County Council v. Attorney-General, (1901) A. C. 26, referred 


The English and Indian Incometax Acts not being in pari materia, the 
invocation of the English Act and of decisions pronounced upon it is apt to 
be very misleading in the interpretation of the Indian enactment. 


Judgment of the High Court, Calcutta, reported in In re Bijoy Singh 
Dudhwria, (1930) LL.R. 57 Cal 918, reversed. 

Appeal No. 70 of 1931 from a judgment of the High 
Court, Calcutta, dated the 12th August, 1929, upon a reference 
of a question of law made to the High Court by the Commis- 
sioner of Income-tax, Bengal, under S. 66 (2) of the Indian 
Income-tax Act, 1922. 

The question for determination on the appeal was, whether 
the appellant was assessable to income-tax in respect of the gross 
income received from securities, property, etc., which is subject to 
a charge in favour of his step-mother for the monthly mainte- 
nance allowance of Rs. 1,100, or whether the appellant’s assessable 
income was his net income after deduction of the amount of the 
charge. 





*P. C Appeal No. 70 of 1931. — 10th March, 1933. 
Bengal Appeal No. 10 of 1930. 
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The following cases were cited during the argument :— 

Raja Probkat Chandra Barua v. King-Emperor! and Commis- 
sioner of Income-tax, Bengal v. Shaw Wallace & Co.3 

J. M. Pringle for appellant. 

- Dunne, K.C. and R. Hills for respondent. 

10th March, 1933. Their Lordships’ judgment was deli- 
vered by 

Lorp MacmiLLan.—This appeal relates to the assessment 
of the taxable income of the appellant for the year 1924-25, 
under the Indian Income-tax Act, 1922. 

On the death of his father in 1894 the appellant succeeded 
to the family ancestral estate. His step-mother, who had 
survived his father, subsequently brought a suit for mainte- 
nance against him in the High Court at Calcutta. The suit was 
compromised and a decree was by consent pronounced directing 
the appellant to makea monthly payment of Rs. 1,100 to his 
step-mother, which he has since regularly done. It is unfortu- 
nate that the decree has not been made available to their Lord- 
ships. The Chief Justice (Rankin), however, in the judgment 
now under review states that “it was not disputed that the lady’s 
maintenance was a legal liability of the Raja [the appellant] 
arising by reason of the fact that the Raja is in possession of 
his ancestral estate, that itis payable out of such estate and 
that this Court had declared that the maintenance was a charge 
thereon in the hands of the Raja.” 

In computing the income of the appellant for the year 
1923-24 in respect of which, under S. 3 of the Act, the appel- 
lant was chargeable with tax for the year 1924-25, the Income- 
tax Officer allowed a deduction of Rs. 9,900, being three-fourths 
of the total sum of Rs. 13,200 which the appellant had paid in 
the year in question to his step-mother under the decree of the 
High Court. The whole sum of Rs. 13,200 was not deducted 
inasmuch as approximately a quarter of the appellant’s income 
was under S. 4 (3) (viii) exempt from tax as being derived 
from agriculture; a quarter of the payment was accordingly 
attributed to this untaxed income. 

The appellant’s step-mother onthe other hand was assessed 
in respect of the Rs. 13,200 received by her as being “salary” 
within the meaning of S. 7 (1), and this assessment was 


1. (1930) L.R. 57 I.A. 228: 59 M.LJ. 814 (P. C). 
2. (1932) L.R. 59 LA. 206: LL.R. 59 Cal 1343: 63 ML.J. 124 (P. C). 
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confirmed by the Assistant Commissioner. On her appealing to 
the respondent, the Commissioner of Income-tax, Bengal, he 
called up for review the assessment of the present appellant, 
under S. 33 of the Act, and intimated that he desired to hear 
him on the question whether the sum paid by him for the 
maintenance of his step-mother should be allowed asa charge 
on his estate for the purposes of income-tax assessment. 


Thereafter on the 24th March, 1926, the respondent can- 


celled the assessment on the appellant’s step-mother on the . 


ground that the payments to her were not of the nature of a 
salary within the meaning of the Act, but on the contrary were 
paid to her in virtue of her right of maintenance as a member 
with the appellant of a Hindu undivided family of which the 
appellant was manager. Incidentally their Lordships note that 
a Hindu undivided family is included under the definition of 
“person” in S. 2 (9) and is a unit of assessment under S. 3, 
while under S. 14 (1) no tax is payable by an assessee in 
respect of any sum which he receives as a member of a Hindu 
undivided family. | 

On the same date, vis., the 24th March, 1926, the respond- 
ent issued another order reviewing the appellant’s assessment, 
striking out the deduction of Rs. 9,900 which he had been 
allowed and directing an amended assessment to be made on 
the appellant. The ground of the order was that the payments 
to the step-mother were “the maintenance expenses of a mem- 
ber of the Hindu undivided family of which the Raja is the 
manager’. 

The Income-tax Officer accordingly issued a revised assess- 
ment, omitting the former deduction of Rs. 9,900, and this was 
confirmed by the Assistant Commissioner. The appellant there- 
upon, under S. 66 (2) of the Act, required the respondent to 
refer a series of questions of law to the High Court, including 
the question whether the appellant and his step-mother could 
be treated as members of a Hindu undivided family and the 
question whether the appellant was entitled to the exemption 
claimed by him. 

After sundry procedure, which it is unnecessary to detail, 
the question of the appellant’s right to have the Rs. 9,900 
excluded from his assessment came before the High Court for 
determination. There the Advocate-General abandoned the 
contention that the appellant and his step-mother were members 
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of an undivided Hindu family and accepted the position that 
the appellant was liable to be assessed as an individual and in 
no other manner. f ; i 


The learned Chief Justice in his judgment, which was 
concurred in by his colleagues, Ghose and Buckland, JJ., deals 
with the case on the footing that, by the decree of the Court, 
the appellant’s step-mother had a charge not only on his zemin- 
dari property from which his agricultural income was derived, 


‘but also on all his otber sources’of income included in the 


assessment. He rejects the suggestion that the appellant’s 
liability to his step-mother was of the same kind as his liability 
to provide for his wives and daughter, and states that the posi- 
tion is the same as if the appellant “had received his various 
properties, securities and businesses under a bequest from his 
father upon the terms that these assets were charged with an 
annuity for the maintenance of the widow”. The case was 
not one of “a charge created by the Raja for the payment of 
debts which he has voluntarily incurred’. Their Lordships 
agree that this is the correct approach to the question. 


The learned Chief Justice next examines the various 
exemptions and allowances conceded in Sections 7—12 of the 
Act in respect of the several heads of income, profits and 
gains chargeable to tax under Section 6 and reaches the con- 
clusion that the appellant’s liability to his step-mother does not 
fall within any of these exemptions or allowances. With this 
conclusion their Lordships are also in agreement. 


But their Lordships do not agree with the learned Chief 
Justice in his rejection of the view that the sums paid by the 
appellant to his step-mother were not “income” of the appel- 
lant at all. This in their Lordships’ opinion is the true view of 
the matter. 


When the Act by Section 3 subjects to charge “all income” 
of an individual, it is what reaches the individual as income 
which it is intended to charge. In the present case the decree 
of the Court by charging the appellant’s whole resources with 
a specific payment to his step-mother has to that extent diverted 
his income from him and has directed it to his step-mother; to 
that extent what he receives for her is not his income. It is 
not a case of the application by the appellant of part of his 
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income ina particular way; it is rather tlre allocation of a sutn 
out of his revenue before it becomes income in his hands. 


The learned Chief Justice refers to the case of The London 
County Council v. Attorney-General! and quotes the following 
passage from the speecli of Lord Davey at p. 42, ee mth 
the Imperial Income-tax Act of 1842 :— 


“Tt is not open to doubt, and was not disputed, that Ss. 60 and 102 alike 
mean that the person paying the yearly interest may deduct and retain the 
amount of the tax for his own benefit, and the scheme of the Act is so far 
clear and is in favour of the taxpayer. It was, no doubt, considered that the 
real income of an owner of incumbered property, or of property charged, 
say, with an annuity under a will, is the annual income of the property less 
the interest on the incumbrance or the annuity; and the mortgagee or 
annuitant and the owner of the property are, in a sense, entitled between 
them to the income.’ 


Their Lordships agree with the learned Chei Justice that 
this passage, which he finds inapplicable, must be read in rela- 
tion to the subject-matter with which Lord Davey is dealing 
and they would further add, as’ they have had -occasion to do 
more than once of late, that the invocation of the Imperial 
Income-tax Code and of decisions pronounced upon it is apt to 
be very misleading in the interprétation of Indian income-tax 
legislation which is framed on other and fortunately much 
simpler lines. But as the case of The London County Council 
v. Altorney-Generall has been mentioned, it may be permissible 
to point out that as appears from Lord Macnaghten’s historical 
account of the development of the Imperial system of income- 
tax legislation, the taxpayer was originally permitted in arriv- 
ing at his chargeable income to make a great many deductions 
in respect of “ annual interest for debts,” “annuities” and so 
forth. Such a payment as the appellant is liable to make to 
his step-mother would certainly have been deductible. It was 
not until the principle of deduction of tax at the source was 
introduced that the deductiohs formerly authorized were pro- 
hibited and “ the taxpayer liable to an annual payment, whether 
payable out of any subject of charge or not, was authorized to 
deduct and retain the tax upon the payment which he was 
bound to make.” The correlative of the obligation to return as 
income sums which are really charges upon the taxpayer’s in- 
come is the right to reimbursement of the tax on such charges. 
The Indian Income-tax Act makes no similar provision for the 
deduction of tax at the source and the consequent reimburse- 





1? (1901) A. C. 26. 
R—37 


P. C. 





Raja Bejoy 
Singh 
Dudhuria 
v. 

The 
` Commis- 
sioner of 
Incomė- 


tax, 
Calcutta. 





Lord 
Macmillan. 


P..G. 
Raja Bejoy 
Singh 
Dudhburia 
v. 

The 
Commis- 
sioner of 
Income- 


tax, 
Calcutta. 





Lord 


acmillan. 


Subbaraya 
Sastri 
v. 
Seetha 
Rama- 
swami. 


290 THE MADRAS LAW JOURNAL REPORTS. [ vot. 


ment of the taxpayer in the case of such a charge as that to 
which the revenues of the appellant are subject. While their 
Lordships are disinclined to entertain any argument from the 
one system to the other, they would infer, if any inference were 
permissible, that the omission from the Indian Act of any such 
provision points rather to an intention to tax, in Lord Davey’s 
phrase, only “the real income” of the taxpayer, than to an 
intention to impose, without right of reimbursement, a tax on 
what is a charge upon his income. 

As to whether the appellant’s step-mother is liable under 
the Act to assessment in respect of the payments received by 
her their Lordships, like the Judges in the Court below, deem 
it inadvisable to say anything. 

Being of opinion that the Rs. 9,900 in question were not 
income of the appellant within the statutory meaning their 
Lordships will humbly advise His Majesty that the appeal be 
allowed, that the judgment of the High Court of the 12th 
August, 1929, be reversed except in so far as it finds the appel- 
lant entitled to the costs of the case stated to the High Court 
and that the case be remitted to the High Court with a direc- 
tion that the assessment of the appellant to income-tax for the 
year 1924-25 be amended by the deduction therefrom of the 
sum of Rs. 9,900. 

The appellant-will have his costs of the appeal. 

Solicitors for appellant: T. L. Wilson & Co. 


Solicitor for respondent: Solicitor, India Office. 
K. J.R. Appeal allowed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PAKENHAM WALSH. 
Pasumarthi Subbaraya Sastri .. Appellani* (Defendant) 


V: cal 
Mukkamala Seetha Ramaswami .. Respondent (Plaintiff). 

Civil Procedure Code (V of 1908), S.99 and O. 1, R. 9—Non-joinder 
of party—Ground for dismissing a swit, on appeal. 

In a sut by the plaintiff to eject the defendant from the suit site and to 
remove apialerected by him, the defendant raised a plea that as the land 
belonged to the Municipality and that as he had put up the pial with its 
pertnission, the Municipality was a necessary party. : 

Held, (1) that the Municipality was a necessary party to the suit and not 
having been made one in spite of objection taken from the start, the suit 
should be dismissed. 


*Second Appeal No. 1838 of 1931. - 21st March, 1933. 
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Umed Mal v. Chand Mal, (1926) L.R. 53 LA. 271: LLR. 54 Cal. 338: 
52 M.L.J. 368 (P.C.); Haran Sheikh v. Ramesh Chandra Bhuttacharjee, 
(1920) 25 C.W.N 249; Mahomed Israil v. J. P. Wise, (1874) 21 W. R. 327 
and S. A. No. 1502 of 1927, Judgment of Sundaram Chetty, J., referred to. 
Dicey on “Parties to an Action,” R. 113 (p. 495) referred to. 


_ Ifa person has a right to defend, it is the same thing as saying that he 
1s a necessary defendant, for it is not within the discretion of the Court to 
say whether it will add him or not. 

Yakkanath Eacharaunns Valia Kaimal v. Manakkat Vasunni Elaya Kai- 
mal, (1909) LL.R. 33 Mad. 436: 20 M.L.J. 344 and Mohanavelu Mudaliar v. 
Annamalai Mudaliar, (1922) 44 M.L.J. 249, referred to. 


(2) that S. 99 of the Civil Procedure Code did not prevent the High 
Court from interfering with the decree on account of the non-joinder of a 
party. d . 

Amichand Nagindas & Co. v. Raoji Bhai Moti Bhai Patel, (1929) 58 
M.L.J. 613, followed. : 7 

Appeal against the decree dated 31st March, 1931, of the 
Court of the-Subordinate Judge of Bezwada in A. S. No. 62 
of 1930 preferred against the decree, dated 29th July, 1930, 
of the Court of the District Munsif of Bezwada in O. S. No. 19 
of 1929.. i f F 

G. Lakshmanna and G. Chandrasekhara Sastri for appel- 
lant. Š i ipa tae tgs Pi j P ‘ 
V. Suryanarayana and P. S atyanarayana for respondent. 
The Court delivered the following t ; 
JuDGMENT.—The plaintiff brought the suit to eject the 
defendant from a site and to remove a pial erected by him 
thereon. The plea of the defendant was that the land belonged 


to the Municipal Council, that he put up a pial with its permis- - 


sion and that the Municipal Council was a necessary party to 
the suit. This latter point was raised as issue No. 3 and the 
objection was repeated in appeal. With regard to issue 3 the 
trial Court said: ` 


“According to the plaint allegations, plaintiff exclusively claimed the suit 
lane as his property. So it is unnecessary for him to implead third party on 
the contentions raised by the defendant.” 


In respect of this its judgment reads throughout as if it 
were a decision between the plaintiff and the ‘Municipality. 
The District Munsif says in para. 6: 


“I am constrained in this state of evidence as observed (sic) that plain- 
tiff had made out a better title to the suit lane than the Municipality,” z 


and later on in the same paragraph 7 


“As already observed there is some dispute between plaintiff and Bez- 
wada Municipality about the ownership of this lane. As the available 
evidence is not before the Court, I am constrained to find in this state of 
evidence that plaintif had made out a better title than the Municipality.” 
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In dealing with this issue the lower appellate Court says: 


“As for the contention of the defendant that it is part of the Municipal 
lane, there is no proof of it.” 


If by proof the learned Subordinate Judge means evidence, 
he is clearly in error. There is the evidence of the receipts 
granted to the defendant by the Municipality as well as the 
direct evidence of D. W. 4, the Municipal Town Surveyor, who 
swears it is a public lane. An attempt was made in arguing the 
case before me to state that what the defendant got the license. 
receipts for was not the present pial but some other ina differ- 
ent position. That cannot be maintained, for it is seen from 
the plaint that the pial in its present position has been there for 
four years which is within the period covered by two receipts. 
Both the Courts decreed the suit in plaintiffs favour and the 
main contention in this second appeal is that the Muihicipality 
was a necessary party. 

.The plaintiff ig the owner of house sites A and 4-1 
and the defendant of house site B. Plot C is the one in 
dispute. The written statement has not been printed. If the 
defendant’s written statement as regards the origin of the suit 
ig as extracted in paragraph 3 of the judgment of the District 
Munsif, it is very badly expressed. It is there stated as 
follows :— 


“The defendant contends that the alleged land C is not the exclusive one 
of the plaintiff. The plaintiff and his predecessor-in-title had no interest in 
that site. The sites 4:and B originally belonged to one joint family. When 
they were divided they kept this suit land C as their joint. lane. Plaintiff 
purchased 4 and A-1 marked land only eight months back, while defendant 
purchased site marked | B twenty years back. The Municipality àcatired 
this suit land long ago.” 


I think that the defendant clearly means that 4, B and C 
originally belonged to the joint family. If that were not so, 
there was no meaning in saying that when they divided they 
kept the suit land C as joint lane. However, the matter is not 
of very much importance because the defendant’s clear case 
was that the Municipality acquired the suit land long ago and 
the .question is whether’ the Municipality is not a necessary 
party to the suit in the circumstances. _ 

For the appellant is quoted Umed Mal v. Chand Mali, a 
Privy Council case: In that case where a mortgagee as pur- 
chaser of the mortgaged properties in Court-auction in execu- 
tion of his mortgage decree sued a third party, not being the 


= in ejectmentof-one of the items alleged to have been 


` (1926) L.R. 53 LA. 271: LL R. 54 Cal 338: 52 M L.J. 368 (P.C).- 
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included in his mortgage and purchased by him in execution of 
his mortgage decree, without making the mortgagor a party to 
the suit and the Lower Courts decreed the suit, it was held that 
the Lower Courts acted with material irregularity in the exer- 
cise of their jurisdiction in deciding the question of title to the 
mortgaged property in the absence of the mortgagor and, that 
the High Court had jurisdiction to interfere in revision under 
S. 115. The present case is very much stronger than that 
because there the mortgagee had actually purchased the mort- 
gagor’s property. The next case is Haran Sheikh v. Ramesh 
Chandra Bhuttacharjeei. In that case where in a suit for 
declaration of a right of way as a village road and for removal 
of obstruction thereon, an objection was taken that one of the 
persons interested in the servient tenement had not been made 
a party to the suit, which was overruled by the Courts below 
on the ground that it was taken at a late stage, and the Courts 
below: decreed the suit, it was held that the non-joinder of the 
person in question as a party to the suit was a fatal defect and 
on that ground the suit was dismissed; and it was also held that 
notwithstanding the provisions of O. 1, R. 9 of the Civil Pro- 
cedure Code, the Court will not entertain a suit in which no 
effective decree can be made in the absence of an interested 
party. Here again the present case is much stronger for the 
objection was taken from the start. The next case is Mahomed 
Israil v. J. P. Wise’. There it was held that in a suit for pos- 
session of land, where the plaintiff alleged that he is the right- 
ful owner of the lands which have been resumed’ by the 
Government, but that the defendant by false allegation of 
ownership and of possession induced the Revenue authorities 
to enter into settlement with him, the Governnient ought to be 
made a party. Of the five Judges one expressed no opinion on 
the point. So it was apparently not necessary for the determi- 
nation of the case. A recent decision of Sundaram Chetty, J. 
in this Court in S. A. No. 1502 of 1927 is also quoted. In that 
case the plaintiffs as reversioners to the estate of one Sattigadu 
sued for recovery of possession of the plaint properties. The 
defendant resisted the claim setting up the title of a minor 
Subbulu as the adopted son of Sattigadu. Sundaram Chetty, J. 
held that the objection taken by the defendant that the suit was 
bad for non-joinder of the alleged adopted boy was good, 


1. (1920) 25 C. W. N, 249. =. 2 (1874) 21 W. R. 327.. 
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quoting the decisions which I have already quoted. He did 
not however find it necessary to set aside the decree and remand 
the'suit because in a subsequent suit the matter of the alleged 
adoption with the boy as a party had been gone into and the 
adoption found not true! Another case quoted is Brojanath 
Bose v. Durga Prosad Singhi. In that case a Digwari tenure- 
holder granted a lease of all the surface and the sub-soil rights. 
Upon:a suit by the landlord without making the Government a 
party, for a declaration that the mineral rights belonged to him 
as landlord and that the defendant had no right to grant such 
a lease, it was held that the Government was a necessary party 
to the suit as the Digwari tenure was held on the condition of 
the performance of certain police or public services’ for the 
due:discharge of which the holder had been respunsible to the 
Government, 


‘For’ the respondent four cases are quoted. Mahabir 
Prisad y. Jamuna Singhs is a decision which is quite irrele- 
Vaitt becatise it will be found that the person from whom the 
Appellant claimed was made a defendant (Defendant 5). Even 
if hé had not beén, itis doubtful if thé decision would have 
any ‘relevancy because the appellant i is described as his assignee. 
Whati is meańt by the right jus tertii pleaded by a party in cob- 
neétion with this question whether that third party should be 
inipleaded in the suit is of course a present right and not one 
which has been extinguished by assignment. The next case is 
Kashi v. Sadashiv’. This was a peculiar case where both parties 
claimed under the Government. It was held that the Govern- 
ment was not a necessary party. It was really a case of 
priority “of title, The next case is Subramania v. Anantha- 
krishnaswwami Naidut. This was merely a matter of landlord 
suing his tenant under a lease. The tenant was estopped from 
disputing his landlord’s title under S. 116 of the Evidence Act. 
The last case quoted is Poonit Singh v. Kamal Singhs. This 
case is exactly on all fours with Umed Maly. Chand Malé as 
to the inclusion of a mortgagor. It is the decision of a single 
Judge and must be held wrong in the light of the Privy 
Councif’ decision. There appears to be either a misquotation or 





ed (1907) I. L. R. 34 Cal. 753. 2. (1925) 23 LLW. 75 at 79 (P. G). 
~ 3. (1895) L L. R 21 Te 229. 4. (1932) 36 L. W. 378. 
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a misunderstanding of some quotation from Bullen and Leake’s 
Precedents of Pleadings, 7th Edition, which is quoted a as 
follows :— 


“Strictly all persons who are actually in physical possession “of the pro- 
perty should be made defendants. It is neither necessary nor proper,to join 
any person who is mercly in receipt of the rents and profits of the land,” 


I have looked up Bullen and Leake’s Precedents of Pléad- 
ings. Ihave unfortunately not got the 7th Edition but only 
the 8th. Bullen and Leake seems to have been remodelled for, 
the first remark now appears on page 20. I shall quote the 
whole passage as it stands there: “Strictly, all persons who are 
actually in physical possession of the property should be made 
defendants.” ‘In ejectment the tenant in possession must be 
sued’ per Lord, Tenterden, C. J., in Berkeley v. Dimeryi. But 
where a large number of persons are in occupation of the 
premises who all claim title under the same lessor, the rule is 
relaxed and the plaintiff is allowed merely to make that lessor 
defendant: Minet v. Johnsons and Green v. Herring3. It 
being provided by O. 16, R. 9, “Where there are numerous 
persons having the same interest in one cause or matter, one or 
more of such persons may sue or be sued, or may be autho- 
tised by the Court or a Judge to defend in such cause or matter, 
on behalf or for the benefit of all persons ‘so interested”. 
There is no sentence here at all that it is neither necessary 
nor proper to join any person who is merely in receipt of the 
rents and profits of the land. On the other hand_the passage 
quoted above shows that where there are a large number of 
persons in occupation all claiming title under the same lessor 
the plaintiff is allowed merely to make that lessor defendant. 
Ií therefore there is any such remark in the 7th Edition it can- 
not refer to the landlord but must refer to some person who is 
merely in receipt of the rents and profits of the land by some 
arrangement with the landlord. Dicey on Parties to an Action, 
R. 113 (p. 495) says: ‘ i 


“The persons who have a right to defend in an action of ejectment are 
any persons namedin the writ, and any person who is in possession by him- 
self or his tenant.” 


The learned author proceeds: 


“The object of the plaintiff in ejectment is to obtain, not damages, 
but possession of the land. He brings his action against the persons 
actually in possession, and if he succeeds, e. g., through their letting 





1. (1829) 109 E. R 393: 10 B. & C 113. 
2. (1890) 63 L. T. 507. 3. (1905) 1 K.B. 152: 74 L.J. K.B. 62. 
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judgment go by default, he turns them out and himself ‘obtains posses- 


sion. This may cause damage to 2 person, who owns but does not him- 
self actually occupy the land and is therefore not made a party to the 
action. A, for example, brings an action of ejectment against X-and Y who 
are in the occupation of land as tenants of Z from week to week; Z is not 
made a party to the action, the tenants let judgment go by default, and 4 
obtains possession. This is obviously an injury to Z, for he must, in order 
to re-gain possession, either enter and then turn 4 out, or, in his turn, bring 
an action of eyectment against 4. But the injury may extend far beyond 
this, and Z may be deprived of his property, for 4 may have no title and 
therefore Z may be able if sued to resist his claim.” 

This rule of Dicey is quoted in Poontt Singh v. Kamal 
Singhi as if it supported the decision there but, with respect, 
in my opinion it is opposed to it for I take it that if a person 
has a right to defend, it is the same thing as saying that he is 
a necessary defendant, for it is not within the disoretion of the 


Court to say whether it will add him or not. œ 

It is then argued that this Court cannot under S. 99 of the 
Civil Procedure Code interfere with adecree on account of the 
non-joinder of a party. In this connection Yakkanath Eachara- 
unni Valia Kaimal v. Manakkait Vasunni Elaya Katmai? is 
quoted to show that for purposes of S. 99 misjoinder includes 
non-joinder. The remark is obiter and the case on which it 
relies, Mahabala Bhatia v. Kunhanna Bhatia’, was under the 
old Code. S. 578 of the old Code corresponding to S. 99 of 


the present ran as follows :— 


“No decree shall be reversed or substantially varied, nor shall any case 
be remanded, in appeal, on account of any error, defect or irregularity, whe- 
ther in the decision or in any order passed inthe suit, or otherwise, not 
affecting the merits of the case or the jurisdiction of the Court.” 

The words “misjoinder of parties or causes of action” 
were introduced in the Code of 1908; so Mahabala Bhatia 
v. Kinhanna Bhatia’ is no authority as to the meaning of the 
section as it now stands. This obster remark in Yakkanath 
Eacharaunni Valia Kaimal v. Manakkat Vasunnt Elaya Kat- 
mall has been noticedin Mohanavelu Mudaliar v. Annamalai 
Mudaliar4, where Sir Walter Schwabe, C.J., says: 


“Under S. 99 of the Code of Civil Procedure no decree is to be revers- 
ed on account of any misjoinder of parties not affecting the merits of the 
case or of the jurisdiction of the Cour, aud it has been held, how far cor- 
rectly I am not prepared at prevertdo say, that ‘misjoinder’ in that section 
includes non-joinder.” ` 





1. ALR. 1924 Pat. 172. 
2. (1909) LL.R. 33 Mad. 436: 20 M.L.J. 344. 
3. (1898) LL.R. 21 Mad. 373: 8 ALL.J. 139. 
4. (1922) 44 M.L.J. 249. 
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In Amichand Nagindas & Co. v. Raoji Bhat Mott Bhat 
Patell a Bench of this Court held that S. 99 would not prevent 
the Court interfering in appeal even in a case of misjoinder if 
the appeal was that the Lower Court acted without jurisdiction. 


I must therefore hold that the Municipality was a necessary 
party to the suit and not having been made one in spite of 
objection taken from the start, the suit must be dismissed. 

I cannot help observing however that there are several 
defects in the lower appellate Court’s judgment which would 
probably have by themselves justified the setting aside of its 
decree. I have noted above the statement that there is no proof 
of the contention of the defendant that the site is part of the 
Municipal lane; and that if by this it is meant there is no 
evidence it is a complete mis-statement of fact. The Municipal 
authorities refused to produce the survey plan and in connection 
with this the Subordinate Judge observes: 


“Unless the plaintiff or bis predecessor had raised a dispute at the time 
of the Municipal survey and the point had been found against him, the deci- 
sion of the Suivey authorities cannot be res judicata against the plaintiff ” 


That is entirely wrong. The survey was made under the 
Survey and Boundaries Act. Decisions under that Act if not 
challenged become res judicata. Finally there is the remark: 


“It is alleged for the defendant (appellant) that when opening a gate 
into C the plaintiff took the Municipality's permission. But this was neces- 
sary under the Act even if the gite C belonged to plaintiff.” 


Section 196 of the District Municipalities Act only requires 
permission to the opening of a gateintoa public street. There- 
fore if plaintiff had really taken the Municipality’s permission 
to open a gate into the site C it would have been almost conclu- 
sive against his contention that C was his private property. 
The mistake in law here made by the Subordinate Judge is so 
grave that it might reasonably be said that it affects his whole 
decision. I have looked at the actual evidence on the point. 
Apparently what the plaintiff said was that he applied for 
permission from the Municipality to open a doorway. It was 
not elicited exactly where this doorway was. Though one 
cannot be absolutely certain, itis not easy to see where else it 
could have been than at the point 4 (1) opening into the site 
C. In any case the learned Subordinate Judge clearly took it 
as meaning that the gate opened into the site C, and if so, the 
admission was fatal to the plaintiff’s case. 
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The appeal is allowed with costs throughout and the suit 
will be dismissed. 


K. C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Burn. 


Ramasami Nayakarand others .. Appellants* in the C.M. 
S. A., Petitioners in the C.R.P. 
(Respondents) 
v. 


Venkatasami Naicker, a credi- 
tor on behalf of himself and 
others .. Respondents in both (Res- 
pondents and Petitioners). 
Provincial Insolvency Act (V of 1920), Ss. 75, 53 and 54—A pplication 
to set asde transfer as fraudulent—Second appeal—Competency of—Mort- 


gage execuied in pursuance of prior agreement, when, nevertheless, a 
fraudulent transfer. : 


In respect of an application under Ss. 53 and 54 of the Provincial Insol- 
vency Act to set aside an alienation as fraudulent, no second appeal lies. 


Alagiri Subba Naick v. The Official Receiver, Tinnevelly, (1931) I.L.R. 
54 Mad. 989: 61 M.L.J. 820, followed. 


The principle that when a mortgage is executed in pursuance of a prior 
agreement, it cannot be avoided as a fraudulent preference, does not apply 
to a case where the earlier agreement only contains a vague promise by the 
debtors to execute a mortgage and does not state what the debtors would 
offer as security, and the simple mortgage executed by them of practically 
the whole of their properties amounts to an act of bankruptcy. 


Ex parte Hodgkin, In re Softley, (1875) L.R. 20 Eq. 746, distinguished. 

Appeal against the order, dated 29th September, 1928 and 
made by the District Court of Tinnevelly in C. M. A. No. 4 of 
1927 preferred against the order of the Court of the Subordinate 
Judge of Tuticorin, dated 30th October, 1926and made in O. P. 
No. 30 of 1925 and Petition presented under S. 75 (1) proviso 
of Act V of 1920 to the High Court to revise the said order of 
the District Court of Tinnevelly, dated 29th September, 1928, 
in C. M. A. No. 4 of 1927. 5 


S. Varadachartar and K. R. Rama Aiyar for appellants., 


T. M. Krishnaswami Aiyar and R. Krishnaswami Aiyan- 
gar for respondents. 





*C.M.S.A. No. 60 of 1929 12th December, 1932. 
and 
CRP. No. 591 of 1929. 
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Rs. 37,000 in addition to the debts the discharge of which is provided for in 
the mortgage made it highly incumbent on the mortgagees to satisfy the 
Court that the moitgage was a bona fide transaction.” 


I do not think this indicates a wrong view as to onus. It 
only indicates that in the opinion of the learned District Judge 
the onus which lay initially on the Official Receiver had been 
shifted to the mortgagees. > 

It is contended, relying upon the case of The Official 
Assignee of Madras v. T. B. Mehia & Sonsi, that, since the 
alienation was made in order to secure not only past debts but 
also fresh loans made at the time of the alienation, the aliena- 
tion cannot be avoided as a fraudulent preference. The 
decision relied upon, The Oficial Assignee of Madras v. T. B. 
Mehta & Sons), does not lay down any such proposition. It 
was found in that case that there was no transfer of all or 
substantially of the debtors’ properties and that there was no 
view to prefer one creditor over others. In the present case 
the transfer was of practically the whole of the debtors’ pro- 
perties and the learned District Judge has found that there was 
a view to prefer the mortgagees over the other creditors. , 

Mr. Varadachari relies on Ex parte Hodgkin, In re 
Softley® for his proposition that the mortgage having been 
executed in pursuance of a prior agreement cannot be avoided 
as a fraudulent preference. The prior agreement is the yadast, 
Ex. J, said to have been executed on the 2nd April, 1923. I 
cannot see any similarity between Ex. J and the undertaking 
referred to in the English case quoted, nor between the general 
circumstances of that case and this. In Ex. J the debtors did 
not offer anything definite as security. They merely madea 
vague promise to execute a mortgage but what they would 
offer as security they did not state. Moreover, the decision of 
Sir James Bacon, C. J., in the case quoted begins with these 
words: 


“This is a case which, as I conceive, must come under the 92nd section 
of the Bankruptcy Act, and not under the 2nd sub-section of the 6th section. 
I think the transaction in question cannot, under any circumstances, be treat- 
ed asan act of bankruptcy. It was nota transfer of the whole of the 
debtor's estate, and no single fact has been stated, no argument has been 
addressed to me which would induce me to say that it wasa fraudulent 
transfer of a part of the debtor’s estate.” 


In the case I am now dealing with the transfer was an act 
of bankruptcy. It was a transfer of practically the whole of 


1. (1918) LL.R. 42 Mad 510: 36 M.L.J. 190. 2. (1875) L. R. 20 Eq. 746. 
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the debtors’ estate and there are many facts which have induced, 
the learned District Judge to say that it was a fraudulent 
transfer. Here is a case of a simple mortgage executed by the 
insolvents in favour of a relative (respondent 3) and his two 
sons-in-law, respondents 1 and 2. Except a quite negligible 
fraction the whole of the debtor’ property is mortgagad for 
Rs. 46,500. Debts due to others to the extent of Rs. 37,000 
are left unprovided for. A loan of Rs. 16,000 is made, or 
purports to be made, to the insolvent Venkatasami at a time 
when his business had actually come to a standstill. Terms 
for repayment, which the learned Subordinate Judge called 
“easy terms,” but which were really quite impossible terms, 
were arranged. There are ample materials to support the 
findings of the learned District Judge regarding the lack of con- 
sideration, want of good faith and a view to prefer. I find no 
ground for interfering with the findings of the learned District 
Judge in revision and dismiss this petition with costs. 

The 1st respondent will recover also the cosis of printing 
charges in C. M. S. A. No. 60 of 1929. 


S. R. Appeal and petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Srr Horace OWEN Compton BEASLEY, Kt., 
Chief Justice anp Mr Justice BARDSWELL. 


Subbiah Pillai .. Appellani* (Plaintiff) 
, v. 
Muthiah Pillai and others .. Respondents (Defendants). 


Contract Act (IX of 1872), S.74—Chit fund—Security bond executed 
by subscriber in favour of stake-holder—Default clause providing for whole 
amount io fall due on default of any instalmeni—Not a penalty. 

A subscriber to a chit who purchased the chit at the first auction and 
received the whole amount due to him in respect of his chit, executed a 
security bond in favour of the stake-holder. It contained a clause that in 
default of payment of future instalments as and when they fall due, the entire 
amount of the remaining instalments was to become due and immediately 

payable. 

Held, that the clause in question was not of a penal nature. 

Vaithinatha Iyer v. Govmdaswami Odayar, (1921) 42 M. L. J. 551, 
relied on. 


Appeal under clause 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Srinivasa Aiyangar, 





*L. P. A. No. 243 of 1927. 17th January, 1933. 
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Gated the 28th day of February, 1927 and passed in Second 
Appeal No. 811 of 1924 preferred to the High Court against 
the decree of the Court of the 2nd Additional Subordinate 
Judge of Tinnevelly in A. S. No. 43 of 1923 (O. S. No. 361 of 
1921, District Munsif’s Court, Palamcottah). 


T. M. Krishnaswami Aiyar and T. A. Anantha Aiyar for 
appellant. 

N. S. Srinivasa Aiyar for T. L. Venkatarama Aiyar for 
respondents. ; 


The Court delivered the following 


JupcmMents. The Chief Justice.—In this Letters Patent 
Appeal the only point arising for consideration is upon a con- 
struction of Ex. A. This was a security bond executed by the 
Ist defendant in the suit who was a subscriber in the chit fund 
in favour of the stake-holder giving security for the amount of 
the instalments engaging to pay the sums as and when they fell 
due regularly. This chit was to run throughout sixteen half- 
yearly instalments. The Ist defendant was apparently the 
holder of half a chit and his subscription, half-yearly, was 
Rs. 125. He bought the chit at the very first auction and became 
entitled to Rs. 2,000. From this amount of Rs. 2,000 there was 
deducted Rs. 125, being the first subscription payable by him. 
That left a total amount of Rs. 1,875. In accordance with the 
rules of the chit, having bought the chit and received payment 
of the amount due to him the Ist defendant had to execute a 
security bond in favour of the stake-holder and as the learned 
Judge in second appeal says the bond he executed was one of 
the usual documents. It appears to us to be the usual form of 
document executed with regard to chit funds. That is Ex. A. 
There is a provision in the deed with regard to the future instal- 
ments. Having bought the chit at the first auction there still 
remained fifteen subscriptions to be paid by him; and although 
a person buys a chit he is under the rules of the chit liable to 
go on paying and in fact must go on paying all the future 
instalments and on buying the chit he has to give security for 
the amount of the future instalments. This is how the matter 
is provided for in Ex. A: 

“If I fail to pay on the dates mentioned above, I shall pay the amount 
in default together with interest thereon at the rate of half a pie per rupee 


per each day of default, within the succeeding one month. In default of even 
such payment, you can demand in a lump the amount due for the remaining 
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instalments after deducting the amount paid till then, without reference to 
subsequent-instalments.” 


It is this provision which has given rise to the Second 
Appeal and this Letters Patent Appeal. It was argued in second 
appeal that this was a penal provision and should be relieved 
against by the Court. It was held in the Lower Appellate Court 
that it was a penal provision althdigh that it was does not seem 
to have been raised specifically in the trial Court. However, 
that is a matter which may be allowed to pass. In secend 
appeal Srinivasa Aiyangar, J., held that the provision was a 
penal one. He says: 

“ Looking at the document it seems to me that the provision with regard 
to the whole amount becoming payable must be regarded as a provision to be 
held sn terrorem over the party in order that thereby he may persuade 
himself to pay up the amount on the due date. Further in this case it is clear 
from a careful reading of the document that the debt itself according to the 
scheme of the document arises only on the due dates. It is not a debt due at 
present to be discharged subsequently onthe dates agreed to or by instal- 
ments prescribed. I am satisfied that on a proper construction of the docu- 
ment each instalment on the due date and then alone accrues as a debt due 
and in that view there can be no doubt whatever that the provision with 
regard to the whole amount becoming payable on default must be regarded as 
a penal clause and should be relieved against.” 

He then quotes a decision of his own, Ramalinga Adaviar 
v. Meenakshisundaram Pillai, which it is argued on behalf of 
the respondents distinguishes this case from other cases by reason 
of the fact that in that case the subscriber had not received the 
full amount due to him as itis argued in this case he has not 
done when he bought the chit. Whatever the facts of that case 
may have been, the premises upon which the argument presented 
on behalf of the respondents is based do not exist here because 
in Ex. A itself the Ist defendant states that he received 
Rs. 1,875 and he gives particulars showing how that amount 
was made up. It is therefore quite clear that no arguments can 
be permitted and ought not to have been permitted in second 
appeal to the contrary. We have therefore here the position 
that the 1st defendant received the whole amount due to him in 
respect of the chit which he bought. We have got to consider 
whether the provision which he bound himself down by to be 
liable for the future instalments and on default to have demanded 
from him in a lump the future instalments is a penal one. In 
my view, it clearly is not. It is impossible to see bow these chit 
funds could be successfully carried to a conclusion unless the 





1. (1924) 47 M. L. J. 833. 
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subscribers are bound down to pay and made to pay the instal- 
ments as and when they become due. If a subscriber defaults, 
then it is quite obvious that he can have demanded from him 
the full amount of the instalments which are due fromhim. In 
this case the subscriber (the 1st defendant) received the total 
amount due to him under the chit. This case seems to be covered 
both as regards the facts and the rules by the Bench decision of 
this Court in Vatthinatha Iyer v. Govindaswami Odayarl, 
with which I entirely agree. For these Teasons, in my opinion, 
this provision was not a penal one and this Letters Patent 
Appeal must be allowed with costs both here and in the Second 
Appellate Court. There will be the usual preliminary decree in 
favour of the plaintiff with costs and interest. We reduce the 
rate of interest to 12 per cent. from the date of suit to the date 
fixed for redemption. Time for redemption 3 months. Interest 
at 6 per cent. from the date fixed for redemption till realisation. 

Bardswell, J.—I agree 

S. R. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. Justice PakENHAM WALSH. 


Appavoo Nainar .. Appellant® (2nd Respond- 
ent) 
v. 
Lakshmana Reddi and others .. Respondents (Petitioner and 
Respondents Nos. 3, 8 and 9). 


Execution—Sale of immovable broperty—Non-delivery of the property 
purchased—A pplication by purchaser to Court complaining of non-delivery 
—Dismussal by Court that application was time-barred—Limstation Act 
(IX of 1908), Art. 180—A p plication more a reminder than a fresh one—Res 
judicata, 

A decree-holder purchased some properties in execution sale and, after 
confirmation of sale, not being able to get possession of an item of property, 
a house, put in a delivery petition on 22nd September, 1921. On 23rd Septem- 
ber, 1924, again he filed another delivery petition and an order was passed to 
the effect “Deliver 9—12— 1924” and was dated 13th November, 1924. On 
llth March, 1926, the decree-holder again put ina fresh application com- 
Plaining that the said house was not delivered to him. This execution 
Petilion was dismissed as time-barred as having been made 3 years after 
confirmation of sale. The present application was filed on 3rd March, 1927 
and allowed by both the Lower Courts. 

On the questions whether (1) the application on 3rd March, 1927, per se 
was barred by limitation, and (2) if it was not per se barred, whether it was 


a a es 
"A. A. A. O. No. 146 of 1929, 23rd February, 1933. 
1. (1921) 42 M. L. J. 551. 
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barred onthe principle of ‘res judicata’ by the decision on the execution 
petition of the 11th March, 1926, 


Held, (1) that the present petition should be regarded asa reminder to 
the Court to proceed with the original petition on which delivery was ordered 
and which was never properly disposed of. It was not therefore time-barred 
and according to the ruling in Pattannayya v. Pattayya, (1925) 50 M. L. J. 
215, no time ran against the presentation of such a reminder petition; 

(2), that it was not barred by res jugscata because the order dismissing 
the petition filed on 11th March, 1926, was only valid in the light of that being 
a fresh execution petition. Asa fresh execution petition it was misconceived 
and its dismissal would not prevent the reminder petition being put into 
the Court to proceed with the original petition which remained undisposed of. 

Case-law discussed. 

Appeal against the order of the Court of the Subordinate 
Judge of Cuddalore, dated the 3rd day of November, 1928 and 
madein A. S. No. 71 of 1928 (A. S. No. 23 of 1928 on the file 
of the District Court of South Arcot) preferred against the 
order of the Court of the District Munsif of Cuddalore, dated 
the 27th day of-August, 1927 and made in M. P. R. No. 262 of 
1927 in O. S. No. 369 of 1918 on the file of the Court of the 
District Munsif of Panruti. 


N. Stvaramakrishna Atyar for appellant. 

K. Ramamurthi for M. S. Venkatarama Atyar for respon- 
dents. - 

The Court delivered the following 

Jupcmenr.—The respondent is a judgment-creditor who 
purchased in Court sale certain properties which he had brought 
to sale under his decree. His sale was confirmed on 30th 
August, 1921 and he got possession of some of the properties. On 
a delivery petition filed by him on 22nd September, 1921. Item 6, 
however, a house, was not delivered. On 23rd September, 1924, 
he put in another delivery petition stating that the house in 
question and the garden attached thereto could not be delivered 
to him in the previous delivery order as the said house was 
locked and the house and garden were in the possession of the 
judgment-debtors. The order passed on this was “Deliver 
9—12—1924” and is dated 13th November, 1924. 

On 11th March, 1926, he put in another petition wherein he 
stated that even though order for delivery was sent, he could not 
get possession from the defendants as the said house was under 
lock and key and was still under lock and key. This execu- 
tion petition was dismissed as time-barred on the authority of 
Sree Rajah Vadrevu Viswasundara Rao v. Vannam Paidigadul 








1. (1925) 50 M, L.-J. 72. 
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which held that Art. 180 of the Limitation Act applied to 
such a case and that the application being made more than 
three years after the date of sale was time-barred. The present 
application was filed on 3rd March, 1927. It was allowed by the 
learned District Munsif who relied on Kannan v. Avvulla H ajil 
and on Varadaraja Mudali Vy Murugesam Pillai. The order 
was confirmed in appeal by the learned Subordinate Judge and 
against this the present appeal is filed by the legal representative 
of one of the judgment-debtors. Two questions arise for 
consideration : 


(1) Is the present application per se barred by limita- 
tion? 
(2) If itis not per se barred, is it barred on the prin- 


ciple of “res judicata” by the decision on the execution petition 
presented on 11th March, 1926? 


I will deal with the latter point first. The learned Subordi- 
nate Judge held that it was not barred on the principle of 
res judicata because notice had not been sent to the judgment- 
debtors and also because the former order had proceeded on 
the view of the law that then existed as to procedure and that 
it is laid down in Varadaraja Mudali v. Murugesam Pillais 
that a decision especially on procedure cannot be treated as res 
judicata when the law relating to procedure is held to be 
different. 


For the first position he quotes no authority and it is clearly 
not sustainable. The want of notice to the judgment-debtors 
will not make the dismissal of the execution petition put in 
by the judgment-creditor any the less res judicata against the 
latter (vide Vyapurs Goundan v. Chidambara Mudaliars 
followed in Ramalinga Rowthan v. Sheik Ibrahim Sahiba and 
Lalumia v. Hannissat.) With regard to the second position 
Varadaraja Mudali v. Murugesam Pillai® has not been quoted 
accurately. What was laid down there was that a decision 
especially on procedure cannot be treated as res judicata when 
the procedure itself is changed by the Statute Law. It is not 
contended that there has been any change in the Statute Law 


i 


1. eae 50 Mad, 403: 52 M.L.J. 1. 
2. (1915) LL.R. 39 Mad. 923 at 926 : 30 M.L.J. 460. 
3. (1912) LL.R. 37 Mad. 314: 24 M.L.J. 26, _ 
4. (1920) 12 L. W. 34. 5. 1926 M. W. N. 317. 
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here. The learned Subordinate Judge while he mentions that 
notice was not served on the judgment-debtor does not say that 
he relies on this and he rests his decision on the ground, which 
has also been taken before me, that the petitioner is entitled to 
ignore the petition of lith March, 1926, as the original delivery 
petitions had not been disposed of. 


The final order on the ie “petition of 22nd September, 
1921, was simply “closed” and on the petition of 23rd Septem- 
ber, 1924 “deliver 9—12—1924” after which there is no 
further order on it. There seems to be very little authority on 
the question as to what is the position of a decree-holder who ` 
purchases in Court auction and being obstructed by the judg- 
ment-debtor asks that the obstruction should be removed, gets 
an order of delivery, but leaves the matter there. 


The decision in Kannan v. dvvulla Hajil, which was given 
on 14th September, 1926, does not appear to me easy to reconcile 
with the decision in Sree Rajah Vadrevu Viswasundara Rao 
Bahadur v. Vannam Pasdigadu8, which was passed on 24th 
July, 1925 and the latter decision is not referred to in the 
former. Each is by a Bench of two Judges of this Court. In 
the former case it was held that an application for delivery of 
possession by a decree-holder who had purchased in Court 
auction was a step-in-aid of execution of his decree, and was so 
even though not made in the course of a pending execution. In 
Sree Rajah Vadrevu Viswasundara Rao Bahadur v. Vannam 
Paidigadu3 it was held that an application for delivery of 
possession of immovable property purchased by a person at a 
sale held in execution of a decree falls under Art. 180 of the 
Limitation Act, and must be made within three years of the 
date on which the sale becomes absolute. The fact that during 
that period an order for delivery had been passed but delivery 
not effected owing to his, the decree-holder’s, own default does 
not extend the period of limitation. It is not clear whether in 
this case the auction-purchaser was the decree-holder or not, 
and the obstructor the judgment-debtor. If the petitioner was 
not the decree-holder the decision may be consistent with 


-Kannan v. Avvulla Hajs1 but it would not be applicable to the 


present case. If he was the decree-holder then I must follow 








1. (1926) IL.R. 59 Mad. 403: 52 ML.J. 1. 
2. (1925) 50 MLL.J. 72. 
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the later decision and hold that such application for delivery is 
a step-in-aid of execution of the decree and therefore comes 
under Art. 182 of the Limitation Act. 


As I said above the question of the position of a purchas- 
ing decree-holder who is obstructed by the judgment-debtor 
and gets an order of delivery which is not further executed 
seems to be almost bare of authority. 


We may however look at the class of cases where the 
decree-holder cannot proceed with his execution because of a 
stay imposed by Court. The view of the Full Bench of 
Allahabad is that he has three years after the removal of the 
stay to renew his petition after which it would be barred under 
Art. 181, Limitation Act—vide Chhattar Singh v. Kamal 
Singhi. But a case reported of our High Court in 
Pattannayya v. Pattayya® seems to hold that there is no limita- 
tion in such cases, as the original petition must be disposed of 
and till it is disposed of remains pending. It was held in that 
case that an application of 1915 was not barred in 1921 and 
that the application made in the latter year was neither a 
further application for execution nor an application to revive 
that of 1915 but was only intended to call the attention of the 
executing Court to the fact that the application of 1915 had to 
be proceeded with and that the application of 1921 was there- 
fore not barred. This being the position of our High Court it 
would follow that if the delivery petition of 1st October, 1921 
or 23rd September, 1924, had been stayed by a Court order the 
present petition would not be time-barred. Is this principle to 
be applied where there has been obstruction by the judgment- 
debtor which the purchasing decree-holder has made an attempt 
to remove but has not persisted in such attempts? 


On that point I can find no authority. There are however 
certain remarks in Sree Rajah Vadrevu Viswasundara Rao 
Bahadur v. Vannam Paidigadu3, which though they are obiter 
are some guide. In that case the application was held to be 
time-barred not having been made within three years of the 
confirmation of the sale but the learned Judges say at page 74: 


“Where the Court is unable to give effect to its order by reason of the 
absence of the petitioner who is bound to be present in order to take delivery 





1. (1926) L L. R 49 AIL 276 (F.B.). 2. (1925) 50 M. L. J. 215. 
3. (1925) 50 M. L. J. 72. 
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or owing to causes over which he has no control it is not the duty of the 
Court to give notice to show cause why the petition should not be dismissed. 
It would be different if the delivery was obstructed by the judgment-debtor. 
If owing to anything that the judgment-debtor does or owing to causes 
which are beyond the control of the auction-purchaser the delivery is not 
effected it may be said that the order for delivery remains in force and a 
subsequent application to execute that order is a valid application even if that 
application is made more than three years after the date of the sale being 
made absolute.” y 


1 


They agreed however with Oldfield, J., in Nandur Subbayya 
v. Sri Rajah Venkataramayya Appa Rao Bahadur! that Art. 180 
was the proper article applicable to a case where the decree- 
holder was at fault. Now in the present case it may be noticed 
that the alleged obstruction has never been denied in any 
counter put in by the judgment-debtor. Iam of opinion that 
the order “ closed ” was not a proper disposal of the petition of 
22nd September, 1921 and- all the subsequent petitions for deli- 
very must be taken to be simply reminders to the Court that 
this petition was pending. As regards the dismissal of the 
petition of 11th March, 1926, as time-barred, that order would 
be simply the dismissal of a misconceived petition which, 
regarded as a fresh petition for execution was out of time. Vide 
Ramchandra v. Shriniwas%. It has frequently been held that 
orders such as “closed” and “recorded” made for statistical 
purposes are not disposals of execution applications. It may 
be that the Court could have called on the decree-holder to take 
further steps to get the obstruction removed on pain of having 
his execution petition dismissed, and if he had failed to do so 
the dismissal of the execution petition might have been proper. 
It is unnecessary to express any opinion on this point because 
the Court did not take any such step. 


On the whole it appears to me that where the judgment- 
debtor has by his obstruction prevented a delivery ordered by 
the Court being carried into effect he must take the conse- 
quences of his action and that, unless possibly, as mentioned 
above, the Court calls on the decree-holder to take further action 
to enforce the delivery order, he cannot say that the petitioner 
must move in the matter and not himself. It is objected that 
in the present petition the petitioner has asked that the order 
dismissing the petition, dated 11th March, 1926, as time-barred 
should be set aside. Ido not think it material that petitioner 





1, 1918 M., W. N. 214. 2. (1921) I.L.R. 46 Bom. 467. 


LXV] THE MADRAS LAW JOURNAL REPORTS. 311 


may have misconceived his remedy in this respect and it is also 
to be noted that in para. 3 (5) he urges that there is no limita- 
tion for that petition which is not an incorrect way of putting 
it if that petition is regarded as a reminder to the Court that 
the first execution petition is pending. 

In my opinion then the answer to the two questions pro- 
pounded at the beginning of this order are : 


1. The present petition should be regarded as a reminder 
to the Court to proceed with the original petition on which 
delivery was ordered and which was never properly disposed of. 
It is not therefore time-barred and according to the ruling in 
Patiannayya v. Pattayyal no time runs against the presentation 
of such a reminder petition. ` 

2. Itis not barred by res judicata because the order dis- 
missing the petition filed on 11th March, 1926, was only valid in 
the light of this being a fresh execution petition. As a fresh 
execution petition it was misconceived and its dismissal will not 
prevent this reminder petition being put into the Court to pro- 
ceed with the original petition which remains undisposed of. 

In the result the appeal fails and is dismissed with costs. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PresENT:—Si1g Horace OWEN COMPTON BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE BARDSWELL. 





Munisami Goundan .. Petitioner*® (Plaintif) 
v. 
Kutti Mooppan and others .. Respondents (Defendants 
2 to 4). 


Hindu Law—Promissory note—Execution by father before partition— 
Endorsemenis by father on behalf of sons after partition—Swuit, whether 
would lie against sons—Liability of sons. 


In a suit on a promissory note executed by a father before partition of the 
joint family of which he was head, where endorsements of the father, by way 
of acknowledgment after the said partition, were found on the document 
itself and the plaintiff relied on those endorsements to save limitation, on the 
question whether the sons would be liabJe on the note, 


Held, that since the original debt for which sons were liable was incurred 
before the partition, the fact that the debt had been acknowledged by the 
father after partition would not alter the position and could be distinguished 
from a case where a note had been renewed after partition and a suit was 
based on the renewed promissory note only. Therefore the some were liable. 


* C. R. P. No. 1031 of 1928. 10th February, 1933. 
2. (1925) 50 M.LJ. 215. 
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In the case of a renewed promissory note the suit is not upon the 
original debt at all but upon the renewed promissory note. There is nothing 
which can take away from a father his authority from his sons to make a 
payment during the period of limitation in respect of a debt incurred by him. 


Peda Venkanna v. Sreenivasa Deekshaiulu, (1917) I. L.R. 41 Mad. 
136: 33 M. L. J. 519, distinguished. 


Swbramania Atyar v. Sabapathy Aiyar, (1927) L L. R. 51 Mad. 361: 54 
M. L. J. 726 (F. B.), and the observations of Anantakrishna Asyar, J., on 
p. 410, referred to. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Vellore, dated the 9th day of December, 1927, in Small Cause 
Suit No. 379 of 1927. 


Kasturi Seshagiri Rao and V. Kachapeswara Aiyar for 
petitioner. 


A. Viswanatha Atyar and A. Ramaswami Atyar for 
respondents. 


The Court delivered the following 


Jupcments. The Chief Justice.—The suit out of which 


this petition arises was for Rs. 200, balance of principal and 
interest under a promissory note, dated the 27th May, 1918, 
executed by the Ist defendant, the father of defendants 2 to 4 
in the suit. There are three endorsements on the promissory 
note, dated the 21st May, 1921. 1st July, 1922 and 5th December, 
1924, made by the Ist defendant. These endorsements are 
relied upon by the plaintiff as saving the suit from the bar of 
limitation. The Ist defendant did not defend the suit and the 
2nd and 4th defendants raised the plea that the family had 
become divided twenty years ago. If they had succeeded in 
showing that division twenty years ago, clearly no question 
would have arisen as regards their liability because the promis- 
sory note would have been executed by Ist defendant after that 
division. The learned District Munsif has found that at any 
rate by 1922 the defendants had become divided and although 
he does not find the exact date of the division, it must be taken 
that in his view the family became divided after the execution 
of the promissory note. The learned District Munsif found that 
defendants 2 to 4 were not liable because, although the debt had 
been incurred before the partition, the promissory note in 
respect of that debt was acknowledged after partition; and in 
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support of that view he referred to Peda Venkanna v. Sreeni- 
vasa Deekshatulul, where it was held that a Hindu son is not 
liable during his father’s life-time on a promissory note executed 
by his father after partition in renewal of a note executed by 
the father before partition. Following this decision he held that 
the 1st defendant would have no authority to make any payment 
or endorse such payment on the promissory note on behalf of 
his sons. I do not think that Peda Venkanna v. Sreenivasa 
Deekshatulul is any authority upon the latter point. In that 
case a promissory note had been executed by the father of the 
other defendants before partition, and as before stated, after 
partition, the father executed the suit promissory note in 
renewal of the prior promissory note. Wallis, C. J. on page 142 
states that the father had no authority from the son to renew 
the note after partition. Kumaraswami Sastri,: J., the other 
member of the Bench, at page 143 states: 

“In the case of renewal by the father alone after partition of a note 
executed before partition the case is much stronger as I can see no equity in 
allowing a Hindu father to renew and keep alive a debt (increased by the 
addition of interest and principal at each renewal) so as to throw upon the 


son the duty of paying ıt out of properties that fall to his share The renewed 
note must in my opinion be treated as a new obligation incurred after 


partition.” 

In the Full Bench case of Subramania Atyar v. Sabapathy 
Aiyar2, which held (Coutts Trotter, C. J. and Srinivasa 
Aiyangar, J., dissenting) that a simple creditor of a father in a 
joint Hindu family is entitled to recover the debt from the 


shares of the sons after a bona fide partition between the father’ 


and the sons. Anantakrishna Aiyar, J., after a careful review 
of the authorities touching this question at page 410, states that 
the trend of judicial decisions has been to the effect, amongst 
others, that if the cause of action for the suit be not the 
original debt incurred before the partition but a promissory 
note executed by the father alone after partition though in 
renewal of a promissory note executed by him before partition, 
the sons are not liable to any extent if the suit be based on the 
renewed promissory note only. That opinion is in conformity 
with the observations of Wallis, C. J. and Kumaraswami 
Sastri, J., in Peda Venkanna v. Sreenivasa Deekshatulul. 
Neither Peda Venkanna v. Sreenivasa Deekshatulul nor 





1. (1917) I. L. R. 41 Mad. 136: 33 M. L. J. 519. 
2. (1927) I. L. R. 51 Mad. 361: 54 M. L. J. 726 (F. B.). 


R—40 





Beasley, C.J. 


Bardswell, J. 


314 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


Subramania Aiyar v. Sabapathy Aiyarı is any authority for the 
view that sons are not liable for a debt on a promissory note 
executed by the father before partition and after partition kept 
alive by endorsement of part payment of the debt made by the 
father having the effect ofcourse of keeping the debt alive. In 
Subramania Aiyar v. Sabapathy Aiyarl it is quite clear that 
Anantakrishna Aiyar, J., was referring to a suit not on the 
original debt but a suit based on a renewed promissory note and 
in Peda Venkanna v. Sreenivasa Deekshatulu8 also that was 
the position. The two positions, in my opinion, are quite 
distinct. If as Subramania Atyar v. Sabapathy Aiyar! decides, 
sons are liable after partition for the original debt of the father 
incurred before partition, then the fact that the debt has been 
acknowledged by the father, in my view, does not alter the 
position. The suit in such a case is on the original debt for 
which the sons are liable. But in the case of a renewed pro- 
missory note the suit is not upon the original debt at all but 
upon the renewed promissory note and I can see nothing which 
can take away from a father his authority from his sons to 
make a payment during the period of limitation in respect of a 
debt incurred by him. It is another matter altogether to wipe 
out the original debt and substitute therefor another debt. 
Therefore upon this point, in my opinion, the learned District 
Munsif was wrong but it is only fair to say that when he gave 
judgment he had not before him the judgment in Subramansa 
Atyar v. Sabapathy Atyari, which was delivered in the same 
month and which of course not being then reported was not 
referred to in the arguments of counsel. For these reasons, in 
my opinion, this petition must be allowed with costs. 
Bardswell, J.—I agree. 


K.C: Petition allowed. 





1. (1927) I. L. R. 51 Mad. 361: 54 M. L. J. 726 (F. B.). 
2, (1917) L L. R. 41 Mad, 136: 33 M. L. J. 519. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prusent:—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice ann Mr. Justice BARDSWELL. 


S. Narayana Iyengar, Trustee of Sri 
Santhanagopalaswami Ranganatha- 
swami Temple, Kila Pattam ... Petttioner* (Petitioner) 


Vv. 
K. V. Desika Chariar .. Respondent (Respondent). 
Madras Hinds Religious Endowments Act (II of 1927), S. 78—Order Narayana 
for delivery of possession in favour of trustee—Refusal of obstrucior to Iyengar 
obey—A pplication by trustee for enforcement of order through Court. D sad 


Where the trustee of a temple applied to the District Court under S. 78 Chariar. 
of the Madras Hindu Religious Endowments Act and obtained an order 
against an obstructor directing him to deliver up the temple and its properties 
to the petitioner but the obstructor disobeyed that order and thereupon the 
petitioner applied to cause delivery of possession to be given to him by an 
officer of the Court, 


Held, that the Court had jurisdiction to pass the order applied for. In 
giving the Court jurisdiction under S. 78 to make orders for delivery of 
possession the legislature must be taken to have impliedly granted the power 
of doing all acts necessary for the execution of its order. 


National Telephone Co., Ltd. v. Postmaster-General, (1913) A. C. 546, 
referred to. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Court of Tinnevelly, 
dated the 20th November, 1928 and made in E. P. No. 22 of 
1928 in O. P. No. 79 of 1927. 

K. V. Sesha Atyangar for petitioner. 

R. Krishnaswami Aiyangar for respondent. 

The Court delivered the following 

Jupcments. The Chief Justice.—This petition at the in- Beasley, CJ. 
stance of Krishnan Pandalai, J., has been referred to a Bench 
although our learned brother himself felt very little doubt that 
the order in this case was wrong. 

The facts of the case are that under S. 78 of the Madras 
Hindu Religious Endowments Act the petitioner, being a trustee ~ 
of a temple, appointed under the Act, obtained an order from the 
District Court against an obstructor directing him to deliver up 
the temple and its properties to the petitioner. The obstructor 
disobeyed that order. The petitioner then applied to the District 
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Court to cause delivery of possession to be given to him by 
an officer of the Court. The learned District Judge was of the 
opinion that he had no jurisdiction to pass such an order because 
the provisions of the Civil Procedure Code have not been made 
applicable to the Religious Endowments Act which, in his 
opinion, is a self-contained Code and the order contemplated 
under S. 78 of the Act is not a decree which can be enforced 
under the provisions of the Civil Procedure Code. S. 78 of the 
Act enables the Court on application by a person appointed as 
trustee by the Committee or the Board in accordance with 
the provisions of the Act and on production of the order of 
appointment to order the delivery to such person of possession 
of the mutt, etc., where such person is resisted in or prevented 
from obtaining such possession. If the view of the learned 
District Judge is correct, it means that, although the Court may 
make an order for delivery of possession, it cannot enforce its 
order. That, it seems to me, is a position that can hardly have 
been intended by the legislature which must, in giving the Court 
jurisdiction under S.-78 to make orders for the delivery of 
possession, have impliedly granted the power of doing all acts 
necessary to the execution of its order. (Maxwell on Inter- 
pretation of Statutes, V Edition, p. 575.) It is obvious that the 
power to make orders would be useless if these could not be en- 
forced. In National Telephone Company, Lid. v. Postmaster- 
Generali Viscount Haldane, L. C., at page 552 stated: | 


“When a question is stated to be referred to an established Court with- 
out more, it, in my opinion, imports that the ordinary incidents of the proce- 
dure of that Court are to attach, and also that any general right of appeal 
from its decisions lkewise attaches.” 


At page 555 Lord Atkinson stated: 


“It is sumply the question of extending the jurisdiction of an existing 
Court of law, with all its incidents including a right of appeal, to a new 
matter closely resembling in character those matters over which it has already 
jurisdiction as a Court of law” 


and at page 557 Lord Shaw stated: 


“In the general case, when a Court of record (which the Railway and 
Canal Commission is by the Act of 1888, S. 2,) becomes possessed, by force 
of agreement and statute, of a reference to it of differences between parties, 
the whole of the statutory consequences of procedure before such a Court 
ensue.” 

This case shows that, when once a Court is given a juris- 


diction, the necessary consequences flow from its exercise of 


1. 41913) A. C. 546. 
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such jurisdiction without any express words. In my opinion, 
the learned District Judge came to a wrong conclusion in this 
case and the Court’s order can be enforced in the usual way in 
which orders for the delivery of possession are enforced. This 
Civil Revision Petition must, therefore, be allowed with costs 
both here and in the Court below, the order of the Lower Court 
set aside and the case remanded to the District Court for 
disposal according to law. 


Bardswell, J —I agree. . 
B. V. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PAKENHAM WALSH. 
Ni R. M. Govindarajulu Naidu .. Appelani* (Defendant) 


v. 
The Secretary of State for India \ 
in Council represented by the 
Collector of Trichinopoly .. Respondent (Plainnff). 


Madras Abkari Act (I of 1886), S. 28—Default by contractor—Sale of 
his house for recovery of dues—Fatlure by vendee to deposit purchase price 
—Re-sale—Encumbrance on property unknown to parties at the lime of 
first sale—Low price fetched by re-sale—Sust by Government against first 
vendee for loss caused by re-sale—Amount claimable—Madras Revenue 
Recovery Act (II of 1864), S. 36. 

An abkari contractor committed default in the payment of the monthly 
rental due to the Government. The Government sustained loss on re-sale of 
the shop and put up the house of the defaulter for sale. The defendant bid 
for Rs. J,805 at the auction and the property was knocked down to him. He 
did not, however, deposit the necessary amount within the time mentioned in 
the conditions of sale. The Government therefore re-sold the house. At the 
re-sale, the price was only Rs. 20 The Government therefore brought this 
suit to recover the loss caused by the re-sale from the defendant. At the 
time of the first sale, both the Government and the defendant were not aware 
of the existence of an encumbrance on the property and that accounted for 
the low price at the re-sale. 

Heid, that (Ñ a sale under the Act did not require confirmation by the 
Collector; 

(44) although a sale for default under the Abkari Act is held in the 
manner of one for recovery of arrears of land revenue under Madras Act II 
of 1864 the property is not sold free of encumbrance as it 1s in a land revenue 
sale; 

(iii) although the Government may not be legally bound to notify in 
the sale of immovable property for default under the Abkari Act that it is 
subject to encumbrance, the fact that the forms of sale proclamation were 
identical with those of the sale for revenue arrears was apt to mislead the 
public into thinking that the sales were free of encumbrances; 

(iv) the property sold subject to a mortgage at the re-sale was not the 
same as the property purchased by the defendant at the first sale, not subject 
to the mortgage; 


* Second Appeal No. 201 of 1929. 30th March, 1933. 
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Baijnath Sahai v. Moheep Narain Singh, (1889) L L. R 16 Cal. 535; 
Kali Kishore Deb Sarkar v. Gur Prosad Skul, (1897) I. L. R. 25 Cal. 99 
and Venkatachellamayya v. Nilakanta Giryee, (1917) I. L.R.41 Mad. 474: 
34 M. L. J. 156, referred to; 


' (v) the amount which the Government was entitled to recover was— 
not the difference in prices—but the difference between the amount bid for at 
the first sale and the price fetched by re-sale with any encumbrance amounts 
due at the time of the re-sale added to the latier figure. 


Appeal against the decree, dated 16th July, 1928, of the 
District Court of Trichinopoly in A. S. No. 221 of 1927 pre- 
ferred against the decree, dated 17th June, 1927, of the Court 
of the Principal District Munsif of Trichinopoly in Original 
Suit No. 341 of 1925. 

T. R. Venkatarama Sastri and M. S. Vaidyanatha Aiyar 
for appellant. 

The Government Pleader (P. Venkataramana Rao) for 
respondent. 

The Court delivered the following 

Jovcment.—An abkari contractor committed default in 
payment of the monthly rental due to the Government. The 
Government sustained loss on re-sale of the shop and they there- 
fore put up the house of the defaulter for sale. The defendant 
bid for Rs. 1,805 at the auction and the property was knocked 
down to him. He did not however deposit the necessary amount 
within the time mentioned in the conditions of sale or after- 
wards. The Government therefore re-sold the house. At the 
re-sale held on the 18th August, 1924, the sale price was only 
Rs. 20. The Government therefore brought this suit to recover 
from the defendant the loss caused by the re-sale, namely, 
Rs. 1,805—Rs. 20 or Rs. 1,785 with interest at 6 per cent. per 
annum from the date of the re-sale. The defendant admitted 
having bid for Rs. 1,805 but pleaded that the sale was vitiated 
by non-disclosure of material facts amounting to fraud; that 
while the property was heavily encumbered the selling officer 
told him that there was no encumbrance. He made certain 
other allegations also as regards irregularity in the publication 
and the conduct of the sale. The findings of the trial Court 
were that both the Government Officers and the defendant were 
ignorant of the existence of the mortgage in favour of one 
Santhanam Atyangar and since in the re-sale when the mort- 
gage became known only Rs. 20 was bid for, it was reasonable 
to hold that the defendant would not have bid Rs. 1,805 if he 
had been aware of the mortgage. As regards the legal effect, 


LXV] THE MADRAS LAW JOURNAL REPORTS. 319 


the learned District Munsif held that both parties having under 
a mistake of fact consented to the agreement, S. 20 of the 
Contract Act applies, and he therefore dismissed the suit. On 
appeal the learned District Judge agreed that both parties were 
ignorant of the existence of the prior mortgage on the suit 
property but held that the principle of caveat emptor applied 
and that therefore the Government was entitled to a decree as 
prayed for, Against this the defendant has preferred this second 
appeal. 

Certain admitted legal positions may be stated. Although 
a sale for default under the Abkari Act is held in the manner 
of one for recovery of arrears of land revenue under Act II of 
1864, the property is not sold free of encumbrance as it is ina 
land revenue sale. It is also admitted that if the sale were a 
private one between two private parties, the buyer could compel 
the seller to discharge the encumbrance on the property which 
exists on the date of the sale if the property is sold free from 
encumbrance. It is also admitted that if il were a Court sale, 
unless there was some misrepresentation by the selling officers 
or some default of the person who verified and signed under 
O. 21, R.66(3) the statement which should accompany an appli- 
cation for an order for sale, the purchaser would have to bear 
the loss of the non-mention of an existing mortgage. There 
is only one case in which he could have a remedy and that is 
if the judgment-debtor had no interest at all in the property. 

The appellant takes two grounds. Firstly, that as the sale 
required confirmation by the Collector the contract was not com- 
pleted and therefore the principle of caveat emptor does not 
apply. Muthu Pillai v. The Secretary of State for Indial is 
quoted in this connection. But the learned Government Pleader 
has sent for the records of that case, and it turns out not to 
have been a sale under the Revenue Recovery Act but a sale by 
the Government of certain poramboke land belonging to the 
Government. That sale was dependent on the confirmation of 
ihe Collector and it is clear that he had full liberty to confirm 
or refuse to confirm it as he chose. A sale under Act II of 1864 
is entirely different. The power of the Collector to refuse to 
confirm the sale is confined to sales which he can set aside. 
The grounds of setting aside a sale are those set out in S. 37-A 
and S. 38 of the Act. The effect of holding that a contract 
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of sale held under Act II of 1864 is not completed until the 
Collector has confirmed it would be practically to nullify the 
provisions relating to default by the purchaser to make the 
deposit or to complete the purchase, because he could take 
advantage of his own default and plead that there was no com- 
pleted contract as the sale had not been confirmed by the 
Collector. The right of re-sale under S. 36 (4) arises on 
default whereas the question of confirmation arises only later. 
Watson v. Davies,1 quoted for the appellant in this matter is a 
case of a private sale and is therefore not in point. So far as 
this ground of appeal goes, I think it cannot be sustained. 


The second ground urged is that the property sold at the 
re-sale is not the same as the property purchased by the 
defendant at the first sale, and therefore the loss at the second 
sale is not the measure of the damages arising by the default 
of the defendant to complete his purchase at the first sale. For 
the appellant are quoted, Baijnath Sakai v. Moheep Narain 
Singhs, Kali Kishore Deb Sarkar v. Guru Prosad Sukuls and 
V enkatachellamayya v. Nilakania Girjees. The reply to this 
point on bebalf of the Government is on the following lines- 
The method of recovery in case of default with respect to an 
abkari contract being under Act IT of 1864, the sale is regulat- 
ed by the provisions of that Act and S. 36 of that Act describes 
the manner in which the sale is to be held, which is as follows: 
“In the sale of immovable property under this Act the following 
rules shall be observed:—First—The sale shall be by public 
auction to the highest bidder. The time and place of sale shall 
be fixed by the Collector of the District in which the property 
is situated,.or other officer empowered by the Collector in that 
behalf. The time may be either previous to or after the 
expiration of the Fasli year. Second.—Previous to the sale the 
Collector, or other officer empowered by the Collector in that 
behalf, shall issue a notice thereof jn English and in the language 
of the District, specifying the name of the defaulter ; the position 
and extent of land and of his buildings thereon; the amount 
of revenue assessed on the land or upon its different sections; 
the proportion of the public revenue during the remainder of 
the current Fasli; and the time, place and conditions of sale. 
wh a a 


1. (1931) 1 Ch. 455 at 468. 
2. (1889) I.L.R. 16 Cal 535 at 538. 3. (1897) LL.R. 25 Cal 99 at 102, 
4, (1917) LLR 41 Mad. 474: 34 M. L. J. 156. 
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This notice shall be fixed up one month at least before the sale 
in the Collector’s office and in the Taluk cutchery, in the nearest 
police station-house, and on some conspicuous part of the land.” 
There is, it is argued, no obligation here to publish the mort- 
gages on the property or to make any statement that it is not 
being sold free of mortgages and the property re-sold 
in this case did not differ in description on any point 
from the description required under S. 36 (2). In reply 
to this, two points can, I think, be legitimately urged. 
Although the procedure for sale is that under the Revenue 
Recovery Act it is obvious that the circumstances of the 
sale are different and there is one very important difference, 
namely, that the sale for arrears of revenue under the Revenue 
Recovery Act is free of encumbrances. whereas for an Abkari 
default it is not. Although the Government may not be legally 
bound to notify in the sale of immovable property for default 
under the Abkari Act that it is subject to encumbrances, the fact 
that the forms of sale proclamation are identical with those of 
the sale for revenue arrears is certainly apt to mislead the 
public into thinking that the sales are free of encumbrances. 
Though I do not say that this would make any difference in the 
legal aspect of the sale, it is perfectly obvious that S. 36 (2) is 
drawn up with reference simply to a sale of land for arrears of 
Government cist, and it would be quite easy to think of cases 
where house property is sold for arrears under other Acts in 
which though the description as given in S. 36 (2) would apply 
to the property sold at both sales, the property would really be 
different. For instance, suppose in the case of a house, the 
doors, windows, etc., were not included in the second sale or 
suppose even that the house had been burnt down between the 
time of the first and the second sale; nevertheless the words of 
description in this section, that is, the name of tbe defaulter, 
the position and extent of land and of his buildings thereon, 
the amount of revenue assessed on the land or upon its different 
sections, the proportion of the public revenue during the 
remainder of the current fasli, would all equally apply to what 
was being sold on the second occasion as well as to what was 
being sold on the first occasion. Therefore it appears to me 
that it cannot be argued that if the Government has followed the 
wording laid down in S. 36 (2), and if under that wording the 
description of the property remains the same for the second 
R—41 
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sale, it necessarily follows that the property sold at the re-sale 
cannot be different from that sold at the first sale. A property 
sold not subject to a mortgage is certainly a different property 
from one sold subject to a mortgage and the decisions in Baij- 
nath Sahat v. Moheep Narain Singhi, Kali Kishore Deb Sarkar 
v. Guru Prosad Sukuls and Venkatachellamayya v. Nilakanta 
Girjee8 proceed on this hypothesis. Whether a difference in 
the property will make a deficit on the second sale damages 
recoverable from the purchaser in the first sale or not isa 
different matter; but the difference in the property itself is 
acknowledged in all these three cases. In Batjnath Sahai v. 
Moheep Narain Singhi it was held that even if the change in 
the property was owing to causes beyond the control of any 
person, the decree-holder must proceed against the defaulting 
purchaser by way of suit and not by way of an application 
under S. 293. In Kali Kishore Deb Sarkar v. Guru Prosad 
Sukul3 it was held that “before the defaulting purchaser can be 
made liable under S. 293, it must appear that the property 
which is the subject of the two sales is the same in every 
respect.” Venkatachellamayya v. Nilakania Girjee8 distin- 
guishes Kali Kishore Deb Sarkar v. Guru Prosad Subuls 
but only on the question as to the liability of the 
purchaser at the first sale. In that case the purchaser 
had himself diminished the value of the property by his 
own act and so could not claim that it should be re-sold 
under the same description. In Nursing Dass Kothari v. 
Chutioo Lall Misseré the sale was by a receiver appointed by 
Court but both parties were in ignorance of a notice of the 
Board of Trustees for the Improvement of Calcutta that the 
site might be acquired as a proposed public street, and the 
plaintiff refused to complete the purchase. He was held to be 
not liable for the decrease of price in the re-sale. This case 
was relied on by the trial Court and is certainly in favour of 
the appellant, though it was sought to distinguish it by saying 
that such a sale is not under a legal process like a Court sale 
or a revenue sale and that in the case of a sale under a legal 
process there can be no remedies except the actual ones given 
by the procedure. It appears to me that a sale by a receiver 
appointed by the Court is just as much a public sale asa 
Se ee A ee ae 
1. (1889) L L. R. 16 Cal. 535. 2 (1897) I. L. R. 25 Cal. 99. 


3. (1917) L L. R. 41 Mad. 474: 34M L. J 156. 
4. (1923) LL.R. 50 Cal. 615. 
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sale in default of abkari dues. The phrase “as if they were 
. arrears of land-revenue ” in the Abkari Act has got to be read 
reasonably. If strictly construed, it would mean that the pro- 
perty is sold free of encumbrances, which is admittedly not the 
case. Idonotthink therefore that the Government in order to 
deprive the appellant of his remedy can say that he is confned 
to what can be found in the processual law in Act II of 1864, 
while they have at the same time to admit that according to the 
terms of Act II of 1864 he should have got the house free of 
encumbrance altogether, which benefit he does not enjoy. It 
was even argued for the respondent that there was no contract 
at all between the appellant and the Government, and for this 
purpose certain remarks in Tirumalaisams Naidu v. Subra- 
manian Chettiarı were relied on. That was a decision 
regarding a sale in execution and the remedies, if any, of 
the purchaser as against the decree-holder. Those remarks, in 
my opinion, have no application to this case. In Venkata- 
chellamayya v. Nilakanta Girji? Wallis, C. J., says: 


“By his failure to complete his purchase the purchaser commits a 
breach of contract and is answerable in damages to the Court or the persons 
on whose behalf it sells, ots., the decree-holder and the judgment-debtor. 
These damages estimated by the ordinary rule consist of the deficiency, 
if any, inthe price obtained at the re-sale as compared with the price at the 
first sale together with the expenses of the re-sale.” 


So also in Kanthammav. Reddi Pantulu3 the following 
observations occur :— 


“ Where in Court auction a property is sold, the auction-purchaser is one 
party to the contract, but the other party to the contract is not in our view 
the judgment-debtor or the decree-holder but the Court itself.” 


So that even in the case of a Court auction it would appear 
that there is something in the nature of a contract between the 
Court and the auction-purchaser. In my opinion the property 
sold at the re-sale was not the same as the property purchased 
by the appellant at the first sale and the difference in price is 
not the amount which the Government is entitled to recover. 
The correct amount which can be recovered from the appellant 
is the difference between what he bid at the first sale and the 
price fetched at the re-sale with any encumbrance amounts due 
at the time of the re-sale added to the latter figure. The 
appellant did offer in Ex. I to pay the purchase price which’he 


1. (1916) I R 40 Mad: 1009 at 1011. 
2 (1917) LL. R 41 are at 478: 34 M. L. J. 156. 
3. (1923) 46 L. J. 134 at 136. 
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bid subject to the Government clearing the mortgage. As it 
cannot be ascertained from the materials on hand what the 
correct amount of the mortgage or mortgages was on the date 
of the re-sale, the first appeal will have to go down for final 
disposal after ascertaining this amount. The Government will 
then be entitled to the difference so found together with interest 
at six per cent. per annum from the date of the re-sale and 
subsequent interest at six per cent. per annum up to the date of 
payment. The Government will pay and receive proportionate 
costs of this appeal. Costs in the Court below will also be 
given proportionately to the result. 


S. R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao, 


The National Indian Life Insurance Co., 
Ltd., represented by J. A. N. Alston, 


resident Manager, Calcutta .. Appellani* (Deft.) 
v. 
Mahadevan and others .. Respondents (Plffs.). 


Ineurance—Policy of life asswrance—Default clause—Construction— 
Non- payment of portion of year’s premium —Surrender value being sufficient 
—Forfetture of policy. 


A policy of life assurance contained a clause as follows: “A policy which 
has acquired a surrender value sufficient to pay at least one year’s premium is 
not forfeited immediately by non-payment of the premium within the days of 
grace; such surrender value being automatically applied in payment of instal- 
ments of premium and interest thereon to keep the policy in force for 80 
long a term as such surrender value will cover.” In a particular year a 
policy-holder paid three instalments amounting to Ra. 113-1-0 but committed 
default as regards the fourth instalment which amounted to Rs. 37-11-0 It 
appeared that the surrender value of the policy on the date of default was 
Rs. 86-3-0, The question having been raised whether the policy was forfeited 
on account of the default of the policyholder, 


Held, that the surrender value was sufficient to pay the year’s premium 
and the policy was not forfeited. The expression "a year’s premium” in the 
policy did not refer to a calendar year's premium in the abstract but referred 
to such portion of the annual premium as was actually payable by the policy- 
holder. 

_ The Courts will, in construing a policy of insurance, far from favouring 
a forfeiture, lean against it. 
Porters Law of Insurance, VII Ed, pp. 79 and 80, relied on. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in A. S. No. 110 of 1928 (A. S. No. 214 
of 1927, District Court) preferred against the decree of the 
Court of the District Munsif of Trichinopoly in O. S. No. 175 
of 1924. 

Rajamanickam instructed by Messrs. Short Bewes & Co. 
for appellant. 

K. V. Krishnaswami Atyar for respondents. 

The Court delivered the following 

JupGmMenT.—A question of some interest has been raised 
in this appeal. The Lower Courts have held that no forfeiture 
was incurred and in my opinion rightly. 

It is unnecessary to quote the relevant clauses of the policy, 
which have been set forth in the careful and well-considered 
judgment of the learned District Munsif. The short point in 
the case is, what is the true construction of the words “suffi- 
cient to pay at least one year’s premium”? Before attempting 
to construe these words, I shall briefly state the facts. The 
year with which we are concerned, is 2nd April, 1920 to Ist 
April, 1921. The annual premium was Rs. 150-12-0, payable 
in four quarterly instalments. Three instalments amounting to 
Rs. 113-1-0 were duly paid, and the fourth instalment, which 
amounts to Rs. 37-11-0, became payable on 2nd January, 1921. 
The default that occurred was in respect of that instalment. 
The point to decide is, whether that default led to a forfeiture 
of the policy. The material portion of the clause runs as 
follows :— 


“A policy which has acquired a surrender value sufficient to pay at least 
one year’s premium is not forfeited immediately by non-payment of the pre- 
mium within the days of grace; such surrender value being automatically 
applied in payment of instalments of premium and interest thereon to keep 
the policy in force for so long a term as such surrender value will cover.” 


What is the intention to be gathered from this clause? The 
surrender valueis treated as the money belonging to the assured 
and so long as the company has in its hands a sum sufficient to 
pay at least a year’s premium, the parties stipulate that the 
policy shall not lapse. This is a provision distinctly intended 
for the benefit of the assured and bearing that in mind, can the 
construction suggested for the insurance company be accepted? 
As [have said, the balance due against the annual premium was 
only Rs. 37-11-0, but the surrender value of the policy on the 
date of default was admittedly Rs. 86-3-0. Was that amount 
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sufficient or not to pay the year’s premium? What then was 
the year’spremium? Out of the premium payable for the year 
in question, Rs. 113-1-0 had already been paid; thus a balance 
of Rs. 37-11-0 only was left. In considering whether the 
surrender value was sufficient to pay the year’s premium or 
not, we cannot overlook that a portion of the year’s premium 
had already been paid. To ignore this circumstance would be 
not only unreasonable but be opposed to the clear intention of 
the parties. This is the view taken by the Lower Courts, and 
in my opinion itis both reasonable and sound. Mr. Raja- 
manickam, the learned counsel for the Company, has referred 
me to Haughton v. Empire Marine Insurance Col where 
Channell, B., observes: 


“A policy of insurance isto be construed by the same rules as olher 
contracts, the duty of the Court being to collect the meaning of the parties 
by taking the language employed in a plain and ordinary sense and not to 
speculate on some supposed meaning which they have not expressed.” 


Surely, I am not departing from this well-known rule of 
construction, but what is more to the point is, that it is equally 
well settled that the Courts will, far from favouring a forfei- 
ture, lean against it. See Porter's Law of Insurance, VII 
Edition, pp. 79 and 80 and Woodfall on Landlord and 
Tenant, 22nd Edition, p. 397. What the Company suggests is, 
that a year’s premium means a calendar year’s premium; in 
other words, a full year’s premium in the abstract, without 
reference to the amount actually due for any particular year. 
This could not have been the intention of the parties. The 
words “such surrender value being automatically applied in 
payment of instalments of premium ....... for so long a 
term as such surrender value will cover” clearly negative the 
contention put forward for the insurance company. I under- 
line the two words in that clause, namely, “automatically” and 
“instalments”. 

In the result, the second appeal fails and is dismissed with 
costs. 

B. V. V. Appeal dismissed. 





1. (1866) L. R. 1 Exch, 206. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. JUSTICE CORNISH AND MR. Justicz BARDS- 
WELL. 

A. C. T. Nachiappa Chettiar of 
Alagapuri, Karaikudi Circle, 


Ramnad District .. Peitttioner* (Assessee) 
v. 
The Commissioner of Income- K 
tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), S. 60—Scope—Government of India 
Notification, dated 12th October, 1929—E fect of—Profits exempted only 
from income-tax, but not super-tar. 


Under S. 60, the Government of India can, by notification, deal with 
income-tax and super-tax but it does not follow that it cannot exempt, 
reduce in rate or otherwise modify income-tax alone or super-tax alone 


The Government of India Notification, Finance Department (Central 
Revenue) No 21, dated 12th October, 1929, exempts the assessee from the 
payment of income-tax in respect of such part of the profits of a firm which 
has discontinued its business if tax had at any time been charged on such 
business under the Incometax Act (VII of 1918) or if an assessment has 
been made on the firm in respect of such profits under S. 25 (1) of the 
Income-tax Act (XI of 1922). This notification does not, however, extend 
to super-tax and the profits so exempted from income-tax can be included for 


ascertaining whether the income is sufficient to make it chargeable to super- 
tax. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 

In accordance with the High Court’s order I have the honour 
to refer the following case for the decision of the Hon’ble the 
Judges of the High Court under S. 66 (3) of the Indian Income- 
tax Act (XI of 1922) (hereinafter referred to as the Act). 

The petitioner is the manager of a Hindu undivided family 
carrying on banking business at Alagapuri in the Ramnad District 
and at Minhla and Sitkwin in Burma. During the year 1928-29 
the petitioner was a partner with P. L. S. M. Muthukaruppan 
Chettiar, Karaikudi, in two firms ‘C. T. A. M., Minhla’ and 
‘C. T. A. S. M., Sitkwin’. On the 12th December, 1928, these 
partnerships were dissolved and the petitioner and the other partner 
started separate businesses of their own in these two places. 

During the assessment of the petitioner for the year 1929-30 
(previous year Tamil year Vibhava, 13th April, 1928 to 12th April, 
1929) the petitioner represented to the Income-tax Officer, Karai- 
kudi, I Circle (the Assessing Officer) that there had been a dis- 
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continuance of the two partnership businesses in Burma within the 
meaning of S. 25 (3) of the Act and that the firms were claiming 
relief under this section before the Income-tax authorities in Burma. 
Pending receipt of information from the Burma Income-tax 
authorities the Income-tax Officer, Karaikudi, assessed the peti- 
tioner on 31st July, 1929. on the profits of his own businesses at 


. Alagapuri, Minhla and Sitkwin leaving out of account his share in 


the two partnership businesses at Miuhla and Sitkwin in Burma. 
The Income-tax Officer, Tharrawaddy, Burma (who was the 
assessing officer in the case of the two Burma partnerships and the 
other partner of these firms, P. L. S. Muthukaruppan Chettiar) 
held subsequently that each of the two partners who started 
separate businesses of their own on the dissolution of the old 
partnerships had succeeded to a part of the old partnership busi- 
nesses and in this view assessed the other partner for the year 
1929-30 on his share of the profits of the dissolved firms as well as 
on his income from other sources. On receipt of this information 
in April, 1930, the Income-tax Officer, Karaikudi, I Circle, started 
proceedings under S. 34 of the Act, to assess the petitioner on his 
share of the profits of the Burma partnerships, which amounted to 
Rs. 89,318. The Income-tax Officer included this amount'in the 
additional assessment made upon the petitioner on the 10th July, 
1931, and levied both income-tax and super-tax. In the meanwhile 
the Commissioner of Income-tax, Burma, on a revision petition 
preferred by the other partner P. L. S. M. Muthukaruppan Chettiar 
against his assessment in Burma, conceded that the partnership 
businesses in Minhla and Sitkwin had been discontinued and that 
the partners had not succeeded to any part of the business of the 
two firms. Information was received of this by the Income-tax 
Officer, Karaikudi, on 27th July, 1931. 

The petitioner appealed against the additional assessment on 
29th July, 1931, and contended that in view of the decision of the 
Commissioner of Income-tax, Burma, it should be cancelled. The 
Assistant Commissioner cancelled the petitioner's assessment to 
income-tax but upheld the assessment to super-tax. This decision 
was based on the notification of the Government of India, Finance 
Department (Central Revenues) No. 21, dated 12th October, 1929, 
which exempts from “ income-tax ” a partner’s share of. the profits 
of a discontinued business. Copies of the notification of the 
Government of India and the Assistant Commissioner's order are 
filed, marked Exs, A and B respectively. 

The petitioner applied to me under S. 33 for cancellation of 
his assessment to super-tax but I declined to interfere. He then 
filed an application before me under S, 66 (2) of the Act, and 
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required me to state a case and refer certain questions for the 
decision of the High Court. I declined to do so on the ground that 
no question of law arose on the facts of the case, A copy of my 
order is filed, marked Ex. C. ake i 


The petitioner thereupon moved the High Court under S. 66 
(3) of the Act and in its order, dated 30th August, 1932, the 
High Court has directed me to state a case and refer the following 
question:— ~~ 7 


Question.— Whether upon the facts of this case the assessee is liable to 
be assessed to super-tax upon the income exempted by Government of India 
Notification, Finance Department (Central Revenues) No. 21, dated 12th 
October, 1929, 


Under Ss. 3 and 4 (1), tax is payable by an assessee in respect 
of all his income, profits or gains as described or comprised in 
S.6 of the Act. That the petitioner derived Rs. 89,318 as his share 
of profits from the two partnerships in Burma during the year of 
account in question is not denied. Nor is it the petitioner’s case 
that the firms in Burma were assessed to tax on these profits so as 
to bring the provisions of S. 14 (2) (b) or the proviso to S. 55 
into operation. Hence the petitioner’s share of the profits of the 
two firms would be liable both to tncome-iax and super-tax in his 
hands but for the Notification of the Goverument of-India mention- 
ed above. This Notification exempts an assessee from the income- 
tax payable by him in respect of his share of the profits of the firm 
which has discontinued its business. It specifically provides that 
such share of the profits shall be included in computing his tota 
income, and it is upon the total income that super-tax is chargeable. 
The petitioner’s contention is that the word “ income-tax ” in this 
Notification includes ‘‘super-tax”. But there are no grounds for 
assuming that the word means more than it says. On the contrary 
where the Government of India intend that an exemption under 
S. 60 should cover both income-tax and super-tax the language 
that they have employed is different, vis., that the classes of income 
in question shall be exempt from the tax payable under the Act. 
Examples of this are the Notification of the Government-of India 
No. 878-F., Separate Revenue Income-tax, dated 21st March, 1922, 
and Finance Departinent (Central Revenues) R. Dis. No. 291-I. T./ 
25, dated 25th August, 1925. Copies of these Notificalions are 
filed, marked Ex. D. The fact that the firms are entitled under 
S. 25 (3) of the Act to exemption both from income-tax and 
super-tax on their income, profits or gains of the period between 
the end of the previous year and the date of discontinuance does 
not imply that the partners also are exempt from income-tax and 
guper-iax in respect of their shares of such profits. A 

R—42 


F.-B. 
-Nachiappa 
Chettiar 
y. 

The 
Commis- 
sioner of 

Income-tax, 
Madras. 


Beasley, CJ. 


330 tHE MADRAS LAW JOURNAL REPORTS. (vot. 


One other argument advanced by ihe petitioner is that the 
Notification in question would be sitra vires of the Government of 
India, if the word ‘income-tax’ occurring therein were taken to 
mean only “ income-tax ” and not also “ super-tax”. The refer- 


¿ence is apparently to S. 58, the effect of which is that “ income- 


a 


tax’’ when used in the Act includes super-tax save in certain 
specified places; and to S. 60 (1), which empowers the Governor- 
General in Council to ‘make an exemption . . . . in respect 
of income-tax”. Reading these provisions together it is clear 
that “income-tax” in S. 60 (1) means “ income-tax and/or 


-super-tax,” but I do not think it follows that the Governor- 


General in Council is not empowered to make an exemption in 
regard to income-tax alone. 


For the reasons given above, 1 am of the opinion that the 
question should be answered in the affirmative. 

R. Kesava Atyangar for assessee. 

M. Patanjali Sastri for Commissioner of Income-tax. 

The Court expressed the following 

Jupcments. The Chief Jusitce—The petitioner is the 
manager of a Hindu undivided family carrying on banking 
business at Alagapuri in the Ramnad District and at Minhla 
and Sitkwin in Burma. Up to December, 1928, he had been a 
partner with P.-L. S. M. Muthukaruppan Chettiar, Karaikudi, 


‘in a firm known as ‘C. T. A. M., Minhla’ and in another 


firm known as ‘C. T. A. S. M., Sitkwin’ but in December, 
1928, these two partnerships were dissolved and the peti- 
tioner and his former partner started independent concerns 
of their own in both those places. A question arose as to 
whether the partners were successors in respect of these 
concerns to the businesses formerly carried on at these places 
by the before-mentioned partnerships. After an appeal, the 
Commissioner of Income-tax, Burma, held that no succession 
had taken place. In the meantime the Income-tax Officer, 
Karaikudi, had made an additional assessment on the petitioner 
under S. 34 including in his assessment his share of the profits 
of the firms on the footing that a succession had taken place 
and he levied both income-tax and super-tax. On appeal to the 
Assistant Commissioner, in view of the decision of the Com- 
missioner of Income-tax, Burma, the petitioner’s assessment 
to income-tax was cancelled but his assessment to super- 
tax was upheld. On an application under S. 33 to the Com- 
missioner of Income-tax, Madras, for cancellation of the 
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assessment to super-tax, the Commissioner of Income-tax 
declined to cancel the assessment. 


The petitioner’s claim that the assessment to super-tax must 
be cancelled is based upon Government of India Notification, 
Finance Department (Central Revenues) No. 21, dated the 
12th October, 1929, which it is contended exempts the assessee 
not only from liability to pay income-tax in respect of the pro- 
fits and gains, the subject of this reference, but also super-tax 
thereon. 


The question for our consideration is: 


“ Whether upon the facts of this case the assessee is liable to be assessed 
to super-tax upon the income exempted by Government of India Notification, 
Finance Department (Central Revenues) No. 21, dated the 12th October, 
1929,” 


The Government of India Notification referred to reads as 
follows :— 


‘Tn exercise of the powers conferred by S. 60 of the Indian Income-tax 
Act, 1922 (XI of 1922) the Governor-General in Council is pleased to direct 
that no income-tax shal] be payable by an assessee in respect of such part of 
the profits or gains of a firm which has discontinued its business, profession 
or vocation as is proportionate to his share in the firm at the time of such dis- 
continuance if tax has at any time been charged on such business, profession 
or vocation under the Indian Income-tax Act, 1918 (VII of 1918) or if an 
assessment has been made on the firm in respect of such profits or gains 
under sub-section (1) of S. 25 of the Indian Income-tax Act, 1922 (XI of 
1922) ; 


Provided that such part of the profits’ or gains shall be included in 
computing the total income of the assessee.” 

It is contended on behalf of the assessee that the words 
“income-tax”’ in the notification comprise income-tax and 
super-tax, that S. 60 refers to “ income-tax ” and that even if 
the Government of India intended to apply the notification only 
to income-tax to the exclusion of super-tax it would be slira 
vires because S. 58 of the Indian Income-tax Act which excepts 
certain sections of the Act from application to the charge, 
assessment, collection and recovery of super-tax does not 
except S. 60. It is further contended that throughout the Act 
the words “ income-tax ” mean both income-tax and super-tax. 
With regard to the contention that by reason of S. 58 of the 
Act the Government of India in issuing a notification under 
S. 60 have no power to exclude super-tax, in my opinion, there 
is no real substance in that contention. It is quite true that 
under S. 60 the Government of India can, by notification, deal 
with income-tax and super-tax but it does not necessarily follow 
that the Government of India cannot exempt, reduce in rate or 
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otherwise modify income-tax alone or super-tax alone. What 
has to be considered here is what really was intended by the 
notification. Taking the words “income-tax” by themselves 
without any consideration of the reasons which make such a 
notification necessary, I agree with the assessee’s contention 
that ordinarily the words “income-tax’” should be taken 
to include super-tax as well. But Mr. Patanjali Sastri on 
behalf of the Income-tax Commissioner argues that under the 
Indian Income-tax Act of 1918 the basis of assessment was the 
income of the year of assessment and that since of course it 
could not be really known until the end of the year what that 
income was a provisional assessment was made and adjustment 
was made later when the actual in 8 me was known and then a 
final assessment was made. In 1922 the basis was altered and 
assessment made on the income of the previous year but by 
S. 68 of the Act which is now no longer in operation the old 
basis of assessment was kept alive for one year. This resulted 
in a double assessment. When the adjustment system was 
abandoned on the passing of the Act of 1922, it was agreed 
that one final adjustment should be made in the year 1922-23; 
and both a final assessment or adjustment under the old system 
(retained, as before-mentioned, for one year under S. 68) and 
an assessment under the new system were made on the income 
of the year 1921-22. This resulted in the assessments which 
had been a year behind (so far as final assessments were con- 
cerned) being brought up abreast of the income again. Since 
that is the position, it is clear that provision had to be made as 
regards ihe assessment of business, profession or vocation on 
which tax was at any time charged under the provisions of the 
Income-tax Act of 1918 and which were or might be discon- 
tinued. These are provided for in S. 25 (3). Super-tax has 
always been in a different position because, ever since it was 
imposed in 1917-18, it has always been assessed on the previous 
year's income and so was always a year behind-hand' and not 
abreast of income. The effect therefore of S. 25 (3) is that in 
the case of income-tax the business, profession or vocation which 
is discontinued has been assessed for the number of years of 
its existence. If it has been in existence for ten years, it has 
been assessed in respect of the income of those ten years. But 
with regard to super-tax, as it has always been a year behind- 
hand, it has only been assessed on nine years’ income. Hence 
it is that a distinction is drawn by the income-tax authorities 
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between the two taxes and the argument addressed to us that 
the notification does not cover both. What then is the necessity 
for the notification? S. 25 (3) leaves in an unsatisfactory 
position an assessee who is a member of an undivided Hindu 
family in respect of the profits and gains which he receives as 
such member of any firm which have been assessed to 
income-tax as are proportionate to his share in the firm. 
It is pointed out that, notwithstanding S. 25 (3), S. 14 
(2) (b) might still render such profits and gains liable 
to income-tax since S. 14 (2) (b) deals with the profits and 
gains of a firm which have been assessed to income-tax and 
since it might have been contended by the income-tax autho- 
rities that as the firm is free from assessment by reason of 
S. 25 (3) and the assessee will on that account not be able to 
bring himself within the provisions of S. 14 (2) (b), the noti- 
fication was made necessary in order to protect such an assessee. 
This explariation in my opinion is the correct one and it is clear 
that it is intended by the notification to put the assessee in the 
same position as regards exemption as that occupied by the 
assessee in S. 25 (3); and in my view neither an assessee, in 
S.25 (3) nor the assessee here is entitled to claim that the 
notification extends to super-tax as well as income-tax. I am 
further confirmed in this opinion by the proviso to the 
notification which reads as follows :— 


“Provided that such part of the profits or gains shall be included i in 
computing the total income of the assesscc.’ 


It is conceded here by the assessee that the profits and gains 
are included for the purpose of arriving at the appropriate rate 
of income-tax. I cannot see why the proviso is limited merely 
to that purpose. I think it follows that it is also for thé 
purpose of ascertaining whether the income is sufficient to make 
it chargeable to super-tax. I would, therefore, for the reasons 
I have given, answer the question referred to us in the 
affirmative. The assessec must pay Rs. 250 costs of the 
Commissioner of Income-tax. 

Cornish, J.—I agree. 

Bardswell, J.—I agree. 

S. R. Reference answercd in the afirmative. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 


N. P. Subbiah Pillai .. Petitioner* 
v. ; 
M. Nellayappa Pillai .. Respondent. 


Civil Procedure Code (V of 1908), O. 26—Witnesses in Trrvandrum— 
Issue of commission to—Duty of Court. 

There is no law by which witnesses in Native States which have made 
arrangements for mutual service of processes with British India can be com- 
pelled to obey those processes. Trivandrum is a foreign territory and the 
rule as to 200 miles has no application to it. If the witnesses there refuse 
to attend on service of summons, the only way to take their evidence is by 
commission. 


` Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the District Munsif of Ambasamud- 
ram, dated 13th August, 1932 and made in E. A. No. 416 of 
1932 in E. P. No. 178 of 1932 in O. S. No. 1323 of 1104 M. E. 
on the file of the Court of the Principal District Munsif, 
Trivandrum. 

C. S. Venkatachariar for petitioner. 

> S. Ramaswami Atyar for respondent. 

The Court delivered the following 

JupcmMenT.—The District Munsif was wrong in refusing 
to issue a commission on the mere ground that the distance to 
Trivandrum where the witnesses reside is less than 200 miles 
from the Court. Trivandrum is a foreign territory. The rule 
applies to distances in British India. I am not aware of any 
law by which witnesses in Native States which have made 
arrangements for mutual service of processes with British India 
can be compelled to obey these processes, 4.¢., punished if they 
fail to do so. The arrangement for mutual service of 
processes is made in pursuance of S. 29 and O. 5, R. 26, Civil 
Procedure Code. Though such processes may be served as if 
they had been issued by territorial Courts, the effect of non- 
compliance is a different matter. If, therefore, the Trivandrum 
witnesses refused to attend on service of summons, the only 
way to take their evidence, if necessary, was by commission. It 
appears from the reply affidavit that the witnesses were sum- 
moned to appear but did not do so. For these reasons the 
District Munsif should now issue a commission for the examina- 
tion of witnesses Nos. 1 to 6. The petitioner and his agent, 
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witnesses Nos. 7 and 8, must appear before the Lower Court and 
be examined there. The order of the District Munsif is varied 
accordingly. 

The petitioner has won and must have his costs of this 
petition. 


S.R an Petition allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore. ] 


Present:—Lorp BLANESBURGH, LORD ATKIN AND Lorp 
MACMILLAN. 


Khan Sahib Mian Feroz Shah .. Appellani* 
v. 
The Income-tax Commissioner, Punjab and’, 
N. W. F. Province, Lahore i .. Respondent. 


Income-tax Act (XI of 1922), S. 66 (3)—Letters Patent (Lahore 
High Court), cl. 29—Competency of appeal to Privy Council against 
refusal of High Court to issue mandamus requiring ihe Commissioner of 
Income-tax to state a case. 


Where a Division Bench of the High Court, Lahore, refused, under 
S. 66 (3) of the Income-tax Act, 1922, to require the Commissioner 
of Incometax to state a case on certain questions in connection with 
an assessment, on the ground that the objections taken by the assessce 
related to questions of fact only and that no, questions of law were involved, 
quaere, whether such order of refusal was “a final judgment, decree or 
order made in the exercise df ‘driginal jurisdiction” by a Division Behch of 
the High Court, so as to be appealable to His Majesty-in Council under 
cl, 29 of the Letters Patent of the said High Court. 


The judgment of the Full Bench is repoited in I.L.R. 12 Lah. 166. 

Appeal No. 26 of 1932 from an order, dated the 28th 
November, 1929, made by a Division Bench (Broadway and 
Tapp, JJ.) of the High-Court, Lahore, refusing an application 
by the appellant under S. 66 (3) of the Indian Income-tax 
Act, 1922, for an order requiring the Commissioner of Income- 
tax to refer to the High Court questions of law under S. 66 
(2) of the said Act. 


_The learned Judges were of opinion that the questions raised 
were questions of fact and they therefore refused the application. 
The appellant then applied to the High Court for leave to appeal 
to the Privy Council and the matter having come on for hearing 
before the Court on the 6th May, 1930, was adjourned for 
reference to a Full Bench for consideration of the question 
whether an order refusing the issuc of a mandamus amounted 
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io a final judgment which, in a case where the subject-matter 
involved was Rs. 10,000 or more in value, gave the applicant 
an appeal io His Majesty in Council as of right, and on the 
2nd January, 1931, the Full Bench decided that, in view of cl. 29 of 
the Letters Patent (Lahore), this question should be answered in 
the affirmative, and a certificate for leave to appeal to the Privy 


Council was granted to the appellant accordingly. 


Roland Burrows, K. C. and Reginald Hills for appellant. 
Dunne, K. C. and Wallach for respondent. 


26th June, 1933. Their Lordships’ judgment was deliver- 
ed by 


Lord BLANESBURGH.—This appeal is concerned with an 
assessment to income-tax in respect of the profits of his business, 
made upon the appellant under the provisions of the Indian 
Income-tax Act, 1922, by the Income-tax Officer at Peshawar. 


Apart from an objection to the competency of the appeal, 
to which reference will at a later stage be made, the sole ques- 
tion for determination by their Lordships is whether two find- 
ings of the Income-tax Officer, upon which the assessment was 
based and to which the appellant takes exception, were other 
than findings of fact placed by the Act beyond the review of 
any Court. That the findings were of that description was the 
conclusion arrived at in India by all the ‘authorities concerned, 
including the High Court of Judicature at Lahore. 


Although the provisions of the Indian Income-tax Act 
immediately relevant are not unfamiliar, it will be convenient, 
if only for facility of subsequent reference, and before going 
further to set them forth as they stood‘in 1928. 


They are as follows :— 


“S. 3.—Where any Act of the Indian Legislature enacts that income-tax 
shall be charged for any year . . . tax . . shall be charged for that 
year . . . in respect of all income, profits and gains of the previous year 
of every individual. * 

“S. 10 (1).—The tax shall be payable by an assessee under the head 
‘business’ in respect of the profits or gains of any business carried on by him. 

“S. 13.—Income, profits and gains shall be computed for the purpose 
[of Section 10] . . . in accordance with the method of accounting 
regularly employed by the assessee: 


“Provided that, if no method of accounting has been regularly employed, 
or if the method employed is such that, in the opinion of the Income-tax 
Officer, the income, profits and gains cannot properly be deduced therefrom, 
then the computation shall be made upon such basis and in such manner as 
the Income-tax Officer may determine. 
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“S. 22 (2).—In the case [of sucha person as the appellant] the Income- 
tax Officer shall serve a notice upon him requiring him to furnish 
a return in the prescribed form and verified in the prescribed manner, setting 
forth . . . his total income during the previous year. 

“S. 23 (2).—If the Income-tax Officer has reason to believe thata 
return made under S 22 is incorrect or incomplete, he shall serve on the 
person who made the return a notice requiring him . . . either to attend 
at the Income-tax Officer’s office, or to produce, or to cause to be there pro- 
duced, any evidence on which such person may rely in support of the return. 

“(3) . . . the Income-tax Officer after hearing such evidence as 
such person may produce, and such other evidence as the Income-tax Officer 
may require, on specified points, shall, by an order in writing, assess the total 
income of the assessee and determine the sum payable by him on the basis of 
such assessment. 

“S. 30.—Any assessee objecting to the amount or rate at which he is 
assessed under S. 23 . . . may appeal to the Assistant Commissioner 
against the asscssment. ‘ 

“S. 31 (3).—In disposing of an appeal the Assistant Commision may, 
in the case of an order of assessment— 

(a) confirm . . . the assessment. 

“S. 33 (1).—The Commissioner may of his own motion call for the 
Tecord of any proceeding under this Act which has been taken by any 
authority subordinate to him. : 

“(2) On receipt of the record the Commissioner may make such inquiry 
or cause such inquiry to be made, and, subject to the provisions of this Act, 
may pass such orders thereon as he thinks fit: 

“Provided that he shall not pass any order prejudicial to an assessee 
without hearing him or giving him a reasonable opportunity of being heard. 

“S. 66 (2).—Within [the time prescribed after being] served with notice 
of an order under S. 31 or S. 32 the assessee . . . may . . . require 
the Commissioner to refer to the High Court any question of law arising out 
of such order. 

“(3) If on any application being made under sub-S. (2) the Commis- 
sioner refuses to state the case on the ground that Do question of law arises 
the assessee may . . . apply to the High Court, and the High Court, if 
it is not satisfied of the correctness of the Commissioner’s decision, may 
require the Commissioner to state the case.” 


It is against the refusal of the High Court of Judicature at 
Lahore to require the Commissioner to state a case with refer- 
ence to the questions raised by the appellant that the present 
appeal is brought. The objection taken to its competence, 
already referred to, is that no appeal to His Majesty in Council 
lies from such refusal. 

The facts are short. 

The appellant, the assessee, is a timber merchant carrying 
on business at Nowshera, in the North-West Frontier Province, 
His present complaint is with reference to the profits of his 
business assessable to income-tax for the year ending the 31st 
March, 1928. 

As has been seen, the effect of S. 3 of the Income-tax Act 
is that the profits of the previous year are for the purpose of 
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income-tax to be taken to be the profits of the year of assess- 
ment. Accordingly, in response to a notice from the Income- 
tax Officer, pursuant to S. 22 (2) of the Act, served upon the 
appellant with reference to the year of assessment, he made a 
return which showed his total income received during the pre- 
vious year to have been Rs. 9,167. The Officer refused to accept 
this return, and to test its accuracy called, under S. 23 (2), for 
evidence in its support. In response, the appellant’s business 
books were produced. From them it appeared that his sales of 
timber therein recorded for the year in question produced 
Rs. 4,37,339 only, there having been omitted all record of some 
further sales actually effected during the year for an aggregate 
purchase price of Rs. 90,618. 

These further sales, although so effected, were not brought 
into charge until the month of April, 1927, after the expiration, 
that is to say, of the previous year. With these sales included 
in that year, as the Income-tax Officer held they ought to have 
been, the appellant’s total sales for the year amounted to 
Rs. 5,27,958, and on the basis of that figure of sales the Officer 
assessed the appellant to income-tax in respect of his business 
profit. 

Here, according to the appellant, the Officer went wrong. 
The sum of Rs. 4,37,339, representing the sales recorded in his 
books for the year, was the only true basis of assessment, and 
the addition of Rs. 90,618 to that sum 1s the first of the two 
matters to which he takes exception. 

The second is this. The Income-tax Officer in order to 
arrive at the appellant’s profits from his business, applied a flat 
rate of 32} per cent. to the above sum of Rs. 5,27,958, stating, 
in his order of assessment, that no profit and loss account had 
been prepared by the appellant and that the rate of profit could 
not be deduced from his books. This rate, in its amount, is 
objected to by the appellant. His objection is not to a flat rate 
as such, but to this particular flat rate as being excessive and in 
the circumstances unwarranted. 

Dissatisfied with the assessment upon him, the appellant, 
under S. 30 of the Act, appealed to the Assistant Commissioner 
of Income-tax, Rawalpindi. His grounds of appeal, in effect, 
were (1) that according to his method of book-keeping, a 
transaction of sale was not entered in his books until the day 
when the hundi in respect of it was received from his purchaser, 
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and that the bundis for the Rs. 90,618 were received in, that is, 
were not received before, April, 1927; and (2) that the Officer 
was not correct in working out the proftts at a flat rate of so 
much as 324 per cent. : 

The Assistant Commissioner dismissed the appeal by an 
order, dated the 22nd November, 1927. In his view, as in that 
of the Income-tax Officer, the appellant’s books were normally 
kept on a system, which he termed the mercantile system, an 
outstanding feature of which is that sales are recorded on the 
dates when they are effected, whether cash payment is then 
made or not. In respect of the Rs. 90,618, the appellant had for 
his own purposes departed from this system, and had recorded 
the transactions not on the dates when the sales were effected, 
but on a date after cash payment for all of them had been 
received. With regard to the second objection, the flat rate of 
profit was the same as that which, without objection, had been 
charged in the previous year, and there was no proof adduced 
in support of the appellant’s allegation that the profit was in 
fact lower proportionately than it then had been. 


On the 19th December, 1927, the appellant petitioned the 
respondent Commissioner to refer to the High Court of 
Judicature at Lahore, under S. 66 (2) of the Act, the questions 
of law involved in his objections to the assessment made upon 
him. .By an order of the 5th December, 1928, the Commissioner 
dismissed the petition. He held that the objections taken by the 
appellant to the assessment related to questions of fact only and 
that no question of law was involved. 


Thereupon on the Sth February, 1929, the appellant filed a 
petition in the High Court of Judicature ai Lahore, under S. 66 
(3) of the Act, praying that Court to order the respondent 
Commissioner to refer to it certain points of law which in the 
course of the hearing were formulated as follows :— 

“(1) That the finding of the Assistant Commissioner of Income-tax that 


the appellant kept his accounts in accordance with the mercantile system was 
not based on any evidence whatever or in any case was an inconsistent finding, 


“ (2) That mere credit entries of sales of timber appearing in the books 
during the accounting year could not be regarded as including profits accruing 
in that year when, as a matter of fact, the prices of such timber were neither 
realised nor credited as income during that year; and 

“(3) That there was no legally admissible evidence justifying the 
Income-tax Officer in estimating the profits at a flat rate of 32} per cent.” 


The Court, by order of the 28th November, 1929, dismissed 
the petition. The learned Judges found and held that the 
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findings of the Income-tax Officer and of the Assistant Com- 
missioner as to the appellant’s system of accounting were 
findings of fact, based upon evidence. As to the assessment at 
a flat rate of profit of 321 per cent., they pointed out that no 
objection had been taken by the appellant to the same assess- 
ment for the two preceding years, 1924-5 and 1925-6, and it 
had not been shown that the Income-tax Officer was not well 
warranted in maintaining the same percentage in respect of the 
year of assessment. The question was onc of fact for him to 
decide. 

The present appeal is from that order of dismissal of the 
28th November, 1929, and their Lordships are satisfied that it 
is an appeal without foundation. It was mainly rested on the 
contention that the assertion of the Income-tax Officer as to 
the appellant’s accounts being kept on the mercantile system 
could not in point of law be supported. A profit and loss account 
and a valuation of stock were, it was contended, essential to a 
mercantile system of accounting, and no such account had been 
prepared by the appellant, while no valuation of stock had, it 
was conceded, been made. Their Lordships do not propose to 
discuss this question, which hardly seems to them to be one of 
law. Too much emphasis has, they think, throughout the case 
been attached to the use by the Income-tax Officer and the 
Assistant Commissioner of the term “ mercantile system”. The 
finding of both, in its essential substance, was that the appellant’s 
system of accounting, by whatever name called, required the 
inclusion in his accounts qf 1926-27 of the Rs. 90,618 referred 
to, and the only question open to judicial determination is 
whether there was any evidence before these Officers upon 
which they might so find. 


It appears to their Lordships that such evidence was not 
wanting. Different descriptions of his system, inconsistent with 
the finding put forward by the appellant, failed to stand the test 
of examination. The appellant’s contention, before the Assistant 
Commissioner, for example, that transactions of sale were only 
entered in his books when one-fourth of the price was paid in 
cash and hundis received for the balance was shown on examina- 
tion of his books to be without warrant, and with reference to the 
disputed figure of Rs. 90,618 itself, his statement in his grounds 
of appeal to the Assistant Commissioner that hundis for the 
entire amount were received in April, 1927, is contradicted in his 
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own petition of the 19th December, 1927, when, speaking of 
Rs. 48,712-6, being sales to the O. R. Railway, he says that no 
hundis or part-payment is given in the case of sale to Govern- 
ment, and it was admitted that the accounts for that amount had 
been accepted by the railway company in March. Further, it was 
admitted that a part-payment of Rs. 12,438, another portion 
of the Rs. 90,618, was made to the appellant on the 30th 
March, 1927, yet no receipt in respect of that payment was 
entered until the 3rd April, 1927. When, finally, in the High 
Court it was explained by Counsel for the appellant that to 
include this figure of Rs. 90,618 in the accounts of the 
“ previous year” would have exposed the appellant to liability 
for super-tax in the year of assessment, confirmation is not 
lacking of the Assistant Commissioner’s statement that sales are 
recorded in his books as it suits the appellant best or as he likes. 

In these circumstances it is, in their Lordships’ judgment, 
impossible to say that there was not evidence before the Income- 
tax Officer and the Assistant Commissioner upon which they 
might find, as they did, that this item of Rs. 90,618 was excluded 
from the appellant’s accounts of 1926-27 out of the ordinary 
course and for reasons not to be justified. 

With regard to the flat rate of 324 per cent., their Lord- 
ships are in agreement with the judgment of the High Court on 
that head. The principle of assessment at a flat rate not being 
contested, its amount must be for the Income-tax Officer to 
determine. Their Lordships would only add that the Commis- 
sioner, acting under S. 33 of the Act, caused further inquiry to 
be made into this matter, and as a result he found no reason for 
interfering with the Income-tax Officer’s finding. 

The result is that the appeal fails on the merits and it 
becomes unnecessary for their Lordships to deal with the objec- 
tion to its competence, already referred to. The objection is a 
serious one. Admittedly, such an appeal as the present is not 
authorised by the Indian Income-tax Act itself. If open at all, 
it must be justified under cl. 29 of the Letters Patent of the 


Lahore High Court as being an appeal “ from a final judgment, ` 


decree or order made in the exercise of original jurisdiction ” 
by a Division Bench of the Court. And this present appeal was 
held by the Full Court to be so justified. 

Before the Board the question was not fully argued, and 
heir Lordships accordingly refrain from expressing any 
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opinion whatever upon it. It is desirable, they think, that it 
should await final determination in a case where it is not, as it 
has here become, purely academic. 

Their Lordships will humbly advise His Majesty that this 
appeal be dismissed, and with costs. 

Solicitors for appellant: Lewis and Yglesias. 

Solicitor for respondent: Solicitor, India Office. 

Ko Jo Re Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SiIk Horace Owen Compton Beastzy, Ki., 

Chief Justice AND Mr. Justice BARDSWELL. 
Eramullan Kunhi Moidin and another .. Appellanis* in the 
” C.M.S. A. and Petitioners 


in the C. R.P. (Petitioners) 
v. 


Kunhi Koman Nair and another .. Respondents in 
both the cases (1st Respond- 
ent’s L. R. and 3rd Respond- 
ent). 


Civil Procedure Code (V of 1908), Ss. 47, 145 and 151—Security bond 
executed by plainisf to the Court as condition for temporary injunction— 
Suit adi h arreabiy of bond in execution—Separate suit, if 
necessary. 

Asa condition for the issue of a temporary injunction, the plaintiff 
executed a registered security bond to the Court by which he gave an under- 
taking to the Court, in the event of his suit being dismissed, to make good to 
the defendants the loss sustained by them on account of the injunction The 
suit was dismissed and the defendants sought to realise the damages sustain- 
ed by them by an application to execute the security bond. It was contended 
that their remedy was by way of a suit or an application under S. 95, Civil 
Procedure Code. 

Held that (i) as the bond had been executed in favour of the Court and 
not in favour of any particular officer, it could not be assigned and sued on; 

Cii) ». 145 did not apply to a case where the executant of the bond 
was a party to the suit; 

(iif) even if S. 47 was not applicable, the Court had, nevertheless, 
inherent power to enforce its bond without recourse to a suit. 
: Varajlal Mulchand v. Kastur Dharamchand, (1896) I. L. R. 22 Bom. 42, 
distinguished. 

Raj Ragkubar Singh v. Jai Indra Bahadur Singh, (1919) L. R 46 L A. 


` 228: I. L. R 42 AIL 158: 38 M. L. J. 302 (P. C.), referred to. 


Appeal against and Petition under S. 115 of the Civil 
‘Procedure Code and S. 107 of the Government of India Act 


a eae 
* A. A. A. O. No. 34 of 1926 8th February, 1933. 
and 
CORP. No. 264 of 1926. 
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praying the High Court to revise the order of the District 
Court of South Kanara, dated 7th September, 1925, in A. S. No. 
24 of 1924 (O. P. No. 5 of 1922, Sub-Court, South Kanara). 

D. A. Krishna Variar for appellants. 

B. Sitarama Rao for respondents. 

The Court delivered the following 

Jupaments. The Chief Justice.—The suit out of which 
this matter arises, namely, O. S. No. 32 of 1920 in the Court of 
the Subordinate Judge of South Kanara, was a suit instituted 
by the Karnavan of a tavazhi seeking a declaration that the 
suit scheduled properties were the joint family properties of 
the tavazhi and not the private properties of the 2nd defendant. 
There was also a claim for a permanent injunction restraining 


defendants 1 and 2 and 30 and 31 or their men from cutting or, 


removing trees on the plaint properties or from interfering in 
any way with the plaintiffs management of them. The Ist 
defendant in the suit had leased the properties to the 2nd 
defendant who sub-leased them to defendants 30 and 31, the 
appellants here, who were thus in possession of the properties, 
cutting and removing the trees on them. Pending the disposal 
of the suit, the plaintiff applied for a temporary injunction 
against defendants 1 and 2 and the appellants. The plaintiff, 
in view of the fact that damages were likely to be suffered by 
the appellants if the temporary injunction were granted and the 
suit should not succeed, offered to give security to the extent of 
Rs. 15,000 as a condition for the granting of the temporary 
injunction; and a registered security bond was executed by 
means of which the plaintiff gave an undertaking to the Court 
to make good to the appellants whatever loss was sustained by 
them on account of the injunction order in case the suit was 
eventually decided against him and further agreed that, in case 
he did not make good the loss, the properties mentioned in the 
security bond were to be liable for the amount of the loss 
suffered by the appellants and he also made himself personally 
liable. The security bond having been executed and put into 
Court, the temporary injunction was granted. As against some 
of the defendants who were members of the tavazhi, the suit 
was compromised. As against the appellants, the suit was 
dismissed with costs. Then the appellants in execution pro- 
ceedings (O. P. No. 5 of 1922) claimed an assessment of the 
damages suffered by them by reason of the temporary injunc- 


Beasley, C.J. 


Nair. 


Beasley, CJi 


344 THE MADRAS LAW JOURNAL REPORTS. [voL. 


tion and a payment to them by the plaintiff of the sum so 
assessed or so much of it as was covered by the security bond 
and in default a sale of the properties given as security in the 
security bond. The Subordinate Judge was of the opinion that 
the appellants were entitled to put in their claim under S. 145 of 
the Code of Civil Procedure. The Ist respondent appealed to 
the District Judge who held that the appellants here were not 
entitled in execution proceedings to enforce the security bond on 
the ground that there had been no decree for the payment of the 
damages nor any executable order with regard to them. He 
held that S. 145, Civil Procedure Code, only applied to execution 
against persons who had become liable as sureties and who 
are not parties to the suit. He held further that S. 47 was not 
applicable because there had been no decree or executable order 


‘and that the matter did not relate to the execution, discharge or 


satisfaction of the decree. He further held that S. 151, Civit 
Procedure Code, was of no help to the appellants. It was 
contended on behalf of the respondents that the appellants’ only 
remedy was by way of suit. 


The question before us is whether the appellants are enti- 
tled to enforce the security bond in execution either under 
S. 145 or S. 47, Civil Procedure Code, or failing a remedy if 
those sections are not applicable then under S. 151, Civil 
Procedure Code. For the respondents it is contended that the 
appellants’ remedy is by way of a suit or that an application 
should have been made under S. 95, Civil Procedure Code, to 
the Court to award compensation to the appellants, and in 
support of the latter contention Varajlal Mulchand v. Kasiur 
Dharamchand1 was referred to. In that case, the respondent 
had obtained a decree against one Vanmalai and attached a 
house in execution. The appellant intervened and applied that 
the house, if sold, should be sold subject toa mortgage which 
he held upon the house. His application was dismissed and he 
thereupon brought a suit for a declaration, that the house was 
not liable to be attached in execution of the respondent’s 
decree. The suit was dismissed by the Lower Court and the 
appellant appealed. Pending the hearing of the appeal, he 
applied for and obtained under S. 492 of the Civil Procedure 
Code an injunction restraining the sale until the result of the 


1.. (1896) LLR, 22 Bom. 42, 
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appeal on his giving security for interest at six per cent. on 
Rs. 2,000, the acknowledged value of the house. The appeal 
was heard in due course and was dismissed with costs and 
thereupon the respondent applied to recover the interest for 
which security was ordered to be given by the District Court. 
It was held that he was not entitled to recover it as a Court of 
execution cannot award interest when the decree is silent and 
that his remedy was under S. 497, Civil Procedure Code, the 
equivalent of S. 95 of the present Code, and that that remedy 
was obtainable on application not to the Court of execution but 
to the Court which issued the injunction. The short answer, it 
seems to me, to this contention is that S. 95, Civil Procedure 
Code, only deals with cases of compensation not exceeding 
Rs. 1,000 and cannot be applied to cases where a security bond 


for a larger amount than Rs. 1,000 has been given. It was: 


faintly argued nevertheless by Mr. Sitarama Rao that the 
section is applicable because it shows that the Court had no 
power to make any order as a condition for the granting of a 
temporary injunction for the giving of security toa greater 
extent than Rs. 1,000. In my view, sucha contention as that 
cannot be sustained as the power of a Court to order security 
in such cases obviously cannot be limited by S.95 of the Code 
of Civil Procedure. As regards the other contention that the 
appellants’ remedy is by suit, there is one obvious difficulty and 
it is that the security bond was given to the Court. The appel- 
lants therefore were unable to sue upon the bond unless it had 
been assigned to them. By whom was the security bond to be 
assigned? If the bond had been executed in favour of the 
Amin or some officer of the Court, then that person could 
either have sued upon it or, under orders of the Court, assigned 
it to the appellants to sue upon. But that is not the case here 
as the security bond does not purport to bind the plaintiff to 
any individual officer or person but merely binds the plaintiff 
to the Court and as was pointed out in Ray Raghubar Singh v. 
Jai Indra Bahadwue Singh the Court is not a juridical 
person and cannot be sued and it cannot take property and, 
as it cannot take property, it cannot assign it. The security 
bond in question here is as follows :— 


“I am the plaintiff in the above suit. As per order on R. I. A. 241 of 
1920 besides issuing an injunction restraining defendants 1, 2,30 and 31 from 





1, (1919) L.R. 46 LA. 228: I.L.R. 42 All. 158 at 167: 38 M.L.J. 302 (P.C). 
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entering on the suit properties and from felling the trees standing thereon 
and from removing therefrom the trees already felled, the Court has ordered 
me to furnish security for Rs. 15,000. I offer as security my arwar right in 
the properties mentioned in the schedule annexed hereto and give the follow- 
ing undertaking to the Court. If the suit goes against me, I shall be bound 
to pay defendants 1, 2, 30 and 31 the amount of damages which may be 
assessed by the Court resulting on account of the order on R.I. A. 241 of 
1920. In case of my default to pay the amount of damages as stated above, 
I bind myself and my heirs and representatives to pay the same on my per- 
sonal liability as well as on the responsibility of my properties mentioned 
below when ordered by the Court.” 


It is quite clear that the undertaking was given to the 
Court and Iam unable to agree that the appellants could have 
sued upon the security bond. It remains to be seen what was 
the appellants’ remedy. The procedure provided by Ss. 145 
and 47, Civil Procedure Code, was resorted to. It is, I think, 
clear that S. 145, Civil Procedure Code, does not apply to such 
a case as this as the appellants and the respondents were parties 
to the suit and Raj Raghubar Singh v. Jat Indra Bahadur 
Singhi is authority for the position that although the case does 
not come within the terms of S. 145, Civil Procedure Code, the 
Court has inherent power to enforce its bond without recourse 
to a suit. Therefore, even assuming that the respondent’s 
contention is correct that S. 47, Civil Procedure Code, does not 
provide for such a case as this, the appellants having no 
remedy under either of those sections and no remedy by suit, 
it isa case which brings into play S. 151, Civil Procedure 
Code, and, in my view, this is a claim which can properly be 
dealt with under that section. That being so, the judgment of 
the lower appellate Court was erroneous upon this point and 
its decree must be set aside and that of the Subordinate Judge 
restored with costs here and in the lower appellate Court. 
The petition is restored to the file of the first Court for further 


enquiry. 
Bardswell, JI agree. 
S. R. Order set aside. 


1. (1919) L.R. 46 LA. 228: LL.R. 42 AIL 158: 38 MLL J. 302 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. JusTick PAKENHAM WALSH. 


V. S. Rm. Ramanathan Chettiar .. Patttoner* 
v. 
V. St. N. Chidambaram Chettiar .. Respondent. 


Civil Procedure Code (V of 1908), S.73 and O. 21, Rr. 52 and 53— 
Receipt of assets—Different attaching Courts — Order directing public 
officer to remst sale proceeds—Effect—Courts not being of equal grade— 
Determination of competing claims. 


Where property which is attached by more Courts than one is in the 
custody of a public officer the assets would not reach the attaching Court 
under S. 73, Civil Procedure Code, until they have actually been received by 
that Court. A mere order of the Court directing the public officer to remit 
the sale proceeds will not take effect so as to amount to custody of the money 
by the Court If the Courts which ordered attachment are not of equal 
standing the Court of superior grade is competent to realise such property 
and determine all claims thereto. 

Mutiukaruppan v. MutiwPamalinga, (1883) I. L. R. 7 Mad. 47 and 
Visvanadhan Chetty v. Arunachelam Chetti, (1920) I. L. R. 44 Mad. 100: 
39 M. L. J. 608 (F. B.), relied on 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Dindigul, 
dated 27th July, 1932 and made in E. A. No. 61 of 1932 in 
_ O. S. No. 41 of 1930. 


A. C. Sampath Atyangar for petitioner. 
K. Rajah Atyar for respondent. 
The Court delivered the following 


JupGmMEentT.—This is a Civil Revision Petition preferred by 
the decree-holder in O. S. No. 41 of 1930, who got a decrece on 
2nd September, 1930, in the District Munsif’s Court of Palni 
against one Venkatachala Chetti, Zemindar of Chatrapatty. 
On account of default in payment of Government revenue this 
Venkatachala Chetti’s property (Chatrapatty Village) has been 
brought to sale. The Tahsildar sold the village on 12th Novem- 
ber, 1931. The sale was confirmed by the Collector on 23rd 
December, 1931, and the purchase-money was in the hands of 
the Tahsildar who conducted the sale. The Respondent, who had 
obtained a decree against the same judgment-debtor, filed 
E. P. No. 790 of 1931 on 10th December, 1931, asking for 
attachment of the money in the hands of the Tahsildar. The 
District Munsif ordered attachment on 12th December, 1931, 


*CR. P. No. 1006 of 1932. 3rd January, 1933. 
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< Ramangthan which was made absolute on 15th January, 1932. On 16th 


Chettiar 


January, 1932, the Respondent asked the District Munsif of 
Palni to send for the amount and issue a cheque. The Tahsildar 
was addressed by the District Munsif, as he had not sent the 
money, as to why it had not been sent and whether there were 
any prior attachments on it. Asa matter of fact the Tahsildar 
sent the money to the Sub-Court, Dindigul, on 6th January, 
1932. In his reply, dated 25th February, 1932, the Tahsildar 
stated that the first attachment was that of the District Munsif’s 
Court. He has wrongly stated there that there was no direction 
from the Court to credit the amount to O. S. No. 21 of 1929: 
and he also said that as he had received several attachment 
notices the amounts could not be credited to any of the suits. 
The Respondent claimed that he was entitled to priority in pay- 
ment because he got the first attachment order on 12th Decem- 
ber, 1931. This claim has been recognised by the Subordinate 
Judge, and it is against this decision that this revision petition 
is put in. 

Although the matter has been very elaborately argued for 
nearly two days the point in issue is perfectly simple. The 
matter falls under O. 21, Rr. 52 and 53 and under S. 63, Civili 
Procedure Code. The property while it was being attached 
under decrees of more Courts than one was iu the custody of a 
public officer, the Tahsildar. It is not disputed that the Sub- 
Court of Dindigul being the Court of a superior grade is the 
Court which had to realise such property and determine alk 
claims thereto. Since the decision in Visvanadhan Chetty v. 
Arunachelam Chetti! it is perfectly clear that the custody Court 
cannot distribute money or adjudicate claims to it. It must 
remit it to the attaching Court and all that it can settle is which 
attachment was made first if the attaching Courts are of equal 
standing. That was a very strong case since the custody Court 
happened itself to be the attaching Court, yet it was held that 
until the money was actually transferred to the decree in which 
it was sought to be attached the Court continued to be merely 
the custody Court. Consequently, the only argument which is 
open to the Respondent to claim priority and which has actually 
been adopted before me is this. Because public officers are 
supposed to perform their duties properly it must-be held that 
when the attachment order was issued by the District Munsif 


1. (1920) L L. R. 44 Mad. 100: 39 M. L. J. 608 (F. B.). 
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of Palni to remit the money the Tahsildar did by a legal fiction 
remit it, and the assets therefore came into the hands of the 
Palni Court either on the date of the order itself or at least on 
the date when the order reached the Tahsildar. Consequently 
they were assets in his hands under S. 73 at the time when 
attachment applications had not been made by the other decree- 
holders to the Sub-Court of Dindigul. Now it is clear that if 
this argument is to be allowed it must cover any sort of delay 
whether caused by negligence, delays incidental to official busi- 
ness, or delays in transmission through the Post. There is 
absolutely no authority for the novel proposition that because 
the Court ordered the attached property to be sent to it bya 
public officer, therefore the moncy must be considered to have 
reached the Court, from the date of the order or at least from 
the date of its receipt by the public officer. Admittedly the 
attachment per se does not create any charge or interest on the 
property so as to give the first attaching creditor any prefer- 
ential claim. In Mutiukaruppan v. Mlutiuramalingal it was 
held that the words ‘in the custody of any Court’ imply actual 
custody and relate back to S. 272 (a) of the old Code. That 
case is also authority. for the proposition that there is no 
difference in this respect between movable or immovable property 
which is attached. The learned pleader for the Respondent 
sought to found an argument on O. 21, R. 56 which says: 


“Where the property attached is current coin or currency notes, the 
Court may, at any time, direct that such coin or notes, or a part thereof 
sufficient to satisfy the decree, be paid over to the party entitled under the 
decree to receive the same.” 


It is not necessary in this case to say whether, if the District 
Munsif of Palni had passed such an order before the property 
had been also attached by the Subordinate Judge of Dindigul 
this would have amounted to a receipt of the assets by the 
District Munsif of Palni under S. 73 because as a matter of 
fact no such order was passed. 

I do not think it is necessary to discuss the immense volume 
of case-law which has been quoted before me in this revision 
petition, because the order appealed against cannot be sustained 
excepting on the fiction alluded to above that when the order 
directing the Tahsildar to remit the money to the District Munsif 
of Palni was passed, or at least when it reached the Tahsildar, the 
Court not only got the custody of the money but that it was 
gs es ee ee 


1, (1883) L L. R. 7 Mad. 47. 
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actually transferred to the decree in O. S. No. 21 of 1929, 
There is absolutely no authority in support of either of these 
propositions. As stated above, Visvanadhan Chetty v. Aruna- 
chelam Cheitti1 shows that even where the attaching Court and 
the custody Court are the same the assets would not reach the 
attaching Court under S. 73 until it has actually been ordered 
to be credited to the decree in question. 

Both the learned advocates agree that the question as to 
whether the Respondent can apply for rateable distribution at 
all may be left open by this Court. It is therefore not neces- 
sary for me to express any opinion on that point. The order 
of the learned Subordinate Judge that the Respondent has 
priority merely on account of his being the first attaching 
decree-holder cannot be sustained. The revision petition is 
therefore allowed with costs throughout and the Respondent’s 
application is sent back to the Subordinate Judge for disposal 
along with the other applications. 

B. V. V. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justicz RemnLy AnD Mr Jusmce 
CORNISH. 

Swaminatha Odayar, minor, represented 


by his mother, Meenakshi Achi .. Appellanix (2nd De- 
v. fendant) 
K. S. Natesa Iyer .. Respondenti (Plain- 
if). 


Minor—Guardian—Promtissory note executed by—Suit on—Liabihity 
of minor's estate. 

Though a debt incurred by the guardian of a minor for necessary pur- 
poses of the minor or a covenant to pay a debt so incurred can be enforced 
against the minor’s property, the guardian cannot impose a liability onthe 
minor by executing a promissory note on his behalf. An essential feature 
of a promissory note ıs the creation of an unconditional personal liability 
and such a liability cannot be imposed on the minor because any qualification 
of the promise in a promissory note such as that it is only to be enforced 
against the minor if necessity binding on the minor be shown is wholly 
foreign to the idea of a negotiable instrument. 

Ramajogayya v. Jagannadhan, (1918) I.L.R. 42 Mad. 185: 36 M.L.J. 29 
(F.B.) and Zamindar of Polavaram v. Maharaja of Pittapuram, (1930) 
L L. R. 54 Mad. 163: 60 M.LJ. 56, referred to. 

Meenakshtusundcram Chetty v. Ranga Atyongar, (1931) 35 L.W. 397, 
dissented from. 





*Appeal No. 245 of 1926, 2nd December, 1932, 
1. (1920) LL.R. 44 Mad. 100: 39 M. L. J. 608 (F. B.). 
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Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in O. S. No. 41 of 1925. 


A.V. Viswanatha Sastri, R. Gopalaswami Atyangar and 
S. Ramanuja Atyangar for appellant. 

S. Panchapagesa Sastriar for respondent. 

The Court delivered the following 


Jupements. Reilly, J—This suit, as I understand it, is a 
suit on a promissory note and upon nothing else. The cause of 
action in the plaint is stated to be the promissory note, Ex. B. 
The fact that earlier in the plaint some of the previous history 
is recited does not affect, so faras I cansee, the basis of the 
suit as brought by the Plaintiff. The opening words of the 
learned Subordinate Judge’s judgment make it quite clear that 
he understood this to be a suit upon the promissory note, and 
that is shown also by the form of the only issue in the suit: 

“Is the plaint promissory note true, supported by consideration and 
binding on defendants 2 to 8?” 

Ex. B isa promissory note payable to order, dated the 
27th of November, 1923, and executed by Defendant 1 for 
himself and as guardian of Defendant 2 in renewal of a pre- 
vious note, Ex. A, dated the 13th of November, 1921, by the 
same parties. In Ex. A it is stated that the purpose for which 
the debt is incurred is “family and litigation expenses’. The 
learned Subordinate Judge has made a decree against Defend- 
ant 1 for the whole amount, Rs. 17,000 and odd, and against 
Defendant 2’s property for Rs. 2,455 only. Defendant 2, who 
is still a minor, appeals against the decree, so far as it is 
against him. 

Defendant 2 is the natural son of Defendant 1, but was 
adopted by Defendant 1’s deceased paternal uncle. It appears 
that they belonged to a very wealthy family in the Tanjore 
District, their property being worth altogether many lakhs, we 
are told. In respect of that family property a partition suit 


was instituted by one of the members of the family in 1919 ` 


after disputes about the property had been the subject of pro- 
ceedings in Criminal Courts. That partition suit was eventually 
tried by the Subordinate Judge of Kumbakonam as O. S. No. 22 
of 1924. In this suit the learned Subordinate Judge has made 
Defendant 2 liable for Rs. 2,455, because he finds that amount 
shown in Ex. E, a costs list in O. S. No. 22 of 1924, as the 


Reilly, J. 
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expenses incurred by Defendant 1 and his sons and Defendant 
2 and Defendant 1’s brother in that suit. On that basis the 
learned Subordinate Judge has come to the conclusion that it is 
shown that litigation expenses had to be incurred on behalf of 
Defendant 2 and to that extent but no further the promissory 
note can be held binding on Defendant 2’s property. 


Apart from the fact that, as Mr. Gopalaswami Aiyangar 
for Defendant 2 represents, the costs list, Ex. E, relates not 
only to Defendant 2 but to other parties in the partition suit, 
and therefore it does not show that the whole of the Rs. 2,455 
had to be incurred as expenses in that suit for Defendant 2, 
I think there are two sufficient reasons why this appeal must be 
allowed. The first appears to me to be really a superfluous 
reason; and I mention it only because it has been the subject of 
considerable argument before us. As Mr. Gopalaswami 
Aiyangar has urged, there is no real evidence establishing any 
necessity for borrowing money from the Plaintiff for Defend- 
ant 2. The Plaintiff does not rely upon any supposed inquiries 
made by him to justify his claim; but he sets out to prove 
necessity. Now Defendant 2 admittedly had a share, and a 
very valuable share, in the large family property I have 
mentioned. But in the partition suit a question was raised 
whether he had been adopted by his great-uncle. If he had 
been adopted as was established in the suit and not disputed in 
appeal, then he was entitled to either a fourth or a fifth share 
in the whole family property; if be had not been adopted, he 
was still entitled to a very valuable share as the son of Defend- 
ant 1. His interests had to be guarded in that suit; but there 
is nothing to show that it was necessary to borrow money in 
order to guard his interests. It appears that Defendant 1 had 
been in possession of the very valuable family estates for at 
least two years before the partition suit was instituted; and, 
when once that suit was instituted, a Receiver was appointed, 
who held possession of the whole family property during the 
long history of the suit. There jis nothing whatever to show 
that Defendant 2’s interest in the family property, whatever it 
was, whether as the adopted son of his great-uncle or as the 
son of his father, was not quite enough to meet any expenses 
necessary on his account in the partition suit. And, after that 
suit had been instituted, there is evidence to show that the 
parties to the suit drew large amounts from. the Receiver for 
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their respective purposes. There is nothing whatever to show 
that any expenditure required to guard Defendant 2’s interests 
in that suit could not have been met by money obtained from 
the Receiver, if an application had been made to the Court for 
that purpose. For the Plaintiff it is urged Defendant 1 must 
have had accounts for the period when he was managing the 
family property, and those accounts are not produced. But 
quite apart from any accounts there is no reason whatever to 
doubt that plenty of money was available to guard the interests 
of Defendant 2 before the partition suit was instituted, and any 
money necessary for his purposes in that suit would no doubt 
have been readily granted by the Court, if an application that 
the Receiver should advance mohey for the purpose had been 
made. It is clear, I think, that the allegations that there was 
necessity to incur any such debt as this on the date of Ex. A for 
any legitimate purpose of Defendant 2 has not been made out. 


Secondly and fundamentally it appears to me clear that the 
Plaintiff cannot have any remedy on this promissory note 
against Defendant 2. I may remark that Defendant 1 was not 
the legal or legally appointed guardian of Defendant 2. 
Defendant 2 had been adopted by his great-uncle. Both his 
great-uncle and his great-uncle’s wife had died; but that would 
not make his natural father, Defendant 1, again his legal 
guardian. Under the Hindu Law the natural guardians of a 
minor are only his parents, and Defendant 1 was legally no 
longer Defendant 2’s father after Defendant 2’s adoption. 
Defendant 1 was no more than what is often called a de facto 
guardian, that is, a person who arrogates to himself the charge 
of a minor’s person or property. In the partition suit it appears 
he was on record as Defendant 2’s guardian ad litem; but that 
would give him no additional right to incur debts on Defendant 
2’s behalf. And, apart from Defendant 1’s actual position in 
relation to Defendant 2 as de facto guardian or as guardian ad 
litem, how can any guardian impose a liability upon a minor by 
executing a promissory note on his behalf? If a promissory 
note is to effect anything, it must create an unconditional 
personal liability. How can any guardian impose an uncondi- 
tional personal liability upon a minor? An agent can impose 
such a liability upon his principal, if his act is in effect the act 
of his principal, but a guardian is not the agent of his ward, 
however his guardianship arises. Mr. Panchapagesa Sastri has 
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referred us to Ramajogayya v. Jagannadhan! and Zamindar of 
Polavaram v. Maharaja of Pitiapwram’ as authorities showing 
that a debt incurred on behalf of a minor for necessary purposes 
of the minor or a covenant to pay a debt so incurred can be 
enforced against the minor’s property; but those cases were not 
concerned with promissory notes. It is true that the principle 
of those cases has been applied in Meenakshisundaram Chetty 
v. Ranga Aiyangar’ to a promissory note executed by the legal 
guardian of a minor in the name of the minor. But with very 
great respect I may point out that the learned Judges dealt with 
the case on the principles applicable to a debt incurred on behalf 
of a minor for necessary purposes without considering the 
special features of a promissory note. An essential feature of 
a promissory note is that the promise to pay is unconditional, 
And a negotiable instrument is intended to be one which can 
pass from hand to hand bearing its meaning on its face as itself 
the basis and evidence of a money claim. Any qualification 
of the promise in a promissory note such as that it is only to be 
enforced against a minor if necessity binding on the minor can 
be shown, is wholly foreign to the idea of a negotiable instru- 
ment. So far as I can see, no guardian can, by executing a 
promissory note in the name of a minor, impose an unconditional 
personal liability on the minor. It is unnecessary now to 
consider whether it might be possible for a legal or legally 
appointed guardian of a minor regarded as a separate entity to 
impose a personal liability on himself in that capacity by execut- 
ing a promissory note in that capacity with the result that in 
that capacity he could be made to pay what was due on the note 
from his ward’s estate. That question does not arise in this 
case. Nor is it necessary for us to consider whether, if better 
evidence had been produced by the Plaintiff, he might have 
been able in an appropriate suit to enforce liability against 
Defendant 2’s property for the debt out of which this promis- 
sory note originally arose. This is not such a suit. 


In my opinion the Plaintiff can get no relief against 
Defendant 2 in this suit upon the promissory note, Ex. B, and 
therefore this appeal should be allowed with costs in both 





1. (1918) I. L. R. 42 Mad. 185: 36 M. L. J. 29 (F. B.). 
2. (1930) I. L. R. 54 Mad. 163: 60 ML. J. 56. 
3. (1931) 35 L. W. 397, 
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Courts and the Plaintif’s memorandum of objections should 
be dismissed with costs. 

Cornish, J—I agree. Plaintiff has chosen to sue upon the 
promissory note and not upon the consideration; and the only 
liability under the note is the personal liability of the Ist 
Defendant. If the suit had been on the consideration the case 
might have been different. It might then have been contended 
that if it was shown that the money was borrowed for purposes 
which under the Hindu Law rank asa necessity binding ona 
minor, the Plaintiff would be entitled to be subrogated to the 
Ist Defendant’s rights against Defendant 2. No necessity has 
been shown for the 1st Defendant’s borrowing the money from 
the Plaintiff on behalf of Defendant 2. Assuming that the 1st 
Defendant as guardian ad litem wanted money for maintaining 
the 2nd Defendant’s claim in the suit, the proper person for 
him to apply was the Receiver in the suit. The estate was a 
rich one; and if money was required the Receiver could have 
furnished it to him on the directions of the Court. The Plaintiff 
was not ignorant of this. He says in this evidence that a 
Receiver had been appointed in the partition suit, and that he 
was in possession of the property. 

S.R Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Sir Horace OwEN Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE BARDSWELL. 


Gomathi Ammal .. Pettioner* (Defendant) 
v. 
Avu Ammal .. Respondent (Plaintif). 


Limitation Act (IX of 1908), Ss. 19 and 21—“Agent duly authorised 
in this behalf”—Husband declared to be insane- Application by wife under 
Lunacy Act to be appointed manager—Admission of debt of husband— 
Whether amounts to valid acknowledgment—Implied authority to acknow- 
ledge husband's debt. 

Where a wife applied under the Indian Lunacy Act to have her husband 
declared to be insane and for the appointment of herself as guardian of his 
person and manager of his property and in setting out her husband’s 
assets and liabilities she included in the application the suit promissory note 
debt, 

Held, that the wife was not her husband’s “agent duly authorised in this 
behalf” within the meaning of S. 19 of the Limitation Act and that the 
admission of liability made by her in the lunacy application did not extend 
time. 





*CR.P. No. 1055 of 1928. 21st February, 1933. 
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Held also, that she was not an agent of necessity and that she had not 
otherwise an implied authority to acknowledge the suit debt on behalf of her 
insane husband. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Ambasamudram in S. C. Suit No. 407 of 1928. 


G. Ramakrishna Atyar for petitioner. 
S. Ramaswami Atyar for respondent. 
The Court delivered the following 


JupecMents. The Chief Justice —The suit out of which this 
Civil Revision Petition arises was upon a promissory note 
executed by the defendant’s deceased husband and dated the 
17th August, 1923. The suit was filed in 1928. On the 16th 
August, 1924, the defendant’s husband made a payment of 
Rs. 5 in respect of the promissory note. This had the effect of 
extending the period of limitation to the 16th August, 1927. 
The suit having been filed in 1928, the plaintiffs claim would 
be barred by limitation but it was claimed that the debt had 
been kept alive by an acknowledgment of it made by the 
defendant. This acknowledgment is, it is alleged on behalf of 
the plaintiff, to be found in an admission made by her ina 
petition which she put in to get herself appointed guardian of 
her husband who had then become insane. The petition is 
O. P. No. 38 of 1926. The petition was made under the Indian 
Lunacy Act to have her husband declared to be insane and for 
the appointment of herself as guardian of his person and 
manager of his property. Itis conceded that the defendant’s 
husband must have been found to be insane asa result of an 
enquiry under the Act because an order was made on the de- 
fendant’s petition appointing her guardian and manager on fur- 
nishing security. She failed, however, to furnish the security 
ordered and in the meantime her husband died and she was in 
fact never appointed his guardian and the manager of his 
property. For the purpose of her petition, she had to set out 
her husband’s assets and liabilities and she included in the 
latter the suit promissory note debt. It was contended in the 
Lower Court that this was an acknowledgment by the defendant 
within S.19 (1) of the Indian Limitation Act and that the 
defendant was her husband’s “agent duly authorised in this 
behalf”. This contention the learned District Munsif upheld 
in the following words: 
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“The defendant’s husband being insane and he being divided from his 
brothers, the natural and de facto guardian was his wife who was major 
even then, and she also put in the Original Petition. P.W. 1 further states 
that it was she who was managing her husband's property. Thus she, as the 
actual manager of the estate and the de facto and the legal guardian under 
Hindu Law, has acknowledged the suit debt in the said Onginal Petition 
Wife's acknowledgment where she is accustomed to conduct her husband’s 
business is sufficient she being regarded as a duly authorised agent. Rustomyi 
on Limitation, 4th Edition, p. 244. Thus the defendant’s acknowledgment in 
the said Original Petition is sufficient to give a fresh starting point of limita- 
tion for the suit promissory note.” 


For the petitioner it is argued that she was not the lawful 
guardian of her insane husband and that therefore she was not 
her husband’s “agent duly authorised in this behalf” in S. 19 
as defined in S. 21 (1) of the Limitation Act which reads as 
follows :— 


“The expression ‘agent duly authorised in this behalf’ in Ss. 19 and 20 
shall, in the case of a person under disability, include his lawful guardian, 
committee or manager, or an agent duly authorised by such guardian, com- 
mittee or manager to sign the acknowledgment or make the payment.” 


That section therefore deals with persons who are under, 
disability such as the defendant’s husband here. If at the time 
when the acknowledgment was made the defendant had been 
appointed the committee or manager of her insane husband’s 
property, then she clearly would have come within the provi- 
sions of S. 21 (1) of the Limitation Act as S. 75 of the Indian 
Lunacy Act permits every manager of the estate of a lunatic 
appointed under the Act to pay all just claims, debts and 
liabilities due to or by the estate of the lunatic; but she never 
was so appointed. It is argued that she was not his lawful 
guardian either and that the section as regards guardianship 
can have no application to majors and that, even as regards 
minors, a de facto guardian has no power to acknowledge a 
debt so as to bind a minor and Ramaswami Pillat v. Kasinatha 
Atyarl is relied upon. In that case at p. 536 Kumaraswami 
Sastri, J., says: 


“Section 21 of the Limitation Act says, “the expression ‘agent duly 
authorised’ referred toin Ss. 19 and 20 shall, in the case of a person under 
disability, include his lawful guardian, committee or manager to sign the 
acknowledgment or to make the payment”. It can hardly be said that a per- 
son who takes upon himself the management of property without being the 
legal guardian under Hindu Law ora guardian duly appointed by authority 
can be said to be a lawful guardian under S. 21.” 


It is very difficult to see how any question of guardianship 
arises at all in the case of a major person. If that person comes 


1. (1927) 108 I.C. 529. 
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under disability by reason of insanity, then, in my opinion, any- 
body, even if it is his wife, who does any acts on his behalf with- 
out being clothed with authority conferred by the Indian Lunacy 
Act does not do such acts as the lawful guardian of the person 
under disability and is almost in the position of an intermed- 
dler. Upon the question as to whether the de facto guardian of 
a minor can acknowledge debts so as to bind the minor, there is 
a considerable conflict of opinion. That a de facto guardian 
can alienate family property so as to bind the minor there is 
clear authority for, if such alienation is for necessity or for the 


„benefit of the minor. But it is difficult to see how the acknow- 


ledgment of a debt can be of benefit to a minor and in this case 
we are not dealing with a minor at all but with an insane 
person. There is a decision of Bakewell, J., Ganjayya v., 
Ramaswamtl, in which it was held by him that the natural mother 
of a minor, when acting for the benefit of the minor, wasa 
lawful guardian within the meaning of S. 21 of the Limitation 


‘Act. This case however is not in agreement with Ramaswami 


Pillai v. Kasinatha Aiyar3. An executor appointed under the 
will of a deceased person can by the inclusion of a debt due by 
the deceased in the form of valuation filed with the petition for 
the grant of letters of administration make an acknowledgment 
of that debt within the provisions of the Limitation Act 
because he is the man to acknowledge liability in his capacity 
of legal representative of the deceased. This arises from his 
position of executor who derives his title from the will and 
immediately upon the testator’s death his property vests in the 


‘executor for the law knows no interval between the testator’s 


death and the vesting of the property. In Raja Rama v. 
Fakuruddin Sahtbs it was held that the position of an adminis- 
trator is very different and that he derives his title wholly from 
the Court and has no title until letters of administration are 
granted and the property of the deceased vests in him only 
from the time of the grant. In my view, the defendant had no 
authority to acknowledge the suit debt on her husband’s behalf. 
She certainly had no direct authority and I cannot see that she 
had any implied authority to do so. It is true that a wife has 
an implied authority to pledge the credit of her husband for 
necessariés and that this implied authority is not taken away or 
a ne R 


1. (1913) 24 MIL. 428. 2. (1927) 108 LC. 529. 
“3, (1929) 58 M.L.J. 210. 
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diminished by reason of her husband’s insanity. But it is a 
limited authority and limited only to necessaries. But it is 
contended on behalf of the respondent that as it was necessary 
for the defendant to put in a petition to get herself appointed 
guardian and manager under the Indian Lunacy Act and as it 
was necessary for that purpose to set out the assets and liabili- 
ties of her insane husband, the admission she is alleged to 
have made was a necessary one and that she was in fact an 
agent of necessity. But Ido not think that she was an agent 
of necessity or that it follows that she had any implied autho- 


rity to acknowledge the debt on behalf of her insane husband. 


It is further contended on behalf of the respondent that the 
Lower Court has found that the respondent was managing her 
husband’s business and that as manager of his business she had 
authority to pledge his credit and acknowledge his debts. T 
take the finding to be that the defendant was only managing 
her husband’s business after he became insane and not hefore. 
But she certainly could derive no authority from her husband 
to manage his business as he was insane. In my opinion the 
District Munsif was wrong in holding that the suit debt had 
been acknowledged. This Civil Revision Petition must there- 
fore be allowed with costs, the Lower Court’s decree set aside 
and the plaintiff’s suit dismissed with costs. 

Bardswell, J.—I agree. 

B. V. V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE SUNDARAM CHETTY. 
A. Swaminatha Odayar Petitioner* (Petitioner) 
v. 

Kalyanarama Aiyangar and 

another i3 Respondents (Respondents). 


Civil Procedure Code (V of 1908), O. 21, R. 90—“ W hose interesis are 
affected by the sale”—Judgment-debtor adjudged insolveni—Right to apply 
to set aside Court sale. 

A judgment-debtor, who is adjudged an insolvent and whose property is 
vested in the Official Receiver, can be deemed to be a person whose interests 
are affected by the sale within the meaning of O. 21, R. 90, Civil Procedure 
Code and he can apply to the Court to set aside the sale held in execution of 
the decree against him. 


Petition under Section 115 of Act V of 1908 praying the 
High Court to revise the order of the District Court of West 
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Tanjore, dated 9th September, 1932 and made in C. M. A. 
No. 29 of 1932 preferred against the order of the Court of the 
Subordinate Judge of Kumbakonam, dated 16th July, 1932 and 
made in E. A. No. 635 of 1932 in O. S. No. 36 of 1930. 


R. Rajagopala Aiyangar for petitioner. 


K. S. Rajagopala Aiyangar, R. V. Raghavathathacharior 
and R. Srinivasan for respondents. 


The Court delivered the following 


Jupement.—lIn this case, the only question for determina- 
tion is whether the petitioner had focus stands to put in an 
application under Order 21, Rule 90, Civil Procedure Code, for 
setting aside a sale in execution of a decree against him. Both the 
Courts below have held that the petitioner could not maintain 
this application, because he was adjudged an insolvent and his 
estate must be deemed to have vested in the Official Receiver. - 
If before the auction sale in question, the petitioner was ad- 
judged an insolvent, I fail to understand why the decree-holder 
did not bring in the Official Receiver as a party to the execu- 
tion proceedings. It is obvious that any sale held in execution . 
of that decree subsequent to the adjudication of the judgment- 
debtor would not bind the Official Receiver, unless he was im- 
pleaded in the execution proceedings prior to the auction sale. 
On this simple ground, it would be open to the Official Receiver 
to have this auction sale set aside. But that is not the question 
with which we are concerned in this revision petition. 


According to Order 21, Rule 90, Civil Procedure Code, any 
person whose interests are affected by the sale may apply to the 
Court to set aside the sale on the ground of material irregularity 
or fraud in publishing or conducting it. The point for considera- 
tion is, whether a judgment-debtor who is adjudged an insol- 
vent and whose property is vested in the Official Receiver can 
be deemed to be a person whose interests are affected by the 
sale, within the meaning of the aforesaid rule. Under Rule 72 of 
Order 21,Civil ProcedureCode, the judgment-debtor or any other 
person whose interests are affected by the sale may apply to have 
the sale set aside. In construing this expression, the learned 
Judges in the case reported in Kondapalli Tatireddi v. Rama- 
chandra Raol have held that the‘insolvericy of a judgment-debtor 





1. (1921) 13 L. W. 616. 
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does not render it incompetent for him to continue the proceed- 
ings connected with an application under that rule by way of 
appeal. Having regard to the similarity of the wording employed 
in Rules 72 and 90, I should think that the same view must be 
applied to the present case also. It may be that by reason of 
the adjudication the insolvent would not be entitled to any pre- 
sent interest in the estate, which of course vests in the Official 
Receiver. That does not mean that by the sale of his property 
in Court auction his interests could in no way be affected within 
the meaning of Rule 90. Suppose a composition scheme is put 
in and approved by the Court and the result is the annulment of 
the adjudication. The properties would at once go back to the 
insolvent and if the Court auction sale should be left unchalleng- 
ed by anybody there is every likelihood of the interests of the 
insolvent being affected. In the Full Bench case reported in 
Hart Rao v. Official Assignee, Madrasithe main question for 
consideration was whether an insolvent would be a person 
‘aggrieved’ for the purpose of preferring an appeal against an 
order in insolvency: Their Lordships had not to consider the 
language of Order 21, Rule 90 in that case. On the other 
hand, there is a decision of Ramesam, J., in Adanamoli Chetti 
v. Chinnaswami3 in which the learned Judge distinctly held 
that even a presumptive reversioner entitled to the property 
after the death of a Hindu female can maintain an application 
under Order 21, Rule 90, Civil Procedure Code, for setting 
aside the sale, though it may be said that the interest of such a 
person is only contingent and not vested. The decision in Brij 
Kishore Lal v. Pratap Narain’ has been followed. The expres- 
sion used in Rule 90, namely, ‘ whose interests are affected by 
the sale’ is certainly a wide and comprehensive one. Itis not 
restricted to persons having an interest in praesenti, andif a 
presumptive reversioner who has only the chance of succeeding 
to the estate in the event of his surviving the widow can have 
locus standt under this rule to put in an application, I fail to see 
why the judgment-debtor in the present case in spite of bis 
having been adjudicated an insolvent, cannot apply under the 
aforesaid rule. The interest of a presumptive reversioner is as 
much contingent as that of the insolvent if not more. I may 
also observe that in the present case when the Official Receiver 





1, (1926) I. L. R. 49 Mad 461: 50 M. L. J. 358 (F.B.). 
2. A LR 1926 Mad. 959, 3. (1919) 4 Pat. L. J. 360. 
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has not been made actually a party to the execution proceedings, 
there is all the more reason for the judgment-debtor himself to 
apply under this rule. 

I hold that the petitioner has locus standi to maintain this 
application. In setting aside the orders of the Court below, 
the application is remanded to the Court of first instance for 
disposal on the merits. The petitioner’s costs in this petition 
should be paid by the respondents. The other costs will abide 
the final result of the petition. . 

B. V. V. Petition allowed; Case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 
Kotta Nagarattamma .. Petitioner» (Petitioner) 
v. 
Immadi Nagayya and others .. Respondents (Respondents). 
Civil Procedure Code (V of 1908), O. 44, R. 1-—Application to file 


appeal in forma pauperis—Issue of notice by Judge—Successor in office 
whether can reconsider matter—Continuance of proceeding. 


When a person applies to file an appeal in forma pauperis the first step 
in dealing with the application is to peruse the records and if necessary to 
reject the petition without i issuing notice to any of the parties interested. The 
Court will not be justified in issuing notice in order to make up its mind 
whether so to reject the application. Where a Judge dealing with the applica- 
tion directs the issue of notice he may be taken to have decided not to reject 
the application. It is not open to his successor to reconsider the matter and 
come to a contrary conclusion; he should take up the application at the stage 
where it had been dropped by his predecessor and continue the p 

Mi. Bibi Sogra v. Radho Kishun, A. I. R. 1929 Pat. 27 and Raghunath 
Prasad Sahu v. Mussammat Rampiari Kuer, (1927) I. L. R. 6 Pat. 687, 
relied on. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Kistna at Masulipatam, dated the 
11th day of March, 1932 and made in O. P. No. 75 of 1931. 

P. Satyanarayana Rao for petitioner. 

A. Venkatachalam for lst respondent. 

The Court delivered the following 

JupcMent.—The petitioner on the 7th October: 1931, filed 
an appeal in forma pauperis. On the 12th October, 1931, the 
District Court ordered notice to the Government Pleader and to 
the respondents. "Notices were accordingly taken. The 





"C R P. No. 511 of 1932. _ 4th November, 1932. 
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Government Pleader did not oppose the application but various 
of the respondents filed counters. Eventually the case came on 
for hearing before a successor of the learned District Judge who 
bad dealt with the case so far and on the 11th March, 1932, an 
order was passed dismissing the application. The ground stated 
for so dismissing it was that the judgment and decree did not 
comply with the terms of the proviso to O. 44, R. 1, Civil 
Procedure Code; in other words, that there was no reason 
to think that the decree was contrary to law or was otherwise 
erroneous or uDjust. 

I do not think that the learned District Judge was justified, 
at the stage which had been reached, in disposing of the petition 
under the terms of that proviso. The proviso itself requires 
that the Court shall reject the application unless, upon a perusal 
of it and of the judgment and decree, it finds the conditions 
laid down are satisfied; and that means, I think, and is always 
in practice taken to mean, that the very first step in dealing with 
such an application is to peruse the records and if necessary to 
reject the petition without issuing notice to any of the parties 
interested. It is impossible to contend on the terms of the 
proviso that the Court would be justified in issuing notice in 
order to make up its mind whether s0 to reject the application. 
Accordingly it must, I think, be presumed that when the first 
learned Judge who dealt with the application directed the issue 
of notice, he had applied his mind to this provision and had 
decided not to reject the appeal under it. It could not therefore 
be open to his successor to reconsider this matter and come to 
a contrary conclusion. He should have taken the application 
up at the stage where it had been dropped by his predecessor 
and have continued it by enquiring into the pecuniary circum- 
stances of the petitioner. There are several Patna cases which 
support this view. I may refer to Raghunath Prasad Sahu v. 
Mussammat Rampiari Kuer1 which itself is based upon an earlier 
case, and Mt. Bibi Sogra v. Radha Kishun3. In this latter case 
the principle is expressed that “the applications having been 
admitted it has to be presumed that the Court which admitted 
the applications and ordered issue of notice was satisfied that 
the conditions requisite for the issue of notice were present, 
namely, that the Court saw good reason to think that the decree 
was contrary to law or to some usage having the force of law”. 


SS SSSSSSSSSeSSSSSSSSSSSeSSSSSSSSSSSeeeeeSeseeeeeeeeeeF 
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1. (1927) I. L. R. 6 Pat. 687. 2 A.I. R. 1929 Pat. 27. 
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I agree with this view and accordingly I set aside the order of 
the Lower Court and direct it to restore the original petition to 
file and proceed to dispose of it in the manner indicated. The 
respondents will pay the costs of this petition. 


B. V. V; Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTicE VENKATASUBBA Rao AND Mr. 


Justice Reny. 
His Holiness Lakshmindra Tirta 
Swamiyar .. Appellani* (3rd Respond- 
v ent) 


The President of the Board of 
Commissioners for the Hindu 
Religious Endowments, Madras 


and others .. Respondents (Petitioner 
and Respondents 1, 2 and 4 to 
8). 

Madras Hindu Religious Endowments Act (II of 1927), S. 70—W ords 
“as if a decree had been passed’—Meaning—Right of appeal—Notice to 
trustee— Service on managing trustec—Validity. 

The words “as if a decree had been passed” in S. 70 of the Madras 
Hindu Religious Endowments Act attract to the order the whole procedure 
in execution and also the right of appeal provided under S. 47 of the Code 
of Civil Procedure. 

Gnana Sambanda Pandara Sannadhi v. David Nadar, (1904) 14 M. L. J. 
433, Sambasiva Mudaliar v. Panchanada Pillai, (1907) I. L.R.31 Mad. 24: 
17 M.L J. 441 and E D. Sasson & Co., Ltd. v. Shivys Ram, A.I. R. 1929 
Lah. 228, referred to, 

Section 70 of the Madras Hindu Religious Endowments Act refers to 
“the trustee” as the person on whom notice is to be served ; but the true inten- 
tion is not that the trustee should be served but the institution of which he is 
the trustee. When by usage one of several trustees acts as the managing or 
executive trustee, the notice served on such trustee must be deemed io be a 
proper notice as against the institution. 

Appeal against the order of the District Court of South 
Kanara, dated the 28th July, 1930 and made in R. E. P. 
No. 8 of 1929. 

B. Sitarama Rao for appellant. 

P. Venkataramana Rao, T. Kumaraswamiah, M. Laksh- 
mana Naick, M. R. Venkataraman and T. Krishna Rao for 
S. V. B. Rao for respondents. i 

The Court delivered the following 

JupGMents. Venkatasubba Rao, J.—Mr. Venkataramana 


Rao has raised an objection in limine that the appeal is 





*C.M.A. No. 420 of 1930. 25th October, 1932. 
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incompetent. The material words oí S. 70 of the Madras Laksh- 


Hindu Religivus Endowments Act are: po 
“The Court shall, on the application of the President of the Board or Swamiyar 
Committee, recover the amount as tf a decree had been passed for the ` v. 
amount by the Court against the religious endowment concerned.” ie 
oard o 
Mr. Venkataramana Rao contends that the effect of the Commis- 
section is merely to prescribe the mode of execution and that sioners, 


only such provisions as relate to the method of procedure 
become by force of this section applicable. We see no reason — 
for adopting this very narrow construction. When the duty to Racen 
execute an order of an outside body is entrusted to a judicial 
tribunal, it is difficult to conceive that its function is merely to 
perform an executive act; and, when the words employed are 
wide enough to include the exercise of judicial powers, there is 
less reason to hold that the Court does not possess them. In 
construing similar words occurring in S. 40 of the Revenue 
Recovery Act, 1864, “as if the purchased lands had been 
~~~~ecreed to the purchaser,” a Bench of this Court held that the 
intention of the Legislature was to place the purchaser in the 
position of a decree-holder and that he is therefore entitled to 
such remedies as are open to decree-holders in execution pro- 
ceedings (Gnana Sambanda Pandara Sannadhi v. David 
Nadari). The learned Judges in that case followed a previous 
decision to the same effect in the unreported case, A. A. A. O. 
No. 27 of 1889. Sambasitva Mudaliar v. Panchanada 
Pillai® approves of the decision in Gnana Sambanda Pandara 
Sannadhi v. David Nadari although the actual decision in the 
case relates to a different point. This view has the support 
also of E. D. Sasson & Co., Lid. v. Shivji Ram’ and Krishnaji 
Shridhar v. Mahadeo Sakharam4. In Mathura Prasad v. 
Sheobalak Ramë the question arose under the Co-operative 
Societies Act, and Mr. Venkataramana Rao relies upon it as 
supporting his contention. It is sufficient to observe for the 


present that we cannot regard it as a direct authority on the 
question raised. i 


HERE, 
Madras. 


It is next contended that it must be shown that an order 
made in execution falls within S. 47 of the Code of Civil Pro- 
cedure before an appeal can lie from it and that the section by 








1. (1904) 14 M.L.J. 433. 2. (1907) L L. R. 31 Mad. 24:17 M.L.J. 441. 
3. A. I. R 1929 Lah. 228. 4. (1921) L L. R. 46 Bom. 128. 
5. (1917) L L. R. 40 All. 89. 
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its very terms excludes orders made ina proceeding of this 
kind. It would be contrary to the spirit of the provision con- 
ferring on the Civil Court the power to execute, to construe the 
word “ suit ” in S. 47 in its literal and strict sense. We must 
hold that the words in S. 70 of the Madras Hindu Religious 
Endowments Act “as if a decree had been passed ” attract to 
the order the whole procedure in execution and the right of 
appeal provided under S. 47 of the Code of Civil Procedure. 
The preliminary objection is therefore overruled. 

As regards the appeal itself, Mr. Sitarama Rao contends 
that the order of the Religious Endowments Board can operate 
as a decree only if the statutory conditions are satisfied, and 
urges that in this case the requirement of the section regarding 
the service of the notice has not been fulfilled. In the case of 
this institution, it is alleged that there are eight trustees (heads 
of eight mutts) and that each of them by rotation acts for a 
period of two years. The notice under S. 70 was served upon 
the active or executive trustee then in office, and Mr. Sitarama 
Rao maintains that, as it was not served upon the whole body 
of trustees, the order sought to be executed has not acquired 
the force of a decree. No doubt S. 70 refers to “ the trustee” 
as the person on whom notice is to be served; but the true 
intention is not that the trustee should be served, but the insti- 
tution, of which he is the trustee. The funds that are liable 
under the section are the funds of the institution, and what is 
intended is that no proceedings should be taken against it 
before a proper notice is served onit. The trustee is mention- 
ed in that section as the person who represents that institution. 
The question in each case therefore is, has the institution been 
properly served or not? When by usage one of several trustees 
acts as the managing or executive trustee, the notice served on 
such trustee must be deemed to be a proper notice as against 
the institution. 

The appeal fails and is dismissed with costs of the Ist 
respondent. 


Reilly, J—I agree. 
B. V. V. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sm Horace Owen Compton Beastzy, Ki., 
Chief Justice AND Mz. JustTIcE BARDSWELL. 
Manjeri S. Krishna Aiyar .. Appellani* (Petitioner in 
C.M.P. No. 4004 of 1932 on the 
file of the High Court) 


Vv. 
The Secretary, Urban Bank, Ltd., 
Calicut and another .. Respondents (Respond- 


enis in do.). 


Madras Co-operative Societies Act (VI of 1932), S. 51—Director of 
Co-operative Bank also acting as tts vakit}—Dispute between Bank and 
vokil—Reference to Deputy Registrar—Validity—Writ of prohibstion— 
Madras Co-operative Soctettes Act (II of 1912)—Legal practitioner being 
Director of Society—A ppearance as vakil of Soctety—Propriety. 


The Director of a Co-operative Bank, who also acted as its legal adviser 
and vakil, was called to account for certain sums of money received by him 
from the Bank while acting as its vakil and he having failed to do so a 
reference was made to the Deputy Registrar of Co-operative Societjes under 
S. 51 of the A Aras Co-operative Societies Act, 1932. The vakil contended 
that the new Act v.°°932 had no application since the acts complained of had 
occurred before that’ Act took effect. He further pleaded that the 
Registrar had no jurisdiction to entertain the reference as the dispute did 
not touch the business of the Society and moved for a writ of prohibition 


Held, that the matters complained of related to the conduct of the vakil 
acting as such and not as a member, officer or agent of the Society and the 
Registrar had therefore no jurisdiction to entertain the reference? Writ of 
prohibition issued. 


Merely because a legal practitioner is a member of a Co-operative Society 
he is not prevented by any rule of professional etiquette from accepting 
instructions from the Society of which he isa member. There can be no 
impropriety in his doing so provided that his engagement is not directly 
due to his being a member. But it is improper for a legal practitioner 
who isa Director to appear for remuneration for the Society in its legal 
business. 

Appeal under Cl. 15 of the Letters Patent against the 
order of the Hon’ble Mr. Justice Burn, dated the 18th October, 
1932 and passed in C. M. P. No. 4004 of 1932 for issue of a 
writ of prohibition prohibiting the respondents from proceed- 
ing with the trial of Suit No. 179 of 1932-33 on the file of the 
Deputy Registrar of Co-operative Societies, Calicut. 


T. R. Venkatarama Sasirs and P. S. Narayanaswams Atyar 
for appellant. 


The Government Pleader (P. Venkataramana Rao) and 
P. Govinda Menon for respondents. 





*L.P.A. No. 71 of 1932. 26th January, 1933. 
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The Court delivered the following 

Jupcments. The Chief Justice —This is a Letters Patent 
Appeal from an order of Bum, J., dismissing the appellant’s 
petition for the issue by the High Court of a writ of prohibi- 
tion prohibiting the respondents from proceeding with the trial 
of Suit No. 179 of 1932-33 on the file of the Deputy Registrar 
of Co-operative Societies, Calicut. 

The appellant who is a legal practitioner was and is a 
member of the Calicut Co-operative Bank, Ltd. He was a 
director of the Bank from November, 1919 to December, 1929 
and then again from October, 1930 to January, 1932. He was 
also the legal adviser of the Bank from September, 1922 to 
December, 1929 and he was also the vakil of the Bank from 
July, 1922 to March, 1932. The Secretary of the Calicut 
Urban Bank, Ltd. filed a suit under S. 51 of the Madras 
Co-operative Societies Act (VI of 1932) against the appellant 
claiming a sum of Rs. 6,017-7-1. That amount is made up as 
follows :— 


Rs. A. P. 
(a) Out of pocket expenses charged by the 
appellant .. 1007 1 0 
b), Extra fees charged by him for which there 
is no sanction of the Directors .. 892 12 0 


(c) Aggregate of amounts paid in by him to 

the Bank out of collections from the Bank’s 

borrowers which are not found entered in the 

cash book of the Bank and for which the 
appellant holds no valid receipts .. 4,117 10 1 
The accounts of the appellant with the Bank as its vakil 
were the subject of an investigation by a special sub-committee 
of the Committee of Depositors appointed on the 11th April, 
1932. Asaresult of this investigation, the Directors of the 
Bank requested the Deputy Registrar of Co-operative Societies, 
Calicut, to cause the accounts to be audited and accordingly the 
Acting Senior Inspector of Co-operative Societies conducted an 
audit and in his report he observed inter alia that items (a) 
and (b) were exorbitant and inadmissible. The appellant was 
accordingly called upon to pay the sum of Rs. 6,017-7-1 to the 
Bank in default of which it was stated that a suit would be filed 
against him. He declined to pay and accordingly a reference 
was made under S. 51 of the Madras Co-operative Societies Act 
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(VI of 1932) and a decree against him was asked for. The 
appellant raised the point thatthe Registrar had no jurisdiction 
to entertain this reference on the grounds that the matters com- 
plained of related to the conduct of the appellant in his capacity 
of vakil conducting litigation on behalf of the Bank and that the 
dispute did not touch the business of the Society. He accordingly 
moved for the issue of a writ of prohibition. Burn, J., dismissed 
that petition holding that under both the Co-operative Societies 
Act (Act II of 1912) and the Act of 1932 there was a dispute 
between the petitioner and the Society which fell to be decided 
by the Registrar on the ground that the appellant was a member, 
the legal adviser and a member of the Board of Directors of 
the Society and was an “ Officer”’ of the Society, that the busi- 
ness concerning which the present dispute has arisen was a 
business which came to bim as legal adviser and that it was his 
position as le -al adviser that made him a member of the Board 
of Directors. x is, in my opinion, not correct to say that the 
business of the \Society with which the present dispute is 
concemed came to’ appellant as its legal adviser because it is 

-the appellant's case—and this is conceded also by the Bank— 
that the dispute arises out of matters relating to the appellant’s 
acts as the Bank’s vakil; and it is important to keep in mind the 
distinction between the two capacities of Bank’s legal adviser 
and Bank’s vakil. In my opinion, Burn, J., was right in 
holding that in the capacity of legal adviser to the Bank the 
appellant was an “ Officer” of the Society as defined by S. 2 of 
the Act which by clause (d) includes “a Chairman, Secretary, 
Treasurer, Member of Committee, or other person empowered 
under the rules or the by-laws to give directions in regard 
to the business of the Society ”. There is no committee in this 
Society but there is a Board of Directors in whom the manage- 
ment of the affairs of the Society is vested by by-law No. 41 of 
the By-laws of the Society and, this Board of Directors form 
the Committee as defined in S. 2 (b) of the Act of 1912. The 
same definition of officer appears in the Act of 1932 in S. 2 (e) 
except that two or three other persons are included. By-law 41 
(a) of the Society says that 


“ihe affairs of the Society shall Le managed by a Board of Directors 
consisting of a President, a Vice-President, a Secretary, an Assistant Secretary, 
a legal adviser, a Treasurer, and not more than six other members. The 
members of the Board of Directors shall be elected once in two ycars by 
general assembly from among the members holding not less than five shares 
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each. The Directors shall elect from among themselves the President, Vice- 
President, Secretary and Assistant Secretary, Treasurer and Legal Adviser.” 

In my opinion, therefore, the legal adviser of the Bank is 
an “Officer” of the Bank. I must now consider the rules 
under both Acts. Under the Act of 1912 by S. 43 (1) the 
Local Government is empowered to make rules to carry out the 
purpose of the Act and by (2) such rules may (/) provide that 
any dispute touching the business of Society between members 
or past members of the Society or persons claiming through a 
member or past member or between a member or past member 
or persons so claiming and the committee or any officer shall be 
referred to the Registrar for decision, etc. 

By-law 68 of the Society is as follows :— 

“If any dispute arises touching the business of the Socicty between 
members or past members of the Society, or persons claiming through a 
member or past member or between a member or a past member or persons 30 
claiming and the Board of Directors the party or parties concerned may refer 
the matter in writing to the Registrar. Similarly in the case of a dispute 
relating to a debt due to the Society by a member or past member or persons 
claiming through a member or past member a reference in writing may be 
made by either party to the Registrar.” 

The decision of the Registrar or the arbitrator appointed 
by him is to be final. The Act of 1932 provides by S. 51 (1) 
that: 

“Tf any dispute touching the business of a registered Society (other than 
a dispute regarding disciplinary action taken by the Socicty or its committee 
against a paid servant of the Society) arises :— ° 


(a) among members, past members and persons claiming through 
members, past members and deceased members, or 


(b) between a member, past member or persons claiming through a 
member, past member or deceased member and the Society, its committee or 
any officer, agent or servant of the Society, or 


(c) between the Society or its committee and any officer, agent or 
servant of the Society, or 

(d) between the Society and any other registered Society, such dispute 
shall be referred to the Registrar for decision.” 


There is an explanation which reads as follows :— 


“A claim by a registered Society for any debt or demand due to it from 
a member, past member or the nominee, heir or legal representative of a 
deceased member, whether such debt or demand be admitted or not, isa 
dispute touching the business of the Society within the meaning of this sub- 
section.” 

It will be seen that S. 51 (1) of the Act of 1932 is 
wider in its terms than the earlier Act. The Bank claims to 
make a reference to the Registrar under the later Act contending 
that this question comes within either sub-clause (b) or (c) to 


sub-section (1) of S. 51 or both. It is further contended that, if 


1 
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it should be held that the Act of 1932 does not apply to the case 
but that the procedure laid down by the Act of 1912 is to be 
followed, the rules made under S. 43 of that Act apply equally 
to this case. 


It is contended on behalf of the appellant that the Act 
of 1932 is of no retrospective effect and that, as the matters 
complained of were matters which occurred before the passing 
of the new Act, the dispute with regard to them was not one 
which under the rules made under that Act could be referred 
to the Registrar for decision. It is argued (1) that the 
appellant was not engaged in the business of the Society, (2) 
that it is not a dispute between a member of the Society and 
the committee or any officer and the Society, (3) that the 
acts complained of were not done by the appellant in his 
capacity as member of the Society but as its vakil, and (4) 
that even if the Act of 1932 is of application, the appellant 
as the Society’s vakil was not an officer, agent or servant 
-of the Society. As before stated, no question arises here 
with regard to any acts of the appellant in his capacity of 
legal adviser but only as the Bank’s vakil. It is quite true that 
he is a member of the Society, that he was a director of the 
Society and that he was the legal adviser of the Society. But 
does that in any way affect his position as vakil? It seems to 
me that this matter has got to be considered from the stand- 
point only of a vakil engaged in the Society’s legal business. 


The fact that he may at the same time occupy the other 
positions already specified in the Society, however irregular his 
conduct may be in occupying them, cannot in the least degree 
affect this question. 


As regards the appellant’s first contention, namely, that 
the appellant was not engaged in the business of the Society, in 
my view, the appellant was. In the course of the Society’s 
business members of the Society incur debts and it is the 
business of the Society to recover from its members the sums 
of money owed by them to the Society and, if necessary, to take 
legal proceedings for their recovery. The appellant as the vakil 
engaged by the Society to do so was clearly engaged in the 
business of the Society. 


The next two contentions, namely, that this is nota dispute 
between a member of the Society and the committee or any 
officer and the Society and that the acts complained of were not 
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done by the appellant in his capacity as member of the Society 
but as its vakil, may be considered together. This is a dispute 
between the Society’s vakil and the Society and the acts com- 
plained of were done by the appellant in his capacity of the 
Society’s vakil. Had this been a dispute between the Society 
and the appellant as its legal adviser, then under the Act of 
1932 it might be a dispute between the Society and one of its 
officers, namely, its legal adviser. But even assuming that this 
case is governed by the Act of 1932, in my view, the appellant 
was not an officer, agent or servant of the Society and what he 
did was not done in his capacity as a member of the Society at 
all. I think it is clear that both under the Building Societies 
Act and the Friendly Societies Act in England which contain 
somewhat similar provisions as regards the settlement of 
disputes within the Society by the Registrar that in order that 
such a dispute can be dealt with by the Registrar it must be a 


‘dispute between the Society and a member in his capacity as 


member. See Halsbury’s Laws of England (Second Edition),. 
Vol. 3, page 436, paragraph 829, which deals with Building 
Societies and Halsbury’s Laws of England (First Edition), 
Vol. 15, page 177, paragraph 370, which deals with Friendly 
Societies, where it is stated that disputes between a society and 
a member not in his capacity as member, e. g., a claim by a 
society against one of its officers for misappropriation of funds 
are not disputes to which the Act applies and consequently they 
are determinable by ordinary legal methods. Viewed in this 
light, this dispute is not a dispute within the provisions of the 
Act of 1912 and unless the appellant when acting as the 
Society’s vakil was doing so as an officer, agent or servant of 
the Society, the Act of 1932 is also not of application. It is, 
however, contended that the appellant was the agent of the 
Society as its vakil within the provisions of S. 51 of the Act 
of 1932. With this contention I am unable to agree. In acting 
in litigation as the Society’s vakil he was not the agent of the 
Seciety but he occupied merely the position of a vakil to his 
client. Different considerations altogether may arise where 


the vakil is a whole-time vakil of a society or a company and 
receives as his remuneration a fixed salary. It may be stated 
here that the Registrar of Co-operative Societies is not anxious 
to clutch at a jurisdiction which he does not possess. The 
position he takes up here is that he desires only to know whether 
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in such cases as this he does possess jurisdiction. In my view, 
he does not. Here the position is that of vakil and client, the 
vakil appearing in each case for a fee. Mr. T. R. Venkatarama 
Sastri stated that the question before us is one of considerable 
importance to members of the Bar and put to us the question, 
“« What is the position of a member of the Bar who is a member 
of a Co-operative Society and who is instructed by the Society 
of wbich he is a member to engage in legal proceedings on 
their behalf?” It seems to me that the answer to this question 
must be that, merely because a legal practitioner is a member 
of a society, he is not prevented by any rule of professional 
etiquétte from accepting instructions from the society of which 
he is a member. There can, in my view, be no impropriety 
in his doing so provided that his engagement is not directly due 
to his being a member. The Madras Bar Council have recently 
ruled that it is improper for a member of the Bar whoisa 
director of a company or a society to appear for remuneration 
for that company or society in its legal business. This rule 
follows that of the English Bar. That the appellant’s conduct 
in legally advising the Society and appearing asits vakil in both 
capacities for remuneration whilst being a director was without 
question most improper, but so far as the case before us is 
concerned, we have only to consider him in his capacity of 
vakil to the Society. That being so, this dispute is not a 
dispute to whicli either the Act of 1912 or the Act of 1932 
applies; and it is therefore unnecessary to consider the further 
question raised as to which Act this dispute falls to be decided 
under. 

The result is that this Letters Patent Appeal is allowed 
and an order is made directing the issue of a writ of prohibi- 
tion sought for by the appellant. With regard to costs, in my 
view, the proper order will be to direct the appellant and the 
respondents to bear their own costs. It is improbable that the 
Registrar of Co-operative Societies would have thought that 
he had jurisdiction to deal with the matter if the appellant had 
not been also a director, the paid legal adviser of the Society 
and at the same time its vakil. 


Bardswell, J.—I agree. 
B. V. V. Appeal allowed. 


Bardswell,J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE KRISHNAN PANDALAI. 
Viriyala Jagannatha Rao .. Appellani* (Petitioner) 

v. 
Viriyala Narayanamurthy, minor, by 
mother and next friend Ranga- 
nayakamma .. Respondent (Counter- 
petitioner). 
Limitation—Execution application—Nane of deceased guardian of 


minor judgment-debtor shown—Application made bona fide—Saving of 
limitation. 


An application for execution against a minor judgment-debtor mention- 
ing therein as his guardian the person who had been appointed and was act- 
ing as guardian, but who happened to have died before the date of the appli- 
cation, is sufficient to furnish a fresh starting point of limitation for a further 
application, provided the petitioner had acted bona fide in filing the petition 
against the dead man, 


Puran Mail v. Mt. Dilwa, (1922) 72 I. C. 1003 and Ghulam Hussain v. 
Narain Singh, A.I.R. 1931 Lah. 636, followed. 


Samia Pillai v. Chockalinga Chettiar, (1893) LL.R. 17 Mad. 76: 4 
M L.J. 8, referred to. 


Appeal against the order of the Court of the Subordinate 
Judge of Cocanada, dated the 21st day of January, 1930 and 
made in A. S. No. 120 of 1929 preferred against the order of 
the Court of the District Munsif of Peddapur, dated the 19th 
day of September, 1929 and made in O. P. No. 19 of 1929 in 
O. S. No. 141 of 1916. 

Kasturi Seshagiri Rao for appellant. 

V. Govindarajachart and K.V. Srinivasachari for res- 
pondent. 

The Court delivered the following 

JupcmentT.—The sole point in this appeal is one on which 
it appears there is no direct decision of this Court, and it is, 
whether an application for execution against a minor judgment- 
debtor mentioning therein as his guardian the person who had 
been'appointed and was acting as guardian but who happened 
to have died before the date of the application, is or is not 
sufficient to furnish a fresh starting point for limitation for a 
further application. The question has been directly decided in 
the Lahore and Patna High Courts in Ghulam Hussain v. 
Narain Singhland Puran Mallv. Mt. Dilwa% respectively in the 
affirmative. J am content to say that I agree with the view of 





* C.MLS.A. No. 149 of 1930. 25th April, 1933. 
1. ALR. 1931 Lah. 636. 2. (1922) 72 I.C. 1003. 


’ 
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those High Courts and adopt it. . There is also a decision of 
our Court in Samia Pillat v. Chockalinga Chetitar1 which 
shows that this view is right. In that case it was held that an 
application for execution against a judgment-debtor who hap- 
pened to have died before the date of the application bona fide 
made in the belief that he was still alive, was a step-in-aid of 
execution; in other words, will furnish a starting point for 
limitation for a further application. If that is the case in 
respect of the judgment-debtor himself, much more so is it in 
a case where it is not the judgment-debtor that is dead but his 
guardian in respect of whom there is no such procedure known 
to law as adding a legal representative. What is required tobe 
done is, when the applicant coines to know of it, that he should 
take steps to furnish ‘he minor judgment-debtor witha fresh 
guardian. But t.. appellant’s learned advocate relied upon 
O. 32, R. 5 (7%; Civil Procedure Code, and urged that a peti- 
tion agaip~ a minor without a proper guardian, which means a 
living guardian, i is not one made in accordance with law. He 
is here confusing two matters. It is the case that an order 
passed against a minor withovt a guardian properly appointed 
can be discharged under thay tule, but the point here is whether 
the petition is sufficient for’ „de purpose of limitation to afford 
a fresh starting point, afd on that point O. 32, R. Si is of no 
assistance whatever. 


The learned advocate raised another point, that it had not 
been established that the petitioner acted bona fide in filing the 
particular petition in this case, namely, the fourth execution 
petition, mentioning a dead man as the guardian. On that 
point it is perfectly clear that the petitioner decree-holder 
was perfectly bona fide as it is impossible to assume that 
any one would be so foolish as to file a petition against a minor 
knowing that the guardian on the record was dead but still 
adding his name as such. 


The appeal fails and is dismissed with costs. 


B. V. V. Appeal dismissed. 





1. (1893) I. L. R. 17 Mad, 76:4 M. L. J. 8. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 


. V. E. A. Annamalai Chettiar and 


another .. Petttioners* (Defendants 
2 and 3) 
v. 
V. E. A. Rm. Annamalai Chettiar 
and others .. Respondents (Plaintiffs). 


Civil Procedure Code (V of 1908), S. 115 and Sch. II, para. 16 (2)— 
Decree in accordance with award—No objection to the award raised in 
trial Court—Interference tn revision. 

Where a decree has been passed in accordance with the award, it cannot 
be interfered with in revision unless the decree discloses some excess or 
defect of jurisdiction or irregularity in the exercise of jurisdiction. If the 
award is incomplete, it is the duty of the objector to apply to have the award 
remitted under para. 14 of Sch. II of the Civil Procedure Code. But where 
the objector failed to objcct to the award in the trial Court, the High Court 
cannot in revision interfere with the decree passed in accordance with the 
award. 

Case-law referred to. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Devakottai, dated 31st January, 1930 and passed in 
O. S. No. 37 of 1925. 

M. Patanjali Sastri for petitioners. 

T. M. Krishnaswams Atyar and T. D. Srintvasachartar for 
respondents. 

The Court delivered the following 

JupcMentT.—The parties are Nattukottai Chetties and 
originally formed a joint Hindu family. The plaintiffs sued 
for partition and division of the assets shown in Schs. A to D 
of the plaint. Issues were framed and a reference was then 
made to a single arbitrator, who was entrusted with the duty of 
dividing the property. The arbitrator submitted his award on 
3rd January, 1930. On the 7th the Court allowed until the 17th 
for objections and then further until the 24th. On that date it, 
was stated that the plaintiffs did not wish to file any objections 
while further time until the 31st was allowed to the 2nd defend- 
ant. On the 31st further time was applied for on his behalf, 
but the Court passed a decree in terms of the award. The 
petitioners before me are the 2nd defendant and his son, the 
3rd defendant. They object that the award failed to dispose of 





* C. R. P. No. 1256 of 1930. ‘ 12th Aprl, 1933, 
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certain matters referred to the arbitrator. Sch. A relates to 
sites and buildings and these it is said had been left undivided. 
Item (1) of Sch. B comprises certain lands, and the arbitrator 
did not himself divide these but nominated two persons whom 
he instructed to divide these lands into two portions and send 
the lists to the Court, which was to assign one share to the 
plaintiffs and one to the defendants. In point of fact this was 
not carried out. Item (2) of Sch. B consisted of a building 
which was to be divided into two halves, eastern and western, 
and assigned by lot, the recipient of the eastern half to pay 
Rs. 250 to the recipient of the western half. In these respects 
the partition was left incomplete. Nevertheless a decree was 
passed in terms of the award. I am asked to hold that the 
learned Subordinate Judge was wrong in passing a decree, 
having regard to ‘ne condition in which the arbitrator left the 
Matter, and tha it was iacumbent upon him to remit the award 
to the arbitrat < as containing certain matters left undetermined. 

The qrestion arises in what circumstances, if any, can this 
Court interfere in revision with a decree based upon an award. 
No authority is really needed for the view that the decree of 
the Court must disclose some such excess or defect of jurisdic- 
tion, or irregularity in the exercise of its jurisdiction, as will 
satisfy the terms of S. 115, Civil Procedure Code. It is only 
necessary to have recourse to case-law in so far as it applies 
this section to the special case of decrees passed upon awards. 
In Ghulam Khan v. Muhammad Hassani the primary question 
which arose was whether an appeal lay from the decree record- 
ing an award and it was answered by the Judicial Committee 
in the negative. The High Court, in coming to the same 
conclusion, had allowed an application for revision, but their 
Lordships were inclined to agree with the view of Clark, J., in 
Jhangs Ram v. Mst. Budho Bai “ that in the case of an award 
revision would be more objectionable than an appeal,” because 
if an application in revision were admissible the finality of any 
award would be open to question. They point out that the 
award had been made and, whatever its correctness, having been 
duly made and not having been corrected or modified, and the 
application to set it aside having been refused, the Subordinate 
Judge had no option but to pronounce a decree in accordance 





1. (1901) L. R 29 L A. 51: L L. R. 29 Cal. 167: 12 M.L.J. 77 (P. C). 
2. 84 P. R. 1901. 
R—48 


Chettiar. 


A 
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with it. “The Subordinate Judge does not appear to have 
exercised a jurisdiction not vested in him by law or to have 
failed to exercise the jurisdiction so vested or to have acted in 
the exercise of his jurisdiction illegally or with material 
irregularity. He appears to have followed strictly the course 
prescribed by the Code.” This Court was guided by the princi- 
ples thus laid down in Batcha Sahib v. Abdul Gunnyl remark- 
ing “if it were quite clear that the learned Judge has exercised 
discretion wrongly in this case, we might be prepared to take 
the strong step of interfering on revision, but the general policy 
of the legislature is clear that in these matters the judgment in 
accordance with an award should be final.” I bave not been 
shown any case in which interference took place where the 
objection regarding jurisdiction was not clearly established. 
Raja Har Narain Singh v. Chaudhrain Bhagwant Kuar? was 
a case under the old Code and the Judicial Committee held that 
the award, having been delivered four days out of time, was 
invalid and therefore without jurisdiction. It may be observ- 
ed that S. 521 of the Code of 1882, which contained the 
words ‘and no award shall be valid unless made within the 
period allowed by the Court,” has not been reproduced ver- 
baitm in para. 15 of Sch. II of the present Code, with the result 
that this decision of the Privy Council is probably no longer 
good law. (See Shib Kristo Daw & Co. v. Satish Chandra 
Dutts.) However that may be, the Privy Council case clearly 
proceeded upon the footing of jurisdiction. The same may be 
said of Mamidt Appayya v. Yedem Venkataswami4, where 
Spencer, J., held that an award signed by two out of three 
arbitrators was invalid. In Ramaswami Chettiar v. Venkatarama 
Atyar5 Wallace and Madhavan Nair, JJ., before interfering 
with the decree embodying an award, very carefully considered 
the question of jurisdiction, arguing that if the arbitrator’s 
award was beyond their jurisdiction then obviously the decree 
which embodied it also was without jurisdiction. I think too 
that the learned Judges who decided Sukhamal Bansidhar v. 
Babu Lal Kedia & Co.6 had this matter in view, although the 
circumstances were peculiar and neither party seems to have 
been interested to object to the revision of the decree. 





1. (1913) I. L. R. 38 Mad. 256: 25 M.L.J. 507. 
2. (1891) L. R. 18 L A. 55: L L. R. 13 All 300 (P.C). 
3. (1912) LLR. 39 Cal 822, 4. (1918) 8 L.W. 171. 
5. (1924) 49 M.L.J. 523. 6. (1920) LL.R. 42 All 525 
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Now in the present case I am unable to see that any 
question of jurisdiction is involved. It cannot be said that the 
arbitrator exceeded his powers, except perhaps in so far as his 
award delegated to others the ascertainment and division of the 
lands comprising item (1) of Sch. B; and since this was not 
carried out there was in fact no exercise of powers by persons 
not authorised by the reference to arbitration. What happened 
was that the arbitrator left undone certain work which he 
should have completed. If the petitioners desired to take 
exception to the award on the score of its incompleteness, they 
had an opportunity to do so before the decree was passed. 
There is not even a suggestion made here that they were prevent- 
ed by any sufficient cause from so doing. In a similar case, 
Ram Bhajan Panday v. Udit Panday1, it was held to be the 
duty of an objector to get the award remitted under para. 14 of 
Sch. II. Ido not accept the position that in the absence of 
any objection, the Court was bound to scrutinise the terms of 
the award and satisfy itself, before passing its decree, that it 
disposed of all the matters referred to arbitration; and if it did 
not so dispose of them, was bound suo motw to remit the 
award under para. 14. This is what the petitioners ask me to 
hold, and, further, that the Court had no jurisdiction to pass 
the decree in terms of the award because it turns out that the 
award did not completely divide the property. They must 
take the award with all its defects now that the opportunity 
afforded to them of objecting to it has gone by. Their learned 
advocate complains of the difficulties created by the decree in 
its present form, and it may well be that it does create difficul- 
ties. But the mere circumstance that the petitioners may have 
put themselves into an awkward situation will not give this 
Court jurisdiction and power to extricate them which it does 
not otherwise possess. What they are virtually asking for isa 
further opportunity to object to the award after letting slip the 
opportunity provided for them in the trial Court. 


The Civil Revision Petition is dismissed with costs. 


S. R. Petition dismissed. 


1. (1913) 19 LC. 405. 


Rosayya 


v. 
Pitchayya. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice RAMESAM AND MR. JUSTICE 
CORNISH. 


Cheedella Rosayya and another .. Appellants* (Plaintiffs) 


v. 
Kommi Pitchayya and another .. Respondents (Defendanis 6 
and 8). 


Limitation Act (IX of 1908), Ss. 19 and 21—Esecution of mort- 
gage by a person on his own and on behalf of a minor as guardian—Pay- 
ment of a portion of debt and endorsement thereon— Acknowledgment by 
him on behalf of minor, authorised—Admission of execution of a document 
before Sub-Registrar—Whether means admission of liability of executant 
on the document 


Where a person executed a mortgage bond and registered it on 9th 
September, 1909, for himself and on behalf of a minor as guardian and made 
an endorsement on 18th July, 1915, of some payment on the document when 
the minor had not attained majority, his acknowledgment was proper as he 
was certainly a person authorised within the meaning of S. 21 of the Limita- 
tion Act. Therefore his acknowledgment of 1915 was binding on the person 
on whose behalf he acknowledged and a decree against him could be given. 


When a document is presented for registration, the executants not only 
admit the fact of its execution but admit the contents of the document, 
namely, their liability on it. Hence if a person admitted before the Sub- 
Registrar execution of a mortgage bond which recited that old accounts had 
been looked into and the sum arrived at had remained due, his acknowledg- 
ment of liability was implied. 


Labka Malv. Imam Din, (1923) 76 I. C. 751, relied on. 

Appeal against the judgment and decree of the Court 
of the Subordinate Judge of Nellore, dated the 27th day of 
September, 1926 and passed in O. S. No. 42 of 1925. 

K. Kuppuswams for appellants. 

M. Patanjali Sastri for respondents. 

The judgment of the Court was delivered by 

Ramesam, J.—This appeal ‘arises out of a suit on two 
mortgage bonds, dated 21st May, 1909, for Rs. 2,500 and 
Rs. 1,500 respectively. The mortgage bonds were executed 
by one Subba Naidu, the father of defendants 1 and 2, for 
himself and as guardian of defendants 7 and 8, by the present 
3rd defendant for himself and as guardian of the 4th defend- 
ant and by defendants 5 and 6. The documents were present- 
ed for registration on 9th September, 1909 and all the exe- 
cutants admitted execution before the Sub-Registrar. On 18th 
July, 1915, a payment was made and the payment was signed 
by Subba Naidu and the 3rd defendant but not by the 6th 
defendant. On 7th July, 1921, there was again a payment and 





Appeal No. 326 of 1927. 9th March, 1933. 
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endorsements were made and they were signed by all the 
parties. One of the issues raised before the Subordinate Judge 
was whether the documents were not barred by limitation as 
against the defendants who were not parties to the endorse- 
ments of 1915. He held that the endorsements of 1915 would 
be inoperative against those who were not parties to it, but as 
to defendants 5 and 7 he relied upon another acknowledgment 
(Ex. E) and held that so far as they are concerned, the suit 
was not barred. As to defendants 6 and 8 he held that the 
suit was barred. Against the other defendants he gavea decree. 
The plaintiffs have preferred this appeal. 

In the plaint the age of the 8th defendant is given as 23 
on the date of plaint (March, 1925) and so in 1915 the 8th 
defendant must have been aged 13. In the written statement 
of defendants 5 to 8 there is no denial about the age of the 8th 
defendant as given in the plaint. But it was pleaded that at 
the time of the endorsements in 1915, 7th and &th' defendants 
were majors. This no doubt indirectly involves a denial of 
the correctness of the age as given in the plaint but the written 
statement does not proceed to state what the correct age of the 
8th defendant is. On this pleading-’e cannot accept an implied 
denial in the written statement as au. equate pleading. We 
must therefore take it that the age of the 8th defendant as 
given in the plaint is correct, and if so, Subba Naidu, who was 
the guardian at the time of the execution of the document, 
properly acted as guardian in acknowledging also in 1915. He 
was certainly a person authorised within the meaning of S. 21 
of the Limitation Act. We think therefore that so far as the 
8th defendant is concerned, the acknowledgment of 1915 is 
binding on him and there ought to be a decree against him. 

The next question is as to the 6th defendant. The learn- 
ed advocate for the appellants contends that the admission of 
execution before the Sub-Registrar amounts to an acknowledg- 
ment of liability within the meaning of S. 19 of the Limitation 
Act, and that being so the second acknowledgment in July, 
1921, would be within 12 years of the first acknowledgment, 
and the suit would not be barred. This point was raised 
before the Subordinate Judge, but in considering it he relied 
on three decisions, Kandasamt Reddi v. Suppammall, 


1. (1921) I. L. R. 45 Mad. 443: 42 M. L. J. 268. 
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Muthukumara Mudaliar v. Chockalinga Mudaliar1 and Lalu 
Mal v. Reoti Ram’ and held that the admission of execution 
before the Sub-Registrar would not amount to an acknowledg- 
ment. Now inKandasami Reddi v. Suppammals it appeared 
that in a former suit for specific performance the plaintiffs 
admitted the execution of the hypothecation deed which was the 
subject of the later suit and it was held that it was not an 
acknowledgment. The decision is not that such admission 
should never be taken as an acknowledgment. All that it means 
is that while in some circumstances it may amount to an 
acknowledgment, there may be other circumstances in which it 
may not amount to an acknowledgment. In that case a person 
admitted execution of a document some years before and there 
was no occasion for saying whether the amount was paid or 
not, and it was therefore held that it was not an acknowledg- 
ment. Muthukumara Mudaliar v. Chockalinga Mudaltar! is a 
case in which the defendant admitted in a deposition the execu- 
tion of the bond in question but no further question was put as 
to whether any amount was dueon it. In Lallu Mal v. Reoti 
Rams’, while execution of a document was admitted, it was 
pleaded that it was taken under undue influence, and in a prior 
suit the execution was admitted. These are all cases in which 
from the circumstances in which admission of execution was 
made, it was impossible to imply necessarily an acknowledg- 
ment of existing liability. On the other hand we have got 
Swaminatha Odayar v. Subbarama Aiyaré, a decision of Reilly, 
J., and one of us in which it was held that from the surrounding 
circumstances an acknowledgment of liability may be inferred. 
In that case the anxiety of the party was to show that the 
transaction was real and that he was willing to pay on the note 
but for the unwillingness of the other party to receive. The 
Subordinate Judge refers to another case, Labka Mal v. Imam 
Dins, which comes nearest to the case before us. In that case 
there was an admission of execution before the Sub-Registrar 
but a question was put to the executant whether he received 
consideration and he admitted the receipt of consideration also 
—a circumstance which does not appear in the case before us. 
Merely on this ground the Subordinate Judge held that that 





1. (1923) 17 L.W. 674. 2. (1923) LL.R. 45 All. 679. 
3. (1921) LL. R. 45 Mad 443: 42 M. L. J. 268. 
4. (1926) 51 M.L.J. 856. 5. (1923) 76 LC. 751. 
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case is distinguishable. We do not agree with that conclusion. 
Even if the receipt of consideration is admitted, one may sug- 
gest that it was really a benami transaction, in which case the 
executant may not really mean to admit liability. Except where 
a benami transaction is suggested, the admission of execution 
before a Sub-Registrar within 4 months after the execution of 
the document is to make the document operative. It will be 
the strongest case where a man is anxious to admit his liability. 
Even in a benami transaction, for the purpose of misleading the 
outside world, a person purports to admit liability at the time, 
whatever the truth of the matter may be. The circumstance 
that there was an admission of receipt of consideration in 
Labha Mal v. Imam Din! does not necessarily distinguish that 
case from the case before us. In the present case, the contents of 
the documents show that the old accounts were looked into and 
a sum of Rs. 4,000 odd remained due, and for Rs. 4,000 out of 
this amount the mortgage deeds were executed. There was no 
new consideration to be received and there was no necessity for 
putting any such question about receipt of consideration by the 
Sub-Registrar. When a document is presented for registration, 
the executants not only admit the fact of its execution but 
admit the contents of the document, namely, their liability on it. 
In our opinion tbis is a case where acknowledgment of liability 
is necessarily implied. It is not necessary to deal with possible 
cases where there may be some difficully in making such an 
implication. If admission of execution in such circumstances 
is an acknowledgment, it is admitted that the suit is not barred. 
We allow the appeal against defendants 6 and 8 with costs 
throughout. 

KG... Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PAKENHAM WALSH. 


Dibba Balesu .. Appellant* (Petitioner) 
v. 
Lagudu Chinna Sanyasayya and .. Respondents (Counter- 
another Petitioners). 


Madras Agency Tracts Interest and Land Transfer Act (I of 1917), 
S. 4 (3) and Rule 4 of the Rules framed under the Act—A pplication under 
S. 4 (2) for ejectment—Dismissal of—Second ap peal. 


*CM.S.A. No, 132 of 1929. ` 27th January, 1933. 
1. (1923) 76 LC. 751. 
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An application under S. 4 (2) of the Act for ejectment is nota suit and 
the order refusing it is not a decree. No second appeal lies from that order. 

Appeal against the order of the Court of the Agent to the 
Governor, Vizagapatam, dated 24th September, 1927 and made 
in C. M. A. No. 15 of 1927 (C. M. As. Nos. 1 and 2 of 1926 
on the file of the Court of the Special Assistant Agent, 
Narasapatam). 


B. Jagannadha Doss for appellant. 
V. Govindarajachari for respondents. 
The Court delivered the following 


Jupement.—Under S. 4 (1) of the Agency Tracts In- 
terest and Land Transfer Act (I of 1917) any transfer of im- 
movable property situated within the Agency Tracts by a member 
at a hill tribe shall be absolutely nuli and void unless made in 
favour of another member of a hill tribe, or with the previous 
consent in writing of the Agent or any other prescribed officer. 
Where a transfer of propetty is tiallé 1M téntraventiuu Uf sub- 
section (1), the Agent or any other prescribed officer may, on 
application by any one interested, decree ejectment against any 
person in possession of the property claiming under the transfer 
and may restore it to the transferor or his heirs [S. 4 (2)]. 
An application under S. 4 (2) for such ejectmem ras made be- 
forethe Special Assistant Agent, Narasapatam, by the appellant. 
The Assistant Agent found that he was not a person interested 
and dismissed the application. He put in an appeal to the 
Agent, and the order was confirmed. This second appeal has 
been filed to the High Court. A preliminary objection was 
taken by the Office as to the maintainability of the appeal, and 
it was ultimately admitted subject to the matter being left open 
to discussion when the appeal came on for hearing. 


This preliminary objection that no second appeal to the 
High Court lies, is based on the fact that S. 4 (3) states: 

“Subject to such conditions as may be prescribed, an appeal against a 
decree or order under sub-section (2), 1f made by the Agent, shall lie to the 
Governor in Council, and, if made by any other officers, shall lie to the 
Assistant Agent or to the Agent as may be prescribed.” 

Rule 4, framed under the Act, which deals with appeals 
from ejectment orders, expressly says that no second appeal 
lies. For the appellant it is argued that the prohibition con- 
tained in R. 4 applies only to orders of ejectment passed under 
S.4 (2) of the Act but not to orders refusing ejectment, that 
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an order refusing the application is a decree and therefore a 
second appeal to the High Court under R. 48 of the Agency 
Rules lies. The interpretation clause in the Rule says that 
“decree” shall include orders passed under Rr. 39 (1) and 43 
(3) but not orders under Rr. 33 and 35. Rr. 39 (1) and 43 (3) 
are not in question in the present case. Turning to the defini- 
tion of “decree” in S. 2 of the Code of Civil Procedure, it is 
stated to be “the formal expression of an adjudication which, so 
far as regards the Court expressing it, conclusively determines 
the rights of the parties with regard to all or any of the matters 
in controversy in the suit and may be either preliminary or 
final”. Therefore, to be a decree within this definition, the 
determination must be made by a Court, must conclusively 
determine the rights of the parties with regard to all or any of 
the matters in controversy and must be in a suit. There is in 
my opinion nothing to show that an application under S. 4 of 
Act I of 1917 is a suit. Under the Code of Civil Procedure 
decrees are appealable: first appeals lie under S. 96 and second 
appeals under S. 100. Certain orders are also made appealable 
by S. 104 (})o-auu-vy—a--4-uruers in execution between the 
parties aré to be deemed decrees for purposes of appeal. Thus 
it will be seen that unless there is a decree, there is no second 
appeal under the Code of Civil Procedure. No doubt S. 4 (2) 
of Act I of 1917 talks about the Court “decreeing ejectment 
against any person” and S. 4 (3) of an appeal “against a 
decree or order under sub-S. (2)”; but if we adopt the appel- 
lant’s reasoning that there is a difference in procedure, namely, 
that, if the order is one dismissing the application for eject- 
ment, a second appeal lies to the High Court but does not lie 
{rom an order granting the application, then we might equally 
introduce the same distinction into the words and say that it is 
only an ejectment order which is a decree and hence the words 
“decreeing” and “decree” will not avail to bring an order refus- 
ing the application under the definition of a “decree”. It 
would certainly be anomalous that there should be a second 
appeal to the High Court by the unsuccessful applicant but that 
no second appeal lies to the High Court by the person who is 
ejected from the property. In my opinion the application is nót 
a suit and the drder refusing it is not a decree. Therefore I 
must dismiss the appeal as I hold it does not lie. The respond- 
ents will have their costs. 

S. R. : Appeal dismissed. 

R—49 s 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice BURN. 

Arunachala Asari .. Petitioner* (Counter-Petitioner in 
M. C. No. 53 of 1932 on the 
file of the Court of Sub-Divi- 
sional Ist Class Magisirate, 


Salem) 
v 


Anandayammal .. Respondent (Petitioner in do.). 


Criminal Procedure Code (V of 1898), S.488—Offer by husband to 
maintain wife on condition of her living in a separate room—Refusal by 
wifse—Righ? to allowance. 3 . 

Under S. 488 of the Criminal Procedure Code, a wife can only claim 
maintenance; she cannot claim to be treated “as a wife”. Where, therefore, 
the husband offered to maintain his wife but wanted her to live in a separate 
room and she refused the offer, she is not entitled to an order for an 
allowance. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898 and S. 107 of the Government of India Act 
praying the High Court to revise the order of the Court of the 
Sub-Divisional First Class Magistrate of Salem, dated 31st day 
of October, 1932 and made in M. C. No. 53 of 1932. 

K. S.Jayaroma Aiyar and R. Sundaralingam forpeti- 
tioner. 

T. Krishnaswami Aiyangar for respondent. 

The Public Prosecutor ou behalf of the Crown. 

The Court made the following 

Orpzr.—I cannot see that S. 488 of the Criminal Proce- 
dure Code has anything to do with ordinary conjugal rights; it 
deals with “maintenance” only and I see no reason why main- 
tenance should be supposed to include anything more than 
appropriate food, clothing and lodging. 

On the facts of this case it is clear that the husband has 
offered to give his wife maintenance in his house but he wants 
her to live ina separate room and not to associate with the 
other members of his family. She has refused this offer and 
in my opinion she has no sufficient grounds for refusing. She 
cannot claim under S. 488 of the Code of Criminal Procedure 
to be treated “as a wife”; she can only claim to be maintained 
on a scale appropriate to her station in life. 


o 


*Cr. R. C. No. 24 of 1933. 27th April, 1933, 
(Cr. R. P. No. 24 of 1933). : . 


im 
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The order for payment of separate maintenance is there- 


fore unsupportable, and I set it aside. 
Order set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MnR. JustIce PakENHAM WALSH. 


Saphar Sitapati Rao .. Petitioner* (Respondent- 
' Plaintif) 
v. 
Chittaluri Sitabayamma .. Respondent (Petitioner- 
Defendant). 


Civil Procedure Code (V of 1908), O. 41, R.6 and O. 47, R. 1—4 p plica- 
tion to Court to demand security for deposit of money—Refusal on ground 
of jurtsdiction—Fresh application without further reasons adduced— 
Review by Court of tts previous order—No apparent error of law on the 
face of the order—Whether review permissible. 

The defendant applied under O. 41, R. 6 of the Civil Procedure 
Code to the Court praying that the decree-holder be asked to give security 
for the amount deposited by her in Court on the ground that he was a pauper, 
aud the Judge dismissed the petition on 6th November, 1931, holding he had 
no jurisdiction, but again on 27th November, 1931, the defendant put ina 
fresh application on the same grounds under the same section for security 
being taken and the application obviously happened to be one in review. 
Though the counter raised the objection that the matier was res judicata owing 
to the previous order, the Judge allowed the petition without really discussing 
the question of res judicata or his power of reviewing the previous order, 

Held, that the order of the Lower Court passed on the 6th November, 
1931, must be restored and that of the 27th November, 1931, should be set 
aside. 

There was no error of law at all on the face of the order which the 
Judge had passed on the 6th November, 1931 and it was merely that the 
reason which he had given for passing it, namely, that he had no jurisdiction, 
had been owing to his erroneous interpretation of the law; further, there 
had been no new fact adduced and no other fresh reason given to sustain a 
review in the sense as laid down in Chhajju Ram v. Neki, (1922) L. R. 49 
I. A. 144: I. L. R 3 Lah 127: 43 M. L. J. 332 (P. C). 

Petition under S. 115 of Act V of 1908 and S. 107 of the 


Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Rajah- 
mundry, dated the 21st day of December, 1931 and made in 
E. A. No. 865 of 1931 in O. S. No. 34 of 1927. 

K. Umamaheswaran for petitioner. 

V. Govindarajachars for respondent. 

The Court delivered the following 

JupGmMznt.—lIn this case we may omit from consideration 
all the proceedings connected with stay of execution under 
O. 41, R. 5, Civil Procedure Code. The High Court granted 
stay of execution on the defendant depositing Rs. 1,300. She 


*C. R. P. No. 409 of 1932. 25th October, 1932. 


Sitapati Rao 
v. 


5 


\ 
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failed to do so in time. When the defendant did deposit it, 
plaintiff attached it as money due under the decree and the 
whole of the subsequent proceedings show that it was treated, 
as indeed it was bound to be, as money paid in execution of 
the decree. The defendant asked the Subordinate Judge in 
E. A. No. 726 of 1931 to take security for this sum of Rs. 1,300 
before handing it over to the plaintiff. The order begins: 

“ This is a petition asking the Court to take security from the respond- 
ent for Rs. 1,300 deposited in Court in part satisfaction of the decree 
amount.” 

It is clear therefore that this was an application under 
O. 41, R. 6, and it was entirely discretionary on the part of the 
Court to grant or refuse it. The reason alleged for taking 
security was that the plaintiff was a pauper. The learned 
Subordinate Judge unfortunately seems not to have grasped 
the distinction between proceedings in stay of execution under 
O. 41, R. 5 and proceedings when the decree was being actual- 
ly executed. After referring to several of the stay proceedings 
which were really irrelevant, he stated: 

“I doubt very much whether, under these circumstances, this Court has 
jurisdiction to order security being taken from the respondent. Hence I 
dismiss the petition.” 

This was on the 6th November, 1931. For some reason 
or other the amount does not appear to have been paid out. 
No proof has been adduced on the allegation that there was a 
revision petition against this order to the High Court and that 
it was dismissed, although this was mentioned in the counter- 
affidavit put in against the next petition. It is very unlikely 
that had there been such a revision petition disposed of by the 
High Court and shown to the Court it would not have been 
mentioned by the learned Subordinate Judge in the order now 
appealed against. The number of the Civil Revision Petition is 
not quoted and there is no means of verifying it. I must take 
it then that it has not been proved that the Subordinate Judge’s 
order of 6th November, 1931, dismissing the petition to take 
security has been carried further or objected by way of revi- 
sion; or that any order in revision has been passed on it. On 
27th November, 1931, the defendant again put in an application 
under O. 41, R. 6, Civil Procedure Code, again asking that 
security should be taken for Rs. 1,300 from the plaintiff as he 
was a pauper. No further reasons are given than what were 
stated in the previous petition. The application is not called 
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one for review but it is obviously such in substance. In the 
counter to this it was objected that the matter was res judicata 
owing to the previous order. The learned Subordinate Judge 
has dealt somewhat obscurely with the matter of res judicata 
in paragraph 2. He first points out that the present applica- 
tion is made under O. 41, R. 6, and that the scope of that 
section is quite different from that of O. 41, R. 5, with refer- 
ence to stay of execution. In this of course he is perfectly 
correct. Then he goes on to say: 

“No doubt on a previous petition I entertained the opinion that when 
once the High Court passed the order which had the ultimate effect of 
dismissing the stay petition, this Court had no junsdiction to entertain an 
application for further stay (vide the order of this Court, dated 6th 
November, 1931). Whatever might be said as regards the jurisdiction of 
the Court to entertain a petition for stay of execution of the decree on 
account of the High Court having already passed orders on such an applica- 
tion, there can be no doubt, I think, as regards this Court having jurisdiction 
under O. 41, R. 6, to demand security from the decree-holder, in case it is 
found that he is not solvent enough to refund the money. I therefore dis- 


allow the contention iniscd by Ube Luuuler-pelilionér of thia nom and | 
allow the petition.” 


He does not really discuss the question of res judicata 
here, or his power for granting a review of his previous order 
under O. 47, R. 1. He does not even say that he thinks he 
made a mistake in the law in his previous order. Against this 
order the present revision petition is filed. With regard to O. 47, 
R.1, the leading decision now is the Privy Council’s in Chhajju 
Ram v. Neksl, where it was held that “any other sufficient 
reason must be a reason sufficient on grounds at least analogous 
to those specified immediately previously. There is no question 
that a Court has jurisdiction to decide a point of law wrongly 
as well as rightly and a review cannot be granted merely 
because the judgment or order proceeds on an incorrect exposi- 
tion of the law’. Two subsequent decisions have been quoted 
and Ido not want to say much about them here as I shall be 
considering them in another case. They are Murari Rao v. 
Balavanth Dikshti8 and Debi Sakat-Gulsart Mal v. Basheshar 
Lal-Bansi Dhar3. But these two cases are easily distinguish- 
able from the present. In both of them, had the correct 
view of the Jaw been taken the Court could not have passed 
the order which it did. That is not the case here.. The most 
that can be said here is that on account of the mistaken view 








1. (1922) L. R. 491A. 144: L L. R. 3 Lah 127: 43 M. L. J. 332 (P. C). 
2. (1923) I. L. R. 46 Mad. 955: 45 M. L. J. 309. 
3. (1928) I. L. R. 10 Lah. 184 


` 


Sg Rao 


Sitebay- 
amma. 
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which he took of the law, namely, that he had no jurisdiction, 
the learned Subordinate Judge did not in passing his order on 
the 6th November, 1931, apply his mind to the question whether 
he would or would not demand security. Even had he taken a 
correct view of the law one cannot say that his order would 
not still have been the same. There is therefore no error of 
law at all in the order which he passed; it is merely that the 
reason which he gives for passing it is owing to his erroneous 
interpretation of the law. He might have passed the same 
order on a correct interpretation. That being so, it appears to 
me to be clear that there is no error of law on the face of the 
order whatsoever. There is no new fact adduced and there is 
no other fresh reason in the sense laid down in Chhajju Ram v. 
Nekit. It has been contended that this after all is not really 
an order in execution and that this Court should not interfere 
in a matter of this sort unless substantial injustice is done. 
But I think it is necessary in the interests of litigants that 


_ there should be a term pul to questioning orders ot the Court 


and improperly getting reviews of orders which are legally 
correct; otherwise, there can be no finality in such orders. I 
must therefore allow this petition with costs and set aside the 
order of the Lower Court in E. A. No. 865 of 1931 and restore 
his order in E. A. No. 726 of 1931. 

K. C. Pention allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mnr. JUSTICE CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. 


T. K. Abdul Razak Rowther .. Appellanix (Defendant) 
J. i 
Abdul Rahiman Sahib and others .. Respondents (Plaintiff 
and Defendants). 


Transfer of Property Act (IV of 1882), Ss. 40, 82, 95 and 100— 
Mortgage decree debt — Partition deed among ike morigagor’s heirs— 
Specific portions of the liability allotted to each one—Restrictive covenants 
in the partition deed binding share of each of the brothers for compensa- 
tion in case of loss of share causec to one of them in discharging the debt 
of others—Whether indemnity clause created a charge—Purchaser from 
him wiih notice of covenant bound equally by such obligation—Later pur- 
chaser covenanting to discharge two mortgages but actually discharging 
one, whether entitled to subrogation in priority to the other mortgayes— 
Purchaser from such purchaser, whether entitled to claim priority — 
Interest, hability to. 








* Appeal No. 403 of 1930. 31st March, 1933. 
1. (1922) L. R. 49 L A. 144: I. L. R. 3 Lah 127:43 M. L, J. 332 (@. C). 
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One A obtained a mortgage decree against S, a Mahomedan, under 
which all the properties of S were liable for the ‘mortgage debt. After the 
death of S, his sons, the plaintiff and defendants 1 to 3, divided the proper- 
ties left by S, and in that partition deed it was provided that each one of the 
brothers should pay a specific portion of the mortgage decree debt in favour 
of 4. lt was also provided that “each of us shall discharge the debt falling 
to his share from the properties fallen to his share. If, otherwise, the pro- 
perties fallen to the share of one person are made liable for the debts due by 
other sharers, the other sharers and the properties allotted to their shares, 
shall be hable for any loss caused thereby”. The brothers committed default 
in payment of their respective shares of the mortgage decree debt due to 4 
and the plaintiff mortgaged some of his items of properties at 74 per cent. 
interest per annum and paid more than his share of the contribution under 
the partition deed to 4. Subsequently A executed his decree and brought 
some of the items belonging to the shares of defendants 1 and 2 to sale and 
purchased them himself. An application was made to set aside the sale 
which was dismissed. When the matter was on appeal, defendants 1 and 2 
sold certain items of properties to the Sth defendant and out of the purchase 
money paid off the amount due to 4. Ina suit by the plaintiff claiming a 
charge against the shares of defendants 1 and 2 and the subsequent purchaser, 
the 5th defendant, under the covenant in the partition deed aforesaid, for the 
excess payment made by the plaintiff, it was 

Held, (1) that the clause in the partition deed created a charge in favour 
of the person for any excess paid by him over and above his share of the 
debt on the properties of the other sharers in proportion to the sum which 
they should have paid but defaulted to pay; 

(2) that since the apportionment of the debts due by the family was 
effected in a certain way and the payment of each one's share of the debts 
was expressly made an obligation with which his share of the properties was 
burdened, it must be deemed a restrictive covenant in the nature of an obliga- 
tion annexed to the ownership of immovable property within the meaning of 
S. 40 of the Transfer of Property Act; 

(3) that the 5th defendant being in no better position than defendants 
1 and 2, he must be deemed to be one bound by the restrictive covenant or 
obligation as if he were a party to such covenant; 

Power v. Standish, 8 Ir. Eq. 526; Parbhw Narain Singh v. Ramsan, 
(1919) I. L. R 41 A. 417. 

(4) that the 5th defendant, a purchaser from defendants 1 and 2, was 
deemed to have notice and as an attestor to the partition deed, mention of 
which was made in the sale deeds to the 5th defendant himself, he was a 
person having notice of the covenant in the partition deed. 

Rajaram v. Krishnasomi, (1892) J. L. R. 16 Mad. 301 at 303, followed. 

(5) that a later purchaser or mortgagee who undertook to pay two prior 
encumbrances but paid only one and not the other could not resist the claim 
of the encumbrancer not so paid by setting up the discharge of the other 
encumbrance as a shield and claiming priority for the amount paid in dis- 
charge of it; 

Bisseswar Prosad v. Lala Sarnam Singh, (1907) 6 C.L.J. 134. 

(6) that a purchaser from such a purchaser with notice of the covenant 
also could not claim any right of subrogation; 

Lakshmi Achi v. Narayanasami Naiker, (1929) I.L.R. 53 Mad. 188: 57 
M. L. J. 746, 

(7) that the plaintif who was entitled to an indemnity under the parti- 
tion deed was entitled to interest on the excess sum advanced by him at the 
rate at which he borrowed from his mortgagee, ie., 74 per cent. by way of 
compensation; 

Ex parte Bishop, Inre, Fox, Walker, & Co., (1880) 15 Ch.D. 400 at 421, 
followed. 

(8) that even though the 5th defendant was not entitled to any priority 
over plaintiffs claim, his right to claim contribution under Sa. 82 and 95 of 
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the Transfer of Property Act was available to him, when the need to enforce 
such a right arose; and 

(9) that a transferee of properties sold in execution of a mortgage 
decree whose money was deposited into Court by the mortgagors themselves 
to avert the Court sale was entitled to subrogation in respect of such pay- 
ment 


Ram Narayan Sak v. Sahkdeo Singh, (1922) I L. R. 1 Pat. 332, followed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in O. S. No. 17 of 1928. 

C. S. Venkatachartar for appellant. 


B. Sttarama Rao for 1st respondent. 

S. R. Muthuswams Atyar for 5th and 6th respondents. 
C. A. Sashagirs Sastri for 8th and 9th respondents. 
The judgment of the Court was delivered by 


Sundaram Chetty, J—This appeal arises out of a suit 
filed by the’ plaintiff (1st respondent) for the recovery ofa 
sum of Rs. 8,710-6-9 which is made up of three different 
sums payable by defendants 1 to 3 respectively, which the 
plaintiff seeks to recover from them personally and also by the 
sale of the properties mentioned in Schs. I to III, as they are 
subject to a charge in plaintiff’s favour for the recovery of the 
aforesaid sums. ‘The facts of the case are briefly as follows :— 
The plaintiff and defendants 1 to 3 are the sons of the late 
Seeni Rowther who died on 4th January, 1922. Subsequent to 
his death, a partition was effected among the four brothers with 
the intervention of mediators and a registered partition 
deed, Ex. B, was also executed on Ist August, 1923. Even 
during the lifetime of Seeni Rowther, there was a mortgage 
decree in O. S. No. 105 of 1914 on the file of the Madura 
Sub-Court in favour of Appavu Rowther, under which a 
sum of Rs. 36,000 was due on the date of the aforesaid 
partition deed. The family properties were all liable for the 
satisfaction of that decree. In that partition, there was a divi- 
sion of the properties and also the debts due by the family. The 
mortgage decree debt which amounted to Rs. 36,000 was parti- 
tioned among the four brothers, the plaintiffs share of that 
burden being Rs. 1,620, the 1st defendant’s being Rs. 10,090, 
the 2nd defendant’s being Rs. 13,495, and the 3rd defendant’s 
being Rs. 10,795. The partition deed provides that each of the 
brothers shall pay his share of the debt out of the specific pro- 
perties allotted to him and that in case the properties allotted to 
the share of one brother should be made liable for the debts due 
by the other brothers, they and the properties falling to their 
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shares shall be liable for any loss caused thereby. The plaintiffs 
case is that in spite of the covenants contained in the partition 
deed, default was made by defendants 1 to 3 in the payment of 
their shares of the aforesaid mortgage decree debt. The result 
was that the properties allotted to the plaintiff’s share were 
brought to sale by the decree-holder. In order to avert the sale 
of the properties in Court-auction, the plaintiff and the 3rd de- 
fendant respectively mortgaged with possession some of their 
properties and deposited into Court Rs. 5,000 on 11th July, 1925 
and Rs. 13,080 on 10th August, 1925. One-half of these 
amounts, namely, Rs. 9,040, was the plaintiff’s contribution. 
Calculating interest thereon at 74 per cent. per annum and de- 
ducting therefrom the sum of Rs. 1,620 payable by the plaintiff 
towards the said decree debt together with interest at the same 








rate, the amount due to the plaintiff on the date of plaint was 
Rs. 8,710-6-9 which was the amount paid by him in excess of 
what he undertook to`pay. On a consideration of the evidence 
and after making the necessary calculations, the Lower Court 
has found that out of the said amount, the 1st defendant is 
liable to pay a sum of Rs. 3,647-11-11 and the 2nd defendant is 
liable to pay Rs. 5.062-10-10. The 3rd defendant has not been 
found liable to pay anything to the plaintiff. The sum payable 
by the Ist defendant is made a charge on the properties men- 
tioned in plaint Schedule I, and similarly the sum payable by 
the 2nd defendant is declared to be a charge on the properties 
mentioned in Schedule II. The properties in these two sche- 
dules are those allotted to the shares of defendants 1 and 2 
respectively in the partition deed. Some of the other defend- 
ants who are impleaded in this suit as subsequent purchasers 
or alienees set up the plea that they were bona fide purchasers 
for value without notice of the charge claimed in the plaint and 
that therefore those items should not be held liable for the 
plaintiff's claim. Some other contentions were also raised, but 
they were all overruled by the Lower Court. The 5th defendant 
is one of the purchasers. He purchased item 1 of Schedule I 
from the Ist defendant on 24th August 1926 for Rs. 10,000, 
and on the same date he purchased item 1 of Schedule II 
-from the 2nd defendant for a like price. Items 2, 4to 6, 8 and 
9 of Schedule I were also bought by him from the 1st defend- 
_ ant for Rs. 6,000 on 22nd April, 1926. Against the decree of 


the Lower Court, this present appeal has been filed by the 5th 
R—50 


ae 
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defendant alone. He has confined the subject-matter of this 
appeal to the declaration of charge given to the plaintiff by the 
decree of the Lower Court op his (5th defendant’s) properties 
without consequential relief. 


There is no dispute in this appeal as regards the correct- 
ness of the amounts found due to the plaintiff. The first point 
for consideration is, whether the plaintiff is entitled to a charge 
as claimed in the plaint. This question depends upon the nature 
of the stipulations contained in the partition deed, Ex. B. That 
deed sets forth the circumstances in which the division among 
the brothers came to be effected. The indebtedness of the 
family to a very large extent is mentioned. After the dis- 
charge of those debts, very little property would be available 
for partition. On representation to the plaintiff by the other 
brothers about such a plight and at their request, the plaintiff 
is said to have agreed to bring into hotchpot his own self- 
acquired properties and make them available for division as 
family properties among all the brothers. On the basis of this 
concession by the plaintiff, the division was effected among the 
brothers, allotting certain specific properties to the share of 
each of them and also a specific portion of the debts due by the 
family. The mortgage decreedebt due to Appavu Rowther 
was also apportioned among the four brothers in different 
sums. After setting forth these facts, the covenants run as 
follows :— 

“Each of us shall discharge the debt falling to his share from the pro- 
perties which have fallen to his share. If otherwise the properties falling 
to the share of one person are made liable for the debts due by other sharers, 
the other sharers and the properties allotted to their shares shall be liable 
for any loss caused thereby.” 

The indemnity clause in the aforesaid covenants undoubt- 
edly creates a charge in favour of the person for any excess 
sum paid by him over and above his share of the debt, on the 
properties of the other sharers in proportion to the sums which 
they should have paid, but defaulted to pay. The express 
undertaking to reimburse the person who sustains such loss by 
paying the amount found due to such person from out of the 
specific properties allotted in the partition deed to their respect- 
ive shares is sufficient to create a charge on those properties. 
In paragraph 15 of his judgment, the learned Subordinate 
Judge has referred to a number of cases in which it has been 
held that similar clauses gave rise to an express charge within 
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the meaning of S. 100 of the Transfer of Property Act. Itis 
unnecessary to refer to those decisions in detail and the learned 
advocate for the appellant has not been able to show any 
authority to support the contention that the indemnity clause 
contained in Ex. B does not suffice to create a charge on the 
properties of the defaulter in favour of the person who sustains 
loss on account of such default. 


It is next contended that the appellant (Sth defendant) 
must be taken to be a bona fide purchaser for value without 
notice of the charge. On this question, we have no hesitation 
in holding that the whole trend of the evidence is against the 
truth of the alleged ignorance of the 5th defendant of the 
covenants contained in Ex. B. In the first place, he is a close 
relation of the plaintiff’s family. Appavu Rowther, the decree- 
holder in O. S. No. 105 of 1914, is the junior paternal uncle of 
the 5th defendant and also the maternal uncle and f Renn Tene 
of the plaintiff. Sth defendant’s mother and the X defend- 
ant’s wife are sisters. As would appear from\ùis own 
evidence, the Sth defendant was closely connected with the 
negotiations and discussions preliminary to the execution of the 
partition deed (Ex. B) and was actually staying at Madura for 
about a week or so in that connection. He is the first attestor 
to this partition deed. In pursuance of this partition deed, the 
Sth defendant’s wife filed a suit in 1922 for partition against 
the plaintiff's family in respect of her mother’s property. The 
Sth defendant refers to the preparation of the lists of the 
assets and liabilities allotted to each of the brothers at the time 
of the execution of Ex. B. In the subsequent sale deeds 
obtained by him from defendants 1 and 2, namely, Exs. V, VI 
and VII, specific mention is made of this partition deed to 
account for the title possessed by the vendor in each of these 
sale deeds to the properties sold under it. In the face of these 
telling facts, it is idle for the 5th defendant to contend that he 
was not aware of the covenants in the partition deed, whereby a 
charge was created. There are adequate grounds for holding 
that the 5th defendant was aware of the covenants contained in 
the partition deed. It is argued, that if he had such express 
knowledge, he would not have purchased the aforesaid items. 
It is further contended that the plaintiff who was also present 
when Exs. VI and VII were executed, did not apprise the 5th 
defendant of his claim for reimbursement on account of the 


4s 
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excess amount paid by him towards the decree debt of Appa 
Rowther. There is nothing to show that the 5th defenda 
was misled by any misrepresentation made to him by tl 
plaintiff, that he would not enforce the charge created und 
the partition deed. On the other hand, the evidence shos 
that the plaintiff was urging his claim and was even statir 
that unless his claim was also satisfied he would not atte 
these sale deeds. The fact remains that he did not atte 
them. Any man of ordinary prudence would have secur 
his attestation to the sale deeds as a safeguard against tl 
enforcement of any such charge by him later on. There w; 
no duty on the part of the plaintiff to give any warning to tl 
Sth defendant. No tangible foundation has been laid in th 
case for setting up an estoppel against the plaintiff. On tt 
other hand, the 5th defendant must be deemed to have mac 
this purchase with full knowledge of the arrangement come 1 
among the brothers as set forth in the partition deed, and, : 
any rate, he must be deemed to have had constructive notice c 
the covenants contained therein. He being an attestor to tt 
partition deed and mention of that deed having been made i 
every one of the sale deeds obtained by the 5th defendant, h: 
omission to ascertain the contents of the partition deed shoul 
be construed as wilful abstention from an enquiry which Ł 
ought to have made. (Vide Rajaram v. Krishnasamil.) Tt 
learned Subordinate Judge bas come to a correct finding o 
this point, and it must be taken that the plaintiff is not estoppe 
from enforcing his charge and the 5th defendant is a purchase 
of the items in question with actual or constructive notice c 
the covenants contained in the partition deed, Ex. B, and th 
charge created thereby. 

There is yet another contention raised by the learne 
advocate for the appellant which has been the subject of cor 
siderable discussion in the course of the arguments. It i 
admitted that out of the purchase money due under each of th 
sale deeds, Exhibits VI and VII, a sum of Rs. 7,650 was applie 
for the payment of Appavu Rowther’s decree debt. The purpos 
for which the sale was effected under Exhibits VI and VII wa 
specified in them. In the course of the execution of the afore 
said mortgage decree, Appavu Rowther brought item 1 o 
Schedule I and item 1 of Schedule II to sale in Court-auctio: 





1. (1892) L L. R. 16 Mad. 301 at 303. 
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and purchased them himself on 23rd February, 1924, for 
a sum of Rs. 18,760-0-0. There was still a small balance due 
under the decree and subsequent to its realisation, the decree 
was recorded on 30th September, 1925, as fully satisfied. 
(Vide Ex. C.) But defendants 1 and 2 had already applied 
for the setting aside of the sale of those items, and their peti- 
tion was dismissed in the first Court. During the pendency of 
the appeal filed by them in the High Court, some time was 
given to them to deposit in Court a sum of Rs. 22,300 in order 
to have the sale set aside. That sum was raised by means of 
the transactions evidenced by Exhibits I, VI, VII and F on 
24th August, 1926 and on depositing this sum into Court 
on that date, the sale of those two items was set aside and 
subsequently possession thereof was delivered over to the pur- 
chaser (Sth defendant). It is clear that out of the purchase 
money paid by the 5th defendant under the sale deeds, Exs. VI 
and VII, a sum of Rs. 15,300 was paid into Court to make up 
the amount of Rs. 22,300. The remaining sum of Rs. 7,000 was 
raised under Exs. I and F. There is no doubt that the act, 
deposited in Court was the total of the sums paid by the alienees 
under the aforesaid deeds, though the physical act of depositing 
the same into Court was done by defendants 1 and 2. As held 
in Ram Narayan Sah v. Sahdeo Singh,1 the alienees who con- 
tributed the sums for the deposit can claim to have discharged 
the mortgage debt by such payment, in order to claim any right 
of priority or subrogation. The moment the sale of the afore- 
said two items was set aside, it results in some portion of the 
decree amount remaining as the balance still due. By the 
deposit of the said sum of Rs. 22,300 to the credit of the decree- 
holder, the balance due was wiped out and the alienees who 
contributed this sum must be taken to have discharged the 
mortgage debt fully. Though what they paid was only a por- 
tion of the whole of the mortgage debt, still it was by that 
payment, what remained as the balance of the decree debt 
was discharged and the whole of the debt was thus wiped out. 
ln exactly similar circumstances, priority was given in respect 
of such payment on the equitable principle of subrogation, 
though technically the amount paid would only be a portion of 
the debt. (Vide Rupabat v. Audimulams, Saminatha Pillai v. 





1. (1922) L L. R. 1 Pat. 332. 
2. (1888) I. L. R. 11 Mad. 345 at 353 and 354, 
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Krishna Iyer and Andi Thevan v. Nagayasami Chetttar8). 
In view of these circumstances, the appellant claims a right 
of priority and wants the Court to give a declaration that 
item 1 of Schedule I and item 1 of Schedule II can be 
proceeded against by the plaintiff in enforcement of his 
charge, subject to alien for Rs. 7,650 in 5th defendant’s favour 
on each of those items, together with interest thereon. 
Virtually, this is a claim of subrogation, treating the charge 
claimed by the plaintiff under the partition deed to be one 
which arose later than the mortgage lien of Appavu Rowther 
under the aforesaid decree, and setting up the payment of 
Rs. 15,300 out of the purchase money under the sale deeds 
Exs. VI and VII as having gone towards the discharge of the 
first mortgage. Ordinarily, the claim for subrogation in this 
simple form would be good. But in the present case, there are 
some other complications which go to the root of the claim set 
up by the 5th defendant. Strenuous arguments have been 
addresssd by either side in this connection. 

A clear statement of facts disclosed in this case would 
pave the way for an easy solution of this problem. The cove- 
nants contained in Ex. B have been already referred to. As per 
one of those covenants, the 1st defendant has undertaken to pay 
out of the specific properties allotted to his share a sum of 
Rs. 10,090 towards the mortgage decree debt of Appavu 
Rowther, and the 2nd defendant has similarly undertaken to 
pay asum of Ks. 13,495 towards that debt. After taking into 
account the sum of Rs. 7,650 paid by each of them out of the 
purchase money realised from the 5th defendant, and giving 
credit to the same in their favour, the two sums decreed against 
them respectively by the Lower Court are found due to the 
plaintiff. These sums represent the loss sustained by the plain- 
tiff on account of the default committed by them in the fulfil- 
ment of their undertaking, and therefore, the plaintiff is 
enforcing the charge created in his favour for those sums 
against the properties in Schedules I and II respectively. The 
covenant in Ex. B, namely, “ Each of us shall discharge the debt 
falling to his share from the properties which have fallen to his 
share” is not a mere personal covenant, and cannot be treated 
as a contract among the brothers having no reference to the ° 





1. (1913) I. L. R. 38 Mad. 548: 28 M. L. J. 484. 
2. (1927) 55 M L. J. 369 at 377. 
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properties allotted to their respective shares. The exclusive 
ownership of the properties allotted to the share of tach of 
the brothers in a particular schedule attached to the partition 
deed, is derived from the adjustment of their mutual rights and 
obligations, and in consideration of the benefits derived from 
some of them and enjoyed by others, the apportionment of the 
debts due by the family was effected in a certain way and the 
payment of each one’s share of the debts was expressly made 
an obligation with which his share of the properties was 
burdened. That being so, it seems to be a restrictive covenant 
in the nature of an obligation annexed to the ownership of im- 
movable property, within the meaning of S. 40 of the Transfer 
of Property Act. If the plaintiff is entitled to the benefit of 
such an obligation, he can enforce specific performance thereof 
not only against defendants 1 and 2, but also against any 
transferee from them with notice of such covenants. The 
5th defendant has been found to be a subsequent purchaser 
with notice. The effect is to place the 5th defendant in no 
better position than defendants 1 and 2 and he must be deemed 
to be one bound by the restrictive covenant or obligation as if 
he were a party to such covenant. Can the Ist defendant or 
2nd defendant claim priority or any right of subrogation in 
respect of the payment of Rs. 7,650 by each of them towards 
the mortgage decree debt of Appavu Rowther? Neither of 
them can claim such a right, because that sum is part of the 
debt which he undertook to pay out of the share of the pro- 
perties allotted to him under the partition deed Ex. B. What 
is now claimed by the plaintiff in this suit as due from the Ist 
defendant or 2nd defendant represented only another portion 
of the mortgage debt undertaken to be paid by defendants 1 
and 2 in the aforesaid manner. The general principle is that a 
later purchaser or mortgagee who undertakes to pay two prior 
encumbrances but pays onlyone and not the other, cannot resist 
the claim of the encumbrancer not so paid by setting up the 
discharge of the other encumbrance as a shield and claiming 
priority for the amount paid in discharge of it. (Vide Btsses- 
war Prosad v. Lala Sarnam Singh1.) A purchaser from such 
a purchaser with notice of the covenant cannot also claim 
any right of subrogation. (Vide Lakshmi Achi v. Narayana- 
samt Naiker®.) In the present case, it was by virtue of the 


1. (1907) 6 Cal. L. J. 134. 
2. (1929) I. L. R. 53 Mad. 188:57 M. L. J. 746. 
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mutual adjustment of rights among the brothers that each of 
them became the exclusive owner of certain specific items of 
properties at the time of the partition, and to such exclusive 
ownership of those properties the burden’of paying a specific 
sum towards the mortgage debt of Appavu Rowther was 
annexed. The 5th defendant who has purchased the items 
from defendants 1 and 2 with notice of the aforesaid covenant 
is equally bound by it. (Vide Power v. Standish! and also 
Parbhu Narain Singh v. Ramzan.) The plaintiff being entitled 
to the benefit of that restrictive covenant, the 5th defendant who 
is a purchaser with notice of that covenant cannot claim any 
right of subrogation to the prejudice of the plaintiff. 

The next question is whether the plaintiff can be allowed 
any interest. He claims it as part of the compensation for the 
loss sustained. The indemnity clause in Ex. B entitles him to 
adequate compensation for the loss. It is proved that he raised 
the money for making the deposit by mortgaging his proper- 
ties with possession under Ex. D. That being so, a reasonable 
rate of interest can be allowed to him as compensation due to- 
him under,the indemnity clause. (Ex parte Bishop, In re Fox, 


———w uker, & Co.8) Interest has been allowed to the plaintiff at the 


rate of 74 per cent. per annum. It seems to be a perfectly 
reasonable rate. 


We must point out that though the 5th defendant is not 
entitled to any priority over the plaintiffs claim, his right to 
claim contribution under Ss. 82 and 95 of the Transfer of 
Property Act is available to him, when the need to enforce such 
a right arises. 


It is next contended for the appellant that the Lower Court 
was wrong in having exonerated item 3 of Sch. I from liability 
to the plaintiff’s charge. The plaintiff has not chosen to file an 
appeal or memo of objections as regards this item, but we 
think that the 5th defendant is entitled to question the correct- 
ness of the exoneration of this item, as a greater burden would 
be thrown on the items purchased by him. This item was 
bought by the 8th defendant in Court auction in execution 
of a simple money decree which was obtained against 
Seeni Rowther. After his death, hissons (the plaintiff and 





1. 8 Ir. Eq. 526. 2, (1919) LL.R 41 AlL 417. 
3. (1880)_15 Ch. D. 400 at 421, 
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defendants 1 to 3) were added as his legal representatives in the Abdul 


course of execution. The sale certificate (Ex. X) does not state EA 
that the property was sold subject to any charge in favour of v. 
the present plaintiff under the partition deed, Ex. B, though me dul 
. . . . . . n 
mention of this deed is made in it, as noted in the sale proclama- Sahib. 
tion. The Lower Court has held, that the 9th defendant who EA 


is a later purchaser from the 8th defendant under Ex. XII isa Chetty, J. 
bona fide purchaser for value, without notice of the charge in 

plaintiff’s favour. When reference to Ex. B was made in the ge 8 
sale certificate, this circumstance must have put the 9th defend- 22M 
ant on inquiry, and his abstention from making an inquiry is 

without any lawful excuse. He must be taken to have had 
constructive notice. But the exoneration of this item may be 

justified on another ground. In the absence of any evidence 

to the contrary, we may presume that the right, title and 

interest of all the legal representatives of Seeni Rowther in 

that item was attached and sold. That being so, any charge 

which the present plaintiff had over that item should be deemed 

to have passed to the auction purchaser. We therefore think the 
exoneration of this item from the plaintitf’s claim should stand. 


There are still two more points to be considered. The 
decree of the Lower Court is defective, as it stops with a mere 
declaration of a charge on the properties in Schs. land II. It 
seems to have failed to grasp the real scope of this suit, and 
has ignored the prayer for sale contained in paragraph 12 of 
the plaint. The plaintiff is surely entitled to that relief in this 
very suit. As alast resort, a request is made on behalf of the 
appellants for a direction about the order in which the items in 
Schs. I and II should be put up for sale. In view of the fact 
that the major portion of the purchase money paid by him for 
some of the items went towards the discharge of Appavu 
Rowther’s mortgage decree debt, it would not be unreasonable, 
if they are directed to be sold last, and there can be no preju- 
dice to the realisation of the decree amount by the plaintiff. 
The 6th defendant also has similarly contributed out of the 
purchase money for item 5 of Sch. II. Having regard to these . 
facts and other circumstances in this case, we are inclined to 
give the necessary directions. Exception is taken to the Lower 
Court’s order, that the 5th defendant is also personally liable 
for the full costs of the plaintiff. It is true that he has failed 
to substantiate many of his pleas. We are however of opinion 

R—51 
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that this order of the- Lower Court is rather drastic, and should 
not be upheld. 

In the result, the decree of the Lower Court is confirmed, 
subject to the following modifications. Three months’ time is 
given for the payment of the sums decreed to the plaintiff. In 
case of default, the items of 1st schedule (except the 3rd item) 
and the items of 2nd schedule will be sold. The first schedule 
items will be put up for sale in this order, vis, 7, 10, 11, 2, 4, 
5,6,8,9and1. The 2nd schedule items will be put up for 
sale in this order, vig., 9, 10, 2, 3, 4, 6, 7, 8, 5 and 1. 

The order making 5th defendant personally liable for the 
plaintiff's costs of suit is set aside. The appeal having substan- 
tially failed, the appellant should pay the Ist respondent’s costs 
and bear his own. The other respondents will bear their own 
costs. 

K. C. — Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JustTiczk PAKENHAM WALSH. 
T. L. Swaminatha Aiyar .. Appellant (Peittioner- 
Decree-holder. 
v. 
The Official Receiver of South 
Malabar .. Respondent (Respond- 
ent). 

Provincial Insolvency Act (V of 1920), Ss. 51 and 52—Sale of pro- 
perty in execution after peisttion and before adjudicatton—Expenses in- 
curred in sale proceedings—Kight of decree-holder to a first charge im 
respect of. 

In execution of a decree, some of the debts due to the debtor were 
attached by the decree-holder, but before the sale, a petition was filed in in- 
solvency against the debtor and an interim receiver appointed. After the sale, 
the debtor was adjudged insolvent and the question arose whether the decree- 


holder was entitled against the Official Receiver to a first charge on the sale 
proceeds for the costs incurred by him in bringing the property to sale. 


Held, that S. 52 did not apply to the case, as it dealt with property 
which has not been brought to sale; that under S. 51, however, the words 
“benefit of the execution” referred to the net realisations after paying costs 
and charges and that the decree-holder was entitled to the charge claimed by 
him. 


Appeal against the appellate order of the District Court of 
South Malabar, dated 11th October, 1928 and made in A. S. 
No. 10 of 1928 preferred against the order, dated 12th 
November, 1927 and made in M. P. No. 2288 of 1927 in O. S. 
No. 79 of 1925, Palghat Sub-Court. 





*A. A. A. O. Nos. 94 and 95 of 1929. 8th March, 1933. 
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T. M. Krishnaswami Aiyar for appellant. 

T. S. Anantaraman for respondent. 

The Court delivered the following 

JUDGMENT.—These appeals raise a matter of some diff- 
culty. One Swaminatha got a decree against one Gopalakrishna 
and in execution attached on 12th March, 1926, some debts due 
to the debtor. An insolvency petition was filed against Gopala- 
krishna in April, 1926 and the Official Receiver was appointed 
interim Receiver. He petitioned the executing Court to have 
the execution of Swaminatha’s decree stopped and have the 
attached properties delivered to him. Ultimately the debts 
attached were sold on 25th June, 1926, by the Court in execu- 
tion of Swaminatha’s decree. In August, 1926, Swaminatha 
applied to the Court for payment to him of the sale proceeds. 
The Subordinate Judge dismissed the petition as there were in- 
solvency petitions pending against Gopalakrishna, the judgment- 
debtor. Gopalakrishna was adjudged insolvent in August, 1927. 
Both Swaminatha and the Official Receiver then applied for 
payment of the sale proceeds. The Subordinate Judge ordered 


the payment of the whole amount to the Official Receiver. In’ 


appeal it was held that Swaminatha was not entitled to the sale 
proceeds, nor was he entitled to a first charge with regard to 
the costs incurred by him in bringing the property to sale. In 
second appeal it is not contended that he is entitled to the sale 
proceeds; but it is contended that he is entitled to a first charge 
for the costs incurred by him in bringing the debts to sale. The 
learned District Judge held that S. 52 applied only to the pro- 
perty of a debtor attached in execution but which has not been 
sold, and that as this was the only section under which the 
appellant could recover the charges for bringing the property to 
sale he could not be allowed those charges. He admits that it 
is illogical that while a creditor who has taken out execution 
but has not brought the property to sale is entitled to a charge 
for the costs of his suit and of the éxecution, a creditor who has 
taken out execution and has brought the property to sale should 
not be entitled to anything. He says: 


“But the wording of S. 52 is too aa to allow of an interpretation 
which would remove this illogicality.” 


With regard to the case which he quotes, Lyon, Lord & 
Co. v. Virbhandas Rattanchand1, decided by the Assistant 





1. (1923) 76 I. C. 380. 


OAR on 


per 
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Judicial Commissioner of Sind, that would not be an authorit 
in this Court and as a matter of fact the view taken in that cas 
that S. 52 applies only to moveable property has been dissente 
from in Haranchandra Chakravarti v. Joy Chandi, and Six 
swami Odayar v. C. R. Subramania Iyer’. This however doc 
not really touch one of the main points in question, vis., whi 
ther S. 52 applies to property which has already been sold. 
may be observed that the application to the Sub-Court by tk 
Official Receiver was made before the sale but was refused o 
the strength of the rulings in Furin Lyon Lord & Co. v. Furi 
Virbhandas3, Ralla Ram v. Ram Labhayat, and Ofici 
Receiver, Tanjore v. Sankara Atyard. But in Stvaswan 
Odayar v. C. R. Subramania Jyer® quoted above tt 
opposite view was held that S. 52 would apply to an interii 
Receiver. This is the latest authority but it cannot be sai 
perhaps that the point is decidedly settled. Anyhow Ido n 
see any escape from the conclusion that S. 52, which dea 
entirely with property which has not been brought to sale, : 
inapplicable to a case where the property has been brought t 
sale. But it is contended that S. 51 will cover the case. S. 5 
says: 


“Where execution of a decree has issued against the property of 
debtor no person-shall be entitled to the benefit of the execution against tl 
Receiver except in respect of assets realised in the course of the execution t 
sale or otherwise before the date of the admission of the petition.” 


It is argued for the appellant that the word “benefit” her 
means net realisations after meeting the charges. This argı 
ment was put in another form before the learned District Judg 
namely, that if S. 52 is excluded there is no other section unde 
which the Court has power to direct the proceeds belonging t 
the debtor to be delivered to the Receiver. With regard to th 
the learned Judge held that the effect of the provisions of th 
Act in general, and of S. 51 in particular, was to vest suc 
money in the Official Receiver on behalf of the general body c 
creditors. I agree that S. 51 does vest the property which hz 
been sold under such circumstances in the Official Receiver bt 
it appears to me a reasonable interpretation of the word “ben 
fit’ to hold that it is the net realisation in execution afte 
paying the costs. If that is so, the balance will not belong t 





1. (1929) I. L. R. 57 Cal 122. 
1931 M. W. N. 1251. 3. A. L R. 1924 Sind 69. 
R 1925 Lah. 159. 5. (1925) 50 M. L. J. 239. 
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the Official Receiver and, in the absence of any clear provision 
to the contrary, it would be justifiable to award it to the 
decree-holder who has incurred the expenses of bringing the 
property to sale. If S. 51 can be read so as to do justice to the 
parties I think it is preferable to read it in such a manner, 
seeing that S. 52 does not apply, rather than to put a construc- 
tion upon it which is obviously unjust. 

I would therefore hold that under S. 51 the appellant is 
entitled to a charge on tie property sold for the expenses 
incurred by him in bringingidt to sale. The appeal is therefore 
allowed with costs through ‘ut (one set) out of the estate. 
Appellant will recover costs o: the suit and of execution. 


S.R Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice BARPSWELL AND MR. JUSTICE 
Burn. 


Lb 
The Public Prosecutor .. ° Appellants 

v. 
Malaipati Gurappa Naidu .. Respondent (Accused). 


Criminal Procedure Code (V of 1898), S. 380—Powers of Magistrate 
on reference under S. 562. 


Where, after conviction, the proceedings are submitted toa Magistrate 
for action to be taken under S. 562 (1) of the Criminal Procedure Code, the 
Magistrate to whom the case has been referred should dispose of the case in 
the manner provided by S. 380. When the accused comes before the Magis- 
trate under S 380, he can only be treated as a convicted person; it is not 
permissible for the Magistrate acting under that section to set aside the 
conviction and to acquit him. 


Mi Thi Hla v. Mi Kin, (1915) 29 LC. 663, disapproved. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondent 
(accused) by the Joint Magistrate of Chandragiri in C. C. 
No. 171 of 1932 on his file. 

The Public Prosecutor on behalf of the Crown. 

B. Manavala Chowdri for accused. 

The judgment of the Court was delivered by 

Burn, J.—The respondent to this appeal was convicted 
by the Second Class Magistrate of Tiruttani of an offence 
punishable under S. 212, Indian Penal Code, for harbouring a 
person who had committed theft. That Magistrate, not being 
empowered to take action under S. 562 (1), Criminal Procedure 


— 





* Cr. Appeal. No. 158 of 1933. 24th April, 1933. 


The 
Public 
Prosecutor 
v. 
Gurappa 
Naidu. 


Burm, J. 
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Code, submitted the proceedings to the First Class Sub-Divi- 
sional Magistrate of Chandragiri. The Sub-Divisional Magis- 
trate without giving notice to anybody found the respondent 
not guilty and acquitted him. The Government is appealing 
against this acquittal. 

The case has not been argued before us on the merits but 
merely with reference to the powers of a Magistrate under 
S. 380, Criminal Procedure Code. When a case is referred, as 
was this case, to a Magistrate under the proviso to S. 562 (1), 
Criminal Procedure Code, the Magistrate to whom it is refer- 
red has to dispose of the case in the manner provided by S. 380, 
and under S. 380 such Magistrate may pass such sentence or 
make such order as he might have passed or made if the 
case had originally been heard by him. What is argued 
for the respondent is that a Magistrate acting under S. 380 
has exactly the same powers as has a Magistrate to whom 
proceedings are submitted under S. 349, Criminal Pro- 
cedure Code. No authority of any High Court has been 
quoted on this subject but the Judicial Commissioner of 
Upper Burma has in Mi Thi Hla v. Mi Kin! held that the 
game powers can be exercised under S. 380 as under S. 349, 
and has expressed the opinion that it is difficult to suppose 
that the legislature intended anything else. The question is, 
bowever, not what the legislature intended or contemplated but 
what it has in fact enacted. There is a very clear difference 
between S. 349 and S. 380. When a Magistrate of the Second 
or Third Class submits proceedings under S. 349 he does not 
convict but merely expresses the opinion that an accused person 
is guilty. But when a case is submitted under S. 562 a convic- 
tion has first of all to be recorded and so when the proceed- 
ings reach the Magistrate for disposal under S. 380, that 
Magistrate has to deal with a person who has been convicted 
and it is not a case of the referring Magistrate having merely 
recorded the opinion that he ought to be convicted ; such opinion 
as the referring Magistrate expresses being that on the convic- 
tion, action should be taken under S. 562. It is our opinion 
that when an accused person comes before a Magistrate under 
S. 380, he can be treated only as a convicted person and that it 
is not permissible for the Magistrate acting under that section 
to set aside the conviction and to acquit him. Normally a 





1. (1915) 29 I. C. 663. 
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conviction can only be set aside on appeal or on revision. It is 
pointed out that a sentence of death can be set aside merely on 
a reference for confirmation but for that there is a special pro- 
vision in S. 376. We think that the order which it is per- 
missible for a Magistrate to pass under S. 380 can only be such 
an order as can be passed upon a convicted person and S. 408 
provides, it may be noticed, for an appeal both against an order 
and a sentence passed under S. 380. It ’is true that under 
S. 380 the Magistrate may, if he thinks further enquiry or addi- 
tional evidence on any point to be necessary, make such enquiry 
or take such evidence himself or direct such enquiry or evidence 
to be made or taken. It is asked why such powers should be 
given. It may be for the purpose of satisfying the Magistrate 
that it really is a case for applying S. 562, and possibly such 
evidence might be taken with a view to seeing whether the 
conviction was correct. Even so in our view S. 380 does 
not allow of a Magistrate who acts under it to set aside a‘ 
conviction. 

Cases in which a Magistrate so acting thinks that the con- 
viction is improper will probably be very few. If in any case 
he thinks it to be improper we think his proper action will be to 
refer the matter under the revision sections. 

The respondent is an old man of 70 and we have not been 
asked to send the matter back to the Sub-Divisional Magistrate 
for proper disposal and so we pass no further order on this 
appeal apart from saying that the Sub-Divisional Magistrate’s 
action in passing orders without any notice to either side was 
improper. 

S. R. Appeal accepted but no order deemed necessary. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao AND Mr. 

Justice REnLY. 

S. Ayyaswami Aiyar .. Appellant* (Petitioner) 


v. 
Sivakki Ammal .. Respondent (Respondent). 


Civil Procedure Code (V of 1908), S. 145 and O. 21, Rr. 95 and 97— 
Property subject to mortgage—Charge under surety bond—Independent 





* A, A. O. No. 481 of 1930. 18th October, 1932, 


Note.—The main point raised in the appeal was ultimately decided by 
a Full Bench, See Nagendran Chettiar v. Lakshmi Ammal, (1933) 65 M.L J. 
108 (F. B.). The judgment of the Division Bench deals with the preliminary 
objection as to the maintainability of the appeal._—Rxr. 


Ayyaswami 
Aiyar 
v. 
Sivakki 
Ammal. 
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Ayyaswami suits enforcing morigage and charge—Rival purchasers—A pplication by 


Aiyar 
v. 
Sivakki 
Ammal 


purchaser in surety proceeding for possession—Order of dismissal— 
A ppealabiltty. 

After the execution of a deed of mortgage the mortgagor executed a 
security bond in favour of the Court creating 2 charge over the property 
already mortgaged. The mortgagee subsequently sued to enforce the mort- 
gage without impleading in that proceeding any person claiming any interest 
under the security bond and the mortgagee-decree-holder ultimately purchased 
the property and obtained possession. Later on the third person for whose 
benefit the security bond was executed instituted proceedings to enforce the 
bond, obtained a decree and purchased the property charged in Court auction. 
Then finding that the property purchased was in the possession of the prior 
mortgagee-purchaser he moved the Court complaining against obstruction but 
the application was rejected. An appeal having been preferred against the 
said order an objection was raised as to its maintainability. 


Held, overruling the objection, that the order against the surety was 
appealable, even though it was made by the Court not under S. 145, Civil 
Procedure Code, but under its general powers. 


Appeal against the order of the Court of the Subordinate 
Judge of Madura, dated the Ist March, 1930 and made in E. A. 
No. 747 of 1929 (E. P. No. 101 of 1928 in O. S. No. 13 of 
1919, Sub-Court, Mayavaram). 

K. V. Sesha Atyangar for appellant. 

C. A. Seshagiri Sastri for respondent. 

The Court made the following 

Orper.—Mr. Seshagiri Sastri for the respondent takes an 
objection in limine that the present appeal is incompetent. 
The point to be decided is, whether an appeal lies against 
the order in question. The facts may be briefly stated. 
One Chellammal executed a deed of mortgage in favour of 
Sivakki Ammal, the respondent. Ina suit (O. S. No. 13 of 1919 
on the file of the Mayavaram Sub-Court) subsequently brought 
by Chellammal’s -husband Ramachandra Aiyar against Ayya- 
swami Aiyar, the appellant, Ramachandra Aiyar was appointed 
Receiver. He was directed to furnish security, and Chellammal 
executed on 24th July, 1917, a security bond in favour of the 
Court, creating a charge over the property already mortgaged 
to Sivakki. Some time later Chellammal executed another 
mortgage in favour of one Ramaswami Aiyangar. Sivakki 
then filed a suit on the foot of her mortgage (O. S. No. 239 of 
1922 on the file of the Munsif’s Court, Madura). At that time 
she alleges she was not aware of the security bond executed in 
favour of the Mayavaram Sub-Court. Naturally, while she 
impleaded Ramaswami Aiyangar as a party, she did not add as 
defendant any person claiming an interest under the security 
bond in question. Even if she was aware of the security bond, 
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she would have had a difficulty in deciding as'to whom she 
should add as a party, the charge having been created in favour 
of the Court. Sivakki in due course obtained a decree, brought 
the property to sale and on Ist February, 1926, purchased it 
herself in Court-auction and in October following, she was put 
in possession. Subsequently Ayyaswami Aiyar instituted pro- 
ceedings in O. S. No. 13 of 1919 against the surety Chellammal, 
obtained an order against her and got it transferred to the 
Madura Munsif’s Court for execution. To those proceedings 
Sivakki was not a party. The order was executed, the charged 
property was brought to sale and Ayyaswami Aiyar himself 
purchased it in Court-auction some time after 30th July, 1928. 
Then, finding that the property was in the possession of Sivakki, 
he moved the Court, complaining of her obstruction, to remove 
her from the property, and the Lower Court has made an order 
rejecting the application. The present appeal is from that 
order. ; as 7 

M\ Seshagiri Sastri for the respondent contends that the 
order against the surety cannot be deemed to be one under 
S. 145 of the Civil Procedure Code. The order was for the 
sale of Chellammal’s immoveable property, and the section 
applies only where a surety-has made himself-personally < 
If S. 145 does not apply, the learned counsel contends that 
Chellammal cannot be deemed to be a party to the suit (O. S. 
No. 13 of 1919) within the meaning of S. 47. It is true that 
to the proceeding in question S. 145 does not apply, and we 
must regard. that the order against the surety was made, not 
under the terms of that section, but under the general power 
which the Judicial Committee has held the Courts possess in 
regard to executing orders made against the sureties. Rai 
Raghubar Singh v. Jai Indra Bahadur Singhi. Byt the very 
judgment of the Judicial Committee shows that what was çon- 
templated was an order in the suit itself (see page‘ 167), “and 
the implication is that the surety was dealt with as if he was:a 
party to the suit. S. 145, while it prescribes a remedy against 
the surety also provides for the surety’s remedy by way of 
appeal. When their Lordships of the Judicial Committee held 
that there was power outside S. 145 to proceed against. the 
surety, they could not have intended to deprive him of the 
remedy which he would have had, had the proceedings been 


1. (1919) I. L. R. 42 All. 158: L. R. 46 I. A, 228: 38 M.L.J. 302 (P.C). 
R—52 


Ayyaswami 


Aiyar 


v., 
Sivakki 
Ammal. 


Kalad 


A 


‘410 THE irabrAs LAW JOURNAL REPORTS. [ vot. 


taken under S. 145. Their Lordships point out that the surety 
was not a party to the suit at the stage of the fixation of 
mesne profits, that is to say, before the execution commenced: 
But having regard to their Lordships’ decision and the policy 
underlying S. 145, we must hold that it was not intended that 
the surety’s rights should in this respect be abridged. 


The only other point bearing on the preliminary objection 


is, whether Sivakki is the representative-in-interest of Chellam- 


mal. Sivakki by reason of her purchase became the assignee 
of Chellammal’s equity of redemption. This has not been 


seriously disputed. 


In the result, we must disallow the preliminary objection. 
The questions raised in the appeal itself are similar to those 


raised in C. M. S. A. No. 182 of 1931, which a Bench has 


suggested may be heard by three Judges. Subject to the orders 
of the Chief Justice, it appears to us convenient that this appeal 
should be heard by the same Bench of three Judges. 

B. V. V. = Case referred. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNAN PAŅDALAI. 
Rangappaya Aithala and others .. Appelants* (Plaintiffs). 


abs. (got v. 


Shiva Aithala and others .. Respondents (Defena- 


ants). 


“Hindu Tow Maintenance Widow Charge on specific property— 
Date- fixed by agreement for annual paymeni—Death of widow before 
date of payment—Heirs whether entitled to recover proportionate amount. 


Where a Hindu widow in whose favour the head of her husband’s family 
had executed an agreement charging certain specific family property to pay 


-her maintenance at a certain rate on a particular date in each year for the 


previous year died some time before the due date for payment of that year’s 
maintenance, and her heirs sued for recovery from out of the property the 
proportionate amount of maintenance due after the last payment till the date 
of her death, 

Held, that the widow’s right to maintenance accrued from day to day, 
that it was not altered by the fixing of a date for the annual payment and the 
plaintiffs were therefore entitled to recover. 

Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in A. S. No. 106 of 1930 (å. S. 


No. 293 of 1929, District Court of South Kanara) preferred 


„against the decree of the Court of the District Munsif of 
Mangalore in O. S. No. 10 of 1929. 


Sr OU 


_ *S. A. No. 837 of 1931. ~ 7th April, 1933. 
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K. Y. Adiga for appellants. 

B. Sitarama Rao for respondents. 

The Court delivered the following 

JupGMENT.—The question in the case is whether the heirs 
of a Hindu widow in whose favour the head of her husband’s 
family has executed an agreement charging specific family 
property to pay ber maintenance at a certain rate on a ‘parti- 
cular date in each year for the previous year, can if she dies on 
an intermediate date recover ihe proportionate amount due 
after the last payment till the date of her death. ts 

The facts are not in dispute. The Plaintiffs and Defend- 
ants: 2 and 3 represent one brother and the ‘1st Defendant 
another brother, and the father-in-law of Mahalakshmi Hengasa 
was the third (eldest) brother in a joint Hindu family. On 
2nd June, 1870, after the death of Mahalakshmi’s husband and 
father-in-law, the father of Plaintiffs as the elder surviving 
brother and head of the family executed in her favour a regis- 
tered agreement Ex. B charging some of the family properties 
agreeing to pay her for each year from Ist Chaitra Sudha 
(about 25th March) of 1870 maintenance at Rs. 68 and 21 
muras of rice per year, the payments to,begin on 1st Chaitra 
Sudha (about 25th March) 1871 and on default of punctual 
payment to pay interest at 12 per cent on the money and cus- 
tomary interest in kind on the rice. In 1875 the Plaintiffs’ and 
Ist Defendant’s branches partitioned the family property includ- 
ing the properties charged for Mahalakshmi’s maintenance 
and the deed stipulated that the 1st Defendant’s branch would 
pay their half share of the maintenance to the Plaintiffs’ father 
who was to pay the whole maintenance over to Mahalakshmi. 
Mahalakshmi died on 2nd March, 1917, the due date as per the 
agreement for payment of that year’s maintenance being 23rd 
March, 1917. Her heirs on her death were the Plaintiffs and 
the father of Defendants 2 and 3 who are nearer by one degree 
to her husband than the 1st Defendant. The suit was brought 
by Plaintiffs as her heirs for recovery for themselves and De- 
fendants 2 and 3 from the properties charged in the possession 
of Ist Defendant one-half of the proportionate amount~ of 
maintenance due for the year ending 23rd March, 1917, less the 
21 days before Mahalakshmi’s death. The Lower Courts have 
held that the whole year’s maintenance fell due after. Maha- 
lakshmi’s death, that the claim is not apportionable from day to 
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day and that the Plaintiffs have no cause of action. The suit 
was accordingly dismissed. Hence this appeal by the 
plaintiffs. 

‘No Indian authority applicable either way has been refer- 
red to in the judgment of the Courts below or in the arguments 
before mé. Apparently the lower Courts rely as the Respon- 
dents’ learned Advocate wants me to rely on the old Common 
Law doctrine that except in the case of interest on money lent an 
entire contract is not apportionable either as to time or partial 
performance (Story on Equity, Ss. 470 to 475, 3rd English 
Edition). In England this doctrine was all but entirely abolish- 
ed by the Apportionment Act, 1870, 33 & 34 Vic. c. 35 
(Chitty’s Statutes, 6th Edition, Vol. I, p. 393). In India thé 
statutory provision contained in S. 36 of the Transfer of Pro- 
perty Act is applicable only as between transferor and transferee 
of the benefit of the payment and not as between the person 
liable for and the person entitled to the payment. S. 340 (2) of 
the Succession Act applies to wills only. There is no statutory 
provision in India applicable to the case and the question is 
whether the old Common Law rule is to be applied to main- 
tenance due under the Hindu Law and even if generally not to 
be sO applied whether.there being an express contract Ex. B 
making the maintenance payable on a certain date in the year 
the rule should be applied to this case. 

“My first observation is that primarily the law to be 
applied to the case is not the English Common Law but 
tHe Hindu Law’ and if there is no specific rule in that law 
on the’ question the rule of justice, equity and good con- 
science. S. 16, Civil Courts Act, 1873. According to 
Hindu Law, the obligation to maintain .widows is dependent 
on taking the property of the deceased by inheritance 
òr survivorship. Mayne, S. 451 citing the Smiriti Chandrika 
XI-1, S. 34. Mahalakshmi being the widow of a coparcener 
whose share was taken on his death, by the other branches was 
entitled to be maintained by them after his death and this right 
was enforceable as indeed Ex. B recognises against the whole 
family. and not only against the branch which took by survivor- 
ship his undivided share: T. Subbarayulu Chetti v. Kamalavalls- 
thayarammal. The right is traceable to the property out of 


uo Sct Mite. (1911) LLR 35 Mad, 147.: 21 MJ. 493. 
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which in her husband’s lifetime she would be maintained and 
on which her maintenance was and remained a charge. In its 
origin therefore the right is one which accrues from day to day 
during the lifetime of the wife or widow who is entitled to be 
paid her necessary expenses as and when they arise. It is not 
one depending on any contract for whose performance a due 
date is previously agreed on. That being so, it is clear to me 
that if there were no such express contract as is found in Ex. B 
fixing a particular date for the payment of each year’s mainte- 
nance, the Respondents’ contention that Mahalakshmi could 
not demand maintenance for the incomplete period of 11 and 
odd months during which she lived after receiving the last 
payment would be unfounded. 


This being the nature of the right, I think, the fixing of a 
date for the annual payment had not and was not intended to 
have the effect of altering the nature of the right by cutting it 
down to an annual payment for every completed year of 
existence. The date was fixed for convenience both for those 
who paid and for the widow who was to receive. 

I therefore think that the view of the Lower Courts was 
erroneous and that the Appellants as heirs of Mahalakshmi are 
entitled to the arrears till her death and interest thereon as per 
Ex. B till date of plaint and interest at 6 per cent. from date 
of plaint.  ~ i 

The decree of the Lower Courts is set aside. Though it 
was agreed by the parties that second class Gazette rates 
should be adopted for valuing the rice the District Munsif has 
not recorded a finding what that rate is. It is therefore im- 
possible now to pass a decree. The case will be sent back to 
the District Munsif with the direction to pass a decree for sale 
in accordance with the above. The Appellant will have his 
costs in this Court and in the lower appellate Court. The 
District Munsif will provide for the costs hitherto incurred 
and here-after to be incurred in his Court in the revised decree. 


B. V. V. Decree set aside cases sent back. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CORNISH. 
A. Swaminatha Aiyar .. Petitioner* in both (Plaintif) 
v. 
The Taluk Board, Nannilam, re- 
presented by the President, 
Taluk Board .. Respondent in both (Defend- 
ant). 


Madras Local Boards Act (XIV of 1920), S. 228 and Rules under, 
R. 11—Profession tax—Basis of assessment—Income-ias assessmeni— 
Reference by President to reputed value of assessee’s business. 


The President of a Local Board may, in assessing a person to profes- 
sion tax, take into consideration the income-tax assessment but he is not 
bound to accept it as the only basis of assessment. He is entitled under R. 11 
to take into account a variety of matters asa guide to an assessee’s pro- 
fessional income, including the reputed value of his business. 


Petitions under S. 25 of Act IX of 1887 praying the 
High Court to revise the decrees of the Court of the Subordi- 
nate Judge of Tiruvarur, dated the 30th day of April, 1929 
and passed in S. C'S. Nos. 266 and 775 of 1928, respectively. 

T. M. Krishnaswami Aiyar and S.Thyagaraja Aiyar for 
petitioner. 

N. S. Srinivasa Aiyar for respondent. 

The Court delivered the following 

JupcMENtT.—These petitions arise out of two suits by the 
plaintiff-petitioner to recover from the defendant, the Taluk 
Board of Nannilam represented by its President, two sums 
which he alleges are the amount of profession tax illegally 
levied on him for the years 1923-24 and 1925-26, and which he 
has been compelled to pay by legal process. His grievance is 
that he has been assessed for the first of these years on a 
Class I income and for the second year on a Class II income, 
whereas he claims that the correct basis of assessment was his 
incometax returns for these years which would have brought 
him within a lower class of income and made him liable to a 
lower rate of profession tax. 


The substantial defence raised to the petitioner’s claim is 
S. 228 of the Madras Local Boards Act. This provides, 


S#b-Sec. (1)—" No assessment or demand made, and no charge impos- 
ed, under the authority of this Act shall be impeached or affected by reason 








*CR.Ps. Nos 22 and 23 of 1930. 10th March, 1933. 
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-of any clerical error or by reason of any mistake (a) in respect of the 
name, residence, place of business or occupation of any person, or (b) in 
the description of any property or thing, or (c) ın respect of the amount 
assessed, demanded or charged: provided that the provisions of this Act 
have been, in substance and effect, complied with” 
and 

Sub-sec. (2).—"No suit shall be brought in any Court to recover any 
sum of money collected under the authority of this Act or to recover dama- 
ges on account of any assessment or collection of money made under the 
said authority: provided that the provisions of this Act have been in sub- 
stance and effect complied with.” 


_ The question to be determined is, therefore, has the assess- 
ment for profession tax been made upon the petitioner in sub- 
stantial compliance with the provisions of the Act. By R. 9, 
Sch. IV of the Act the President of a Local Board is entrusted 
with the duty of classifying persons assessable to profession 
tax according io the amount of their income. The rule fixes 
classes according to the scales of income and the maximum 
rate of tax leviable in respect of each class. Thus, at the top 
of the list stands Class 1 which includes incomes not less than 
Rs. 2,000 per mensem subject to a maximum half yearly tax 
of Rs. 110, and at the bottom is Class X comprising incomes 
between Rs. 50 and Rs. 25 per mensem subject to a maximum 
half-yearly tax of eight annas. R. 11 indicates the methods 
of making the classification. It says: 


“ The President may classify all persons liable under R.9 on general 
considerations with reference to the nature and reputed value of their busi- 
ness, the size and rental of residential and business premises, the quantity of 
articles dealt with, the number of persons employed and the income-tax paid 
to Government”. 


It further provides: 


“ The President shall not call for the accounts of any assessee, but any 
person may produce his accounts to show that the income derived by him 
from the exercise of his profession falls below the lowest income entered at 
the head of the class in which the President has placed him and the President 
shall revise the assessment if satisfied that the person should be placed ina 
different class,” 


If the President is not satisfied that a revision should be 
made the assessee is given by R. 27 the right to appeal to the 
Local Board. 

The petitioner’s case, as appears from para. 6 of his 
plaint, is that the proper basis of assessment for profession 
tax is the amount in respect of which he has been assessed for 
income-tax. It is alleged in the plaint that “it is distinctly 
provided in the Local Boards Act that the basis for assessment 
of profession tax must be the income-tax amount to be paid by 
the assessee” and it is further alleged that the assessment 
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having been made“ without any regard to the said basis is co: 
trary to the provisions of the Madras Local Boards Act, ar 
also contrary to the admissions distinctly made by the defen 
ant in many proceedings”. Apparently itis the fact that f 
the intervening years 1924-25, the petitioner was assessed fi 
profession tax upon the income-tax basis. Income-tax asses 
ment is one of the matters which the President may take in 
consideration, but he is not bound by the Act to accept it as tl 
only basis of assessment for profession tax. The learn 
advocate for the petitioner has, however, contended that the 
was no other basis on which his client could have been assesse 
I think there is evidence that this is not the case. The Pre: 
dent is entitled by R. 11 to take into consideration a varie 
of matters as a guide, to an assessee’s professional incor 
including the reputed value of his business. The petition 
was carrying on the business of a money-lender. For t 
year 1923-24, the President received Ex. I, a report by t 
Village Officer, stating that the petitioner’s income from t 
business was Rs. 1,500 per mensem. The President w 
entitled to take that report into consideration and to act upon 
if he thought proper. It is true that the Village Office: 
report recommended that the petitioner should be assessed : 
the income-tax basis. But the President was free to ignore t 
recommendation if he considered that the reputed value of } 
money-lending business was the proper basis of assessme: 
For the year 1925-26 the President received a report from t 
Village Officer stating that the petitioner’s income from | 
business was Rs. 150 per mensem. The President suspect 
the truthfulness of this report and referred the matter to t 
Village Panchayat. The Panchayatdars reported that t 
Village Officer’s report was untrustworthy and unanimou: 
adopted a report made by the Panchayat President upon t 


-professional income of the Petitioner. The  resoluti 


[Ex. V (a)] of the Panchayat has been exhibited, but not t 
report. But it may, I think, be reasonably inferred that 1 
President of the Local Board was guided by this report of t 
Panchayatin making the assessment. I do not agree with i 


-view of the Subordinate Judge that the President is privileg 


from divulging the grounds on which he made the assessme 
If the defence of S. 228, is relied upon it must appear fr 
‘evidence that the assessment has been made upon grou! 
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which the President is entitled to take into consideration in 
making the assessment. In my judgment it has been sufficiently 
shown that the assessments were made in substantial compli- 
ance with the provisions of the Act, and that the petitioner’s 
suit was rightly dismissed. The Revision Petitions must 
accordingly be dismissed with costs, one set. 

B. V. V. Petitions dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN AND MR. Justice 
SUNDARAM CHETTY. 
Mutyala Virayya .. Appellant* (Plaintif) 
v. 
Mahabub Sur Fraja Vantu Rajah 
Parthasarathi Appa Rao Savayi 
Ac-ara Rao Bahadur Zemindar 
oar (dead) and others .. Respondents (Defend- 
ants). 
Hindu Law—Debts—Son’s liabtlity—Pious obligation—Scope of. 
Every Hindu son is under a religious obligation to discharge his father’s 
dehts, provided they are not illegal or immoral, irrespective of the fact 
whether the father is or is not the manager of the joint family or whether 
tbe joint family is or is not composed of persons other than the father and 
the sons, 


Bankey Lal v. Durga Prasad, A. I, R. 1931 All. 512 (F. B.) and Lalta 
Prasad v. Gajadhar, A. I. R. 1933 AIL 235, relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Kistna at Ellore in O. S. No. 84 of 1924. 

V. Govindarajachart for appellant. 

The Advocaie-General for respondents. 

The judgment of the Court was delivered by 

Curgenven, J.—The plaintiff, who appeals, sued upon a 
promissory note executed by one Narayya Appa Rao. Narayya 
Appa Rao died and the suit was brought against his father, the 
1st defendant, and his sons, the 2nd and 3rd defendants, these 
three defendants forming a Hindu coparcenary. The question 
arose whether each and every one of these defendants could be 
made liable in respect of their shares of the family property. 
The learned Subordinate Judge tried the question whether the 
debt was borrowed by Narayya Appa Rao in his capacity as 





*Appeal No. 185 of 1926. 18th April, 1933. 
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family manager and for family necessity, and answered it in 
the negative. He further came to the conclusion that the debt 
was not contracted for any illegal or immoral purpose, and the 
findings upon these issues have not been controverted before us. 
Notwithstanding the finding upon the latter issue, the learned 
Subordinate Judge has come to the conclusion that the shares of 
the 2nd and 3rd defendants, t.e., the sons of the executant of 
the note, are not liable for the debt, and that is the question 
arising in this appeal. His view is that the pious obligation of 
a son to discharge his father’s debt does not extend to a case 
where the family consists not merely of father and sons but of 
collaterals as well, though in the present instance the Ist defend- 
ant can hardly be described as a collateral but as an ascendant. 
The principle contended for before us, which is virtually the 
same as that adopted by the Subordinate Judge, is that only 
where the father happens to be the family manager, will the 
son’s share in the family property be liable for the debt. The 
leading case dealing with the question of pious obligation is 
Brij Narain v. Mangal Prasad1, At the close of the judgment, 
the Privy Council have summarised their conclusions upon that 
and cognate points in five paragraphs. This case has been made 
the subject of comment by Srinivasa Aiyangar, J. in Subra- 
mania Ayyar v. Sabapathy Atyar8. That was the Full Bench 
case which decided that the pre-partition debts of the father 
are binding upon the sons’ shares after a bona fide partition. 
In delivering one of the minority judgments the learned Judge 
took occasion to discuss the meaning of the Privy Council's 
pronouncement in the case just cited and came to the conclusion 
that it was to be read as meaning that only when the father is the 
managing coparcener can the creditor proceed against the son’s 
share. The same view was at one time held by two learned 
Judges of the Allahabad High Court in Ayodhia Prasad v. Data 
Rams’, that also being a case where the grandfather was still 
alive when the question of the liability of the sons for the 
personal debt of the father arose. This case however was 
subsequently considered by a Full Bench decision reported in 
Bankey Lalv. Durga Prasad4, of which the two learned Judges, 
Sulaiman, Ag. C. J. and Young, J., who had decided the 





1, (1923) L.R 51 LA. 129: I. L. R. 46 All. 95: 46 ML J. 23 (P. C). 
2. (1927) I. L. R. 51 Mad. 361 at 390: 54 M.L.J. 726 (F. B). 
3. A. I R. 1931 AIL 131. 4, A. LR 1931 All 512 (F. B.). 
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previous case, were members and occasion was taken to re- 
consider the former decision and the Bench concluded that it had 
not been correctly decided. It is certainly difficult to under- 
stand upon what logical basis the principle of a sọn's pious 
obligation should be identified with the liability of a coparcener 
of a joint undivided estate for a family debt contracted by the 
manager. Whatever connection may be discovered between 
the first two paragraphs of the Privy Council summary of their 
principles, we think that a perusal of the text of the judgment 
will make it amply clear that the two doctrines with which they 
are dealing and which they describe as “ seemingly conflicting 
principles” are regarded as quite distinct and as based upon 
two entirely diferent foundations. A still more recent case of 
the Allahabad High Court, Lalta Prasad v. Gajfadhari, is a 
direct uthority for the view that even where the family 
cons? Jof other members than the father and the sons the 
pi / — bligation still arises. Iqbal Abmad, J. remarks: 


¢ can discover no justification for holding that the sons of a father, 

‘3 not the manager of the joint family, are under no such religious 
sation or that, if the joint family consists of members over and above the 
aner and the son, there is no such obligation on the sons. To put it in 
another way, every Hindu son is under a religious obligation to discharge his 
father’s debts of the class mentioned above, irrespective of the fact whether 
the father is or is not the manager of the joint family, or whether the joint 
family is or is not composed of persons other than the father and the sons.” 


It seems to us that this is the only reasonable principle to 
adopt upon this point and we agree with the view so expressed. 

In the present case if the father had been alive there could 
be no doubt, we think, that his own and his sons’ shares would 
have been liable for the debt, whatever other members the 
family might have consisted of, and it seems indisputable that 
the same liability must exist after the father’s: death, as the 
sons are in enjoyment of the whole of the property which they 


formerly shared with their father., That being so, we think . 


that the Lower Court was wrong in refusing to give the plain- 
tiff a decree against the half share of the 2nd and 3rd defend- 
ants in the family property; and allowing the appeal we 
amend the decree in the sense indicated, by declaring that the 
2nd and 3rd defendants’ half share is liable for the suit debt. 
As the appellant has not succeeded on the issue regarding 
family necessity, he will get the full Court-fee and half of the 





1. ALT, R 1933 AIL 235. 





Ramesam, J. 


420 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


printing charges and vakil’s fee from the respondents, who will 
bear their own costs. The costs decreed here and those decreed 
in the Lower Court will be recoverable from the same share in 
the family property, as well as from any private property of 
Narayya Appa Rao in their hands. 


S. R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice RAMESAM AND MR. JUSTICE 
CoRNISH. 


The Official Receiver of Ramnad at 


Madura .. Appellani* (1st Defend- 
ant) 
v. 
K. R. Muthu A. R. Arunachalam 
Cheitiar and others .. Respondents (Plaintiff and 


Defendants 2, 3 and 4). 


Suits Valuation Act (VII of 1887), S. 8—Suit for declaration and in- 
junction—A p peal against decree—IJurisdictional oglue—Madras Civil Courts 
Act (III of 1873), S. 14—Ef ect. 


In the case of an appeal arising out of a suit for a declaration and in- 
junction, the value for purposes of jurisdiction is the same as that for pur- 
poses of Court-fee, S. 8 of the Suits Valuation Act taking effect as against 
S. 14 of the Madras Civil Courts Act 


Ramayya v. Ramaswami, 1912 M.W.N. 199, Sundara Ramanujam 
Naidu v. Sivalingam Pulai, (1923) 18 L. W. 333 and Narayanaswamr 
Naidu v. Seshagiri Row, (1915) I.L. R. 39 Mad. 873:29M.L. J. 572, 
followed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in O. S. No. 113 of 1924. 

T. M. Krishnaswamt Aiyar and K. V. Ramachandra 
Atyar for appellant. 


C. S. Venkatachariar for 1st respondent. 

The Order of the Court was made by 

Ramesain, J.—In this appeal a preliminary objection is 
taken that the appeal does not lie to this Court. For the pur- 
pose of deciding the objection we have to see what the nature 
of the suit is. The suit was for a declaration that the proper- 
ties which are the subject-matter of the suit do not belong to 
the 2nd defendant but belong to the plaintiff and defendants 
3 and 4 and that the Ist defendant had no power to bring 





"Appeal No. 54 of 1928. F 8th May, 1933. 
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them to sale as the properties of the 2nd defendant and for a 
permanent injunction restraining the 1st defendant from selling 
them. Under the Court-Fees Act, S. 7(4) the plaintiff has got 
to value the injunction and pay Court-fees ad valorem on it. 
Prior to the amendment of the Court-Fees Act in 1922 the 
plaintiff might have given any valuation he liked. But the 
amendment prescribes a minimum valuation which is half the 
value of the land. Here the value of the suit properties is 
Rs. 8,000 and therefore the plaintiff had to value the relief at 
not less than Rs. 4,000. He accordingly valued it at Rs. 4,000 
and brought the suit. The suit was originally dismissed. 
There was an appeal to the High Court by the plaintiff. No 
objection was then taken. The High Court reversed the decision 
of the District Judge and remanded the suit for fresh disposal. 
After the remand the Subordinate Judge of Sivaganga gave a 
decree to the plaintiff. Now the 1st defendant files this appeal. 


The objection is taken that if the value of the properties 
is only Rs. 4,000 the appeal lies to the District Court and not 
to this Court and for that purpose S. 8 of the Suits Valuation 
Act is relied on.- On the other side S. 14 of the Madras Civil 
Courts Act was relied on and it is contended for the appellant 
that where S. 14 of the Civil Courts Act comes into conflict 
with S. 8 of the Suits Valuation Act it is the former that 


should prevail. As no rules have yet been framed by the Local " 


Government under S. 3 of the Suits Valuation Act, we cannot 
say S. 14 of the Civil Courts Act has been repealed. But all 
the same we have got the fact that S. 8of the Suits Valuation 
Act says that in certain suits, namely, those other than suits 
under S. 7, paragraphs (v), (vt) and (ix) and paragraph (+), 
clause (d) the value as determinable for the computation of 
Court-fees and the value for purposes of jurisdiction should be 
the same. Whatever doubts one may entertain if the matter were 
res integra we find that the matter has been considered by a series 
of authorities of this Court and the view taken has always been 
uniform. We think we are not justified in differing from the 
view, even if we think there ought to be a different construc- 
tion, and itis not clear we think that S. 14 of the Civil Courts 
Act should prevail over S. 8 of the Suits Valuation Act. In 
Seshagiri Row v. Narayanaswams Natdul Ayling, J. took this 





1. (1914) LL.R. 38 Mad. 795: 26 ML.J. 573. 
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view. There wasa Letters Patent Appeal. Sadasiva Aiyar 
and Phillips, JJ. confirmed his judgment in Narayanaswami 
Naidu v. Seshagiri Rowi. The same view was taken by Miller 
and Sundara Aiyar, JJ. in the case in Ramayya v. Ramaswamts. 
The same view was also taken in Sundara Ramanujam Naidu 
v. Sivalingam Pillais. In this last case one may say that the 
suit was one for possession and not a suit for mere specific 
performance. But if the suit is one for specific performance 
only, the decision supports the respondent. Some other cases 
have been referred to tis but in these decisions S. 14 was not 
referred to or discussed, for instance a decision of mine in 
Balakrishna Nair v. Vishnu Nambudri4 which on this account is 
not of mueh value. We are therefore inclined to follow the 
decisions first mentioned. 5 

It is next contended by the learned advocate for the 
appellant that even if one is to follow these decisions for the 
purpose of determining the forum at the time of the institution 
of the suit, still S. 14 of the Civil Courts Act may be applied 
for the purpose of determining the Court before which the 
appeal should be filed. But this is making a distinction as to 
the meaning of the words “jurisdiction conferred by this Act” 
according as the question arises for the purpose of institution 
and for the purpose of appeal. We do not see any justification 
for making this distinction. Jurisdiction conferred by the Act 
was regarded as always one and if a suit is to lie before a 
particular Court on the ground that the valuation for purposes 
of jurisdiction should be regarded as a certain amount that 
should guide also the valuation for purposes of appeal. We 
cannot apply S. 14 in one way for one purpose and in another 
way for another purpose. We think that this preliminary 
objection is well founded and the memorandum of appeal 
should be returned for presentation to the proper Court. The 
appellant will pay costs of this order in this Court. Costs on 
the half scale. à 

B.V.V. Case returned. 


a a eS 
j xe 


1. (1915) LL.R. 39 Mad. 873: 29 M.L J. 572. 


2, 1912 M.W.N. 199. 3. (1923) 18 L.W, 333. 
4, 1930 M.W.N. 509. ; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrREsENT:—MR. Justice RAMESAM AND MR. JUSTICE 
PAKENHAM WALSH. 


Sri Sri Sri Rathnamala Pattamahadevi, 
Zamindarini of Mandasa .. Petitioner* 
v. 
The Ryots of the Mandasa Zamindari .. Respondents. 


Certiorari—lWhen issued—Judicial functions of executive body—Pro- 
ceedings under Madras Estates Land Act (Iof 1908), Ss. 168, 170, 171, 
172 and 173—Setilemeni of reni—Nature of functions discharged by the 
Board—Grounds for issuing writ—Revision tinder S. 172 by the Board 
ttself—Sutt under S. 173 (3)—Scope of —Disposal of appeal under S. 171 
without hearing parties—Clatm to pannai lands—Failure to adjudicate 
upon. 

Though the Board of Revenue in carrying out the provisions of Ch. XI 
of the Madras Estates Land Act is an executive authority, the settlement of 
rents, whether in the first instance by the Revenue Offcer or finally by the 
Board is an act deciding disputes between the parties and imposing liabilities 
and their functions partake of 2 judicial character. The High Court can 
therefore issue a writ of certiorari in respect of proceedings of the Board 
ot Revenue unuer Ch, XI of the Act jn > fit aml n-~--- ---— -— + 

Case-law discussed. 


Per Pakenham Walsh, J—But every action of an executive officer 
under Ch. XI is not liable to be interfered with in certiorari. 

Per Ramesam, J.—Under S. 172 the Board can only direct the revision 
of the record of rights by the Revenue Officer and cannot proceed to revise 
the record itself. If the revision has been made by the Board itself, ıt is an 
irregularity of procedure but unless the Court is satisfied that the irregularity 
has led to some substantial injury, a writ will not be issued. 

Per Pakenham Walsh, J.—Under S. 172 the Board does not exceed its 
jurisdiction by revising the yecord itself instead of sending it back to the 
Revenue Officer. Further, the difference between revising the record itself 
and ordering its revision is largely formal. 

Per Ramesam, J—It is doubtful if the ight of suit under S. 173 (3) 
extends to the new rate of rent fixcd by the Revenue Officer under S. 168 or 
169 or the amendment made by the confirming authority under S. 170 or by 
the Board, if any, under S. 171. 

Per Pakenham Walsh, J—Under S.173 (3) an aggrieved person has 
only a right to contest the rent lawfully payable at the time the recordis 
being prepared and not the fair rent settled by the Revenue Officer under 
S. 168 or by the Board on appeal under S. 171. 

The language of S. 171 is in very strong contrast to that of Ss. 169, 170 
and 172 and a proviso similar to the provisos in those three sections does not 
appear in S. 171. So the disposal of an appeal under S. 171 by the Board 
without hearing the parties is not ultra vires or bad for illegal exercise of 
jurisdiction. 

Under S. 185 of the Madras Estates Land Act, any document showing 
that the lands were let out by the Zamindar as pannai lands ought to be con 
sidered whenever the question whether a land is pannai or ryoti arises. Thi- 
fact cannot be ignored. All pannai lands are excluded from the Act and no 








*C.M.Ps. Nos. 6459 of 1931, 5155 of 1930, 16th September, 1932: 
2310 of 1931 and 2704 of 1932. . 


Zamindarini 
of Mandasa 
v. 
Ryots of 


Mandasa 
ZamindarL 


Zamindarini 
of Mandasa 
v. 
Ryots of 
Mandasa 
Zamindari. 


424 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


record of rights under Ch XI canbe made with regard tothem. Where, 
thercfore, the ryots claimed that certain lands were granted to them by a 
registered document of 1895 on the footing of pannas lands on a permanent 
favourable rate of rent, the fact whether they are pannat or ryott must be 
definitely found and failure by the Board to enquire into this question is 
failure to exercise a jurisdiction vested onder Ch XI which justifies the 
issue of a writ quashing the settlement proceedings with a view to enable the 
Board to enquire into the question. 


C.M.P. No. 6459 of 1931, praying that, in the circumstan- 
ces stated in the affidavit filed therewith, the High Court will be 
pleased in the exercise of its inherent powers and under Ss. 106 
and 107 of the Government of India Act and under Cl. 7 of the 
Letters Patent to issue a writ of certiorari and to call upon the 
Board of Revenue to submit the records relating to the preli- 
minary order of the Board of Revenue, dated 27th October, 
1925, and final order of the Board, dated 17th December, 
1925, revising under S. 172 of the Madras Estates Land Act 
the settlement of rent made by the Special Revenue Officer, 
Ganjam District, on the 18th day of August, 1923, and to quash 
the said proceedings of the Board of Revenue. 

C.M.P. No. 5155 of 1930, praying that, in the circumstan- 
ces stated in the affidavit filed therewith, the High Court will 
be pleased in the exercise of its inherent powers and under 
Cls. 2 and 7 of the Letters Patent and under Ss. 106 and 107 
of the Government of India Act to issue a writ of certiorart 
and to call upon the Board of Revenue, Land Revenue and 
Settlement, to submit the records in Miscellaneous No. 1801, 
dated the 19th June, 1930, in Appeals Nos. 2 and 3 of 1928 and 
11 to 13 of 1929 and to quash the proceedings as peas been 
passed without jurisdiction. 

C.M.P. No. 2310 of 1931, praying that, in the circumstan- 
ces stated in the affidavit and memorandum ofgrounds filed in 
C.R.P. No. 761 of 1931 on the file of the High Court, the High 
Court will be pleased to issue a writ of certiorari and to call 
upon the Board of Revenue, Land Revenue and Settlement, to 
submit the records in Resolution Miscellaneous No. 1801, 
dated 19th June, 1930, and to quash the proceedings as having 
been passed without jurisdiction. 


C.M.P. No. 2074 of 1932, praying that, in the circumstan- 
ces stated in the affidavit filed therewith, the High Court will 
be pleased to-issue a writ of certiorari and to call upon the 
Board of Revenue, Madras, to submit the records in Appeal 
No. 1 of 1929 on its file and to quash the proceedings of the 
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Board of Revenue in Resolution Miscellaneous No. 1801 of 
1930, dated 19th June, 1930, as having been passed without 
jurisdiction. j 

S. Varadachariar and K. S. Champakesa Atyangar for 
petitioner in C.M.P. No. 6459 of 1931. 

The Government Pleader (P. Venkataramana Rao) for 
Board of Revenue, Land Revenue and Settlement, in C.M.P. 
No. 6459 of 1931. 

S. Varadachariar for A. Swaminatha Aiyar. for peti- 
tioner in C.M.P. No. 5155 of 1930. 

The Government Pleader (P. Venkataramana Rao) for 
Ist respondent and K. S. Krishnaswami Aiyangar, K. S. 
Champakesa Aiyangar and Watrap S. Subramania Atyar for 
other respondents in C.M.P. No. 5155 of 1930. 

K. Rajah Aiyar and V. Ramaswami Aiyar for peti- 
tioners in C.M.P. No. 2310 of 1931. 

A. Swaminatha Aiyar for Ist respondent and The 
Government Pleader (P. Venkataramana Rao) for 2nd 
respondent in C.M.P. No. 2310 of 1931. 

Waitrap S. Subramania Atyar for petitioners in C. M. P. 
No. 2074 of 1932. 

A. Swaminatha Aiyar for Ist respondent and The 
Government Pleader (P. Venkataramana Rao) for 2nd 
respondent in C.M.P. No. 2074 of 1932. 


The Court made the following 

Orver. Ramesam, J.—These are two applications for the 
issue of writs of certiorari in respect of certain proceedings of 
the Board of Revenue under Chap. XI of the Madras Estates 
Land Act. In C.M.P. No. 6459 the petitioner is the Zaminda- 
rini of Mandasa in the Ganjam District. In C.M.P. No. 5155 
the petitioner is the Zamindar of Seitur in the Ramnad District. 
Connected with the latter petition are C.M.Ps. Nos. 2310 of 
1931 and 2074 of 1932 in which the petitioners are different sets 
of tenants in the Zamindari of Seitur. In all the petitions the 
first important point that arises for decision is whether a writ 
can be issued in respect of proceedings passed by the Board of 
Revenue under Chap. XI of the Madras Estates Land Act. 

The Zamindarini of Mandasa had previously filed C. R. P. 
No. 192 of 1926 to the High Court in connection with the same 
matter. At the time when the revision petition was filed, that 

R—54 
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426 THE MADRAS LAW JOURNAL REPORTS. [VOL. 


is, on 17th December, 1925, there was a decision of Devadoss 
and Waller, JJ., which held in Valluri Narasimha Rao v. The 
Ryots of Peddamamidipalli1 that a revision petition lies under 
S. 115, Civil Procedure Code, against a proceeding of the 
Board of Revenue under Chap. XI of the Act. The remedy by 
way of revision being open to the present petitioner according 
to the then existing decision, she could not then apply for a writ 
of certiorari. While C.R.P. No. 192 of 1926 was pending in 
the High Court, a Full Bench of this Court, consisting of 
Phillips, Odgers and Venkatasubba Rao, JJ., held in C.R.P. 
No. 1027 of 1924 on 12th April, 1928, that no such revision 
lay. But that decision, Raghunadha Patro v. Govinda Pairo3, 
had not been reported in the authorised series and C. R. P. 
No. 192 came on for hearing before Wallace and Thiruven- 
katachariar, JJ. They doubted the correctness of the decision 
in Raghunadha Patro v. Govinda Patro® and referred the 
matter to a larger Full Bench. C.R.P. No. 192 then came on 
for disposal before a Full Bench of five Judges, Rajah of 
Mandasa v. Jagannayakulu8, and it was held by the majority 
that no such revision petition lay against proceedings of the 
Board of Revenue under Chap. XI. The very next day the 
Zamindarini of Mandasa filed the present application for a writ 
of certiorari. In these circumstances I do not think the appli- 
cation ought to be refused on the ground of delay if it ought to 
be granted otHerwise. 


It has been strenuously argued by the respondents in these 
petitions that the Board of Revenue in carrying out the provi- 
sions of Chap. XI of the Estates Land Act is an executive 
authority and does not act judicially and therefore no writ can 
be issued against them. Strong reliance was placed upon the 
judgment of Reilly, J. in Rajah of Mandasa v. Jagannayakulus 
with which my Lord the Chief Justice and myself concurred. 
The conclusion of Reilly, J. is expressed thus: 


“My conclusion therefore is that the Revenue Officer when making a 
settlement of rents under Chap. XI of the Act is not a Civil Court. From 
this it follows ... that the Board of Revenue when directing the revision 
of his proceedings unde: S. 172 is also not a Civil Court, and therefore that 
this Court cannot revise...” 


In the course of the judgment giving reasons for this con- 
clusion the learned Judge was considering only the question 





1. (1925) LL.R. 49 Mad. 499. 2. (1928) 55 M.L.J. 798 (F.B.). 
3. (1931) 63 M L.J. 450 (F.B.). 


Lxv] THE MADRAS LAW JOURNAL REPORTS. 427 


whether the Revenue Board was a Civil Court and not the ques- 
tion whether the Board was such an authority to which a writ of 
certiorari could be issued. Whatever description the learned 
Judge applied to the Board of Revenue, and undoubtedly at 
some places he described it as an executive authority, it was 
always in contrast to a Civil Court. In paragraph 4 he stated 
that the proper way to approach the question was to ascertain 
whether the legislature intended the Revenue Officer to discharge 
those functions as an executive officer or as a Court. At the 


end of paragraph 5 he expresses the conclusion that up to S. 167. 


the Revenue Officer was acting as an executive officer. Then 
taking up Ss. 168 to 171 he stated the contention for the peti- 
tioner that he~ then becomes a Civil Court. In paragraph 6 he 
refers to Nilmont Singh Deo v. Taranaih Mukerjeel for the 
characteristics of a Civil Court and winds it up by saying: 


“(We are certainly not in the sphere of ordinary civil rights which can be 
pursned in the absence of special legislation in a Civil Court.” 


In paragraph 8 he observes that the landholder-or ryot is 
often asking for something which no Civil Court could give. In 
paragraph 9 he says: ‘Here we are far removed from any 
possible conception of a Civil Court.” In paragraph 10, after 
describing the procedure prescribed for effecting alterations of 
the record, the learned Judge puts the question “ Was ever a 
Civil Court so treated by the Executive Government?” In 
paragraph 11 he says that the reliefs include reliefs which no 
Civil Court could grant. Then he says that the procedure pre- 
scribed would be nothing less than scandalous in a Civil Court, 
and “ on the other hand, if the work of the Settlement Officer is 
done as an executive officer, there is nothing really surprising or 
unnatural or unreasonable in the procedure”. In paragraph 13 
he observes that 


“to proceed from that assumption to the conclusion that the Legislature 
intended to create a travesty of a Civil Court with jurisdiction and procedure, 
not only unlike those of any Civil Court ever heard of, but foreign to the 
very conception of a Civil Court, is . . . | unjustifiable.” 


I think I have given sufficient number of quotations from 
the learned Judge’s judgment for showing that he was trying to 
establish that the Revenue Officer and the Board of Revenue 
are not Civil Courts and in one or two places he also certainly 
observed that the Revenue Officer was an executive officer. 


I 


1. (1882) L.R.9 LA. 174:1. L. R 9 Cab 295 (P. C.). 
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There are other quotations which I might extract for the 
same purpose, hut I think these are enough. It is sought to 
infer from these extracts that the Board of Revenue is not such 
an authority as would justify the issue of a writ of certiorari. 
I have concurred with the judgment of Reilly, J., and I have no 
desire to recede from the position I have taken in that judgment. 
But to attribute to me a decision that a writ of certiorari 
cannot be issued to the Board of Revenue acting under 
Chapter XI would be to attribute to me what I had not in my 


-mind at all. Anantakrishna Aiyar, J. expressly touched upon 


this matter and made the following remarks: 


“ Decisions relating to writ of certiorari are not of any direct use here 
I am not here concerned with the question whether a writ of certiorari would 
lie only against proceedings of a Court of Justice. It would seem that the 
category of bodies against which a writ of certiorari can be issued is wider 
than that of Courts of Justice.” 

He then refers to the judgment in Rex v. Electricity Com- 
missioners\, It seems to me that the fallacy in the argument 
which seeks to infer from Reilly, J.’s judgment that the Board 
of Revenue is not such a tribunal as to justify the issue of a 
writ of certiorari consists in the assumption that an executive 
body could never discharge a judicial function and an executive 
act may not also partake of a judicial character. Now, coming 
to Chapter XI, up to S. 167, it may be that the functions are 
purely executive. But, when we come to S. 168, it deals with 
the settlement of a fair and equitable rent; the executive act 
of settlement may also be said to partake of a judicial character. 
One has only to look at clause (2) which speaks of determining 
the rates of rent and to clause (4) which refers to the duty 
of the Revenue Officer to satisfy himself that the amount of 
rent even when agreed upon between the landlord and tenant 
is fatr and equitable. S. 169(2) refers to “any party aggrieved” 
and provides that entries shall not be revised until reasonable 
notice is given to the parites concerned to appear and be heard 
in the matter. S. 170 (2) also provides that no entry shall be 
amended, or omission supplied, until reasonable notice has been 
given to the parties concerned to appear and be heard in the 
matter. In my opinion, though the main purpose of the func- 
tions of the Revenue Officer is to carry out an executive act, 
namely, the preparation of the record of rights including 





1. (1924) 1 K. B. 171. 
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the mere fact that such information can be used cannot make 
the act less a judicial act after these observations of Lord 
Loreburn. Lord Loreburn then says: 

“But if the Court is satisfied that the Board have not acted judicially in 
the way I have deacribed,. . . . . then there is a remedy by mandamus 
and certiorari” 

In Rex v. Electricity Commissionersi, the decision quoted by 
Anantakrishna Aiyar, J., in the Full Bench judgment, Atkin, 
L. J., discusses the matter at page 204. At page 205 he says: 

“ But the operation of the writs has extended to control the proceedings 
of bodies which do not claim to be, and would not be recognised as, Courts of 
Justice. Wherever any body of persons having legal authority, to determine 
questions affecting the rights of subjects, and having the duty to act judicially, 


act in excess of their legal authority, they are subject to the controlling 
jurisdiction of the King’s Bench Division exercised in these writs.” 


Can it be said that the Board of Revenue is not a body of 
persons having legal authority to determine “ questions affecting 
the rights of subjects”? Is not determination of rent a matter 
affecting the rights of subjects? Atkin, L. J., then gives 
examples. The first is fixing a rate for the repair of a county 
bridge and the case of Poor Law Commissioners prescribing the 
constitution of a Board of guardians in a parish. He also 
refers to Board of Education v. Rice’, the case of the Board of 
Education, and the case under the Licensing Act. The actual 
case before him was a case relating to the duties of Electricity 
Commissioners. Here again I may observe that it is a body far 
less judicial than the Board of Revenue in determining the 
question of rent. In Frome United Breweries Co. v. Bath 
Justices’ Lord Atkinson quotes from the oft-quoted judgment 
of May, C. J., in the Irish case of Reg. (John M’Evoy) v. 
Dublin Corporations. There the corporation made illegal pay- 
ments and then imposed a borough rate to make up the defici- 
ency. It was held that a writ of certtorars will lie. May, 
C. J., observed : 

“It is established that the writ of certiorart does not lie to remove an 
order merely ministerial, such as a warrant, but it lies to remove and adjudi- 
cate upon the validity of acts judicial In this connection the term ‘judicial’ 
does not necessarily mean acts of a Judge or legal tribunal sitting for the 
determination of matters of law, but for the purpose of this question a judi- 
cial act seems to be an act done by competent authority, upon consideration 


of facts and circumstances and imposing liability or affecting the rights of 
others.” 





1. (1924) 1 K B. 171. 2 (1911) A C. 179. 
3. (1926) A. C. 586 at 602. 4. (1878) 2 L. R. Ir. 371. 
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Here I pause and observe that certainly the Board of Revenue 
in settling the rent is doing an act with competent authority 
upon consideration of facts and circumstances and imposing 
liability or affecting the rights of others. This definition of 
May, C. J., was approved by Palles, C. B., in two subsequent 
cases and Lord Atkinson quotes the opinion of May, C. J., with 
approval. The actual case before him was a licensing case in 
respect of breweries and Lord Atkinson says that the case before 
him resembled the case in The Queen v. London County 
Council! where there was a question of licence for music and 
dancing. The case in Rex v. Minister of Health8 related to a 
writ of prohibition to the Minister of Health. Lord Hewart, 
C. J, quotes with approval the judgment in Rex v. Electri- 
city Commissioners3 where it was pointed out that both the 
writs are on the same footing. The case in Shell Company 
of Australia, Lid. v. Federal Commissioner of Taxation is 
a case from Australia. It was very much relied on before the 
Full Bench and Anantakrishna Aiyar, J., has dealt with 
it in his judgment. At page 296 Lord Sankey observed : 


“ The authorities are clear to show that there are tribunals with many 
of the trappings of a Court which, nevertheless, are not Courts in the strict 
sense of exercising judicial power.” 


Within the meaning of this observation we can certainly 
say that the Board of Revenue is not a Court; but can we say 
that it is not even a tribunal? At page 297 the Lord Chancellor 
enumerates some negative propositions. He says: 


“(i) A tribunal is not necessarily a Court in this strict sense because 
it gives a final decision. (ii) Nor because it hears witnesses on oath (iii) 
Nor because two or more contending parties appear before it between whom 
it has to decide. (iv) Nor because it gives decisions which affect the rights 
of subjects. (v) Nor because there is an appeal to a Court. (vi) Nor 
because it is a body to which a matter is referred by another body.” 


He then refers to Rex v. Electricity Commitsstonerss. 
The reference shows that these negative propositions were 
stated for the purpose of showing that the tribunal which he 
was discussing, namely, the Board of Review, was not a Court 
in the strict sense of the term. By quoting these negative pro- 
positions it was not meant to say that they were not a tribunal 
in any sense of the term. In that particular case it was con- 
tended that the constitution of the Board of Review was such 
as to contravene S. 71 of the Constitution of Australia which 


1, (1892) 1 Q. B. 190. 2. (1929) 1 K. B. 619. 
3, (1924) 1 K. B. 171. 4, (1931) A. G 275. 
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applied to Courts in the strictest sense so called and it was held 
that the Board of Review was not a Court and S. 71 of the 
constitution was not contravened. But all this does not involve 
any decision that the Board of Review is not even a tribunal 
and I do not see how tbis case can be relied on by anybody for 
the purpose of showing that the Board of Review is nota 
tribunal in a loose sense. The observations at page 298 are 
still more pertinent: 


“An administrative tribunal may act judicially, but still remain an 
administrative tribunal as distinguished from a Court, strictly so called.” 


The Revenue Officer and the Board of Revenue may remain 
purely administrative authorities, but still they are administra- 
tive tribunals and may have to act judicially in at least some 
portions of their work. The next sentence also shows the 
same thing: 

“ Their Lordships find themselves in agreement with Isaacs, J., where he 
says: ‘ There are many functions which are either inconsistent with strict 


judicial action . . . . or are consistent with either strict judicial or 
executive action’.” 


Lower down they observe: 


“They (Board of Review) are another administrative tribunal which is 
reviewing the determination of the Commissioner who admittedly is not 
judicial, but executive.” 


After the English decisions I have examined above, in my 
opinion it is unnecessary to examine the Indian decisions on writs 
of certiorari cited before us, viz., Venkataratnam v. Secretary of 
State for Indiai, Muniswamt Chetty v. Board of Revenue, 
Madras’ and Venkata Narasimha Rao Bahadur v. The Munici- 
pal Counci of Narasaraopet3. There is nothing in any of these 
decisions which is inconsistent with the position I have laid 
down above. The learned. Government Pleader appearing for the 
Board of Revenue relied on the use of the word “non-judicial” in 
Odgers, J.’s judgment in the Full Bench case already mentioned, 
Raghunadha Patro v. Govinda Patro4. Odgers, J. was not con- 
sidering a question of writof certiorari; he must have used the 
word “non-judicial” in the sense of not strictly judicial. If he 
meant more, I do not agree with him. But Ido not think he 
meant anything more than what I have said. In my opinion, 
therefore, provided the case is a proper case for issuing a writ, 
there is no objection in issuing a writ of certiorari in respect of 





1. (1929) L L. R 53 Mad. 979: 60 M.L.J. 25. 
2. (1930) LL.R. 55 Mad. 137: 61 M. L. J. 479. 
3. (1930) 60 M.L.J. 260. 4. (1928) 55 M. L. J. 798 (F. B.). 
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proceedings of the Board of Revenue under Chapter XI of the 
Estates Land Act. 


Having come to the conclusion that we have got power to 
issue a writ, the next question that arises is whether the facts 
of the particular cases before us justify the issue of such a 
writ. I first take up the case of the Zamindarini of Mandasa. 
In that case the Board of Revenue, after dismissing an appeal 
under S. 171, took up the matter of its own motion on the 
suggestion of His Excellency under S. 172 and passed an order 
reducing the rate of rent by three annas in the rupee through- 
out. On the merits of the case we cannot say how far this has 
prejudiced the Zamindarini. We must assume at least that it 
was done by the Board fairly and impartially with a view to 
arrive at what is a fair and equitable rate between the landlord 
and tenant. It is just possible in the case of an individual 
holding that such reduction may not be justified; but apart 
from such a suspicion it must be taken until the contrary is 
shown that the result arrived at is fair and equitable. The 
complaint made before us by the petitioner is that under S. 172 
the Board has no power to alter the record of rights itself, but 
it can only direct the revision of the record of rights or any 
portion of it by the Revenue Officer. It seems to me that the 
phrase “direct the revision” cannot enable the Board to proceed 
to revise the record itself bul can only mean that it should 
direct the revision by some other officer. The “some other 
officer,” revision by whom is to be directed, can only be the 
Revenue Officer who made the original settlement. It cannot 
mean the confirming authority under S. 170 or the superior 
Revenue authority which hears appeals relating to objections 
made under S. 169 (which happens to be the Board by the 
rules of the Local Government). Undoubtedly, therefore, I 
agree with the petitioner that there has been an irregularity of 
procedure. But should we issue a writ of certiorari merely 
because of an irregularity of procedure without any further 
inequitable consequences appearing on the face of the order? 
If the Board had merely passed an order giving reasons for 
some reduction to the extent of three annas in the rupee and 
then directed the revision by the Revenue Officer in the light of 
the observations made by the Board, inthe main the same result 
would have been arrived at in revision by the Revenue Officer. 
Certainly it could not have made a substantial difference. There- 
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fore, unless we are satisfied that the irregularity led to some 
substantial injury, I do not think we ought to issue a writ. It 
is complained that, whereas if it come to the Revenue Officer 
there will be a right of suit before a Civil Court under S. 173 
of the Act, there is no such right of suit to question the order 
made by the Board itself. In the first place, this result is not 
very clear. Under S. 173 (3) (d) the only ground relating to 
rent in the civil suit is that any entry made under clauses (e) 
and (f) of S. 165 is incorrect. But this entry relates to “rent 
lawfully payable at the time the record is being prepared” and 
how it has been fixed. It does not look as if a new rate of 
rent fixed by the Revenue Officer under S. 168 or 169, or the 
amendment made by the confirming authority under S. 170, or 
by the Board, if any, under S. 171, can be questioned before 
the Civil Court. I do not wish to express any final opinion on 
the matter and it must be taken that these criticisms are only 
tentative. On the other hand it may be said that no purpose 
can be achieved by giving a right of suit before a Civil Court 
to question the rate of rent payable at the time the record is 
being prepared and not the rate of rent fixed as fair and equita- 
ble under Ss. 168 to 171. This is no doubt a pertinent consi- 
deration and, if this interpretation is correct, undoubtedly the 
Zamindar is deprived of such a right ofsuit by the Board acting 
itself under S. 172 and not sending it back to the Revenue 
Officer. But, while on the one hand Iam unable to decide 
between the two possible interpretations, I am also doubtful 
whether we should issue a writ for the purpose of correcting an 
irregularity of procedure so as to result in giving the Zamindar 
a fresh remedy without being satisfied on the merits that some 
kind of interference on our part is called for. On the whole, 
therefore, I am of opinion that no writ ought to be issued in 
the case of the Zamindarini of Mandasa. But, having regard 
to the irregularity of procedure adopted by the Board, I would 
dismiss the petition without costs. 


I now come to the case of the Zamindar of Seitur. In this 
matter the complaint does not relate to S. 172 but only to 
S. 171. There was an appeal under S. 171. On this appeal an 
order was passed by the Board of Revenue (Mr. Cotton) laying 
down certain principles and sending the case back to the 
Revenue Officer. The Revenue Officer “ expressed a difficulty 
in working out the rents in accordance with the principles 
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enunciated by the Board”. Except a statement to that effect in 
the subsequent order of the Board we haveno other paper on the 
record showing exactly what he did. However, on his express- 
ing the difficulty, the Board (Mr. Souter) then proceeded to 
fix the rents on the basis of the information available on the 
record. It does not appear that Mr. Souter proceeded to fix 
the rents on the principles stated by Mr. Cotton. A perusal of 
his order shows that there are new matters introduced in his 
order which were not the subject of the proceedings before 
Mr. Cotton, particularly the matter referred to in paragraph 3 
of Mr. Souter’s order relating to illegal cesses, cartage and 
merchants’ profits. Mr. Souter did not hear the parties again 
before passing his order and it is possible that some injustice 
might have been done to the Zamindar in fixing the amount to 
be deducted on account of illegal cesses without hearing him. 
Mr. Varadachariar strenuously contended that an appeal ought 
not to be disposed of without hearing the parties. The language 
of S. 171 is in very strong contrast to that of Ss. 169, 170 and 
172, and a proviso similar to the provisos in these three sections 
does not appear in S. 171. Iam unable to agree with the con- 
tention of Mr. Varadachariar that disposal of an appeal under 
S. 171 by the Board without hearing the parties is wlira vires or 
bad for illegal exercise of jurisdiction. It is true that it is 
desirable to hear the parties when not merely one or two trivial 
points but a question relating to the rate of rent in regard toa 
whole zamindari consisting of eight villages and the amount of 
cess that ought to be deducted on the ground of illegality arises 
in appeal. But merely on this ground I do not think we would 
be justified in issuing a writ. Perhaps the Legislature may 
suitably amend S. 171 and bring it into a line with the other 
sections. But there is another matter in this case which 
requires our interference. Some of the tenants have filed a 
petition for a writ, C.M.P. No. 2074. Their case is that certain 
lands whose extent is 84 acres and 244 cents in Kovilur village 
were granted to them by a registered document, dated 12th July, 
1895, on the footing of pannat landson a permanent favourable 
rate of rent. Under S. 185 of the Estates Land Act any 
document showing that lands were let out by the Zamindar as 
pannai lands ought to be considered whenever the question 


whether a land is pannat or ryoti arises. Regard should be had to 
such a fact and the fact cannot be ignored. The ryots say that 


LXV] THE MADRAS LAW JOURNAL REPORTS. 437 


they spent large sums of money for reclaiming the lands. All 
pannat lands are excluded from the Estates Land Act and no 
record of rights under Chap. XI can be made with regard to 
them. The Revenue Officer who made the record of rights took 
them into consideration. He however madea note that the rent 
was fixed by agreement between the Zamindar and tenants and 
he fixed a rate which is practically the same as the rate fixed in 
Ex. A. Notices were issued to the tenants, but they did not 
appear to object as they were satisfied with the rate of rent 
fixed by the Revenue Officer and the mere name of the lands, 
whether ryoti or pannat, did not matter to them. But in the 
revised rolls published under S. 169 these lands were shown at 
an enhanced rate of rent. The ryots appealed to the Board of 
Revenue under S. 171 and Mr. Cotton in his first order 
observed : 


“All reference to pannai lands which may be given out for cultivation at 
the proprietor’s discretion should be definitely excluded from the settlement 
record” 


He intended that the Revenue Officer to whom the matter 
went back should enquire into the question of pannai lands and 
if any lands are found to be pannai lands he should exclude 
them fromthe record. But, as I have already mentioned, the 
Revenue Officer did not act upon Mr. Cotton’s order, and Mr. 
Souter’s order makes no reference to pannai lands at all. It is 
. conééded by all the parties in this case that if the lands are 
pannat they ought to be excluded. It is contended by the 
Zamindar and the other tenants that hereafter it may be shown 
by the petitioners in C. M. P. No. 2074 that the lands are 
really pannat and if so the record of rights as finally made by 
the Board would not apply to them. But surely this is highly 
irregular. The very object of Chapter XI of the Act is to settle 
and make definite the rights of parties and we cannot have 
entries in such a record which are contingent in their operation, 
that is, which will have one effect if the entries are found in 
one way hereafter and another effect if the facts are found in 
another way. Such an entry is most undesirable in a record of 
tights. If the question arose asto whether certain lands are 
.pannat, the fact must be found whether they are so or not and 
if they are found to be pannas they ought to be excluded from 
the record of rights. Failure to enquire into this question is 
failure to exercise jurisdiction vested under Chap. XI which 
justifies the issue of a writ according to all the English cases. It 
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is not,clear that only the petitioners in C.M.P. No. 2074 suffered 
by this erroneous entry. It may be that the entry is ultra vires 
and may not bind them and it may be that it is open to them to 
show hereafter in some other proceedings that the entry is stra 
vires. But the rent on the other lands having to be fixed on an 
average so as not to make substantial reduction in the income of 
the Zamindar on the whole, which was the principle adopted by 
Mr. MacEwen, the Revenue Officer, and Mr. Souter, it seems 
to me that the rate of rent due to the Zamindar on the rest of 
the lands in the zamindari might have been fixed lower than the 
proper rdte on account of the erroneous enhancement in the 
rent of the lands claimed to be pannat. If the rent on pannat 
lands is reduced correspondingly the rents on the other lands or 
some of them may have to be enhanced if the total payable to 
the Zamindar is not to be diminished. I do not say this ought 
to be done. All that I say is, it may have to be done on the 
principles accepted by Mr. MacEwen and Mr. Souter. So that, 
in my opinion, a writ ought to be issued quashing the whole 
proceedings, the main object of the writ being to enable the 
Board to again enquire into the question of pannat lands and 
then make the consequential reduction in the case of the other 
lands if they think it proper to do so. I may here observe that, 
there being a justifiable complaint by the Zamindar that he was 
not heard about the proportion of the rates which may be said 
to be illegal and, having regard to the argument that if he had 
been heard he would be able to show that only a small portion 
of the rent should be reduced on account of illegal cesses, and 
that only in some villages, the Board may well hear the Zamin- 
dar on such a point as the whole case is again open before 
them. But beyond this suggestion, I cannot say anything 
more. <A writ will issue accordingly. 

The petitioners in C.M.P. No. 2074 will get their costs in 
this petition. The other parties will bear their own costs. 

Pakenham Walsh, J—These petitions relate to two orders 
of the Board of Revenue, the first in connection with the 
Mandasa Estate in Ganjam District and the second in connec- 
tion with the Seitur Estate, Ramnad District. 

Mandasa Estate-—On a settlement of the Mandasa Estate 
appeals were filed to the Board of Revenue under S. 171, 
Estates Land Act, against the Special Revenue Officer’s order 
but were dismissed as out of time. Subsequently the ryots 
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waited on His Excellency the Governor when he was touring 
in the Ganjam District for a review. This request was for- 
warded to the Board of Revenue who, after notice, acting 
under S. 172, revised the settlement. 


A preliminary objection had been raised before the Board 
that they had no such power. This was overruled by Mr. T. 
Raghavayya, Commissioner of Land Revenue and Settlement, 
by his order, dated 27th October, 1925, and his successor, Mr. 
MacMichael, subsequently revised the rates by his order, dated 
17th December, 1925, in the manner narrated by my learned 
brother. The Rajah of Mandasa invoked the aid of the High 
Court in revision in C.R.Ps. Nos. 192 and 1109 of 1926. At the 
time those revision petitions were filed, Devadoss and Waller, 
JJ. had held in Valluri Narasimha Rao v. The Ryots of Pedda- 
mamidipalli] that the High Court had revisional power over the 
order of the Board of Revenue on appeals filed under S. 171 of 
the Estates Land Act. They followed Ramasams Goundan 
v. Kali Goundan’ but that was not a case under Chapter XI. 
But on 12th April, 1928, a Ful! Bench of three Judges held by 
a majority of two in Raghunadha Patro v. Govinda Patro8 that 
the High Court had no revisional power either under S. 115 of 
the Code of Civil Procedure or under S. 107 of the Government 
of India Act to revise orders passed by the Board of Revenue 
under Chap. XI of the Estates Land Act or under S. 205 of 
that Act. That case concerned a matter falling under S. 205 
only but the two majority Judges, Phillips and Odgers, JJ., 
answered also the question relating to Chapter XI in the nega- 
tive. The dissenting Judge, Venkatasubba Rao, J., declined to 
answer the question so far as it related to Chapter XI. When 
the matter therefore came before Wallace and Thiruvenkata- 
chariar, JJ., they referred it toa Full Bench. It has now been 
held by a Full Bench of five Judges, Sundaram Chetti, J., dis- 
senting, in Rajah of Mandasa v. Jagannayakulus that the High 
Court has no power to interfere in revision with a decision of 
the Board of Revenue under Chapter XI. That decision related 
to revisional power only. The present petitioners seek to invoke 
the power of the High Court under a writ of certtorars. This 
matter was alluded to by Anantakrishna Aiyar, J., in the Full 





1. (1925) LL.R. 49 Mad. 499. 
2. (1918) L L. R. 42 Mad 310: 36 M. L. J. 5 
3. (1928) 55 M.L.J. 798 (F.B.). 4. (1931) 63 a “450 (F.B.). 
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Zamindarini Bench case but merely to say he was not concerned with it. Of 
pi eee the petitions before us, C.M.P. No. 6459 is by the Zamindarini 
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of Mandasa against the ryots of the zamindari and relates to 
the order passed by the Board of Revenue under S. 172. 


Settur Estate.—The second order of the Board with which 
we are asked to interfere in revision is one of Mr. Souter, 
Commissioner of Land Revenue, on 19th June, 1930, under 
S. 171, on certain appeals preferred from the orders of the 
Settlement Officer deputed to settle the Seitur Estate. The 
facts leading up to this order are as follows :— 


The Special Settlement Officer, Mr. MacEwen, carried out 
under S. 168 a settlement of rents for the eight villages com- 
prising the Seitur Zamindari. He submitted his order to the 
Collector of Ramnad for confirmation. The latter returned it for 
revision. Meanwhile certain appeals had been preferred to the 
Board under S. 171. These came before Mr. C. W. E. Cotton, 
the Commissioner of Land Revenue and Settlement. He passed 
proceedings on 21st October, 1929, returning the Special Settle- 
ment Order for revision on certain lines. The Special Settle- 
ment Officer reported that he found difficulty in working out 
the settlement on the lines indicated. Accordingly Mr. Souter, 
who had succeeded Mr. Cotton, took the matter up and passed 
final orders himself settling certain-rates. 


With that order we are asked to interfere by writ of 
certiorari. The petitions connected with it are C. M. P. 
No. 5155 of 1930 by the Zamindar and C. M. P. No. 2074 of 
1932 by certain of the ryots who claim that lands which they 
hold are pannat and were therefore wrongly included in Mr. 
Souter’s order. C. M. P. No. 2310 of 1931 is a petition by 
certain ryots for stay of the Board’s order. 


As there is a common question involved in all the petitions 
with regard to the power of the High Court to interfere 
by a writ of certiorari in proceedings of the Board under 
Chapter XI, all the petitions have been heard together. I agree 
with my learned brother that we should not refuse to entertain 
them merely on the ground of the delay in their presentation, 
which is due to the change in the view of the law. 

Two questions fall to be decided: 


1. Has the High Court power to interfere by a writ of 
certiorari in proceedings under Chapter XI? 
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2. If so, should we interfere in either of these cases? 


With regard to the first question, as we are dealing with 
only one aspect of Chapter XI, namely, the settlement of rents, 
I would prefer to confine my decision solely to the matter of 
rent settlement. In favour of our power of interference by 
certiorari, Mr. Varadachari argues that the settlement of rents 
is a matter deciding a dispute between the landholder and the 
ryots and imposing obligations on the subject, and that, 
although, according to the ruling of the Full Bench, the Settling 
Officer is not a Court, yet he acts judicially. The learned 
_ Government Pleader, Mr. Venkataramana Rao, on behalf of 
the Board of Revenue argues that the whole scheme of 
Chapter XI is to make the procedure under it a purely executive 
function, that the record of rights prepared under Ss.: 164 
to 167 can be undertaken, if the Local Government thinks fit, 
without any request from anyone, and that under S. 166 (2) 
the only force of the publication of such a record of rights is 
that it shall be presumed to be correct until the contrary is 
proved [S. 167 (3)]. Proceeding to the settlement of rents, he 
points out that under S. 168 it may be made on the application 
of the landholder or of the holders of not less than one-fourth 
of the total extent of the holdings. It may therefore be made 
without any request on the part of the ryots, and, even when it 
is made on the request of the latter, it may be against the 
wishes of three-fourths of them. There need be no dispute 
between the parties at all with regard to the rents fixed. The 
Revenue Officer under S. 168 (4) may even settle a different 
rent as fair and equitable from that agreed upon by the parties 
themselves. So he argues that the discretionary power of the 
Revenue Officer is unlimited. Some of these powers have been 
enumerated in the judgment of Reilly, J., who says: 

“ He can use the presumption that the existing rent is fair and equitable; 
but, if something comes to his notice or is disclosed by his experiments which 
proves that it is not so, he must proceed on such material as he may find 
available. If some ryots prove that their rents are inequitable, he cannot 
refuse to apply the result to other similar cases merely because the ryots 
concerned take no part in the proceedings.” 

It would even seem that contracts or decisions of Courts 
settling the rates will not necessarily bind the Revenue Officer 
in the matter of fixing a fair and equitable rent. The confirm- 
ing officer, the District Collector, may sit in his office miles away 
and confirm the settlement without giving any of the parties 

R—56 
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Zamindarini concerned an opportunity of being heard. Hence Mr. Venkata- 
of Mandasa tamana Rao argues that none of the parties have any rights at 
Ryots of all to be adjudicated upon and that in fact the transaction is a 
Mandasa great act of State such as the Inam Settlement has been des- 

cribed by the Privy Council to be, and he quotes Bhashyam 

Pakenham Aiyangar, J., in Madathapu Ramaya v. The Secretary of State 
Walsh, J, for Indial. 

In reply to this Mr. Varadachari points out that it is not 
necessary that there should be a “lis” in order to make the 
matter one in which a writ of certiorari can be issued; vide Rex 
v. Woodhouse®. He also points out that, though a settlement 
of rents might be conducted without any “lis”, yet in these 
particular cases there certainly was a “lis” or dispute between 
the Zamindar and the tenants. 

I cannot accept the contention of the learned Government 
Pleader that neither the Zamindar nor the ryots have got any 
rights and that the Settling Officer’s act is therefore a pure act 
of State. The question whether a settlement between the 
Government and its own ryots is an act of State need not be 
discussed here but even in that case Bhashyam Aiyangar, J., 
remarked in Madathapu Ramaya v. The Secretary of State for 


Indiai at p. 398: 
DO mI Met ee Ae hat 


the land may produce is clearly #ltra vires ot Governmeétt BHU YUUL atuuu 
of the executive is not exempted from the jurisdiction of the Civil Courts.” 


In a zamindari, as stated by Reilly, J., the rajabhagam 
which the State is entitled to collect from the ryots represents 
the traditional Government share of the produce of the land 
which, if there was no Zamindar, would be collected by the 
Government direct. This rajabhagam Government by the 
Permanent Settlement has left the right of collecting to the 
Zamindar who in return pays the Government peishcush. Now, 
if the contention of the learned Government Pleader be correct, 
it would be open to the Settling Officer to say that the ryots 
need pay no rent at all or a ridiculously small one to the 
Zamindar, but the latter would still continue to be liable to pay 
petshcush to Government while he could not collect the amount 
of peishcush from the ryots. This extreme case shows that the 
argument that neither party has got rights to be decided is 
untenable. : 








1. (1903) I. L. R. 27 Mad 386 at 396: 14 M.L.J. 37 (F.B.). 
2. (1906) 2 K. B. 501. 
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There have been several dicta as to the cases in which a 
writ of cerhorari will lie. One of those most frequently quoted 
is that of May, C.J., in Reg. (John M’Evoy) v. Dublin Cor- 
poration1, which is mentioned by my learned brother and which 
I need not therefore repeat. As stated by him it was quoted 
with approval by Palles, C. B. in In re Local Government 
Board, Ex parte Kingstown Commissioners® and later by Lord 
Atkinson in Frome United Breweries Co. v. Bath Justices8. As 
to the meaning of “ acting judicially ” the learned Government 
Pleader drew our attention to the definition of “judicial power” 
quoted in Shell Company of Australia, Lid. v. Federal Com- 
missioner of Taxation’ as given by Griffith, C. J., in Huddart, 
Parker & Co. v. Morehead’, who says: 


“Iam of opinion that the words ‘ judicial power’ as used in S. 71 of the 
Constitution mean the power which every sovereign authority must of neces- 
sity have to decide controversies between its subjects, or between itself and 
its subjects, whether the rights relate to life, liberty or property. The exercise 
of this power does not begin until some tribunal which has power to give a 
binding and authoritative decision (whether subject to appeal or not) is called 
upon to take actidn.” 


Mr. Venkataramana Rao argues that because the Board of 
Review was held in that case not to have exercised the judicial 
power of the Commonwealth in reviewing the decision of the 
Commissioner of Taxation therefore the Settlement Officer in 
the present case or, to be more correct, the Board of Revenue 
was not acting judicially. This argument, however, ignores the 
difference between “ judicial power” and “ acting judicially’. 
What was defined in that case was “ judicial power” and not 
“acting judicially”. The matter at issue there was whether the 
Board of Review exercised the judicial powers of the Common- 
wealth. If it did, under S. 71 of the Constitution the tenure of 
office by its members other than a life tenure (subject to the 
power of removal contained in S. 72) was illegal and as the 
tenure was not for life it followed that the Board of Review 
was not exercising the “judicial power” of the Common- 
wealth. The distinction between this and an administrative 
tribunal acting judicially is clearly seen from the passage at 
page 298 quoted by my learned brother. Certain negative pro- 
positions mentioned on page 207 have also been quoted by him 
and I need not repeat them. I agree with him that when 
Odgers,]J., in the Full Bench case, Raghunadha Patro v. Govinda 

1. (1878) 2 L. R. Ir. 371, 2. (1885) 16 L. R. Ir. 150. 


3. (1926) A. C. 586 at 602. 4. (1931) A. C. 275 at 295. 
: 5. (1909) 8 G L. R. 330 at 337. 
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Zamindarini Patrol, used the word “non-judicial” at page 810 he was 
of ae distinguishing the executive function under Chapter XI from 


Ryots of 
Mandasa 


Zamindari. 





Pakenham 
Walsh, J. 


those of a Court. If otherwise, I would agree with my learned 
brother in dissenting from him. As to the varied sorts of cases 
in which it has been held that a writ of certiorari will lie my 
learned brother has fully enumerated them. I may perhaps 
however note some cases quoted on the other side. In Sri 
Ishwarananda Bharathi Swami v. The Board of Commissioners 
for Hindu Religious Endowments, Madras? it was held that, 
in an application to a District Court under S. 84 (2) of the 
Madras Hindu Religious Endowments Act in respect of a deci- 
sion arrived at by the Board on the question whether an 
institution was a mutt or temple within the meaning of the Act, 
the jurisdiction of the Court is not restricted to that of an 
appellate or revisional tribunal. This merely amounts to saying 
that the Board is not a Court. In re Mrs. Besani8 was a case 
of security for a printing press. A remark of Abdur Rahim, 
J. at page 1176 may perhaps be quoted. He says: 


“Our attention has been drawn to many English cases in which writs of 
certiorart have been issued by the King’s Bench in England In some of 
them it looks as if the line of differentiation between judicial and adminis- 
trative acts is very faint. But, whether any particular function was of a 
judicial character or not in those cases depended on the provisions of the 
particular statutes concerned and no good purpose would be served by 
revlewmlug Une," 


In that case the keeper of the press was liable under the 
law to give security and the action of the Chief Presidency 
Magistrate calling for such security was held to be purely exe- 
cutive and not capable of being interfered with by writ of 
certiorari. 

Venkata Narasimha Rao Bahadur v. Municipal Council 
of Narasaraopett was a case of mere record in a minute book 
by the Chairman of a Municipal Council of the result of a poll 
as declared by the Presiding Officer. In Desi Chettiar v. 
Chinnasams Chettiar it was held that the act of a President in 
conducting a scrutiny of nominations to the new electoral roll 
was purely a ministerial-act. I hold therefore that in the present 
case the settlement of rents, whether in the first instance by the 
Revenue Officer or finally by the Board of Revenue, was an 
act deciding disputes between the parties and also imposing 





1. (1928) 55 M. L. J. 798 (F.B.). 
2. (1932) 63 M. L. J. 254. 
3. (1916) L L. R. 39 Mad. 1164: 32 M. L. J. 151. 
4. (1930) 60 M. L. J. 260. 5. (1928) 56 M. L. J. 162. 
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liabilities. It was therefore liable to be interfered with by a 
writ of certiorari. So I agree with my learned brother that the 
first question must be answered in the affirmative in the present 
case but I should like to guard myself against saying that every 
action of an executive officer under Chapter XI is liable to be 
interfered with in certiorari. 


Turning now to the merits, it has to be seen whether the 
orders appealed against are so beyond the jurisdiction of the 
Board or so contrary to justice that the writ should be issued. 
I take frst the Mandasa case (C. M. P. No. 6459). I have 
already indicated how the Board came to pass a revised rate of 
rent under S. 172. They gave notice and „heard the parties 
before doing so, so that there is no objection to their conduct 
under this head. But the argument is that all they were entitled 
under S. 172 to do was to send back the record of rights for 
revision and not to revise it themselves. The section runs: 

“ The Board of Revenue may, in any case, on application or of its own 
motion, direct the revision of any record of rights, or any portion of arecord 
of rights, at any time within two years from the date of the final publication 
under sub-sec, (2) of S. 166 or, 1f there has been a settlement of rent under 


S. 168, two years from the date of republication under sub-sec. (3) of S. 170 
but not so as to affect any order passed by a Civil Court under S. 173: 


Provided that no such direction shall be made until reasonable opportun- 


ity has been given to the parties concerned to appear and be heard in the 
matter.” 


It is pointed out that S. 176 states that, subject to the pro- 
visions of S. 173, all rents settled under Ss. 168 to 170 and 
entered in a record of rights finally published under S. 166, or 
settled under S. 171, shall be deemed to have been correctly 
settled and to be fair and equitable rent within the Meaning of 
the Act. This section does not mention S. 172. 


Section 173 which gives the right of suit in certain cases 
to a person aggrieved by a settlement of record prepared 


under Ss. 168 to 171 similarly does not mention S. 172. But 
S. 179 says: 


f “No suit shall be brought in any Civil Court in respect of any order 
directing the preparation of a record of rights under this chapter, or in res- 
pect of the framing, publication, signing or attestation of such a record or of 
any part of it, or, save as provided in S. 173, for the alteration of any entry 
in such a record of rent settled under Ss. 168 to 172.” 

Here we find S. 172 mentioned, but it seems clear that, as S. 173 
does not provide for a suit against a revision under S. 172, 
this section (179) will not provide one. The sections of this 
chapter, as has been remarked more than once, are extremely 
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Zamindarini difficult to construe and several of these difficulties have been 
of re noticed in the Full Bench judgment. In the present case the 


Ryots of 
Mandasa 
Zamindar. 


Pakenham 
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appeals filed in the Board of Revenue under S. 171 were dis- 
missed as time-barred and doubtless the result of the revision 
by the Board under S. 172 is that a party may be deprived of a 
right of suit which he would have had under S. 173, the time 
for institution being six months from the date of final publica- 
tion of the record of rights under sub-sec. (3) of S. 170 or six 
months from the date of disposal of the appeal. While S. 172 
gives the Board of Revenue two years from the date of the final 
publication under sub-sec. (2) of S. 166 or, if, there has been a 
settlement of rent under S. 166, two years from the date of re- 
publication under sub-sec. (3) of S. 170, an order passed by a 
Civil Court under S. 173 is no doubt expressly exempted from 
interference by a revisional order of the Board under S. 172, 
but parties who had no grievance under the original order or 
whose grievance had been redressed in appeal under S. 171 
might find themselves, if aggrieved by a revisional order under 
S. 172, time-barred in the matter of bringing a suit under 
S. 173 and in any case appear to have no right of suit against 
the order of revision under S. 172. It is argued that this result 
could not have been intended whereas, if we understand the 
words “direct the revision of any record of rights” to mean 
that the record has got to be sent back to the Revenue Officer, 
in which case there will be fresh opportunities of objection and 
appeal, this disability is removed. On this point I think that, 
unless this reading of the section is the only possible one, we 
should not interfere on a mere hypothetical construction or 
hold that the Board exceeded its jurisdiction. The interpretation 
of S. 172 suggested has no doubt attractions, but I find some 
difficulty in reconciling it with the proviso to S. 172 which 
runs :— 

“No such direction shall be made until a reasonable opportunity has 
been given to the parties concerned to appear and be heard on the matter.” 

If the Board has determined that the record must be revised 
the parties could not raise any intelligible objection to the mere 
sending of it back to the Revenue Officer for this purpose; and 
it seems hardly likely that the Board should waste its time in 
hearing objections to the proposed revision itself when the 
parties will have a fresh opportunity of raising all objections in 
filing appeals when the record is sent back for revision. The 
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section read with Ss. 176 and 179 is undoubtedly obscure and I 
am not prepared to hold that the Board exceeded its jurisdiction. 


Another aspect of the matter as noticed by my learned 
brother is this:—Assuming the power of the Board is only to 
order the revision, they will order it along certain lines. The 
Settlement Officer will have no choice except to follow these 
directions laid down by the Board of Revenue. Consequently 
for all practical purposes the record will be made in accordance 
with the directions of the Board of Revenue. Therefore the 
difference between revising the record itself and ordering its 
revision is largely formal. 

In this connection may perhaps be mentioned another 
difficult matter as to what precisely is the scope of the suit 

. which can be brought under S. 173 (3) (d) which states that 
` one of the grounds on which a suit can be filed is that an entry 
made under cl. (d) of S. 165 is incorrect. Does this mean that 
a suit can be brought against the fair rent settled by the Revenue 
Officer under S. 168, or by the Board on appeal under S. 171? 
This matter was discussed by Reilly and Anantakrishna Aiyar, 
JJ. in the Full Bench case, though it was not necessary for 
them to give a final decision on it, nor have we got to do so. 
Reilly, J. held that a suit could be brought on the ground that 
the rent settled under Ss. 168 to 171 was not correct. He held 
that otherwise an aggrieved person having merely a right to 
contest the rent lawfully payable at the time the record is being 
prepared, that is to say, the rent for the previous year, gains a 
mere barren privilege. Anantakrishna Aiyar, J. was inclined 
to take the opposite view though he says that he should have 
been glad to be able to arrive at the conclusion that the rate of 
rent fixed under Chapter XI could be challenged in the Civil 
Courts. I do not agree with Reilly, J., that the power to 
challenge by the suit the rent entered in the record of rights as 
payable at the time the record is being prepared, that is, the rent 
for the previous year, is altogether a barren privilege because 
the landlord might have to sue for rent, say for the fasli prior 
to the settlement of the fair rent. Under S. 167 (3) every 
record of right published shall be evidence of the matter 
referred to in such entry and shall be presumed to be correct 
until the contrary is proved. It may be material for the 
landlord to dispute the correctness of this entry in a civil suit 
and therefore rebut the presumption which arises from it when 


Zamind arini 
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Zamindarini be sued for the rent of a previous fasli. To my mind the words 
of Mandasa of S. 165 (e) are very clear and I do not see how the rent 
v. 


Ryots of 
Mandasa 
Zamindari. 
Pakenham 
Walsh, J. 


lawfully payable at the time the record is being prepared can 
possibly mean the fair rent subsequently to be settled by the 
Revenue Officer. In this matter I would agree with Ananta- 
krishna Aiyar, J., but I cannot say that I share his feeling as to 
the desirability that the rate of fair rent fixed under Chapter XI 
should be the subject of trial by a Civil Court. 

Reilly, J. himself states that no Court without special 
legislation could give the Zamindar or the tenant anything but 
the lawful rent if they filed a suit. A Civil Court could not 
disregard contracts or decisions of Courts and proceed to act 
on its own knowledge and on other evidence not admissible in 


a Court of law, or reject a rent agreed on by both partics. It 
seems to me that it would be setting the Civil Court an impossi-" 


ble task to call on it to determine the fair rate of rent and this 
is a further reason for reading the words of S. 165 (e) in their 
natural sense. Therefore, although the power of the Board of 
Revenue to revise under S. 172 the settlement of rent at a time 
when a suit under S. 173 will be barred may deprive the party 
of some remedy by way of suit under S. 173, it will, in my 
opinion, be only the deprivation of a minor remedy. In any 
case it is not for the Courts to re-write the Act. I agree with 
my learned brother that no writ of certiorari should be issued 
in regard to Mandasa Zamindari. I do not disagree with his 
order as regards costs in that case. 


Turning now to the merits of the Seitur case, this is not 
an order of the Board of Revenue under S. 172 but an order 
passed on certain appeals under S. 171. To understand the 


position it is necessary to give a short account of what happened. — 


The Settlement Officer, Mr. M. MacEwen, found widely differ- 
ent rates being paid on similar lands in the Seitur village. To 
quote the first order, dated 12th October, 1928, he says: 


“The Zamindari accounts reveal a most extraordinary jumble of rates 
for both wet and drylands. Practically every ayacut contains both cash rent 
lands and waram lands and the cash rates show the most incongruous 
variation.” 

He continues: 


“This state of affairs is due partly to years of litigation resulting in a 
wide diversity of rents fixed by different Courts at different times. It is also 
due in pari, in my opinion, to the Very haphazard business methods employed 
in years gone by in fixing the rents. I asked the present manager if he could 
explain the system under which rents were arrived at fifteen and twenty 


á 
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the previous landlord« just as much as the tenants would give them. A 
further complicatiofi, the most embarrassing of all—as far as Settlement work 
is concerned—is that in many cases wet lands-have been granted at favour- 
able rdtes. In some cases this favourable treatment was due to personal 
friendship, in some cases it was reward for services rendered and in the 
majority of cases it was in consideration of premiums paid to the landlord.” 


Then he goes on to say: 


“One of the main virtues of a settlement of rents is the standardising of 
the rates by which the ryot knows exactly where he stands, and varying 
charges are directly opposed to the fundamental idea of a settlement. Nor 
can I entertain the objection that the systematic blocking of wet lands is 
wrong. I have shown in paragraph 3 above that the existing wet rents are 
hopelessly erratic. The only method of dealing with this jumble ia to treat 
alike lands that are alike in situation and fertility.” 


As I understand his order, he proceeds in the case of wet 
lands to take the total amount now paid for lands under each 
ayacut and to work up to that amount by grouping the lands 
with reference to their fertility, position, etc. 


When this order went up to be confirmed, the Collector, 
Mr. Macqueen, remarked : 


“I take the section [ie., S. 168 (2)] to mean therefore that the Revenue 
Officer must accept the existing rent or rate of rent as fair and equitable; 
only if it is proved that it is not so can he proceed to fix it with reference 
to the considerations which are mentioned in the Act as being proper to the 
fixing of arent. No desire to produce order out of chaos will justify the 
Revenue Ofncer in interfering with existing rents unless it is proved that they 
are not fair and equitable.” 


He therefore sent back the record for revision on these 


“gy . 
years ago; he ooo to do so; and Iam led to assume that 


lines. Meanwhile there had been appeals to the Board which, | 


after notice, came up before Mr. Cotton for hearing. He 
passed proceedings on 21st October, 1929. While stating that 
the award had been worked out with great care he remarked 
that, as regards wet lands, it was 


“obnoxious to criticism by the assumption that before fixing rents for the 
various descriptions of lands and for individual fields or group of. fields it is 
necessary to ascertain as accurately as the circumstances permit the existing 
aggregate rent-roll under each tank in terms of cash and approximate the 
financial results of the settlement thereto.” 


Then he says: 


“A settlement of rents is not identical with a commutation suit or series 
of commutation suits, and Government have held that in a settlement of rents 
it is not essential to deal with each individual field separately. The clubbing of 
fields into groups or blocks under each ayacut followed by the Revenue Officer 
in the present case has therefore much to commend it provided that he does 
not lose sight of the fact that until the contrary is proved the existing rent of 
each field is fair and equitable. Where there are widely varying rates for 
adjoining fields of the same fertility and in the same ayacut it is obvious that 
some revision is inevitable but the new rate to be applied uniformly should be 
fixed without reference to, and independently of, the effect of its adoption 
upon the total rental of the block.” É 


R—57 
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He sent back the award for revision. The Settlement 
Officer appears to have felt difficulty in carrying out the in- 
structions and finally Mr. Souter, who succeeded Mr. Cotton, 
took the whole matter up and settled the rates by his order 
dated 6th June, 1930. As I understand them, Mr. Souter’s 
main lines of procedure were that he deducted from the aggre- 
gate rent-roll certain illegal cesses and, instead of taking the 
rent under the ayacut of each tank as the standard, he classi- 
fied the tanks themselves, as Government tanks are classified 
under various classes, 3, 4and 5 and imposed similar rates for 
lands under similar irrigation sources. The objection raised 
before us to this order of Mr. Souter is that it departs from 
and contradicts the order passed by Mr. Cotton and that it was 
passed without notice to the parties. Taking the last objection 
first, the question arises as to whether any notice is necessary 
before an appeal under S. 171 is decided by the Board of 
Revenue. It is most significant that, while S. 169 has a special 
proviso that no entry in the record under S. 168 should’ be 
revised by the Revenue Officer until reasonable notice shall be 
given to the parties to appear and be heard in the matter, and 
in the case of the confirming officer, the District Collector, 
S. 170 has a proviso that no entry shall be amended or omis- 
sion supplied until reasonable notice is given to the parties 
concerned to appear and be heard and, while under S. 172 no 
direction to revise shall be made by the Board of Revenue 
unless a reasonable opportunity be given to the parties concern- 
ed to appear and be heard in the matter, there is no such 
proviso in S. 171. The omission cannot be otherwise than 
deliberate. 


Mr. Varadachari admits that it must have been deliberately 
omitted. He argues, however, that it is mere justice at least to 
give notice to the party. In this connection the case reported in 
Local Government Board v. Arlidge1 is instructive. It is clear 
from that case that a party is not entitled, where the decision is 
by a public body, to know which officer of the Board actually 
decided the appeal. He is not entitled to be heard in person before 
the deciding body, but Mr. Varadachari argues that, though it 
was only held in that case that he had no right of personal hear- 
ing, yet he bad a right to put in his written argument. That pre- 








1. (1915) A. C. 120. 


Sea 
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cise point was not in question there. The procedure was entirely 
different from that with which we are concerned. S. 17 of ihe 
House and Town Planning Act, 1909, authorises a local authority 
to make a closing order. This is an ex parte order and against 
it the party aggrieved has a right to appeal to the Local Govern- 
ment Board as also against a refusal by the local authority to 
determine or end that es parte order. The law requires that on 
receipt of such appeal the Local Government must first hold a 
public open inquiry. In that particular case when this inquiry 
was held the appellant appeared before it. Subsequently he 
claimed that he was entitled to a copy of the report of the officer 
conducting the inquiry and that he was also entitled to be per- 
sonally heard by the Government Board before his appeal was 
dismissed. Both these claims were negatived. In such a case the 
appeal is by a person who has not yet been heard as the original 
order was ex parte; and it is rather noticeable that, under this 
decision, while he has a right to be heard in person before the 
officer conducting the inquiry, he has not got this right before 
the Loċal Government Board which gives the final decision. It 
would be obviously opposed to justice that a person should be 
adversely affected by an ex parte order without an opportunity 
of being heard against it. Under Chapter XI the aggrieved 
person has the right, when the officer publishes a preliminary 
record for the estate, of being present in person and raising all 
his objections. He has a further right to be present and object 
when the fair rent is settled. The appeal therefore to the Board 
of Revenue is not one against an ex parte order but against a 
decision arrived at after full hearing of all persons affected. 
We have been shown no ruling which states that any public 
body is bound to send notice in such cases, 4. e., in an appeal 
against a decision passed after the party has had an opportunity 
of being heard against the order. Kumaraswami v. Muntrainal 
is quoted by Mr. Venkataramana Rao in this connection. But 


it is not perhaps decisive in the absence of full particulars (vide 


column 2, middle of page 525). 

Even assuming that Mr. Souter’s order is contradictory to 
that passed by Mr. Cotton, I would not hold that, merely because 
of the absence of notice, the order passed by Mr. Souter was 
one beyond his jurisdiction because even Mr. Cotton was not 
bound to give notice to the parties though he did so. 


1. 1932 M.W.N. 524: I. L. R. 55 Mad, 942: 63 M.L.J. 282, 


452 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


Then it is argued that Mr. Cotton’s order being a final one 
on the appeals, it was not open to Mr. Souter to pass subse- 
quently another final order. But Mr. Cotton’s order only laid 
down certain general principles on which the revision was to be 
made. The Settlement Officer found it difficult to understand 
how this revision should be carried out and accordingly 
Mr. Souter took up the matter and did it himself. In my opinion 
Mr. Cotton’s order was not a final one. 

But can it even be said that Mr. Souter’s order did in fact 
contradict that of Mr. Cotton? With every desire to understand 
it, Mr. Cotton’s order appears to me to lay down two contra- 
dictory principles. He held that the whole award was wrong 
because the standard taken was the aggregate rent under each 
tank. He recognised that the principle of clubbing adopted by 
the Revenue Officer was permissible but then said that the 
Revenue Officer must not lose sight of the fact that, until the 
contrary is proved, the existing rent of each field is fair and 
equitable. This last direction appears to me necessarily to in- 
volve that the mere fact that adjacent fields of equal fertility 
pay widely varying rents is not per se any reason for departing 
from the presumption that the existing rent of each field is fair 
and equitable. It must be remembered that the Revenue Officer 
had distinctly reported that the manager could assign no reason 
for the difference of rates. Under such circumstances, where 
the difference of rates could not be traced to any particular 
reason, this principle obviously means that the differences of 
fertility, etc., should not be any reason for altering the “lawful 
tate” in existence. But in the very next sentence Mr. Cotton 
says: 

“Where there are widely varying rates for adjoining fields of the same 


fertility and in the same ayacut, it is obvious that some revision is 
inevitable.” 


; That appears to me to be in contradiction to the principle 
already laid down. And I am fortified in this view by the fact 


` that the Settlement Officer found great difficulty in carrying out 


what he was called upon to do. When Mr. Souter in these cir- 
cumstances took up the matter himself and disposed of it on his 
own lines, can it be said that his order was contradictory of an 
order which does not appear itself to be entirely consistent? 
Two departures from Mr. Cotton’s order are alleged before us: 
(1) Mr. Souter held that the total rent under the settlement 
should be more or less equal to the’ rent lawfully due to the 
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proprietor, while Mr. Cotton held that there was no necessity 
to ascertain the aggregate rent-roll under each tank and 
approximate the financial results of the settlement thereto. (2) 
Mr. Souter disallowed “illegal cesses” about which Mr. Cotton 
had said nothing. 

To take the latter point first, “illegal cesses” we are now 
told were amongst the matters appealed against so that the ques- 
tion had to be decided even if Mr. Cotton had failed to do so. 
It is quite possible that when Mr. Cotton said that the aggregate 
rent-roll under each tank was not to be made a standard he 
meant that as this might include illegal cesses it was a wrong 
standard. Anyhow I am not clear that Mr. Souter’s disallow- 
ance of illegal cesses is in contradiction to Mr. Cotton’s 
orders. As regards the first point, Mr. Souter seems to me by 
classifying the tanks and assessing the lands with reference to 
the class of tanks they are under to have complied, at least 
formally, with the principle that the aggregate rents under each 
ayacut was not to be assumed as correct. 

No doubt Mr. Souter held that the total rent under settle- 
ment should be “more or less equal to the rent lawfully due to 
the proprietor”. As noted above he qualified this by first 
deducting illegal cesses, but, in any case, in a zamindari of this 
sort, where the reasons for the existing unequal rates of rent 
for lands of the same fertility could not be ascertained, the 
principle insisted on by Mr. Cotton that the lawful rent should 
be regarded as correct till the contrary was shown, would in 
practice lead to the total rent fixed under the Settlement being 
more or less equal to the aggregate of the rents “lawfully 
payable’. The same result would therefore be reached by both 
methods. When Mr. Souter further found that Mr. Cotton 
had also laid down the principle that where there were widely 
varying rates for adjoining fields of the same fertility under 
the same ayacut some revision was inevitable, I do not see 
how he can be held to have departed from Mr. Cotton’s order by 
attempting the best solution he could find of a very difficult 
problem. There is, however, one particular matter, in which I 
agree with my learned brother that his order is liable to revision 
under the certiorari rule. This is in the matter of the appeal by 
certain ryots that these lands were pannat lands and therefore 
should not bave been included in the rent settlement. In regard 
to this Mr. Cotton in his order, paragraph 2(G), posed the ques- 
tion “whether pannai should be excluded from the Settlement” 
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and his answer is “pannat lands should be excluded from the 
Settlement” ; but he did not decide whether there were pannat 
lands or not. . Mr. Souter did not specifically answer the ques- 
tion but the lands were entered in the list of lands whose rent 
was settled under S. 168 with the result that, instead of holding 
as ryots at a fixed permanent rate of Rs. 10 per acre, with no 
extra charge fora second crop, the ryots were assessed at a rent 
of Rs. 14 per acre with a liability to pay a further rate for a 
second crop. In this case we-have the rather peculiar position 
that the Zamindar is now contending that these were ryotwart 
lands while the tenants are maintaining that they are pannat 
lands. ‘It is argued ihat the tenants, not having objected to the 
Revenue Officer’s notice describing their lands as ryoiwart lands, 
are not at liberty to contend that they are pannai lands. It is 
to be observed, however, that, as in that order the rent was left 
at Rs. 10 per acre, there was no reason why the ryots should 
object to that notice. In fact their position would be better as 
ryoiwart tenants with that rent than as tenants of pannat lands. 
The lease deed put forward by them is of 1895, so that the pre- 
sumption. under S. 185 of the Act is not applicable. However, 
we have not here to say whether the claim put forward that the 
lands are pannat lands is substantiated or not. The fact which 
entitles us to interfere by writ of certiorari in this matter is, that 
the question as to whether the lands were pannat or not. was 
distinctly raised before the Board of Revenue and had to be 
adjudicated upon. It was no adjudication merely to say con- 
ditionally that pannai lands should be exempted. ‘Though the 
lands were claimed to be pannat yet in the final order, without 
any specific adjudication on the point, the fair rent was settled 
as if-they were ryo# lands. Consequently the Board of 
Revenue failed to exercise a jurisdiction in this matter which it 
was bound to exercise. On this point I agree with my learned 
brother that that part of Mr. Souter’s order which renders the 
land liable to asse$sment must be set aside and, for the reasons 
given by him, this will entail setting aside Mr. Souter’s orders 
about thé other lands also, since the rates fixed for other lands 
are dependent on the inclusion of those lands which may have 
to be excluded as not falling under. Chapter XI. I agree also 
that-the petitioners in C.M.P. No. 2074 should get their costs 
while the other parties will bear their own costs. 


S. R. A : A Writ issued. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Horace Owkn Compton Brasiey, Kt., 
Chief Justice ann Mz. Justice BARDSWELL. 


The National Insurance Company, 
Limited of Calcutta .. Appellani* (Respondent) 
v. i 
Seethammal .. Respondent (Petitioner). 


Contracit—Proposal and acceptance through letter—Piace of coniract. 


Where a policy of insurance stating that “ the assured-has caused to be 
delivered at the Head Offce of the Company a form-of proposal and declara- 
tion signed by him and dated the 25th day of May, 1919, which he has agreed 
shall be the basis of the contract of assurance between him and the Company” 
was put through by means of the local agent in’ Madras of the Insurance 
Company and this proposal was accepted by the Insurance Company by its 
directors in Calcutta and the letter oi acceptance was posted also in Calcutta 
and it was not disputed that the agent in Madras was uot authorised to accept 
proposals but it was only the Company, its head office by means of its 
directors, that had the authority to accept o or reject proposals made by persons 
seeking to effect insurances. 


Heid, that the policy of insurance was effected in Calcutta and not in 
Madras, 


Clarke Brothers v. Knowles, (1918) 1 K. B. 128 and Kamisetii Subbiah 
v. Katha Venkaiasowmy, (1903) I. L. R. 27 Mad. 355, relied on. 

Appeal against the judgment and order of the Honourable 
Mr. Justice Stone, dated the 5th day of May, 1932 and made 
in the exercise of the Ordinary Original Civil Jurisdiction of 
the High Court in O. P. No. 59 of 1932. 

K. Venkateraghavachart for appellant. 

T. R. Vijayaraghavachars for respondent. 

The Court delivered the Iollowing 


Juvements. The Chief Justice —This is an appeal from a 
judgment of Stone, J. He held that an insurance policy effected 
with the National Insurance Co., Ltd., which has its head office 
at 7, Church Lane, Calcutta, on the 7th July, 1919, “for 
Rs. 1,500 was effected in Madras. He has, however, stated go 
reasons in his judgment for so holding. 

The point to be considered by us here is, ‘where was this 
policy of insurance effected? If it was effected in Madras, then 
a trust has been created in favour of the assured’s wife and the 
policy money has to be paid to the Official Trustee of Madras; 
and that is by reason of S. 6 of the Married Women’s Pro- 
perty Act. If, on the other hand, the policy was effected in 





"O, 5. Appeal No. 52 of 1932. 26th April, 1933. 


National 


Co., Ltd., 
Calcutta 


v. 
Seethammal. 


Beasley, CJ. 
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Calcutta, it having been effected in 1919, that is to say, before 
1923, there is no trust and letters of administration will have 
to be taken out by the widow of the assured for the purpose of 
obtaining the policy money. 

It is contended for the appellants that this policy was 
effected in Calcutta. A copy of the i insurance policy has been 
put in and it is therein stated that 


“the assured has caused to be delivered at the Head Office of the 
Company a form of proposal and declaration signed by him and dated the 25th 
day of May, 1919, which he has agreed shall be the basis of the contract of 
assurance between him and the Company.” -` 


It is, of course, conceded on both sides that this policy of 
insurance was put through by means of the local agent in 
Madras of the Insurance Company; and this proposal was 
accepted by the Insurance Company by its directors in Calcutta. 
It is contended on behalf of the appellants that the contract 
between the assured and the Company was made in Calcutta, 
that being the place where the proposal as it is described in the 
insurance policy was in fact received by the Company and the 
place where it was decided to accept the proposal and the place 
from which the acceptance was sent from by means of the post 
to Madras. It is argued that, the proposal being received in 
Calcutta and being there accepted, the contract was made in 
Calcutta. Two cases have been referred to, one an English 
decision and another a decision of this High Court. The former 
is Clarke Brothers v. Knowlesi, a decision of the Divisional 
Court in England in respect of a matter arising in the County 
Court. It was there held that where a contract is made by 
offer and acceptance sent through the post between parties 
residing in different County Court districts, the posting of the 
offer is not part of the cause of action within the meaning of 
S. 74 of the County Courts Act, 1888. When the judgment is 
examined, it is clear that it was held that an offer made through 
the post is not made in the place where the offer is made but is 
made in the place where the offer is received. So that, applying 
that case, the offer here was made not in Madras but in 
Calcutta. The other case is Kamisetti Subbiah v. Katha 


Venkatasawmy8, where it was held that under the Indian 


Contract Act where the proposal and acceptance are made by 
letters, the contract is made at the time when and at the place 


1, (1918) 1 K. B. 128 2. (1903) I. L. R. 27 Mad. 355. 
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where the letter of acceptance is posted. The letter of accept- 
ance in this case was posted i in Calcutta. It is argued, however, 
on behalf of the respondent, that the intervention of the Madras 
local agent makes all the difference and that the cases to 
which reference has been made are of no application here 
because those cases deal with the cases of parties who were 
directly corresponding with one another from different places, 
whereas in this case the offer, t.e., the proposal, was given to the 
agent in Madras and by him sent to Calcutta and the acceptance 
of the offer by the Company in Calcutta was communicated by 
the Madras agent to the assured in Madras. It is boldly argued 
that the agent in Madras is the company. That of course is far 
too sweeping a contention. The agent in Madras is the agent 
merely for getting business for the Insurance Company and 
carrying out the instructions of the Insurance Company as 
regards the medical examination and details of that description 
and also in some cases he is the man who is authorised by the 
Company to receive the remta in respect of policies of insur- 
ance and to give the Company’s receipts. But it is obvious—and 
there is no dispute about the matter—that the agent in Madras 
is not authorised to accept proposals; that he has no authority 
to do so. It is only the Company, its head office by means of 
its directors, that has the authority to accept or reject proposals 
made by persons seeking to effect insurances. For the purpose 
of the proposal and the acceptance, in my opinion, the agent 
was merely a post office. It was his duty upon receiving the 
proposal signed by the assured merely to send it on to Calcutta 
there to be dealt with by the Company and again when the pro- 
posal was accepted, it was his duty merely to communicate the 
acceptance. of the proposal to the assured. In my opinion this 
is a very clear case; and the policy of insurance, in my view, 
was clearly effected in Calcutta and not in Madras. That being 
so, this appeal must be allowed and the decree of the trial Court 
set aside. The effect of this decision is that the widow of the 
assured will be able to get the insurance money when she has 
taken out letters of administration and the money will not be 
paid to the Official Trustee of Madras or the Official Trustee 
of Bengal. The order will also be varied -where it: makes the 
policy money payable with interest at 6 per cent. per- annum 
R—58 
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from the date of death till date of payment. No order as to 
costs. 
Bardswell, J.—I agree. 
K. C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Ramresam AND Mr. JUSTICE 
CORNISH. 
T. N. S. Firm, through one of its 
partners, T. N. S. Chockalin- 


gam Chettiar .. Appelani* (Plaintif) 
v. 
V. P. S. Muhammad Hussain 
and others .. Respondenis (Defendants). 


Principal and surety—Advance of loans on the guarantee of a surety— 
Creditor accepting bills subsequenily as additional security from princtpal- 
debtor—Implied contract thereby to give time to the principal-debtor—Dis- 
charge of surety— Minor not bound by indorsements made during minonty 
—Person entering into contract, whether governed by the law of domicile 
or that of the place where contract is made—Ceylon Ordinance. 

On aletter of guarantee, dated 28th November, 1922, from the 3rd defend- 
ant to plaintiffs, requesting plaintiffs to advance moneys to the Ist defendant 
up to a limit of Rs. 20,000, they advanced moneys between the months of 
January and May, 1923, to the 1st defendant, a trader in Ceylon. The suit 
amount consisted of advances by plaintiffs to 1st defendant either by cash or 
by cheque on certain dates between 30th January and 19th April, 1923, The 
net result of these items came to Rs. 13,789-4-0 shown opposite to 24th April, 
1923, in the accounts. Subsequently nine bills drawn by lst defendants 
agent in favour of lst defendant himself and endorsed by him thereon were 
finally endorsed in the plaintiffs’ favour on 1st May, 1923. They were all to 
mature on various dates up to 26th June, 1923. The advances of the suit 
amounts were originally made without any security but on the 1st May, 1923, 
the above-mentioned bills were given as security. When these bills were 
dishonoured the present suit was filed by plaintiffs to recover the amount. The 
2nd defendant, a brother-in-law of 1st defendant, was also impleaded in the 
suit because his signature had been affixed as a witness for the delivery of the 
bills and he alleged in his written statement ihat he was a minor at the time 
of the suit transaction and as such not liable. The 3rd defendant raised the 
plea in the Lower Court, that since by acceptance of the bills and the calcula- 
tion of interest up to dates of their maturity the plaintiffs had given time to 
the Ist defendant, he (3rd defendant) was discharged from his suretyship. 

Held, (1) that the surety was discharged, because without his assent ihe 
plaintiff-firm bound themselves impliedly by agreement with the Ist defend- 
ant, the principal-debtor, to give him time. Hence 3rd defendant or his legal 
representatives were not liable. 

Goldfarb v. Bartlett and Kremer, (1920) 1 K.B. 639, relied on. 


It is well established that by giving time is meant not merely forbearance 
to sue but entering into a binding engagement by which the creditor precludes 
himself from suing within a certain time. 

The mere taking of additional security does not discharge the security. 
There must be an express or implied contract to give time along with the 
taking of additional security. 

(Overend & Co. v. Gurney) Liquidators of Overend Gurney & Co. v. 
Liquidators of Oriental Financial Corporation, (1874) 7 Eng, and Ir. A. C- 
348 at 361, followed. 


* Appeal No, 299 of 1926. Ist February, 1933. 


wae 
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Rowlatt on Principal and Surety, pages 249 and 250, referred to. 

Held also that the 2nd defendant who wasa minor at the time of the 
suit transaction would not be liable upon indorsements made by him during 
minority. 

In ascertaining the minority of the 2nd defendant at the time of signing 
the bills the law of Ceylon will govern him because a person's capacity to 
bind himself by an ordinary mercantile contract is governed by the law of 
the country where the contract is made. 


Dicey’s Conflict of Laws, 4th Ed, Exception 1 to Rule 158, p. 599 
and In re Soltykof, Ex parte Margrett, (1891) 1 Q. B. 413, followed 


Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in O. S. No. 79 of 1924. 

K. Rajah Aiyar, V. Ramaswami Aiyar and R. Sethurama 
Sasirt for appellant. 

S. T. Srinivasagopalachariar, S. Parthasarathi and V. K. 
Thiruvenkatachari for respondents. 

The Court delivered the following 


Jupcments. Ramesam, J—This is an appeal against the 
judgment of the Subordinate Judge of Tuticorin dismissing the 
plaintiff’s suit against defendants 2to 9. The plaintiffs are 
two brothers Chockalingam Chettiar and Subramaniam Chettiar 
carrying on business under the name of T.N.S. Firm in Ceylon. 
The Ist defendant is a Muhammadan merchant also carrying 
on business in Colombo, the 2nd defendant is his brother-in- 
law and son of the 3rd defendant. The 3rd defendant died 
while the suit was pending and defendants 4to 9 were brought 
on record as his legal representatives along with the 2nd defend- 
ant who was already on record. The suit was brought to 
recover a sum of Rs. 15,895, consisting of Rs. 12,767 principal 
and Rs. 3,128 interest said to have been advanced by the plain- 
tiffs to the 1st defendant for the purpose of his business. The 
2nd defendant was impleaded on the ground that he was a 
prior endorsee of certain bills given to the plaintiffs by the 1st 
defendant’s agent as security. The 3rd defendant was implead- 
ed on the ground that he gave a letterof guarantee, dated 28th 
November, 1922, holding himself responsible for the amounts 
advanced to the 1st defendant for the purpose of his trade. 
The amounts were advanced between January and May, 1923 
and the suit was filed on 15th November, 1924. The Subordi- 
nate Judge granted a decree against the Ist defendant but 
dismissed the suit against the 2nd defendant and the other 
representatives of the 3rd defendant. The Ist defendant did 
not appear. The 2nd defendant pleaded (1) that he was a 
minor at the time of the suit transactions having been born in 


Ramesam, J. 


T.N.S. 
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September, 1905, and (2) that he went to Ceylon for the pur- 


PAS pose of sight-seeing at the end of 1922 and at the time of the 


afubaniiad 
Hussain. 


Ramesam, J. 


delivery of the bills by the 1st defendant to the plaintiff, the 
plaintiff asked him fraudulently, to affix bis signature as a 
witness for the delivery of the bills and he must have signed 
accordingly but did not sign as a prior endorsee. The 3rd 
defendant pleaded “This defendant has not given to the plain- 
tiff either the guarantee note or letter spoken of in plaint 
paragraph 9. There was no need to give in that way. It 
appears that the lst defendant and the plaintiff have made 
some fraudylent arrangements” (paragraph 5 of the written 
statement). “Even if the guarantee note spoken of by the 
plaintiff is perhaps true, if appears that according to Ceylon 
law it is invalid. As it is in Ceylon that debit and credit tran- 
sactions were carried on and the guarantee was utilised, that 
also is not valid” (paragraph 6 of the written statement). 
“The plaintiff has not made a demand of this defendant either 
in person or by postal notice. And this defendant never delayed 
saying he would give’ (paragraph 8 of the written state- 
ment). The defendants also put the plaintiffs to proof of all 
the items which made up the suit amount. On these pleadings 
on 14th January, 1925, five issues were framed. . The second 
issue was “Are the plaint dealings true”? The third issue related 
to the genuineness of the letter of guarantee, Ex. C. The fourth 
issue ran thus ‘Is the letter not valid and enforceable?” 
Obviously this was raised on the plea of the 3rd defendant that 
it was not valid according to Ceylon law. Later, on 13th 
November, 1925, four more issues were framed. The sixth 
issue related to the minority of the 2nd defendant and the 
seventh issue to the point raised by him that he signed asa 
witness. The case was taken up for trial on 22nd January, 
1926, three witnesses having been previously examined on com- 
mission in June, 1925. In the course of the examination of 
P. W. 5, one of the partners of the plaintiff-firm, the plaintiffs 
prayed for time and the trial was adjourned to the 2nd Febru- 
ary on the plaintiffs paying the day costs. In the interval the 
plaintiffs were able to secure additional evidence to prove 
Ex. C, and the further trial was taken up on the 6th February 
and closed on the 24th February. The judgment was delivered 
on the 16th March. Neither the B Diary nor the Notes Paper 
shows that any further issues were framed as they should have 
done. But the judgment actually delivered shows that four more 
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issues were framed numbered as 10 to 13.- It is suggested that 
the points covered by these issues arose in the cross-examination 
of the plaintiffs’ fifth witness and the points were argued and 
therefore the issues were framed as part of the judgment. In 
my opinion this is highly irregular. Issues ought to be framed 
then and there. However to meet the points now raised in 
issues 12 and 13 the plaintiffs prayed for permission to amend 
the plaint by a petition dated 30th January, 1926, and it was 
ordered on 16th March, 1926, which is the date of the judg- 
ment. In my opinion these two issues ought not to have been 
raised but however it is now immaterial. The tenth issue 
ought not to have been allowed to be raised at all. But so far 
as the eleventh issue is concerned, it is a pure question of law 
arising on the face of the plaintiffs’ case and whatever delay 
there might be in raising the point it cannot be ignored and as 
it will turn in the sequel the plaiatiffs’ suit fails on this issue. 

I will first take some of the points decided by the Subordi- 
nate Judge against the plaintiffs on which we are not able to 
agree with him. First he finds that the suit individual items 
were not properly proved. It is true that it has often been held 
that the mere filing of accounts and exhibiting them does not 
prove the various items in them without some more evidence. 
The accounts may corroborate the oral evidence and there must 
be the evidence of some person who knows the transactions 
personally and can swear to them. In the present case both 
the members of the plaintiff-firm have gone into the box as 
P.Ws. 5 and 8 and sworn to the suit transactions. P.W. 5 says: 


“The Ist defendant used to borrow money and purchase rice from plain- 
tif. The dealings are all entered on pages 31 and 53 of Ex E-i. ....., 


and the cheque was returned to lst defendant. The balance of Ra. 15,597 
shown on Ist May, 1923, was inclusive of the loan of Ra. 1,000 got on the 
pledge of the above chegue. After the repayment of the loan of Rs. 1,000 
the balance due by the lst defendant was Rs. 14,587-3-3. , As security for the 
above balance, the ist defendant handed over to plaintiff 9 bank notes for 
Ra. 13,000 in all ete.” i 


The witness gives a number of details in chief examina- 
tion.. To many transactions he speaks personally and he 
tendered himself for. cross-examination. He was cross-exa- 
mined very elaborately. .With reference to ‘one or two items 
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he said that the other plaintiff knows more about the man who 
was conducting the suit. The other witness is P.W. 8. He 
also speaks to the account books and to the taking of bills 
(described as bank notes by witnesses—Exs. D-1 to D-7) and 
to their being dishonoured. He describes the practice relating 
to bank notes. He also refers to the protest through a Notary 
Public and to the notice of dishonour being given to.the defend- 
ant. He was also elaborately cross-examined on the accounts 
and in respect of one item he madea mistake in cross-examina- 
tion and had to correct himself in re-examination. This is not 
a case where the account books are merely filed by somebody 
who knows nothing about their contents and are exhibited by 
proof of the handwriting or some other kind of proof not 
touching the contents. In my opinion a reading of the deposi- 
tions of P. Ws. 5 and 8 satisfied the requirements of the rule of 
law according to which the mere filing of accounts is not 
enough. Here I may observe that the argument about the 
various items addressed to us by the learned Counsel for the 
defendants shows that they know a good deal about these items 
and practically this argument is conclusive of the genuineness 
of the various entries except as to one item entered on 17th 
February which runs thus “Omitted to be entered on the 3rd— 
Rs. 2,000”. P. W. 5 was not asked about this. P. W. 8 says: 


“I have no personal knowledge of the said entry or of the transaction to 
which it relates.” 


He merely says that it was entered in the day book at the 
proper date. Except as to this item I must hold that all the 
other entries have been properly proved. Incidentally it may 
be observed that the Subordinate Judge has found all the tran- 
sactions true as against the Ist defendant and has given the 
plaintiffs a complete decree as sued for as against him. But 
this decree has become futile as the 1st defendant became an 
insolvent some time before August, 1923. His schedule was 
filed in the Colombo Court in October, 1923. Itis Ex. M. In 
it his assets and liabilities are shown and one of the liabilities 
is Rs. 12,577 and 20 cents (in Indian money 0-3-3, 100 cents— 
Re. 1) due to the plaintiff-firm. With the help of Ex. M the 
whole debt sued for must be found to be a true debt. The 
finding of the Subordinate Judge on issue 2 cannot therefore be 
accepted. 

[After finding that Ex. C, the guarantee note by the 3rd 
defendant was genuine, his. Lordship proceeded ble 
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I must now come to the fourth issue. As I already 
observed this issue was originally framed with reference to the 
plea of the 3rd defendant that Ex, C was not valid according 
to Ceylon law. No such ground was made either in the Lower 
Court or before us. Butit was contended both in the Lower 
Court and before us that Ex. C, which was a request to the 
plaintiffs to advance moneys to the 1st defendant up to a limit 
of Rs. 20,000 for his trade purpose, covers only a single item 
of Rs. 20,000 and does not amount to a continuing guarantee. 
On the face of it we think it is a continuing guarantee (see 
also Illustrations (a) and (b) as contrasted with Illustration 
(c) to S. 129 of the Contract Act). Therefore I am unable to 
agree with the finding of the Subordinate Judge on the fourth 
issue. 

Another point was raised with reference to this issue, viz., 
that the letter expects a reply from the plaintiff-firm and as no 
such reply was given there is no acceptance of the letter of 
guarantee. As I said this point was not raised originally in the 
written statement and there is no justification for raising any 
later issue involving such a ground. On the facts as found 
above the conversation between the plaintiff-firm and the 3rd 
defendant in September, 1922, and the plaintiffs’ willingness as 
expressed then to take a letter of guarantee from the 3rd 
defendant is the offer and the 3rd defendant’s letter Ex. C is 
the acceptance. No further acceptance of the acceptance is 
necessary. The only thing that had got to be done was to act 
upon it and the plaintiffs began to act upon it by advancing 
moneys to the 1st defendant from January, 1923. If the 3rd 
defendant had any doubt in the matter he could easily have 
ascertained by writing a further letter enquiring whether his 
letter of guarantee was accepted. Presumably he must have 
known through the 1st defendant, his son-in-law, that the letter 
of guarantee was acted upon and that the plaintiff-firm was 
actually obliging his son-in-law by making advances and he 
must have been content with that state of things. I therefore 
think that there is nothing in this point. On the fourth issue 
I find that the letter was valid and enforceable. 

The next question. we have got to deal with is the 
point covered by the eleventh issue. As already observed, 
though this. issue was framed late, still the point is one 
staring us in the face of the transaction and cannot be 
ignored. The point raised by the 3rd defendant is this. 


T. N.S. 
sas 


Muhammad 
Hussain. 


Ramesam, J. 
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The plaintiffs.gave time to the 1st defendant and therefore 
the surety is discharged. This rule of law is embodied in 
S. 135 of the Contract Act, a section no doubt based on 
the equitable doctrine of English law. It is well established 
that by giving time is meant not merely forbearance to sue but 
entering into a binding engagement by which the creditor pre- 
cludes himself from suing within a certain time. Now to 
understand the point we have to consider the nature of the 
transactions between January and May. Some items in the 
accounts Ex. E show that amounts were advanced on bills 
handed over by the 1st defendant which were afterwards pre- 
sented for being honoured. Five such bills were given on 28th 
January, 1923, which were afterwards honoured. Another set 
of five such bills were given on 14th February. They were also 
honoured. These items are cross-items in the account. There 
are other such cross-items which cancel each other and which 
do not form part of the suit amount. For instance, an item of 
Rs. 1,060 on Ist February, an item of Rs. 1,105 on 21st 
February and Rs. 268-12-0 on 22nd February. These three 
items have got cross-items for them. Omitting these and taking 
the remaining items the suit amount consists of advances either 
by cash or by cheque on the 30th January, 3lst January, the 
unexplained item of February 17th and certain items on the 
2nd, 3rd, 5th and 25th March and 19th April. As against these 
there is only a single debit of Rs. 20-12-0 on 14th April. The 
net result of these items came to Rs. 13,789-4-0 shown opposite 
to 24th April. The account shows the result of the transactions 
each day. The item shown against 28th April may be ignored 
as it was afterwards paid off. Thus on the 1st May, leaving 
aside the Rs. 1,000 on the 28th April, which was borrowed on 
the pledge of a cheque, the Ist defendant was indebted to the 
extent of Rs. 13,789-4-0. What happened on that day was that 
nine bills which were really accommodation bills drawn 
by the ist defendant’s agent in favour of the Ist defend- 
ant himself as if the 1st defendant himself is the creditor of the 
agent and in the case of two of them by constituents (Exs. 
D-3 and D-7) and afterwards endorsed by the agent in the 
capacity. of an agent in favour of the 2nd defendant, then 
endorsed by.the 2nd defendant and finally endorsed in. favour 
of the plaintiffs were handed over to the plaintiff-frm.' They 
were all to mature on various dates up to 26th June. They were 
negotiated in favour of the P. & O. Banking Corporation and 
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the Imperial Bank. Now it is clear that the advances themselves 
were originally made without any'security, that on the lst May 
these bills were given as security and the result of accepting 
these bills was that the plaintiff-firm precluded themselves from 
suing until the maturity of the bills. When they were actually 
dishonoured on the respective dates no doubt the liability of the 
Ist defendant revived. The parties expected them to be honoured 
and so the plaintiffs’ firm held its hands. Not only was security 
taken out but interest from the date of the advance up to the 
date of maturity of the bills was actually calculated along with 
the discounting charges and it was found to be Rs. 807-15-3. 
That was added to the debit making a total sum of 
Rs. 14,597-3-3. Towards the extra amount of Rs. 597-3-3 cash 
of Rs. 10 and a cheque for Rs. 587-3-3 (Ex. F) were given. 
This cheque also was dishonoured. It is therefore clear on the 
face of the transactions themselves that by the acceptance of 
these securities and the calculation of interest the plaintiffs 
bound themselves not to sue up to the dates of maturity of the 
bills. The matter was made very clear by the evidence of 
P.W. 5. In cross-examination he says: 

“The nine bank notes mentioned by me in chief examination for 
Rs. 13,000 were given about 1st May, 1923. There was no cash loan to lst 
defendant on Ist May, 1923. The nine notes were given on account of the 
previous balance of Rs. 14,700 and odd. The plaintiff was demanding pay- 
ment of the said balance of Rs. 14,700 and odd. The 1st defendant was not 
in a position to pay. He wanted time and with a view to give him-time he 
gave the nine bank notes giving further time for payment. Time was given 
up to the dates mentioned in the several bank notes. Plaintiff levied vottam 
(discount) on the bank notes; also interest. The amount levied was 
Rs, 807-15-6.... The last of the bank notes was dishonoured on 28th 
June, 1923. ... I used to demand payment of the balance from Ist 
defendant’s agent after the notes were all dishonoured. He wanted time a 
second occasion I gave him time several times.” . 

Now it is clear that the granting of time on the lst May 
when these nine notes were taken is dissimilar to the granting 
of time several times referred to in the last sentence of the 
deposition. When the witness says “I gave him time several 
times” that was merely as a matter of grace. It did not amount 
to a binding contract and that sort of giving time does not dis- 
charge the surety. But what happened on the 1st May cannot 
be regarded in the same light. It is inconceivable that having 
taken these nine bills as additional security the plaintiff could 
have sued on them within the dates of maturity or could have 
sued on the original cause of action. It is true that the mere 
taking of additional security does not discharge the surety 

R—59 
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(Overend & Co. v. Gurney) Liquidators of Overend Gurney & 
Co. v. Liquidators of Oriental Financial Corporationi. Along 
with the taking of additional security there must be an express 
or implied contract to give time. 

In Samuell v. Howarth’ it appears that according to the 
usage of the trade a certain credit was given to the debtor but 
the creditor thereafter renewed the bills which the debtor had 
previously accepted without any communication to the surety. 
It was held that the surety was discharged by the renewal of 
the bills. 

In Combe v. Woolfs the defendant guaranteed payment of 
porter to be delivered by the plaintiff toa dealer. The custom 
of the trade was to give six months and then sometimes to take 
a bill at two months; but the plaintiff after the lapse of the two 
months after the six months took a bill for three months thus 
altogether giving 11 months instead of 8 months by the custom 
of the trade. It was held that the surety was discharged. 

In the present case it cannot be said that the taking of the 
bills was a custom of the trade. All the suit items were items 
incurred without the accompaniment of any bill at all and the 
bills were afterwards given as security on the 1st May. 

In Howell v. Jones an account was opened by a banker in 
favour of C. B gave a letter of guarantee. It was part of the 
custom of trade to give acceptances occasionally for the 
balance. In February, 1828, the banker took an acceptance of 
the debtor at three months for one of the bills without com- 
municating it to the surety. It was held that by the taking of 
acceptance and the giving of time the surety was discharged. 

The cases are all collected in Rowlatt’s Principal and 


. Surety, pp. 249 and 250. 


In Goldfarb v. Bartlett and Kremer’ a bill was drawn in 
August 11 by two partners B and K and accepted by a French 
Company and endorsed to the plaintiffs on August 21. The bill 
became due on October 11 but before that date another bill was 
given by B to the plaintiffs dated October 1 and payable on 
October 31. B asked the plaintiffs not to present the bill of 





1. (1874) 7 Eng. & Ir. A. G 348 at 361. 
2. (1817) 3 Mer. 272: 36 E. R 105. 
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August 11 for payment. It was held by McCardie, J. that K 
was discharged by the taking of the second bill. The learned 
Judge observed: 


“The effect of the plaintiffs renewing the bill of Augus 11, in my 
opinion, was that the plaintiffs by necessary implication gave time to the 
defendant Bartlett in respect of the payment of the bill of August 11.” 


Here one must notice that K though he may be in the posi- 
tion of a surety under the English law would not be in the 
position of a surety under the Indian law but only in the 
position of a principal debtor. But apart from this distinction 
the case is authority for the discharge of the surety by the 
taking of a fresh bill which involves the creditor waiting for a 
longer time. The cases cited by Mr. K. Rajah Aiyar, viz., Bell 
v. Banksi and Twopenny v. Young, are cases of mere taking of 
additional security without involving the giving of time. The 
case of Pring v. Clarkson3 is a decision on the facts it being 
held that the bill was taken as merely collateral security, which 
cannot be held to be the case here. 


In Midland Motor Showrooms v. Newmant the principal 
fell in arrears and in February a friend offered a cheque for 
£20. The creditor accepted the cheque and stipulated that 
the rest of the arrears should be paid within one month. It 
was held that there was giving of time and the surety was 
discharged. 

The facts like those of Midland Motor Showrooms v. 
Newman‘ show that the law of guarantee is a very rigid law 
and the smallest kindness on the part of the creditors may 
involve in their being caught in the trap by the discharge of the 
surety. 

In Kak Prasanna Roy v. Ambica Charan Bose Markby, J. 
observes to the same effect at page 274 where he refers to the 
serious consequences of the ignorance of the law on the subject. 
The last case is also authority for the position that acceptance 
of interest in advance amounts to giving of time. 

In the present case it has been contended that the calcula- 
tion of interest up to the dates of maturity amounts to giving 
of time. However it is unnecessary to consider this aspect of 
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the case. In my opinion the surety is discharged by the 
acceptance of the bills. 


I therefore hold that the legal representatives of the 
3rd defendant are not liable. 


As to the 2nd defendant the Subordinate Judge finds that 
he was a minor at the date of the transaction and I agree with 
him. The burden no doubt is upon him but there is the evi- 
dence of D. Ws..3 and 6. D.W. 3 is no doubt subject to the. 
comment that he has given false evidence on the question of the 
3rd defendant going to Colombo but D. W. 6 is not subject to 
any such comment though it is true in cross-examination he is 
not able to give the ages of his own children. He is an old man 
of 82 and his children must have been born to him long before 
the 2nd defendant and his failure to give their ages need not be 
aground for discrediting him. Ido not attach much weight to 
the circumstance mentioned by the Subordinate Judge, namely, 
that after the 2nd defendant’s endorsement on the Bank notes 
1st defendant’s agent has again endorsed them. It is suggested 
that this was due to the consciousness that the 2nd defendant 
wasaminor. There is another explanation for it. The last 
holder from whom the plaintiffs take the Bank notes as security 
should be the lst defendant. That may be the reason why his 
agent’s endorsement occurs after the 2nd defendant’s endorse- 
ment. On the whole, though with some hesitation, I accept the 
finding of the Subordinate Judge that the 2nd defendant wasa 
minor. 


Apart from his minority the 2nd defendant would not be 
exempt from liability because so far as he is concerned his lia- 
bility arises by reason of the bills and therefore there can be no 
extension of time by reason of the plaintiffs accepting them. 


But there is also another ground on which it is contended 
that the 2nd defendant is not liable. According to the law of 
‘Ceylon the age of majority is 21 and although he may be 18, a 
major according to the Indian law, the question arises whether 


he is not exempt from liability on account of his minority under, 


the Ceylon law.- The rule with reference to this is Exception 1 
to Rule 158 of Dicey’s Conflict of Laws, 4th Edition, p. 599. 
And though at one time the preponderance of authority was in 


favour of applying the law of domicile as regards the capacity 


í 
Pa 
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to enter into contracts (vide Cooper v. Cooper’) still as to ordi- 
nary mercantile contracts the preponderance now seems to be 
the other way. Dicey stated the exception in the earlier 
edition with the word “Probably”. but the word is now omitted. 
The very early decision of Lord Eldon in Male v. Roberts? and 
the decision of Creswell, J. in Simonin v. Mlallac8 are not 
touched by the language of the Court of Appeal in Sottomayer 
v. De Barros# as explained by Sir J. Hannen. The latest deci- 
sion seems to be M’Feetridge v. Stewaris, Lim.5 but unfor- 
tunately the case is not available. Following the rule as stated 
in Dicey I think the 2nd defendant is not liable under the law of 
Ceylon. The position seems to be assumed in In re Soltykoff 
Ex parte Margreti8. On this ground also the 2nd defendant 
is not liable. 


The result is the appeal must be dismissed. As all the de- 
fendants raised many untenable pleas and as the ground on 
which the 3rd defendant’s legal representatives succeed was not 
raised in the original written statement I disallow the costs of 
the defendants in the Court below but in appeal they are entitled 
to their costs. 


Cornish, J.—I agree. I think that Ex. C was intended 
by the 3rd defendant to guarantee a series of transactions 
between plaintiff-firm and the lst defendant and was not to be 
confined to a single credit. Ex. C is expressed to guarantee 
for purposes of Ist defendant’s trade “credit and debit transac- 
tions to the extent of Rs. 20,000” and in the covering letter the 
3rd defendant requests plaintiff to have regular dealings with 
the lst defendant. If necessary for the construction of the 
document the Court may look at the surrounding circumstances, 
«not for the purpose of altering the terms of the guarantee by 
words of mouth passing at the time, but as part of the conduct 
of the parties, in order to determine what was the scope and 
object of the intended guarantee”: Heffield v. Meadows?. The 
evidence of the circumstances in which Ex. C came to be given 
shows that it was intended as a continuing guarantee. The 
plaintiff had been approached by Ist defendant to advance 
him moneys for extending his business transactions, and the 
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guarantee was for advances to be made thenceforward for 
those purposes. The Subordinate Judge has discovered reasons 
for holding Ex. C to be a forgery. They are quite inadequate, 
in my judgment, to displace the evidence in favour of its 
genuineness. If genuine, Ex. C will bind the 3rd defendant 
unless he has in some way been discharged of his liability. 

A surety is discharged if, without his assent, the creditor 
binds himself by agreement with the principal debtor to give 
him time. And, with reference to the discharge of a surety, 
“giving time means the putting it out of the power of the 
creditor to sue during the extended time”: per Maule, J. in Beil 
v. Banksi. It appears that advances on the strength of the 
guarantee began in January. By May a balance of Rs. 13,000 
odd was found due by the Ist defendant. This indebtedness 
was not covered by security. The plaintiff demanded payment. 
The Ist defendant asked for time and gave plaintiff bills 
payable at a future date as security. Time was accordingly 
given by plaintiff to the 1st defendant up to the dates of the 


_ bills. Interest was charged, and in due course the bills were 


presented for payment and dishonoured. These facts are de- 
posed to by P.W. 5. The evidence of this witness leaves no 
doubt that in consideration of the bills given by the 1st defend- 
ant the plaintiff agreed to suspend his right to recover payment 
during the currency of the bilis. That sufficed to discharge the 
3rd defendant: Midland Motor Showrooms v. Newman, A 
different complexion would have been put upon the case if it 
had been shown that the bills were given by 1st defendant to 
the plaintiff as part of the original agreement. But this is not 
the plaintiff’s case in the pleadings or upon the evidence. 
P. W. 5 describes the course of dealings when Ist defendant 
did give security, but he does not depose that it was the practice 
for lst defendant to give security for advances. In fact, it 
appears from the accounts that except for the bills given in 
respect of the first Rs. 5,000 advanced, no cover was given for 
the subsequent advances. 


With regard to the 2nd defendant, I think the evidence of 
D.W. 6 that he was born in September or October, 1905, should 
be accepted. That would make 2nd defendant under 18 years 
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of age in April, 1923, the date of his indorsement of the bills. 
So that he would be a minor under the Ceylon Ordinance and 
likewise by the law of British India; and he would not be 
liable upon indorsements made during minority: In re 
Soliykoffi. 

The result is that plaintiffs’ appeal must be dismissed with 
costs. But I think that the circumstances of the 3rd defendant 
succeeding on a defence which he did not raise and failing on 
the defences which he did raise, and that the conduct of the 2nd 
defendant in making in-his written statement an unfounded 
charge of Fraud against the plaintiff, are sufficient grounds for 
depriving these defendants of their costs in the trial Court. 

K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sır Horace OwEN Compton BrasLEY, Ki., 
Chief Justice anb Mr. JuUsTICE BARDSWELL. 

The Imperial Bank of India, Madías .. Appellani* (Defend- 





v. ani) 
S. Krishnamurthi alias Adikesavalu 
Naidu and others .. Respondents in do. 
(Plaintiffs). 


Banker and customer—T1 ust money—Beguest to minor of money kept 
in fixed depostt i Bank—Guardians directed to recewe interest but not to 
withdraw principal—Knowledge of Bank as io terms of wtll—Mtsapplica- 
tion of money bequeathed by adminisirators—Lrability of Bank—Sxccession 
Act (XXXIX of 1925), S. 273. 


A testator bequeathed to his minor son a certain sum of money kept as 
fixed deposit in a Bank and. directed that the guardians of the minor were to 
receive the accrued interest on the amount once a year for the maintenance 
and education of the minor till he attained majority when he would be enti- 
tled to receive the whole amount fiom the Bank. Some time before the 
testator’s death the attention of the Bank was called to the disposition in 
favour of the minor and the terms of the will relating thereto. After his 
death the guardians obtained letters of adimunistration with the will annexed, 
but, though the grant mentioned that the guardians were entitled to receive 
only the interest, the Bank permitted them to withdraw the money on the 
pretext of investing it ona house or in any other manner on more advan- 
tageous terms as to interest. The legatee discovered on attaining majority 
that the money had been misapplied and sued to recover the amount with 
interest from the representative of the surety before Court of the guardians 
and in that suit impleaded the Bank as party. 

Held, that the Bank was equally liable for the money misapplied as it had 
been paid out to the administrators with full notice of the fact that they 
were intending to commit a breach of trust and the Bank was not entitled 
under the circumstances to the right of indemnity given by S. 273 of the 
Indian Succession Act. 


i 
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Hart’s Law of Banking, 3rd Edition, p. 159, relied on 

In re Wall, Jackson v. Bristol and West of England Bank, Lid., 
(1885) 1 T. L. R 522 and Forton v, Manchester and Liverpool District 
Bankwsg Co., (1881) 44 L.T. 406, referred to. 

Held further that the plaintiff was entitled to recover only such interest 
on the amount bequeathed as would have accrued if the money had been 
invested on fixed deposit in accordance with the terms of the will. 

On appeal from the judgment and decree of the Hon’ble 
Mr. Justice Stone, dated 31st July, 1931 and passed in the 
Ordinary Original Civil Jurisdiction of the High Court in C.S. 
No. 136 of 1930. 


O. T. G. Nambiar instructed by Moresby and Thomas for 
appellant. 


S. Krishnamachari and K. Tiruvenkatachari for respond- 
ents. 


The Court delivered the following 


Jupements. O. S. Appeal No. 84 of 1931. The Chief 
Justice.—This is an appeal by the Imperial Bank of India, the 
2nd defendant in the suit. The facts out of which the suit and 
this appeal arise are as follows. The plaintiff is the son of one 
Sanjeevi Rangiah Naidu, who, on the 14th December, 1913, 
made a will bequeathing to the plaintiff, his younger son, the 
sum of Rs. 3,121-10-3 which had been deposited by him in the 
appellant Bank in fixed deposit, dated the 24th July, 1913. In 
this will the testator appointed Chellammal, his sister and 
R. Lakshmiah Naidu, his brother-in-law, and the plaintiff’s 
maternal uncle the guardians of the plaintiff. It was further 
provided that these two guardians were to receive the accrued 
interest earned by the sum of money in fixed deposit already, 
referred to once a year for the maintenance and education of 
the plaintiff till he attained majority when he would be entitled 
to receive the whole amount on fixed deposit from the Bank. 
The plaintiff's father died on the 20th January, 1914 and the 
two guardians applied to this High Court for the grant to them 
of letters of administration with the will annexed. The grant 
was ordered on the 10th February, 1916, on the necessary 
security being furnished. One of the sureties of whom there 
were three was the husband of the Ist defendant in the suit. 
The plaintiff was supported by Chellammal during her lifetime 
but she died in 1924 and thereafter the other guardian Laksh- 
miah Naidu would have nothing to do with the plaintiff or his 
support. The plaintiff attained majority in April, 1928 and 
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discovered in 1929 that the sum of money in fixed deposit at 
the Imperial Bank had been withdrawn by Lakshmiah Naidu 
on the 18th March, 1916, together with one year’s interest from 
the date of the deposit by the testator of this money and 
that Lakshmiah Naidu had drawn it out on the pretext of invest- 
ing it on more advantageous terms as to interest in house 
property or some other form of investment. In other words, 
the plaintiff discovered that the whole of the amount bequeathed 
to him by his father had gone. Lakshmiah Naidu died in 
September, 1929; and on the Ist February, 1930, the security 
bond having been assigned over to the plaintiff by the Registrar 
of the High Court, he filed this suit against the widow of one 
of the sureties and in consequence of her written statement he 
made the appellants also defendants. Before stating some 
further facts, it is necessary to refer to the will. In addition 
to the provisions already referred to there is the direction that 
the money in fixed deposit is to be transferred and renewed in 
the name of the minor son (the plaintiff). The testator’s 
intention therefore was that the money which he had invested 
on fixed deposit and which at the time of his making the will 
was still in fixed deposit should be transferred to the name of 
the plaintiff and the fixed deposit renewed. As a matter of 
fact on maturity according to the rules of the Bank the money 
was transferred to current account so that on the 24th July, 
1914, this money ceased to be in fixed deposit and was placed 
in current account. It is now necessary to state some very 
important facts. On the 17th January, 1914, three days before 
the testator’s death, Lakshmiah Naidu and Chellammal, the two 
guardians appointed under the will, wrote through a vakil to 
the Secretary of the appellant Bank calling the Bank’s attention 
to the amount in fixed deposit standing in the name of the 
testator and stating that the testator had executed a will direct- 
ing that the amount standing in fixed deposit should be renewed 
and should be paid to the minor on his attaining majority and 
that in the meanwhile the interest alone was to be drawn by the 
executors. It was also stated that the testator’s eldest son was 
attempting to draw out this money without any autho- 
rity and the Bank was warned that the money was not to 
be transferred or otherwise dealt with till the guardians 
produced probate of the will. On the 15th December, 1915, 
the guardians again wrote to the Bank saying that they 
R—60 
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had . petitioned the High Court for probate and stating 
“the late Rangiah Naidu says in his will ‘they (the guardians 
of his minor son) the domees of this amount are entitled to 
receive the accrued interest from the Madras Bank once a 
year for the maintenance and education, etc., of the minor son 
till he attains majority when my minor son is entitled to receive 
the full amount of the fixed deposit in the Bank of Madras’. 
We the guardians of the minor want to withdraw the amount 
from your Bank now alone after getting the probate so as to 
purchase a house or to deposit the amount where we can get 
higher rate of interest for the benefit of the minor. We shall 
be highly obliged to you if you will kindly let us know at an 
early date whether there is any. objection for our withdrawing 
the amount after producing the necessary probate from the 
High Court of Judicature at Madras.” To this letter the Bank 
replied by letter of the same date: 

“We want probate of will required before we can advise you on the 
subject of your letter.” 

On the 18th March, 1916, thetwo guardians again wrote to 
the Bank enclosing for the Bank’s perusal the letters of admi- 
nistration with the will annexed which they had obtained and 
asking for permission to withdraw the money from the fixed 
deposit together with the accrued interest for the use and bene- 
fit of the plaintiff who is correctly described as a minor. Then 
follows some correspondence with regard to a claim made by 
the guardians to interest after ihe date of the maturity of the 
deposit. This claim the Bank refused to recognise as interest 
ceased to be paid after maturity, the amount being then trans- 
ferred to the current account. As I have already stated, the 
Bank at the request of Lakshmiah Naidu paid over to him the 
money then in the current account of the testator on the 18th 
March, 1916; and it is clear that they did so because he re- 
quested them to do so, so that he might invest the amount in 
the purchase of house property. This is clear from the Bank’s 
letter of the 28th April, 1916, which says: 


“You received payment as you stated you wished to invest the amount in 
house property.” 

The letter of the 15th December, 1915, written by the two 
guardians states that the money was required “to purchase a 
house or to deposit the amount where we can get higher rate of 
interest for the benefit of the minor’. ‘These are all the facts 
to which it is necessary to refer. 


{ 


j 
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It is not clear from the plaint whether the claim against the 
appellant Bank is for damages for negligence or whether it is 
founded on an alleged breach of duty by them. This is probab- 
ly due to the fact that the appellants were made party defend- 
ants after the 1st defendant’s written statement had been filed 
and no amendment of ‘the plaint was made. The appellants 
plead that they are under no liability because they are protected 
by S. 273 of the Indian Succession Act which gives a full in- 
demnity to all debtors paying their debts and all persons 
delivering up property to the person to whom probate or letters 
of administration have been granted. The learned trial Judge, 
Stone, J., however negatived that plea holding that, as the Bank 
had knowledge of the fiduciary capacity of the administrators 
and of the trust in favour of the plaintiff created by the will 
and that the administrators were dealing with the trust money 
in a manner inconsistent with that trust, they were not entitled 
to the indemnity given by S. 273 of the Indian Succession Act. 
The question is, does the indemnity given by that section cover 
the acts of the appellants? It is clear that the appellants knew 
of the trust created by the will. They had the letters of admi- 
nistration with the will annexed before them and must have 
been aware of what was set out in the remarks column of the 
schedule, namely, “The guardians have right to receive only the 
interest accrued on the sum once in a year for the support of 
the minor until the minority expires”. Quite apart from the 
fact that they knew that the testator’s intention was that the 
money should be transferred to the minor and renewed in fixed 
deposit in his name, they knew also that the administrators 
were only to draw the interest on that money. There is no 
evidence at all that the appellants would not have renewed the 
fixed deposit in the minor’s name and it was for them to show 
that they would not have done so. On the contrary, from the 
correspondence the reasonable inference to draw is that they 
would have done so but for the request of the administrators 
for the withdrawal of the money. For what purpose was the 
money to be withdrawn? For the purpose of purchasing house 
property or for investment returning a higher rate of interest. 
Before us a contention was raised on behalf of the appellants 
that under S. 40 of the Indian Trusts Act trustees have a dis- 
cretion to callin any trust property invested in any security 
and to invest it in any other security mentioned in S. 20 and 
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from time to time vary any such investments for others of the 
same nature; and it is argued that the investment put forward 
by the administrators in their letter to the Bank was one autho- 
rised-by S. 20. This argument proceeds upon the footing that 
the money was to be invested in a first mortgage of immovable 
property. That is an erroneous assumption because the letter 
states that the money was to be invested in the purchase of a 
house. That is not an investment authorised by S. 20 of the 
Indian Trusts Act. There is nothing in the letter to the Bank 
to show that any investment was contemplated in any security 
authorised by S. 20 of the Act. On the contrary, there is a 
specific direction as regards the investment of the money in the 
testator’s will and in my view the administrators were not en- 
titled to invest the money otherwise than as directed by the 
testator without the sanction of the Court. It seems to me that 
the appellants with full notice of the fact that the administrators 
were intending to commit a breach of trust paid out the money 
to them. What is the position of the appellants? In Hart’s 
Law of Banking (3rd Edition) at page 159 it is stated as a 
general proposition “that a banker must not knowingly be a 
party to the application of trust moneys to any purposes incon- 
sistent with the trusts affecting them” and later on under 
“Notice of trust” it is stated: i 

«A banker who receives into his possession moneys of 
which his customer has, to his knowledge, become the owner in 
a fiduciary character, contracts the duty not to part with them, 
even at the mandate of his customer, for purposes which he 
knows are inconsistent with the customer’s fiduciary character 
and duty. 

If indeed, the banker has knowledge of the misapplication 
of trust money received by his customer and paid to him, he 1s 
just as much liable for the amount as if he had himself been 
nominated a trustee of the money and it had come into his 
hands as such,” and the cases of In re Wall, Jackson v. Bristol 
and West of England Bank, Limttedl and Foxton v. Manchester 
and Liverpool District Banking Co.8 seem to me to be ample 
authority for the propositions already stated. For these 
reasons, therefore, in my view, the appellants are not protected 
by S. 273 of the Indian Succession Act and were properly held 
liable by the learned trial Judge whose judgment must be upheld. 
This appeal must, therefore, be dismissed with costs. 

1. (1885) 1 TLR. 522. 2. (1881) 44 L.T. 406. 
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O. S. A. No. 97 of 1931. —With regard to the plaintiffs 
appeal (O. S. A. No. 97 of 1931) it is contended that the 
learned trial Judge should.‘ have awarded interest against 
the Ist defendant at the rate of 6 per cent. from 1924 
until judgment and further that he should have awarded 
interest at 4 per cent. against the respondent Bank. With 
regard to the former contention, I can see no ground whatever 
for awarding against the Ist defendant any higher rate of in- 
terest than that which the Bank would have paid had the money 
been invested according to the provisions of the will on fixed 
deposit. This I understand at the material times was 4 per cent. 
That is the interest to which the plaintiff was entitled and it 
seems to me that he cannot claim a higher rate of interest than 
the fund would have earned had there been no breach of trust. 
But with regard to the respondent Bank’s position, I am unable 
to see any grounds whatever for distinguishing their case from 
that of the 1st defendant. What are the damages which have been 
incurred by the plaintiff as a direct consequence of the Bank’s 
action in assisting in the administrators’ breach of trust? He 
has lost the whole of his capital and he has lost the interest for 
a number of years on that capital. No claim is made for any 
interest prior to 1924, because up to that date he was being 
maintained. If the administrators had not been guilty ofa 
breach of trust, the money in fixed deposit would have been 
earning till the plaintiff attained his majority interest at 4 per 
cent. That interest the plaintiff has lost and the loss in my 
opinion was directly due to the action of the administrators and 
of the Bank. Therefore, in my opinion, this appeal succeeds 
as regards the appellant’s contention that the Bank must be 
ordered to pay interest at 4 per cent. from 1924 and fails as 
regards'the claim for the award of a higher rate of interest 
than 4 per cent. against the 1st defendant. The 2nd respondent 
will pay the appellant’s costs of this appeal; and the appellant 
will pay the costs of this appeal of the 1st respondent. 


The Ist respondent in O.S.A. No. 84 of 1931 will pay the 
Court-fee of the Original Side Suit and of the O.S.A. No. 97 
of 1931 to Government and add them to his costs Tecoverable 
from the Imperial Bank in both appeals. 

Bardswell, J—I agree. 

B. V. V. Appeal dismissed ; 

Cross-appeal partly allowed 


The 
Imperial 
Bank of 

India, 

Madras 
v. 
Krishna- 

murthi 


Beasley, CJ. 


Bardswell, J. 


Hari Singh, 


- In re. 


Rene ae iaa 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice BURN. 


Hari Singh : .. Petitioner* (Accused). 


Criminal Procedure Code (V of 1898), S. 162—Ingquiry under Chap- 
ter VIII—Statements made to Police by persons subsequently called as 
wiinesses—Admissibdity in evidence. 


An inquiry by a Magistrate under Chapter VIII of the Code of Criminal 
Procedure is notan inquiry into an “offence” and S. 162 of the Code cannot 
be used to shut out statements given to the Police by persons who are after- 
wards called as witnesses in the case. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Sessions of the Coimbatore Division, 
dated 4th July, 1932 and passed in Criminal Appeal No. 19 of 
1932 preferred against the judgment of the Court of the Joint 
Magistrate of Coonoor in Miscellaneous Case No. 1 of 1932. 


N. S. Mani for petitioner. 


The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 


The Court made the following 


Orper.—The sole ground on which this petition was 
admitted was that statements recorded by the Police under 
S. 162, Criminal Procedure Code, had been used by the Lower 
Courts as substantive evidence. Butthe Police when investigat- 
ing a case under the preventive sections of the Criminal Proce- 
dure Code are nog acting under S. 162, Criminal Procedure 
Code. Moreover the inquiry before the learned Joint Magis- 
trate under Chapter VIII of the Criminal Procedure Code was 
not an inquiry into an “offence” and therefore S. 162, Criminal 
Procedure Code, cannot be used to shut out statements given to 
the Police by persons who are afterwards called as witnesses. 
This point therefore fails. On the merits I will only say that 
the evidence, in so far as it has been accepted by the learned 
Joint Magistrate and the learned Sessions Judge, was quite 
sufficient to support the finding that the petitioner was a person 
to whom S. 110 (f), Criminal Procedure Code, was properly 
applicable. I decline to interfere in revision. 


B. V. V. : iot O Petition dismissed. 





` * Cr, RC. No. 848 of 1932. 31st March, 1933. 
* + (CrRe P: No. 787- of 1932). 


~~ 


J 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PresENT:—Lorp BLANESBURGH, LoRD TomLiIn, Lorp 
RussELu oF Kittowen, SR LANCELOT SANDERSON AND SIR 
GEORGE LOWNDES. 

Sri Rajab Ravu Sri Krishnayya Rao alias Sri 

Rajah Ravu Venkata Kumara Mahipathi 

Krishna Surya Rao Bahadur Garu and 
another TAE .. Appellants* 
v. i 

Rajah Saheb Meherban-I-Dostan Sri Rajah 

Ravu Venkata Kumara Mahipathi Surya 
Rao Bahadur Garu, Rajah of Pittapur .. Respondent. 


Evidence Act (I of 1872), S. 33, proviso (Q)—Construction of —“‘Repre- 
sentatives-in-interest’—Privity of estate not essentiai—Departure from 
English Law—Hindu Law—Ancestral impartible estate—Right of survivor- 
ship. 


Under S. 33, proviso (tii) of the Evidence Act itis not necessary that 
all the questions in issue in the two proceedings should be substantially the 
same; it is sufficient that the principal question in issue in both the proceed- 
ings is identical. 

Section 33, proviso (i) of the Evidence Act is a deliberate departure 
from the English Law on the subject, and it is not requisite that the parties 
to the second proceeding should be persons who derive their title through or 
claim under the parties to the first proceeding and thus be their privies in 
estate. In other words, differing herein from the English rule, the first proviso 
does not require that the party to the first proceeding should be privy in estate 
with or the predecessor-in-title of the party in the second. 

Section 33, proviso (f) requires that the party to the first proceeding 
should have represented in interest the party to the second proceeding in relation 
to the question in issue in the first proceeding to which “the facts which the 
evidence states” were relevant. It covers not only cases of privity in estate 
and succession of title, but also cases where both the following conditions 
exist, viz., (1) the interest of the relevant party to the second proceeding in 
the subject-matter of the first proceeding is consistent with and not antago- 
nistic to the interest therein of the relevant party to the first proceeding, and 
(2) the interest of both in the answer to-be given to the particular question 
in issue in the first proceeding isidentical. If both the above conditions are 
fulfilled, the relevant party to the first proceeding in fact represented in the 
first proceeding the relevant party to the second proceeding in regard to his 
interest in relation to the particular question in issue in the first proceeding, 
and may rightly be described as a “representative-in-interest” of the party to 
the second proceeding within the wider meaning of those words as laid down 
above. 

Mrinmoyee Dabea v. Bhoobunmoyee Dabea, (1874) 15 Ben. L. R. 1; 
Rajkumari Debi v. Nrityakali Debi, (1910) 12 Cal. L. J. 434 and Lanka 
Lakshmanna v. Lanka Vardhanamma, (1918) LL.R.42 Mad. 103: 35 M.L.J. 
657, overruled. 





* P. C. Appeal No. 44 of 1930. oe 30th June, 1933. 


Lord Russell 
of Killowen. 


480 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


Sttanath Dass v. Mohesh Chunder Chuckerbati, (1886) I.L.R. 12 Cal. 
627 and Chandreshwar Prasad Narain Singh v. Bisheshwar Pratap Narain 
Singh, (1926) LL.R. 5 Pat. 777, refcrred to. 

Although other rights which a cbparcener acquires by birth in joint 
family property do not exist in regard to ancestral impartible property, the 
birthright of the senior member to take by survivorship still remains: Shtba 
Prasad Singk v. Rani Prayag Kumari Debi, (1932) L.R. 59 I. A. 331: LL.R. 
59 C. 1399: 63 ML.J. 196 (P.C.), followed. 


_ Judgment of the High Court, Madras, Krishnayya Rao v. Raja of 
Pittapur, (1928) LL.R. 51 Mad. 893:55 M. L. J. 894, on the question of the 
admissibility of evidence under S. 33, Evidence Act, reversed. 


Appeal No. 44 of 1930 from a judgment and decree of the 
High Court, Madras, dated the 7th March, 1928, made in 
Letters Patent Appeal, which affirmed a decree of the said 
High Court, dated the 28th October, 1926 and made in Appeal 
No. 62 of 1921, which affirmed a decree of the District Judge 
of Godavari, dated the 5th October, 1920. 

The sole question argued before the Board on this appeal 
was, whether in view of, the provisions of S. 33 of the Indian Evi- 
dence Act, the Courts in India were right in rejecting as evidence 
the depositions of witnesses now dead, given ina previous suit. 

The following authorities (in addition to those referred to in 
the Board’s judgment) were cited during the arguments at the 
Bar :— 

Patinharkara Vallabhan Chatian Rajah v. Rama Varmal, 
Humphreys v. Pensam3, per Lord Cottenham, Llanover v. 
Homfray’ and Taylor on Evidence, 11th Ed., para. 467. 

Dunne, K.C. and Subba Row for appellants. 

Upjohn, K.C., De Gruyther, K.C., Sydney Smith and 
C. S. Row for respondent. 

30th June, 1933. The judgment of their Lordships was 
delivered by 

Lord RuUssELL oF KitLowEn.—In this appeal there arose a 
point to be primarily argued and decided, viz., the question 
whether certain evidence recorded in an earlier suit was 
admissible as evidence in the suit out of which this appeal arises. 
Their Lordships having already expressed to the parties the 


‘conclusion which they had reached, viz., that the evidence in 


question was admissible, now proceed to state the reasons upon 
which that conclusion was based. 
The relevant facts must first be stated. In the year 1873 
the then Rajah of Pittapur, Gangadhara Rama Rao (who may 
- 1. (1914) 28 M.L.J. 669, 


2. (1836) 40 E.R. 498: 1 My. æ Cr. 580 at 586. 
3. (1881) 19 Ch D.224.. 


~ Le, 
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be conveniently referred to as the late Rajah), having had no 
son born to him, adopted Ramakrishna, the son of the Rajah of 
Venkatagiri. It is alleged that on the 5th October, 1885, the 
late Rajah’s wife, Mangayamma, gave birth to a son, who is 
the plaintiff in the present suit and respondent to this appeal, 
and who will be referred to as the plaintiff. The late Rajah 
died in the year 1890, leaving his estate to the plaintiff by a 
will in which he described the plaintiff as his“ aurasa”’ 
(natural-born) son. 


In 1891 Ramakrishna brought a suit (No. 60f 1891) in 
the District Court of Godavari against the Court of Wards as 
lst defendant and the plaintiff as 2nd defendant, in which he 
prayed for the following relief :— 


(1) That it may be declared that the 2nd Defendant is not the son of 
the deceased Rajah and that the will in his favour is wholly ineffectual 
and invalid. (2) That if the Court should be of opinion that the 2nd Defend- 
ant is the son of the deceased Rajah then that it may be ascertained and 
declared which of the properties taken possession of by the 1st Defendant 
are impartible and which are partible, and that it may be further declared 
that the Plaintiff [t.e., Ramakrishna] by primogeniture is entitled to all such 
properties as may be declared to be impartible and also that he is, as the 
eldest surviving member of the late Rajah’s family, entitled to possession of 
all properties which may be declared to be partible. (3) That the 1st Defend- 
ant may be decreed to deliver to the Plaintiff [Ramakrishna] possession of 
the estates and other properties immoveable and moveable in the schedules 
hereunder written and more particularly mentioned and all other properties 
in the possession or enjoyment of the late Rajah of Pittapur at the time of 
his death taken possession of by the 1st Defendant asin the plaint alleged. 
(4) That an account be taken of all the properties, immoveable and move- 
able, the possession of the late Rajah of Pittapur at the time of his death 
taken possession of by the 1st Defendant. (5) That the Ist Defendant may 
be decreed to pay to the Plaintiff [Ramakrishna] mesne profits of the proper- 
ties so taken possession of by the 1st Defendant from the time the said Ist 
Defendant took possession of such properties till such properties are returned 
to the Plaintiff [Ramakrishna]. (6) That the Defendants may be decreed to 
pay the costs of this suit. (7) That Plaintiff [Ramakrishna] may have such 
further or other relief in the premises as to this Honourable Court shall seem 
meet and the nature of the case may require. 


In that suit the District Judge found that the plaintiff 
“was not born from the womb of Mangayamma, and that he is 
not the son of the late Rajah of Pittapur’’; and he held that the 
plaintiff was not persona designata under the will, and, not 
being the “aurasa” son, there was no gift in his favour. A 
decree was made declaring that the plaintiff was not the son of 
the late Rajah, and that the will. in his favour was wholly 
ineffectual and invalid, and directing that possession be deli- 
vered to Ramakrishna of the estates and other properties 
immovable and movable in four schedules mentioned. On 

R—61 
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appeal, the High Court held that the plaintiff tdok under the 
will as persona designata, and that the question of his sonship 
did not arise. On further appeal, their Lordships’ Board took 
the same view. The case is reported in Rama Krishna Rao v. 
Court of Wards1. 

The late Rajah had a brother, Venkata Rao, in whose favour 
he had, in the year 1869, executed a grant of an estate known as 
Gollaprolu, in settlement of rights to maintenance. Venkata Rao 
died in the year 1871 childless, but leaving two widows, viz., 
Ramayamma and Venkayamma. Venkayamma died in the year 
1889. On the 15th February, 1914, Ramayamma, who was in 
possession of Gollaprolu for a widow’s estate, adopted as a son to 
her husband, Venkata Rao, one Krishna (the principal appellant 
before the Board), who was one of the younger sons of Rama- 
krishna and who was born in or about the year 1894. 


Thereupon the plaintiff instituted in the Court of the 
Subordinate Judge of Cocanada the suit now under appeal 
against Ramayamma and Krishna, claiming to be the nearest 
reversioner entitled to succeed to the properties in the possession 
of Ramayamma after her death, and praying for a decree 
declaring that the adoption of Krishna was invalid and not 
binding on him. 


It is obvious that the plaintiff (being not otherwise related ) 
could have no right to maintain such an action if he were not in 
truth the ‘‘aurasa” son of the late Rajah, and accordingly his 
plaint opens with an allegation to that effect. By their written 
statement the defendants denied that he was the “aurasa” son of 
the late Rajah or of his wife Mangayamma, and alleged that he 
was put forward as such for fraudulent purposes, and that he 
was ‘not entitled to dispute the adoption. It is unnecessary to 
state the grounds upon which the adoption was alleged by the 
plaintiff to be invalid, beyond recording that they include as a 
reason the alleged fact that Ramayamma “had neither the 
authority of her husband nor that of the plaintiff who is the 
head of the family to adopt” Krishna. 


Amongst the issues framed, two dealt with the question of 
the sonship of the plaintiff; they ran thus :— 


1. (a) Whether the plaintiff is the son born ‘of Rapi Mangayammą 
-Rao Bahadur Garu? 





1. (1899) L.R. 26 LA. 83: LL.R. 22 M. 383:9 M.L.J. Sup. 1 (B.C). i 


er 
bet Tee 
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(b) If so, whether he is not the aurasa son of the late Rajah of 
Pittapur.....? 


Some evidence was given in this suit on behalf of the 
defendants upon these issues, but it was conceded by the 
appellants’ counsel before their Lordships here that upon that 
evidence alone he could not succeed in establishing that the 
plaintiff was not the “aurasa” son of the late Rajah. But in 
addition to that evidence there was tendered on behalf of the 
defendants before the District Judge of Godavari, to whom the 
suit had been referred, the evidence recorded in the suit No. 6 
of 1891 brought by Ramakrishna, which was claimed to be 
admissible under and by virtue of S.33 of the Indian Evidence 
Act. The District Judge rejected the evidence as inadmissible. 
As to issue 1 (a) he found that the plaintiff was the son born 
of Mangayamma, and as to issue 1 (b) he found that the plain- 
tiff was the “aurasa” son of the late Rajah. By his decree, 
dated the 5th October, 1920, he ordered and decreed that the 
adoption be declared invalid and not binding on the plaintiff, 
and that the adoption did not affect the plaintiff's rights as the 
reversioner under the Hindu Law entitled to the Gollaprolu 
estate. 

On appeal to the High Court at Madras, the two Judges 
who formed the Bench differed. Krishnan, J. held that the 
plaintiff was justified in withholding his consent to the adop- 
tion, and that in the absence of his consent the adoption was 
invalid. Venkatasubba Rao, J. held that the plaintiff was not 
justified in refusing his consent, and that the adoption was 
valid. Both Judges agreed that the tendered evidence had been 
rightly rejected, and accepted the District Judge’s findings on 
issues 1 (a) and 1 (b). In the result the appeal was dismissed, 
and a decree, dated the 28th October, 1926, was made confirm- 
ing the decree of the District Judge. 

Ramayamma had died pending the appeal, and her legal 
representative was joined as a party to the proceedings. Krishna 
and this new party preferred an appeal under the Letters Patent 
against this decree, which was heard by Kumaraswami Sastri, 
Odgers and Jackson, JJ. Kumaraswami, J. upheld the validity 
of the adoption, but Odgers and Jackson, JJ. held it to be 
invalid. All three Judges held that the tendered evidence had 
been rightly rejected. By their decree, dated the 7th March, 
1928, the decree of the 28th October, 1926, was confirmed, and 
the Letters Patent appeal was dismissed. _ 
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Krishna and the representative of Ramayamma then 
appealed to His Majesty in Council, praying that the ‘detrees of 
the Courts in India should be set aside and the plaintiffs suit 
be dismissed with costs; and they also preferred a petition to 
their Lordships’ Board, praying that the tendered evidence be 
admitted as evidence in the suit. 

These being the relevant facts, it became evident at an early 
stage of the proceedings before the Board that it was essential 
to decide the question of the admissibility of this evidence be- 
fore the consideration of any other matter arising on the appeal; 
for it was agreed by both sides that in the event of the evidence 
being admissible in the suit, the matter must be sent back to the 
Indian Courts for the purpose of having that evidence consi- 
dered and the findings on issues 1 (a) and 1 (b) reviewed and, 
if necessary, amended in the light thereof. 

The question for decision turns upon the true construction 
of S. 33 of the Indian Evidence Act (Act Iof 1872), and the 
application of its provisions to the circumstances of the present 
litigation. Omitting words which are inapplicable, the section 
runs thus: 


“Evidence given by a witness in a judicial proceeding . . . . is relevant 
for the purpose of proving in a subsequent judicial proceeding .... the 
truth of the facts which it states when the witnessisdead..... 

“Provided— 


. “that the proceeding was between the same parties or their representa- 
tives in interest; 

“that. the adverse party in the first proceeding had the right and 
opportunity to cross-examine ; e 

“that the questions in issue were substantially the same in the first as 
in the second proceeding”. 

The proviso, it will be observed, is threefold, and it is com- 
mon ground that the second proviso is fulfilled in the present 
case. In regard to the third proviso, their Lordships feel no 
doubt that this also is fulfilled. It is not necessary that all the 
questions in issue in the two proceedings should be substantially 
the same. In the suit No. 6 of 1891 the question of the sonship 
of the plaintiff was the principal question in issue before the 
trial Judge, and the very same question is in issue in this the 
second proceeding. 

The contest before their Lordships has mainly centred 
round the first proviso, both as to its true construction and as 
to whether its requirements (whatever they may be) are in fact 
complied with. ; 


NA, 
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There is but little authority in the way of decision by the 
Courts in India upon the meaning and effect of the first proviso, 
Such as there is was cited in argument before the Board. In 
addition, there are the judgments of the learned Judges in the 
present case. Their Lordships proceed to consider the views so 
expressed, more particularly in regard to the question whether, 
for the purpose of complying with the first proviso (where the 
parties to the two proceedings are not identical), the party to 
the first proceeding must have been a representative-in-interest 
of the party to the second proceeding or the party to the second 
proceeding must be a representative-in-interest of the party to 
the first proceeding. This appears to their Lordships a crucial 
question, for if the latter view be the true one, it would seem 
that the proviso could only be fulfilled where an interest vested 
in the party to the first proceeding at the date thereof had 
become vested in the party to the second proceeding—in other 
words, where, according to the well-known terms of English 
law, the party to the second proceeding was privy in estate with 
the party to the first proceeding, and so claimed title through 
and under him. On the other hand, if the former view prevails, 
the words “representatives-in-interest’ may cover a much wider 
field, and include persons who have no privity of estate with and 
do not claim through or under the propositus. 


The earliest reported decision is the case of Mrinmoyee 
Dabea v. Bhoobunmoyee Dabeal, decided in the year 1874. In 
that case certain evidence in an earlier suit was held inadmissi- 
ble ina later suit. Sir Richard Couch, in his judgment, gave 
no reasons except that the second proceeding was not between 
representatives-in-interest of the parties to the first proceeding. 
There was apparently no critical examination or consideration 
of the language used in the first proviso to the section. In 
Rajkumari Debt v. Nrityakalt Debis evidence given in an earlier 
suit was held inadmissible on the ground that the second proviso 
was not complied with; but there are indications that the Court 
thought that the first proviso also had not been fulfilled because 
the relevant party to the second proceeding did not “claim 
through ” the relevant party to the first proceeding. So, too, it 
would appear from the language used in the judgment of the 
Chief Justice in Lanka Lakshmannav. Lanka Vardhanaminaa 





1. (1874) 15 Ben L. R 1. 2. (1910) 12 C. L. J. 434. 
3. (1918) L L. R 42 Mad. 103: 35 M.L.J. 657. 





486 THE MADRAS LAW JOURNAL REPORTS. [v 


that the same view was there entertained in regard to the firsı 
proviso. On the other hand, the judgments in Sitanath Dass v. . 
Mohesh Chunder Chuckerbatil and Chandreshwar Prasad 
Narain Singh v. Bisheshwar Pratap Narain Singh indicate the 
view that for the purpose of complying with the first proviso 
you must find in the first proceeding a party thereto who was a 
representative-in-interest of a party to the second proceeding. 
The judgments under appeal, while differing somewhat as 
to the meaning of the first proviso, agree in rejecting the 
evidence. The District Judge puts the matter thus: “... 
where the parties are not identical in both the proceedings, the 
party in the prior suit should have represented in interest the 
party in the subsequent suit to make this proviso applicable. 
The question is whether Ramakrishna Rao represented the 
interest of the present 2nd defendant in the prior suit.” -He 
excluded the evidence upon answering that question in the 
negative. In the High Court, Krishnan, J., while realising that 
the wording of the first proviso is “ perhaps a little defective ” 
for the purpose of the construction which he places upon it, 
states its meaning thus: ‘ The parties in the second proceeding 
in which the evidence is tendered must be the representative-in- 
interest of the parties in the first proceeding; or, in other words, 
should be the persons who derive their title through or claim 
under them, or shortly are their privies.” He then cites the 
English rule (hereinafter referred to), and states that there is 
no reason to suppose that the Indian rule is in any way different 
from the English rule on this point. Venkatasubba Rao, J., like 
his colleague, felt the difficulty of fitting his view into the words 
of the section, but nevertheless stated that under the section the 
question resolved itself into this: «“ Is the party in the second 
proceeding the representative-in-interest of the party in the 
first? In other words, was the party in the first the predecessor- 
in-interest of the party in the second?” Upon the Letters Patent 
appeal, Kumaraswami Sastri, J. thought the evidence inadmissi- 
ble, “as the 2nd defendant in this suit is not the legal 
representative of the plaintiff in O. S. No. 6 of 1891.” Odgers, 
J., on the other hand, stated the question as being “ was Rama- 
krishna the representative-in-interest of the 2nd defendant. 
. . .?” and contents himself with saying that nothing had been 


shown to cause him to come to any other conclusion than that 
eee 
1. (1886), L L. R 12 Cal. 627. 2 (1926) I. L. R 5 Pat. 777. 
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arrived at by the other Judges. Jackson, J. simply agreed with 
the judgment of Krishnan, J. 


Their Lordships find themselves unable to agree with the 
view which first finds expression in the judgment of Sir Richard 
Couch. Reading the words of the first proviso as enacted, it 
would seem that the words “that the preceeding was” must, 
from the use of the past tense, necessarily refer to the first 
proceeding. If this be sô, then this proviso must mean (and can 
properly be so paraphrased) “ Provided that the first proceed- 
ing was between the parties to the second proceeding or between 
representatives-in-interest of the parties to the second proceed- 
ing.” In other words, where A seeks to read against B in a later 
proceeding evidence given in an earlier proceeding to which A 
was not but B was a party, A must show that a party to the 
earlier proceeding was a representative-in-interest of A, i.e., 
that the person who is called by the proviso a “ representative- 
in-interest ” of another is a person who was a party to the first 
proceeding. 


The judgments appealed from are all based in substance 
upon the view that the first proviso was not fulfilled because 
there was no privity of estate between Ramakrishna and 
Krishna in regard either to Pittapur or Gollaprolu. In truth, 
the learned Judges have treated the matter as governed by a 
section identical with the provisions of the English law. What- 
ever may have been the intention of those who framed the 
section, the first proviso exactly inverts the requirements of the 
English law, which requires that the parties to the second pro- 
ceeding should legally represent the parties to the first proceed- 
ing, or be their privies in estate. Their Lordships, however, are 
not disposed to consider this inversion to be accidental. 
Nothing would have been easier, had it been desired so to do, 
than to follow the English rule, or to require that the party to 
the first proceeding should be privy in estate with or the pre- 
decessor-in-title of the party to the second proceeding. Instead 
of using such well-known terms, a much more elastic phrase is 
employed, and one which is neither technical nor a term of art. 
The legislative authority was, it must be remembered, dealing 
with a country in which (amongst other institutions) the Hindu 
joint family involved representation of interest of a kind and 
degree and in circumstances unfamiliar to English law. In 
view of this fact, their Lordships cannot but surmise that the 
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omission of strict English legal terminology and the employ- 
ment of the less restricted phrase “ representatives-in-interest ” 
was deliberate and intentional. 

It will be a question depending for its correct answer upon 
the circumstances of each case where the question arises, 
whether there was a party to the first proceeding who was a 
representative-in-interest of a party to the second proceeding 
within the wider meaning which their Lordships attribute to 
those words. 


Turning back to the first proviso, it requires, in their Lord- 
ships’ view, that the party to the first proceeding should have 
represented in interest the party to the second proceeding in 
relation to the question in issue in the first proceeding to which 
“the facts which the evidence states ” were relevant. It covers 
not only cases of privity in estate and succession of title, but 
also cases where both the following conditions exist, viz., 
(1) the interest of the relevant party to the second proceeding-in 
the subject-matter of the first proceeding is consistent with and 
not antagonistic to the interest therein of the relevant party to 
the first proceeding, and (2) the interest of both in the answer 
to be given to the particular question in issue in the first pro- 
ceeding is identical. There may be other cases covered by the 
first proviso; but if both the above conditions are fulfilled, the 
relevant party to the first proceeding in fact represented in the 
first proceeding the relevant party to the second proceeding in 
regard to his interest in relation to the particular question in 
issue in the first proceeding, and may grammatically and truth- 
fully be described as a representative-in-interest of the party to 
the second proceeding. 


What the section intends is to allow the admission of 
evidence given in a former proceeding, which it is, for the 
specified reasons, impossible to give in a later proceeding, 
subject to the protection which the provisos afford to the party 
to the later proceeding against whom the evidence is tendered. 
What the first proviso aims at securing is that the evidence 
shall not be admitted unless the person who tested, or had the 
opportunity of testing, the evidence by cross-examination, 
either is himself, or represented the interests of, the party to 
the later proceeding against whom the evidence is tendered, t.e., 
that he was (in the latter case), in effect, fighting that person’s 
battle as well as his own. d 
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In the light of their Lordships’ views as to the meaning and 
effect of the first proviso,.how does the present case stand? 
The evidence is tendered by Krishna against the plaintiff, who 
was himself a party to the frst proceeding and who himself 
, (by bis counsel) cross-examined the witnesses. But notwith- 
standing this fact, since Krishna was not himself a party to the 
first proceeding (indeed he was then unborn), the admissibility 
of the evidence in favour of Krishna must be tested by its 
admissibility if tendered against him. If not admissible against 
him it cannot be admissible in his favour. 


The determining factor is the answer to the question 
whether the relevant party to the first proceeding (viz., Rama- 
krishna) was a representative-in-interest of the relevant party 
to the second proceeding (viz., Krishna). In their Lordships’ 
Opinion he was. ` 


The suit No. 6 of 1891 related not only to the impartible 
Raj of Pittapur. It related also to the late Raja’s self-acquir- 
ed property to a value claimed to be at least equal to the value 
of Pittapur. As regards Pittapur, the estate, though imparti- 
ble, still retained to some extent its character of joint family 
property. Although other rights which a coparcener acquires 
by birth in joint family ptoperty did not exist in regard to it, 
the birthright of the senior member to take’ by survivorship 


still remained (see Shiba Prasad Singh v. Rani Prayag Kumari 


Debit). This right of survivorship, which might in certain 
events have’ enured for the benefit of Krishna, was a right 
which he would acquire on birth, and their Lordships are 
not prepared to say even in regard to Pittapur alone, that 
Ramakrishna, in claiming Pittapur on the footing of the 
plaintiff being a supposititious child, was not a representative- 
in-interest of Krishna within the meaning of the first proviso. 
But there can be no doubt in their opinion that in relation to the 
claim for self-acquired property, Ramakrishna was such a 
representative-in-interest of Krishna. He claimed possession 
of this property, which in his hands would be joint family 
property, and in which (under the Mitakshara law) all his 
after-born sons would, ‘upon birth, acquire an immediate interest 
as coparceners. It is difficuli to see how it could be said that 
Ramakrishna in asserting his claim to that property upon that 








1, (1932) L.R. 59 I, A. 331: LL.R. 59 C. 1399:63 M.L.J. 196 (P.C). 
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fooling was not the represeutative-in-interest of his sons born 
and to be born, except upon the restricted view taken by the 
Courts in India. 


Much was said in argument in reference to res judicata 
and S, 11 of the Code of Civil Procedure, but their Lordships 
get no assistance from that section in construing the first 
proviso. Nor do they feel able to depart from the plain langu- 
age of the first proviso, because in other sections of the Indian 
Evidence Act the words “ representative-in-interest ” appear in 
contexts which clearly show that the representative comes after 
and does not precede the person whose representative he is. 


Their Lordships are of opinion that the evidence in question 
was admissible, and should have been read and considered as 
relevant for the purpose of proving in the present suit the truth 
of the facts which it states. 


The existing findings on issues 1 (a) and 1 (b) must’be 
set aside. The case as regards those two issues must be 
remanded to the High Court, with a direction that the evidence 
in question is, subject to all just exceptions, admissible under 
S. 33 of the Indian Evidence Act, in order that they may either 
themselves, if they think proper, consider the evidence and 
frame findings in answer to issues 1 (a) and 1 (b), or remit 
the case as regards those two issues to the District Judge for 
him to consider the evidence and frame findings in answer to 
those issues, the findings of the District Judge being, in that 
event, submitted for consideration and review by the High 
Court. In the former event the findings of the High Court, 
and in the latter event the findings of the District Judge and the 
findings of the High Court, are to be submitted to their Lord- 
ships’ Board. In the meanwhile, the hearing of the rest of the 
appeal is adjourned, without prejudice to the right of the 
appellants to make any application which they may think fit to 
make to the Courts in. India for the appointment of a receiver 
or otherwise. Pending the final hearing of this appeal, all 
further proceedings under the decrees of the 5th October, 1920, 
the 28th October, 1926 and the 7th March, 1928 must be stayed. 
The respondent must pay the costs of the appellants of their 
petition for the admission of evidence and of the hearing of 
this appeal before their Lordships, down to and including this 
judgment. 


ow 
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Their Lordships have humbly advised His Majesty 
accordingly, 

Solicitors for appellants: H: S. L. Polak & Co.. 

Solicitors for respondent: Douglas, Grant and Dold. 

K. J. R. Case remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice RAMESAM AND MR. JUSTICE 
CORNISH. - 


Pichai Moideen Rowthar .. Appellani* (Plaintif) 
v. 
Chathurbuja Das Kushal Das 
& Sons and others .. Respondents (Defendants). 


Specific Relief Act (I of 1877), S. 22 (2)—Auction sale by mortgagee 
in favour of 3rd defendant—Default in payment of purchase money— 
Private sale by mortgagee to plaintif—Swit by plaintiff for specific per- 
formance—Unfair advantage—Evidence of—Diminution of price—“ Hard- 
ship ”"—Meaning of—Mortgagee with power of sale, not a trustee. 


The 2nd defendant was the mortgagee of the suit properties with a 
power of sale. In a public auction held by him, the 3rd defendant bid for 
Rs. 12,550 and the sale was knocked down to him. Under the terms of the 
sale, the balance of the purchase money, after deducting the deposit, was 
payable within 15 days after sale; in default, the deposit was to be forfeited 
and the sale cancelled. The balance was not paid by the 3rd defendant and 
the mortgagee effected a private sale in favour of the plaintiff for Rs. 9,000 
and the sale was approved by the Official Assignee in whom the properties 
had vested on the insolvency of the owner. Subsequently, however, the 
2nd defendant executed a sale deed in favour of the 3rd defendant for 
Ra. 12,550 and refused to complete the contract in favour of the plaintiff. In 
a suit by the plaintiff for specific performance of the contract in his favour, 

Held, that time was of the essence of the contract in favour of the 
3rd defendant and on his default the auction sale was cancelled, that the 
sale in favour of the plaintiff was a bona fide transaction, that the diminution 
in price was no evidence 8f unfair advantage gained by the plaintiff and that 
there was no reason for refusing specific performance to the plaintiff. 

The term “hardship on the defendant” in S. 22 (2) of the Specific 
Relief Act is used in the sense of some collateral hardship and not merely the 
diminution of the purchase money. 

A mortgagee with a power of sale is, strictly speaking, not a trustee of 
the power of sale. If he exercises it bona fide for realising his mortgage 
. debt, without corruption or collusion with the purchaser, the Court will not 
interfere even though the sale be very disadvantageous, unless indeed the 
price is so low as in itself to be evidence of fraud. 

Warner v. Jacob, (1882) 20 Ch. D. 220 and Haddington Island Quarry 
Company, Lid. v. Fuson, (1911) A. C. 722, referred to. 


Appeal against the judgment and decree of the Court of 
the Subordinate Judge of Trichinopoly, dated the 8th day of 
April, 1930 and made in Original Suit No. 72 of 1927. 





y Appeal No. 174 of 1931. 15th March, 1933, 
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The Advocate-General, T. Rangachariar and K. G: Srini- 
vasa Atyar for appellant. 

S. Varadachariar and S. V. V enugopolackaviat for 
respondents. 


The Court delivered the following 


Jupaments. Ramesam, J.—This appeal arises out of a 
suit for specific performance: Plaintiff is the appellant before 
us. The facts out of which the suit arises are as follows. The 
suit property which consists of four-fifths share in Mudikandam 
Village in Trichinopoly District belonged to the family of 
T. Sadasiva Tawker and others who were carrying on business 
in Madras under thé name and style of T. R. Tawker & Sons. 
On llth April, 1924, the property was mortgaged by the 
owners to the 1st defendant (who is the firm of Chathurbuja 
Das Kushal Das & Sons carrying on business in Mint Street, 
Madras) under Ex. VI. Under this document the mortgagees 
have got a power of sale without the intervention of Court. 
T. R. Tawker & Sons having failed in their business they 
were adjudicated insolvents and their properties are vested in 
the Official Assignee of Madras, who is the 5th defendant in 
the case. The 2nd defendant is Kissen Das Girdar Das, a 
partner and the authorised agent of the 1st defendant firm. He 
went to Trichinopoly in May, 1927 and gol a notice published 
proclaiming the’ sale, by public auction, of this and other pro- 
perties. One property (not the subject of this suit) was to be 
sold on the 7th May at 5 r. m. in Veedivadangam and on the 
8th May the suit property was to be sold in Mudikandam 
Village (Ex. B). It would appear thaf, at the last moment, 
i.e., after the sale of the first property was actually effected at 
Veedivadangam, the- persons who were conducting the auction, 
i.e., the 2nd defendant and his legal adviser Mr. P. S. Krishna- 
murthi Aiyar, Advocate of Trichinopoly, changed their mind 
and informed the persons who were present there that the sale 
of Mudikandam would be effected in the house of the Advocate 
at- Trichinopoly itself on the 8th May. A messenger was also 
despatched to Mudikandam to inform the - possible intending 
purchasers actordingly. On the 8th May the auction was held 
in. the house of’ Mr. Krishnamurthi Aiyar and four persons 
made the initial deposit of Rs. 100 required tinder the'conditions 
of sale, viz:, (1) Pichai Moideen- Rowthar- (plaintiff in- the 
present suit), (2) another Muhammadan gentleman, (3) 
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Palaniandi Pillai (who is the 3rd defendant in the suit), and 
(4) Sundaram Aiyar (a clerk of Mr. Krishnamurthi Aiyar). 
The bids began with Rs. 4,000. Up to Rs. 7,000 all the four 
depositors took part in the bids. Afterwards the present 
plaintiff and Palaniandi Pillai were the only bidders. The bids 
went up to Rs. 12,550, the last bid being that of Palaniandi 
Pillai and the sale was knocked down in his favour (vide 
Ex. B-1). Under the conditions of sale the successful bidder 
should deposit 25 per cent. of the purchase money immediately 
after deducting the deposit of Rs. 100 and the balance of the 
purchase money should be paid on the 15th day after the sale. 
In default, the deposit shall be forfeited, the sale shall stand 
cancelled and a fresh auction shall be held and the defaulting 
purchaser shall be liable for any deficiency that may arise on 
the re-sale. The evidence shows that the successful bidder (the 
3rd defendant) instead of paying 25 per cent. of the purchase 
money paid Rs. 300 in addition to the deposit and “ expressed 
inability to pay the balance at that late.hour of the night and 
promised to pay it before 10 a. m. on the 9th”. He executed an 
agreement to that effect along with one Ratnam Pillai. What 
exactly happened on the 9th and 10th is the subject of some 
difference between the parties. All that we know is that the 
balance amount was not paid and‘on the 10th May Mr. Krishna- 
murthi Aiyar sent a registered letter (Ex. F) tothe 3rd defend- 
ant in which he mentions the facts as above stated and says that 
“at 9 a,M. on the 10th May 3rd defendant pleaded his inability to pay 
and set up false and frivolous excuses. “My client apprehends that you are 
acting at the instigation of the ryots of Mudikandam and that you were 
acting fraudulently in bidding in competition at the sale without evidently 
having the means of conforming to the conditions of sale. My client 
attempted to effect a re-sale and had after great trouble and persuasion to 
settle a private sale to S. Pichai Moideen for a price of Rs. 9,000”. 

He also says in this notice that the 3rd defendant’s 
contract stands cancelled and he has forfeited the sum of 
Rs. 400. Pichai Moideen referred to in this letter is the plaintiff. 
This letter refers to an ‘agreement to effect a private sale in 
favour of the plaintiff. This agreement is contained in Exs. C 
and C-l. Ex. C-1 is a Varthamanam executed by the plaintiff 
in favour of the Ist defendant under which Rs. 2,250 was paid 
in advance, the balance of the purchase money, viz., Rs. 6,750, 
was to be paid within 30 days and he was to have a sale deed 
engrossed on a proper stamp paper at his own expense. The 
vendors are to put him in possession of the property. There was 
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a suit in respect of the suit village pending in the, Subordinate 
Judge’s Court of Ttichinopoly (O. S. No. 101 of 1925). The 
vendors thernselves were to conduct that litigation. Ex. C is 
the counterpart and it contains similar terms. These documents 
were attested by Mr. Krishnamurthi Aiyar (the abovementioned 
Advocate), the local agent of the Official Assignee of Madras, 
and a clerk of Tawker & Sons. In addition Ex. C was also 
attested by a clerk of the 1st defendant. Meanwhile two Vakils 
of Trichinopoly (Messrs. Kuppusami Aiyar ‘and Avadhani) 
sent registered tiotices on the same day to the Ist defendant. 
These notices are Exs. O and VIII. They are copies and are 
identical in terms. One was sent to the 1st defendant directly 
(Ex. VIII) and the other though addressed inside to the Ist 
defendant was sent to Mr. Krishnamurthi Aiyar. The 2nd 
defendant received Ex. VIII on the 13th May, but Ex. O was 
received by the Advocate on the 18th he having been tempo- 
rarily absent. The registered notices—Ex. F on the one hand 
and Exs. O and VIII on the othet—crossed each other. 
Mr. Krishnamurthi Aiyar replied to Ex. O on the 23rd, 
(Ex. QJ and this was replied to by the 3rd defendant’s Vakil 
(Ex. U, dated 27th May). According to the version of the 
3rd defendant he went on the 9th May to Mr. Krishnamurthi 
Aiyar with money and put some questions about the title to the 
property but was not able to get satisfactory replies. On the 
10th May he again went with the money and repeated his 
questions relating to the title to the property but got no satisfac- 
tion. The 3rd defendant therefore asserts that he is entitled to 
a sale deed for Rs. 12,550 and for damages, and that the sale 
settled in favour of the plaintiff for Rs. 9,000 is not binding 
on him. Meanwhile the Official Assignee of Madras sent 
Ex. D, dated 16th May, 1927, to the plaintiff approving of the 
sale arranged in his favour. On the same date he also sent 
Ex. I confirming the auction sale for Rs. 12,550 in favour of 
the 3rd defendant. These letters must have been drafted 
mechanically for if he had applied his mind to the matter the 
Official Assignee could not haveapproved of both the sales or it 
may be that while knowing that only one of them can ultimately 
fructify he intended to ratify that which will finally come 
off. Anyhow he had no objection to the sale in favour of 
the plaintiff. On the 17th May the 1st defendant addressed 
Ex. O (1) to Mr. Krishnamurthi Aiyar enclosing the Official 


LXV] THE MADRAS LAW JOURNAL REPORTS. 495 


Assignee’s letters mentioned above. Meanwhile the 2nd defend- 
ant left Trichinopoly for Madras and from Madras he pro- 
ceeded to Ahmedabad in the Bombay Presidency. This fact 
was intimated by the 1st defendant firm to Mr. Krishnamurthi 
Aiyar by Ex. R-1. One Dr. A. Mathuram (who was in charge 
of a dispensary in Trichinopoly) is the owner of the neighbour- 
ing village Thulukkampatti and it would seem he was also 
anxious to purchase Mudikandam. He sent his agent to 
Mudikandam for bidding at the auction as originally adver- 
tised on the 8th but when the agent found that there was no 
auction there he went to Trichinopoly. According to 
Mr. Krishnamurthi Aiyar the agent was actually present at 
the sale but he did not bid. According to the defendants’ 
version by the time he went to the spot the sale had been 
completed and he accordingly returned to his master. Any- 
how Dr. Mathuram was not one of the bidders at the sale. 
He seems to have sent a registered notice at about this time 
contending that there ought to have been a second auction and 
that as there was no second auction the sale in favour of the 
plaintiff would be void. This notice is Ex. R-2. It was 
received by the lst defendant at Madras and sent along with 
Ex. R-l to Mr. Krishnamurthi Aiyar. The 2nd defendant 
then writes Ex. S on the 28th May from Ahmedabad in 
which he acknowledges Mr. Krishnamurthi Aiyar’s letter of 
the 22nd and Dr. Mathuram’s notice and suggests that the 
whole matter may be postponed till his arrival. The plaintiff 
purchased a stamp paper for the intended sale deed on the 
18th May (Ex. G-1) and submitted a draft on the 30th May 
(Ex. G). On the 8th June the 1st defendant firm addressed 
Ex. T to Mr. Krishnamurthi Aiyar in which it was observed 
that the delay in the execution of the sale deed was due to the 
absence of the 2nd defendant in Bombay and it was hoped 
that the plaintitf would have no objection to the execution of 
the document before the end of the month. Mr. Krishnamurthi 
Aiyar was requested to inform the plaintiff that the delay was 
due to this unavoidable circumstance. The 2nd defendant 
wires from Bombay on the 9th June (Ex. T-1) saying that he 
was detained on urgent work. Ex. H isa letter addressed by 
the Ist defendant from Madras to the plaintiff in which he was 
assured that the matter would be positively finished by the 20th 


instant. Ex. H-1 is a letter of the 10th June from the plaintiff 
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to the Ist defendant asking that the transaction may be 
completed without any delay. The 2nd defendant wires from 
Bombay on the 11th June (Ex. H-2) requesting Mr. Krishna- 
murthi Aiyar to obtain an-extension from the plaintiff till the 
25th instant. Ex. T-2 is a telegram of the 19th June to 
Mr. Krishnamurthi Aiyar informing that the 2nd defendant 
had arrived in Madras and would be leaving for Trichinopoly 
the next day, i.e., 20th. So far, the conduct of all the parties 
is as if they were all very anxious to finish the intended sale in 
favour of the plaintiff. On the 20th June the 2nd defendant 
writes Ex. VII to Mr. Krishnamurthi Aiyar in which he says 
he arrived that morning from Bombay which somewhat contra- 


‘dicts Ex. T-2. He then observes “that the Official Assignee 


considers that the price of Rs. 9,000 is too low and that a 
fresh sale is desirable. His attestation to the conveyance 
cannot be secured.” This is the first indication of a desire on 
the part of the Ist and 2nd defendants to resile from the 
agreement in favour of the plaintiff and the Official Assignee’s 
unwillingness to attest the conveyance is mentioned as the 
excuse. What exactly happened after this up tothe 23rd June 
we do not know. On the 23rd June the 2nd defendant exe- 
cutes a sale deed (Ex. L=2Ex. IX) in favour of the 3rd defend- 
ant for Rs. 12,550 thus resuscitating the auction bid of the 
8th May which was cancelled by Ex. F. On the same day the 
3rd defendant exccutes a sale deed (Ex. L-1=Ex. X) in favour 
of Dr. Mathuram for Rs. 12,900. On the same day the 2nd 
defendant acting in the name of the lst defendant firm informs 
the plaintiff that they are unable to complete the sale in his 
favour and “they would not be duly discharging their duties as 
mortgagees exercising a power of sale if they complete the 


transaction for Rs. 9,000” and offer to return the advance . 


amount paid by the plaintiff with interest. This letter is 
Ex. III. They also obtained an indemnity bond from 
Dr. Mathuram (Ex. K=Ex. XI, dated 24th June). Thus the 
contract in favour of the plaintiff was broken and the present 
suit was filed by the plaintiff on the 4th July, 1927. for specific 
performance of the contract. Dr. Mathuram was made the 
4th defendant in the case. f 


The 1st defendant filed a written statement (which was 
adopted by the Znd defendant) in which they pleaded (1) that 
the plaintiff’s conduct in inducing the 2nd defendant to agree 


} 
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to sell the property for Rs. 9,000 within two days of the auction 
by private sale was fraudulent; (2) as he did this with full 
notice of the contract in favour of the 3rd defendant he was 
not entitled to specific performance; (3) the agreement to sell 
in favour of the plaintiff was subject to the condition that if 
the 3rd defendant should perform his contract the plaintiffs 
agreement should stand cancelled; (4) the plaintiff did not pay 
the balance of the purchase money within the stipulated time; 
(5) the draft conveyance submitted by the plaintif included 
other properties which could not be sold; and (6) the plaintiff 
is not entitled to damages as he fraudulently induced the 2nd 
defendant to exercise the power of sale. The 3rd defendant 
repeated his pleas which were contained in the notices Ex. VII, 
O and U, issued on his behalf by Messrs. Kuppuswami Aiyar 
and Avadhani, vis., that he was ready with his money but the 
amount was not accepted, that his sale could not be cancelled 
and that time was not of the esserice of the contract. It says 
nothing about the questions put by the 3rd defendant to 
Mr. Krishnamurthi Aiyar and his not having received satisfac- 
tory replies. He also pleaded that the agreement between the 
plaintiff and the 1st defendant was subject to the condition that 
it should stand cancelled if the sale inhis favour was completed. 
The written statement of Dr. Mathuram is the same as that of 
the 3rd defendant. It is unnecessary to make any reference to 
the written statement of the 5th defendant, the Official Assig- 
nee. e 


A number of issues were framed (28) rather out of pro- 
portion to the simple nature of the suit. The Subordinate 
Judge found on the first issue that the contract in favour of the 
plaintif was a valid and bona fide transaction brought about in 
the best interests of both the parties though it was for Rs. 9,000, 
a sum lower than Rs. 12,550, for which it was knocked down 
in the auction. He found the second and third issues in favour 
of the plaintiff. On the 4th issue he found that the agreement 
to sell in favour of the plaintiff was not induced by fraud. On 
the fifth issue he found that the agreement in favour of the 
plaintif was not subject to any condition that it should stand 
cancelled if the 3rd defendant’s contract was completed. On 
the sixth issue he found that the plaintiff was always ready and 
willing to perform his contract. On the seventh issue he found 
that it was specifically enforceable. He found the 8th issue 
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also in favour of the plaintiff. On the 10th issue he found that 
the plaintiff was entitled to damages in the alternative. On the 
11th issue he found that the mortgagees were not trustees for 
the mortgagors. The 12th issue is the same as the fourth 
issue. The 13th, 14th, 15th and 19th issues he found for the 
plaintiff. On the 20th issue he found that Ex. D was binding 
on the 3rd and 4th defendants. On the 22nd issue he found 
that the auction sale in favour of the 3rd defendant was cancel- 
led by Ex. F. On the 18th issue he found that the plaintiff 
must be deemed to have taken undue advantage of the situation 
in which the 2nd defendant was placed and dictated his own 
terms. He therefore held that the plaintiff was not entitled to 
specific performance. He finally gave a decree for damages to 
the extent of Rs. 3,550 being the difference between the amount 
of the plaintiffs contract and Rs. 12,550. He also directed a 
refund of the advance money paid by the plaintiff with interest. 
The plaintiff files this appeal. 


On the 18th issue I am unable to agree with the finding of 
the Subordinate Judge that the plaintiff took any unfair 
advantage of the situation in which the 2nd defendant found 
himself. It is true that the amount for which the property was 
agreed to be sold to the plaintiff is much less than the figure up 
to which the bids at the auction proceeded. But this may be 
merely due to auction fever. We find there were only two 
bidders, vis., the plaintiff who was obviously very anxious to 
purchase the property and the 3rd defendant who as I will 
presently show was merely a speculator, and who was bidding 
merely with a view to make some profit out of the transaction. 
It is contended by the learned Advocate for the respondents 
that Dr. Mathuram’s evidence as D. W. 4 shows that he inst- 
ructed his agent to bid up to Rs. 15,000, If he really was so 
instructed it is rather surprising that he did not bid up to that 
amount. The suggestion for the respondents is that he went 
there too late for the bidding. But this is contradicted by the 
plaintiff and by Mr. Krishnamurthi Aiyar both of whom say 
that Dr. Mathuram’s agent was present. Dr. Mathuram’s agent 
himself has not given evidence. The truth probably is that 
though Dr. Mathuram was willing to purchase the property 
even for such a large amount as Rs. 15,000 because this village 
abuts another village of his own it may be he gave instructions 
to his agent not to bid against the 3rd defendant because he 
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knew that the 3rd defendant could not raise the necessary fund 
for carrying out the terms of the contract without borrowing 
somewhere and he expected to find an opportunity of finishing 
the sale on more favourable terms. It was suggested in one 
portion of the case by the plaintiff that the 3rd defendant him- 
self was at the time of the auction really acting on behalf of 
Dr. Mathuram or at any rate that he was in league with bim 
(vide paragraph 14 of the Subordinate Judge’s judgment). But 
I am not able to accept this suggestion. I do not see any reason 
why a man of the position of Dr. Mathuram while sending his 
own agent to bid at the auction should also have added a second 
string to his bow in the shape of the 3rd defendant and if they 
were really in league why the transaction did not fructify. It 
seems to me that the 3rd defendant was bidding on his own 
account. Though he had no money of his own probably he 
thought that Dr. Mathuram would be willing to pay something 
more to him and in that way he expected to make some profit. 
He thought that he could get the necessary 25 per cent. either 
from Dr. Mathuram himself or from some other person as a 
loan. No doubt in this expectation he ultimately failed. Dr. 
Matburam certainly would not lend him because he hoped to 
obtain the village on easier terms. The 3rd defendant has given 
evidence that he took money on the 9th and 10th. Mr. Krish- 
namurthi Aiyar swears that he did not come with any money. 
Even if the matter rests merely on tbe evidence of P. W. 2 
Krishnamurthi Aiyar on the one hand and that of the 3rd de- 
fendant on the other I would have no hesitation in accepting 
Mr. Krishnamurthi Aiyar’s evidence and rejecting that of the 
3rd defendant. But we have got a statement of Dr. Mathuram 
in Ex. R-2. -In this letter he says ‘As however the said 
Palaniandi Pillai failed to deposit 25 per cent. of the purchase 
money it appears that the suit properties were sold privately 
and without any notice again’. If asa matter of fact the 3rd 
defendant took money with him such a statement would not 
have been made by the 4th defendant in Ex. R-2 for the 4th 
defendant was by that time probably acting in Jeague with the 
3rd defendant or at any rate he was interested in attacking the 
validity of the agreement with the plaintiff. That validity 
depends upon whether the contract in favour of the 3rd defen- 
dant was properly cancelled or not. Ifthe 3rd defendant did 
carry money with him on the 9th and 10th and committed no 
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default Mr. Krishnamurthi Aiyar would not be justified in 
cancelling the sale by Ex. F but if he did not take money then 
the cancellation would be valid. It is inconceivable therefore 
that the 4th defendant would make a statement of this kind in 
Ex. R-2 which would not serve his purpose. I bave therefore 
no hesitation in holding that the 3rd defendant was not ready 
with his money either because nobody would oblige him or for 
some other reason and the sale in his favour was properly 
cancelled. Dr. Mathuram then found at the last moment that 
the agreement for sale was executed in favour of the plaintiff 
and he was anxious to somehow circumvent it. Finally on the 
23rd June the 2nd defendant, the 3rd defendant and the 4th 
defendant must have agreed to resuscitate the old auction bid 
and to effect the sale for Rs. 12,550 followed by a second sale- 
deed for Rs. 12,900 the difference of Rs. 350 being the 3rd 
defendant’s profit in the matter. Thus we see that though 
Dr. Mathuram might be willing to pay a high price in the last 
resort, somehow he did not instruct his agent to bid fora large 
amount at the sale on the 8th May. Now we must remember 
that Mr. Krishnamurthi Aiyar is a Vakilof 20 years standing 
‘and knows the condition of affairs in Trichinopoly and it is 
clear from Ex. F that they were all very apprehensive whether 
they would secure a bargain even for Rs. 9,000. Ex. F refers 
to “after great trouble and persuasion”. We are not therefore 
justified in thinking that the sale in favour of the plaintiff for 
Rs. 9,000 was a transaction entered into in haste and without 
care merely because in the events that turned out there was a 
purchaser willing to purchase the property for Rs. 12,900. 
That gentleman somehow kept himself in the back ground and 
there is not the smallest doubt that the 1st defendant firm and 
their local legal advisor Mr. Krishnamurthi Aiyar were appre- 
hensive whether they would get a bargain for Rs. 9,000. 


Mr. Varadachariar the learned Advocate for the respon- 
dents at one stage suggested that Mr. Krishnamurthi Aiyar 
was colluding with the plaintiff and brought about an improper 
sale to the detriment of the 1st defendant firm. But in other 
parts of his argument he said it was not necessary for him to 
go so far and he would content himself with showing that 
Mr. Krishnamurthi Aiyar was mistaken and under his mistaken 
advice the 2nd defendant acted in a hurry. Ifthe lst and the 
2nd defendants had since discovered that Mr. Krishnamurthi 
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Aiyar was not discharging his duties as their honest legal 
advisor or acted under a mistake they would have raised the 
point in their written statements but there is not the faintest 
indication about it in their written statements. All that we 
have got in the written statement is 

“that the plaintiffs conduct in taking unfair advantage of the situtation 
in which the 2nd defendant was placed and inducing him to sell the property 
for Rs. 9,000 was fraudulent.” 

The evidence shows that the plaintiff and the 2nd defen- 
dant did not even meet. The agreement was settled between the 
plaintif and Mr. Krishnamurthi Aiyar. I think there is 
nothing in the evidence to support the suggestion of misrepre- 
sentation by Mr. Krishnamurthi Aiyar to his clients whether 
honest or otherwise. In my opinion all the parties thought at 
the time that Rs. 9,000 was all that they could get and if so a 
mortgagee with a power of sale is justified in entering into 
such a transaction. 


The position of a mortgagee with a power of sale was 
described in Haddington Island Quarry Company, Lid. v. 
Husoni. The Judicial Committee quote with approval the 
dictum of Kay, J. in Warner v. Jacob,8. Kay, J. said: - 

“a mortgagee is, strictly speaking, not a trustee of the power of sale. It 
is a power given to him for his own benefit, to enable him the better to 
realise his mortgage debt. If he exercises it bona fide for that purpose, 
without corruption or collusion with the purchaser, the Court will not inter- 
fere, even though the sale be very disadvantageous, unless indeed the price 
is so low as in itself to be evidence of fraud ”. 

Now in my opinion all the evidence in the case shows that 
the price is certainly not so low as in itself to be evidence of 
fraud and that there is absolutely no evidence of collusion or 
corruption either on the part of the Ist defendant or on the 
part of Mr. Krishnamurthi Aiyar. There is nothing in the 
case to show that any unfair advantage was taken by the 
plaintiff of the situation in which the 2nd defendant found 
himself. When it was pointed out to him that he bid at the 
auction up to Rs. 12,500 the plaintiff must have said that he 
had to do so as against the 3rd defendant’s bids but now that 
there was not the competition of the 3rd defendant he was not 
prepared to pay more than Rs. 8,000. Ultimately the bargain 
was settled at Rs. 9,000. The decision in Kennedy v. De 


1. (1911) A.C, 722. 2. (1882) 51 LJ. (Ch.) 642, s.c. 20 Ch. 220. 
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Trafford,1 also shows that the only requirement is that the 
mortgagee should act in good faith. Mr. Varadachariar the 
learned Advocate for the respondents referred to National 
Bank of Australia v. United Hand-in-Hand and Band of Hope 
Company.8 But that was a case where the mortgagee himself 
purchased the property in execution of the decree obtained 
collusively between the mortgagor and the Directors. He also 
relied on Chabildas Dallubhai v. Dayal Mowji,3 where there 
were some negotiations for a compromise and the bidders had 
thereupon left. The compromise failed and the old bidding 
was taken and the sale was knocked down in favour of the last 
bidder. It was rightly held that the sale was not one which 
ought to be upheld. I do not think these cases will help the 
respondents. In my opinion the lst defendant firm through 
their authorised agent the 2nd defendant acted entirely bona 
fide in entering into the agreement on the 10th May, 
with the plaintiff for selling the property for Rs. 9,000. 
Neither their conduct nor the conduct of Krishnamurthi 
Aiyar can be questioned. That being so, unless some good 
reasons can be given for not giving specific performance it 
ought to be decreed. Respondents relied on S. 22, cl. (2) of 
the Specific Relief Act but obviously the term “hardship on 
the defendant” in this section is used in the sense of some 
collateral hardship and not merely the diminution of the 
purchase money. The illustrations which are all based on 
English law clearly show this and the term hardship is used in 
the same sense as it is used in English law (vide Fry on 
Specific Performance Chapter VI). The inadequacy of con- 
sideration is separately discussed in Chapter VII and as already 
stated it is not clear that any inadequacy in this case has been 
established. Reference has been made to S. 28 (b) of the 
Specific Relief Act but I have already shown that the evidence 
does not disclose that the consent of the 2nd defendant was 
obtained by misrepresentation or undue influence of the other 
party to the contract or of any -other person. So this section 
does not help the respondents. In my opinion it is very desir- 
able that persons in the position of the Ist defendant firm 
should carry out their contracts and should not be allowed 
lightly by Courts to break their given word on the ground of 


ee 
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mere technical pleas or imaginary hardship. In my opinion 
there are no adequate grounds for refusing specific perform- 
ance. 

At one time it was suggested by Mr. Varadachariar that 
this is not a contract in which time was of the essence of the con- 
tract. He relied on Jamshed Khodaram v. Burjorjs Dhunjibhai.1 
Whatever resemblance there may be in the terms of this and the 
terms of that contract there are certainly important differences. 
That was a private contract whereas the case before 
us is a case of auction. The time allowed in that case for the 
completion was two months and apparently such a long time 
was allowed in that case for investigation of title. There is 
neither investigation of title nor any long interval in the case 
before us. But apart from these circumstances it is certain 
that even if time was not of the essence of the contract in the 
beginning it was made so afterwards. In the present case a 
further agreement was executed on the 8th May, by the 3rd 
defendant and Ratnam according to which they took some 
further time. This document was handed over finally to the 
4th defendant and has not been produced in the case. It is said 
by 3rd defendant that it was destroyed. We presume that if 
produced its terms would go against the defendants. At least 
by the second arrangement if not from the beginning time was 
certainly of the essence of the contract. So this argument will 
not avail the defendants. 

I would therefore allow the appeal and give the plaintiff’s 
suit a decree for specific performance and possession (in sub- 
stitute for the damages decreed by the Court below) with costs 
throughout. All the defendants will be liable for costs in the 
Court below. In appeal the 4th defendant only will be liable 
for costs. 


Cornish, J.—I agree that the appeal should be allowed. It 
has been proved by the evidence of P. W. 2, the Vakil Krishna- 
murthy, which the Subordinate Judge was entitled to believe, 
that when Palaniyanidi on the evening of the 8th May, after the 
property had been knocked down to his bid, was unable to 
furnish the 25 per cent. deposit required by the sale conditions, 
the mortgagee-vendors gave him an extension of time till 
10 O'clock next morning; it being agreed that if the thoney 





1. (1915) L, R 43 I. A. 26: LL.R. 40 Bom. 289: 30 M L.J. 186 (P.C). 
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was not then paid the contract should be cancelled. This agree- 
ment was reduced to writing and executed by Palaniyandi and 
one Rathnam. It has not been produced. There is evidence 
that it has been destroyed. P. W. 2 says it was handed over 
to Dr. Mathuram at the time of the sale deed subsequently 
executed in his favour by Palaniyandi. Mathuram says he 
never saw it. Palaniyandi says that Rathnam tore it up as un- 
necessary after the execution of the sale deed in favour of 
Palaniyandi. I think it very probable that Palaniyandi is 
speaking truth, and that the document has been destroyed. But 
the evidence of its contents is sufficiently proved to enable us 
to hold that it was expressly agreed between the 2nd defendant- 
mortgagee and Palaniyandi that he was to pay the 25 per cent. 
deposit before 10 a. w. on the 9th and that the contract was to 
be cancelled if he did not. S. 55 of the Contract Act provides. 
that if a party to the contract has failed to do a certain thing 
which he has promised to do before a specified time, the 
contract is voidable at the option of the promisee if the inten- 
tion of the parties was that time was of the essence of the 
contract. Their Lordships in Jamshed Khodaram v. Burjorji 
Dhunjibhat,) have stated that S. 55 lays down no principle 
different to those which obtain under English law as regards 
contracts for the sale of land. But in order that time shall be 
regarded as essential the intention must be clearly expressed in 
the agreement. In the case above cited their Lordships say :— 


“The language will have this effect if it plainly excludes the notion that 
these time limits were merely of secondary importance in the bargain, and 
that to disregard them would be to disregard nothing that lay at its founda- 


tion”. 

I think that the terms of the agreement which have been 
deposed to, and the circumstances in which it was made, leave 
no doubt that the stipulation that payment should be made 
before 10 a. m. on the 9th went to the very root of the agree- 
ment, and that the parties intended that if payment was not 
made within that time limit the contract of sale was to be 
cancelled. The defendant-mortgagees acted entirely within 
their rights in giving notice (Exhibit F) of cancellation to 
Palaniyandi, on his failure to make the deposit within the 
stipulated time, and from that moment the contract to sell the 
land to him was at an end. 


1, (1915) L. R. 43 L A 26: LL.R. 40 Bom, 289: 30 M. L. J. 186 (P.C). 
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The only question is whether there are any grounds why 
the Court should decline to enforce the defendant-mortgagees’ 
contract to sell the land to plaintiff. The only ground that they 
raise in their pleadings by way of defence to his claim to 
specific performance is that plaintiff fraudulently and specula- 
tively induced the 2nd defendant to sell for Rs. 9,000 with full 
notice of the contract in favour of Palaniyandi. The answer 
to this allegation is to be found in the letter Ex. F already 
referred to. It was written by the Vakil Krishnamurthy on the 
instructions of 2nd defendant, and 2nd defendant has said that 
its statements are correct. In this letter Palaniyandi was told 
that 2nd defendant suspected him of dishonestly running up 
the bids at the auction without any intention of purchasing the 
property and that 2nd defendant “ had after great trouble and 
persuasion to settle a private sale to S. Pichai Moideen (the 
plaintiff) for a price of Rs. 9,000”. So that what the 2nd 
defendant was putting forward at the time of the sale was that 
only after great trouble and persuasion had he been able to 
induce the plaintiff to offer Rs. 9,000. There is not the faintest 
indication in this letter that it was the 2nd defendant whose 
will was overborne by the inducements of the plaintiff. The 
2nd defendant says that he did not see the plaintiff personally, 
but that Krishnamurthy acted for him and after some negotia- 
tion Krishnamurthy came and:told him that he had settled for 
Rs. 9,000. Obviously the 2nd defendant was content to accept 
this price, and he executed Ex. C to plaintiff in which it is 
recited, 

“Hence in consideration of the fact that the price might go down if 
there were any any further delay in effecting a sale of the lands in the said 
village we have agreed to take the aforesaid price.” 

Krishnamurthy’s evidence is that after Palaniyandi’s 
backsliding 2nd defendant was anxious to sell by private treaty, 
and at his request the witness sent for plaintiff, the next 
highest bidder at the auction. Accordingly, the plaintiff was 
sent for. The witness proceeds :— 

“2nd defendant then asked him to accept the property for Rs. 12,500 
according to his bid at the sale. He (i.e., plaintiff) refused to take it for 
any thing over Rs. 8,000. 2nd defendantwanted at least Rs. 10,000. And 
as a middle course he finally accepted Ks. 9,000. (Plaintiff) also agreed to 
pay that amount. There was an agreement and counter-agreement to that 
effect. Exs. C and C-1. Plaintiff at once paid 25 per cent. of the agreed 
price to 2nd defendant. Then 2nd defendant asked me to prepare a notice 


(Ex. F) to the effect that 3rd defendant’s (Palaniyandi) sale was cancelled 
and that a sale for Rs, 9,000 had been concluded.” 
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The Subordinate Judge has rightly held that the defen- 
dants’ contract with plaintiff was not induced by any fraud on 
his part. But he appears to have thought, by his reference to 
S. 28, Specific Relief Act, that specific performance could not 
be decreed because the difference between Rs. 9,000 which the 
plaintiff agreed to pay on the 10th and Rs. 12,500 which he 
bid at the auction on the 8th is evidence of undue advantage 
taken by the plaintiff. I think that S. 28 has no application. 
The section relates to contracts that cannot be enforced because 
they are invalid on account of fraud, undue advantage, mis- 
representation, etc. The contract here has been found to bea 
valid contract, and plaintiff has been given damages for its 
breach. The appropriate section is therefore S. 22, which 
provides that: 


“the Court may properly exercise a discretion not to decree specific 
performance where the circumstances under which the contract is made are 
such as to give the plaintiff an unfair advantage over the defendant, though 
there may be no fraud or misrepresentation on the plaintiff's part.” 


The test is, did the plaintiff in the particular circumstances 
take an improper advantage of his position or the difficulties of 
the defendant: Davis v. Maung Shwe Gol. The portions 
of the documentary and oral evidence which I have set out 
satisfy me that there was no unfairness in dealing on the part 
of the plaintiff. He and 2nd defendant stood on terms of 
equality in the negotiations for the re-sale, and 2nd defendant 
had his legal adviser at his side. It is clear that 2nd defendant 
had made up his mind that Palaniyandi had run up the bidding 
with the object of frustrating the auction sale, and that in the 
circumstances a private sale was expedient. The plaintiff was 
entitled to make the best bargain he could and there were no 
competitors to force up the price. Be it admitted that plaintiff 
got the property much below its value. But, as is observed in 
Fry on Specific Performance, page 213, 


“to make a contract for an insufficient consideration incapable of 
enforcement by the purchaser would be practically to prevent a man from 
selling his property at less than its value . . . . however desirous he 
might be to sell ıt for the price actually obtained . . . and however un- 
willing or unable the purchaser might be to purchase at its full value.” 


In my judgment the bargain was perfectly fair, and 
plaintiff is entitled to enforce it against the defendants. 

It has also been contended that the Court would be 
justified in refusing specific performance under Clause II of 
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On 6th July, 1922, notice was sent to the sureties to 
produce the articles and they filed an application on 31st 
, August, 1922, that the properties should be sold at the place 
where they were kept as they consisted of logs of timber. This 
request was granted. They did not produce the articles. On 
the 11th September, 1922, the debtor and the 1st surety applied 
to the Court in M. P. No. 1090 of 1922, urging that as the 
decree-holder had failed to apply for the sale of the property 
within two months of the date of the precept the attachment 
was not in force, and they prayed that the surety bond might be 
cancelled. It was held that they were barred by estoppel and 
res judicata from raising the contention and this decision was 
confirmed in appeal. 

On 20th November, 1922, E. P. No. 618 of 1922, was put 
in to arrest the 1st surety. There was a further application 
dated 2nd March, 1923, to the same effect. The Ist surety was 
arrested and kept in jail for 6 months the proceedings terminat- 
ing in September, 1923, when the petition was closed. 

On 18th January, 1926, M. P. No. 126 of 1926, was put in 
for transfer and to have the assignment recognised in favour of 
the assignee decree-holder and a similar petition on M. P. No. 
564 of 26th June, 1926, to have the assignment recognised. 
On 18th August, 1926, the present E. P. was put in by the 
assignee decree-holder to execute the decree by the arrest of 
the 2nd surety, the respondent. 

The District Munsif found it barred by limitation. He 
thought apparently that it came under Art. 182 of the Limita- 
tion Act. On appeal the learned District Judge held that in the 
form it was presented it was not maintainable and that in any 
case it was time barred as against the 2nd surety (respondent). 

I agree in every point with the view taken by the learned 
District Judge. In Rajah Raghuber Singh v. Jai Indra 
Bahadur Singhi the Privy Council held no doubt that a suit is 
not necessary to enforce a bond like the present and laid down 
the procedure but their Lordships say (at p. 167) 

“Tt remains therefore that there is an unquestioned liability and there 
must be some mode of enforcing it and that the only mode of enforcing it 
must be by the Court making an order in the suit upon the application to 


which the suteties are parties, that the properties charged be sold unless 
before a day named the sureties find the money”. 


1. (1920) L.R. 46 LA. 228: LL.R. 42 All 158: 38 ML J. 302 (P.C). 
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In that case what was to be produced was money, here it 
is articles, but the bond was of the same sort. 

This has been interpreted by a Bench of this Court in 
Sankunni V ariar v. Vasudevan Nambudripad!, as follows: 


“This is certainly authority for the proposition that although the case 
does not come within the terms of S. 145, the Court has inherent power to 
enforce the bond without recourse to a suit”. 


I am bound by this opinion and cannot therefore follow 
Madho Prasad v. Pearey Lals, which case was no doubt after 
the Privy Council decision, but in it the Privy Council decision 
is not alluded to at all, and it was apparently not brought to 
the notice of the Court. It is clear therefore that steps to 
enforce a bond of this sort do not fall under S. 145. Steps 
therefore taken in execution against the judgment-debtor are 


not steps against the sureties nor are steps in execution against - 


the sureties, steps in execution of the decree itself, There is 
no authority at all to the contrary and the injustice and anoma- 
lies of any doctrine which would render steps in execution 
against the judgment-debtor steps against the sureties, who 
have only agreed to produce certain articles attached in execu- 
tion, are obvious. In the first place it would mean that even if 
the sureties have produced the articles, so that their obligation 
under the bond-has been fully discharged, yet execution is still 
somehow proceeding against them if subsequent execution is 
taken against the judgment-debtor for the balance not covered 
by the articles sold. It would also follow that where the sure- 
ties had not produced articles, of perhaps quite a trifling value, 
and no steps had been taken against them to enforce their bond, 
the decree-holder could come up some 12 years afterwards, if 
he had kept execution of the decree alive by proceedings against 
the judgment-debtor, and say that limitation was saved. 

In furnishing such security the sureties cannot have any 
legal knowledge imputed to them except that there has been a 
decree against somebody, that property has been attached in 
execution of it, and that they have made themselves responsible 
for its production to Court when called for. They need not 
even know who the judgment-debtor is, nor do they undertake 
the smallest responsibility for his conduct or for paying the 
decree amount. Ths injustice therefore of counting steps 
taken against him in execution, with which they have no 


OO 
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concern, and of which they may have no knowledge, to save 
limitation against them in enforcing their bond, if they have 
defaulted, is obvious. It is unnecessary to consider the converse 
case whether steps taken against the sureties will be steps 
against the judgment-debtors to save limitation. Consequently 
the petitions of 18th January, 1926 and 8th June, 1926, are not 
available to save limitation. 

But it is argued that at least the petition for arrest taken 
out against the 1st surety on 2nd March, 1923, which was not 
disposed of till September, 1923, wilt make this E.P. against 
the 2nd surety on 18th August, 1926, in time. {agree with the 
learned District Judge that, looking at the decisions in Rajah 
Raghubar Singh v. Jai Indra Bahadur Singh, and Sankunni 
Variar v. Vasudevan Nambudripads, the present application is 
governed by Art. 181, and not Art. 182, of the Limitation Act. 
Assuming that the E. P. of 2nd February, 1923, could save 
limitation, as against the lst surety it is, I think, quite clear 
that it cannot do so with regard to the second surety. The 
mere fact that the name of the 2nd surety is mentioned in that 
application, without any relief being sought against him is not 
enough (Vide Wasir Baksh v. Hari Ram). 

I may mention a case which came to my notice after argu- 
ments and to which I afterwards drew the attention of the 
learned Advocates though, for reasons to be stated, I am not 
prepared to follow one of the opinions expressed in it. This is 
a Civil Miscellaneous Second Appeal No. 211 of 1927, recently 
decided by Madhavan Nair, J., and reported in Rami Reddi v. 
Gurumuriht4. The learned Judge there held that the cause of 
action in a case of this sort arose on the date on which the 
conditional liability to produce the property came into existence, 
f.e., the date of the security bond, and not on the date that the 
surety defaulted in producing it. Of course if that view is 
correct the appellant is still more out of time as the date of the 
security bond is 7th April, 1922, but I will assume for the 
purposes of the argument that the date is the one he contends 
for, when default in production was made, which is put at 11th 
September, 1922, when the sureties put in the petition asking 
that the bond should be cancelled. 





1. (1920) L.R. 46 I.A. 228: LL.R. 42 All 158: 38 M.L.J. 302 (P. C.). 
2. (1926) 51 M.L.J. 239. 
3, ALR. 1922 Lah 208. 4, (1932) M.W.N, 1296, 


Jamundas 
Ravuji 
Sait 


v. 
Krishnan, 
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Madhavan Nair, J. while, in the matter of holding that a 
suit to enforce the bond is not necessary, he refers to Sankunnt 
Variar v. Vasudevan Nambudripad!, states in an earlier para- 
graph that no authority had been quoted that the provisions of 
S. 145 will not apply and he says that resort is invariably had 
to S. 145, Civil Procedure Code, in such cases. 

In my opinion the two cases quoted above are clear autho- 
rities that S. 145 does not apply and the Bench in Sankunni 
Variar v. Vasudevan Nambudripad1 has read the Privy Council 
decision in that sense. It would have been perfectly easy for 
their Lordships to have said that though a suit is not necessary 
S. 145 will apply. Instead of that they give quite a different 
procedure which is to get an order from Court, after notice to 
the sureties, that the bond is forfeited and then to proceed to 
execute that order. As I said above I am in any case bound by 
the Bench view on the point. Some argument was raised about 
estoppel or res judicata on account of the decision in M. P. 
No. 1090 of 1922. There, I consider, is no estoppel arising 
from that petition nor res judicata with regard to the conten- 
tion that the present petition is in the wrong form and that it is 
time barred. That petition C.M.P. No. 1090 of 1922, was one 
to declare the bond cancelled and the only effect of its dismissal 
was to settle that the bond was in force and executable then. 
The E. Ps. for arrest on the Ist surety were taken out subse- 


` quently to this and even if they could be res judicata as against 


the lst surety on the point that the execution could be taken 
out in this way, without an order of liability on the bond being 
passed by the Court, they could not possibly be res judicata 
against the 2nd surety against whom no action was sought under 
them. In my opinion the procedure now adopted is misconceiv- 
ed being premature. It is necessary first to obtain an order of 
the Court declaring the bond of the 2nd surety forfeited. Even 
if the present petition were to be treated as such an application 
it is barred by limitation being made more than three years not 
only from the date of the bond (if the view of Madhavan 
Nair, J., in the case quoted above be taken as correct), but also 
from the date of the alleged default. The second appeal fails 
and is dismissed with costs. 

S. R. Appeal dismissed. 





1. (1926) 51 M.L.J. 239. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


Present:—Lorp ATKIN, Logp THANKERTON AND SIR 
GEORGE LOWNDES. 


Ras Behari Lal and others .. Appellanis* 
v. 
The King-Emperor 7 .. Respondent. 


Criminal trial—Trial by jury—lricompetence of juror arising from 
ignorance of English language—Evidence of —If admissible after verdict— 
Evidence of juror himself, if admisstble—Legality of conviction. 


For the purpose of setting aside the verdict of a jury, evidence is not 
admissible by jurors to prove what discussions took place in the jury box or in 
the jury room. But the question whether a juror is competent for physical 
or other reasons to understand the proceedings is not a question which 
invades the privacy of the discussions in the jury box or in the retiring room. 
That can be proved by the verdict of the juror himself; and such evidence is 
admissible even after verdict. Where, therefore, the appellants were convict- 
ed and sentenced after a trial before the Sessions Judge and a jury, and it 
subsequently transpired that one of the members of the jury had not sufficient 
knowledge of the English language to enable him to follow the proceedings, 


Held, that evidence was admissible even after verdict to establish the 
incompetence of ajuror arising from his inability to understand the proceed- 
ings, and the result of the trial being a clear miscarriage of justice, the 
convictions and sentences must be set aside. 


Appeal No. 21 of 1933, by special leave, against a judg- 
ment of the High Court, Patna, dated 28th June, 1932, which 
affirmed a judgment of the Sessions Judge of Patna, dated 
28th May, 1932, convicting the appellants of murder and 
rioting. 

D. N. Pritt, K.C. and Sydney Smith for appellants. 

Dunne, K.C. and Wallach for respondent. 


27th July, 1933. Their Lordships’ judgment was delivered 
by 

Lorp ATKIN.—This is an appeal by special leave. The 
appellants were tried by the Sessions Judge of Patna, sitting 
with a jury of seven. They were found guilty by a majority 
verdict of six to one on charges of murder and rioting. Appel- 
lants Nos. 1-7 were sentenced to death and No. 8 to transporta- 
tion for life. They appealed to the High Court, but their 
appeal was dismissed. The sentences on appellants Nos. 2, 3, 6 
and 7 were subsequently commuted by the Local Governor to 
transportation for life. 





* P, C. Appeal No. 21 of 1933. ~ 27th July, 1933. 
R—65 
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On their application for leave to appeal to His Majesty in 
Council it was asserted that one of the seven jurors did not 
understand English, the language in which some of the evidence 
appears to have been given, and in which the addresses of 
counsel were made and the charge of the Sessions Judge was 
delivered. This contention had been put forward on their 
behalf in their appeal to the High Court. It was originally 
supported by an affidavit upon which the learned Judges of 
that Court properly refused to rely. A second affidavit to the 
same effect of a more reliable character was tendered on the 
last day of the hearing, but was rejected as too late, and the 
appeal was (as already stated) dismissed. 


Under these circumstances an enquiry was by order of His 
Majesty in Council directed to be held by the High Court as to 
the truth of the allegations so made. The High Court reported 
that the juror in question did not know sufficient English to 
follow the address of the lawyers and the Judge’s charge or the 
English evidence. It was after consideration of this reportand ` 
upon this ground that special leave to appeal was granted. 


On the appeal coming on for hearing before the Board 
counsel for the Crown has not impugned the correctness of the 
report and bas admitted that on this finding the convictions 
cannot be maintained. In their Lordships’ opinion, this is 
necessarily the correct view. They think that the effect of the 
incompetence of a juror is to deny to the accused an essential 
part of the protection accorded to him by law and that the 
result of the trial in the present case was a clear miscarriage of 
justice. They have no doubt that in these circumstances the 
conviction and sentence should not be allowed to stand. They 
think it was most unfortunate that this matter was not fully 
enquired into by the High Court when the appeal was before it. 
Had the learned Judges been satisfied then of the truth of the 
facts now established, it would have been open to them under 
the provisions of S. 423 of the Criminal Procedure Code, if 
they so thought fit, to have reversed the findings and sentences. 
of the Sessions Judge and ordered the appellants to be re-tried, 
a course which, in their Lordships’ opinion, would have fully 
met the ends of justice. 


Since the hearing of the case their Lordships have had 
their attention directed to the case of R. v. Thomas, a decision 
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of the Court of Criminal Appeal given on the very date upon 
which this present case was before their Lordships. Owing to 
the remarkable fact that there is no official shorthand note of 
judgments delivered by the Court of Criminal Appeal their 
Lordships might have been in a difficulty if they had not had 
the advantage of seeing an advance copy of the report to be 
published in the Criminal Appeal reports. In that case the 
appellant had been convicted at the Merioneth Quarter Sessions 
of sheepstealing. He appealed on the ground amongst others, 
that two of the jurors had not sufficient knowledge of the 
English language to enable them to follow the proceedings. 
His counsel sought to use affidavits by the jurors in ques- 
tion to that effect. The Court refused to receive the evi- 
dence and dismissed the appeal against the conviction, 
although on other grounds they reduced the sentence. It 
would appear from the report that the judgment was based in 
part upon the well established ground that for the purpose of 
setting aside the verdict evidence is not admissible by jurors to 
prove what discussions took place in the jury box or in the jury 
room. It was further based upon the proposition that when a 
verdict is delivered in the sight and hearing of all the jury 
without protest their assent is conclusively inferred. The 
suggestion was made arguendo, but does not seem to have beer 
decided that if a juror was disqualified by law the objection 
could not be entertained after verdict. If their Lordships 
agreed with all the grounds of this decision they would have 
had to consider whether, notwithstanding the lack of opposition 
by the prosecution they would have interfered with the decision 
of the High Court at Patna. But with the greatest respect for 
the learned members of the Court of Criminal Appeal they are 
unable to accept the reasons given for this decision. The 
question whether a juror is competent for physical or other 
reasons to understand the proceedings is not a question which 
invades the privacy of the discussions in the jury box or in the 
retiring room. It does not seek to inquire into the reasons for 
a verdict. If the alleged defect of the juror could be proved 
at all aliunde there seems to be no reason why the evidence of 
the juror himself should not be available either for or against 
the allegation. It would seem remarkable that if evidence of 
neighbours could be given that a juror did not understand 
English, it should not be open to the prosecution to produce the 
strongest evidence possible by calling the juror himself to show 
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that he fully understood the proceedings. Similarly their 
Lordships are unable to accept the view that any presumption 
of assent by all the jurors to a verdict given in their presence is 
decisive of or indeed relevant to the question. The problem is 
whether the assent so given or inferred is of a competent juror, 
f.e., in such a case as the present not so incapacitated from 
understanding the proceedings as to be unable to give a true 
verdict according to the evidence. The objection is not that he 
did not assent to the verdict, but that he so assented without 
being qualified to assent. 


- It is noteworthy that in the case of Ellis v. Deheer1 evi- 
dence was permitted to be given that some of the jurors though 
present in Court were not able to see or hear the foreman give 
their verdict, and that the evidence of the fact was the evidence 
of the jurors themselves. The judgments draw pointed attention 
to the distinction between evidence of what takes place in the 
jury box and jury room, and evidence of what takes place in 
open Court. Accepting the evidence the Court of Appeal 
granted a new trial. There is an interesting case of Ex parte 
Morris, where a rule fer a certiorari was applied for to quash 
a conviction at Quarter Sessions on the ground that one of the 
jurors was intoxicated. The only evidence was that of a 
solicitor based on information. The Court, Phillimore and 
Walton, JJ., refused the rule on the ground that the evidence 
was insufficient, but gave leave to renew it, and said that if 
tenewed there should be an affidavit as to the circumstances 
from one of the other jurymen. 


So far as R. v. Thomas is a decision as to the admissibility 
of evidence of the juror himself it is true that it does not cover 
the present case, for in India there was evidence other than that 
of the jurors concerned, though at the inquiry some of the 
jurors impugned were in fact, called. Their Lordships have 
already stated their difficulty in accepting the view that the 
evidence even of the jurors was inadmissible. But so far as 
R. v. Thomas decides that no evidence is admissible after 
verdict to establish the inability of a juror to understand the 
proceedings their Lordships definitely disagree with it. A 
valuable contribution to the discussion is made in the case of 





1. (1922) 2 K. B. 113. 2. (1907) 72 J. P. 5, 


i ERNE Aa 
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Mansell v. The Queenı by Lord Campbell delivering the judg- 

ment of the Court of Queen’s Bench on a writ of error. The 

plaintif in error had been convicted of murder, and one cause 

of error assigned was that the presiding Judge at the trial had 

directed a juror not to be sworn who had declared himself to 

have a conscientious objection to capital punishment; holding 
this to be no error Lord Campbell said : 


“We are not now to define the limits of this authority ; but we cannot 
doubt that there may be cases, as if a juryman were completely deaf, or 
blind, or afflicted with bodily disease which rendered it impossible to continue 
in the jury box without danger to his life, or were insane, or drunk, or with 
his mind so occupied by the impending death of a near relation that he could 
not duly attend to the evidence, in which, although from their being no 
counsel employed on either side, or for some other reason, there is no 
objection made to the juryman being sworn, it would be the duty of the 
Judge to prevent the scandal and the perversion of justice which would arise 
from compelling or permitting such a juryman to be sworn, and to join ina 
verdict on the life or death of a fellow creature.” 

This duty has later been held to be a continuous duty 
throughout the trial. It would be remarkable indeed, if what 
may be “a scandal and perversion of justice ” may be prevented 
during the trial, but after it has taken effect the Courts are 
powerless to interfere. Finality is a good thing, but justice is 
a better. According to ordinary procedure in criminal trials 
the accused has a right of challenge either peremptory, or for 
cause; and it may very well be that if knowing the alleged 
defect he stands by and takes his chance of a verdict he is 
precluded from thereafter taking the objection. But if the 
cause of objection is in fact unknown to him, there appears to 
be no reason why the Court in a proper case should not give 


effect to it. 


The result of upholding the objection is that there has been 
a mis-trial. In England the ordinary order would be in such 
circumstances to award a venire de novo as in the case of R. v. 
Wakefield’, where a person not qualified and not summoned, 
personated on the jury a man who was qualified and had been 
summoned. Their Lordships, however, think it desirable that 
any discretion as to any consequential order should be exercised 
by the High Court, and they content themselves, therefore, with 
humbly advising His Majesty that the appeal should be allowed, 
that the dismissal of the appeal by the High Court should be 





1, (1857) 8 E, & B. at 80, 2.. (1918) 1 K. B. 216. 
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Teversed, and the convictions and sentences set aside, leaving 
the representatives of the Crown in India to take such steps in 
tbe matter of a re-trial as may be open to them there. 

Solicitors for appellants: H. S. L. Polak and Co. 

Solicitor for respondent : Solicitor, India O fice. 

K. J. R./S. R. Convictions set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE CURGENVEN AND Mer. JUSTICE 
SUNDARAM CHETTY. 


M. S. Gopalaswami Chettiar .. Appellani* (Plaintiff) 
v. 
The Secretary of State for India in 
Council represented by the 
Collector of Salem .. Respondent (Defendant). 


Cotton Duties Act (II of 1896), S. 9—Failure by assessee to submit 
return—Penaliy under S. 25 not the only alternattve—Power of Collector 
nevertheless to make assessment—Power to realise arrears—Lapse of time, 
no defence—Assessee ceasing to be owner of factory at the time of assess- 
ment—Liability not affected—Interpretation of Staintes—Fiscal Act—Sirict 
construction—Rule not applicable to matters of procedure—Construction 
enabling a person to profit by his own wrong to be avoided. 


The power of the Collector to make the assessment under S.9 is not 
limited either by any defect in the return or even by the absence of any 
return. The return is only intended to facilitate assessment but it is not an 
indispensable pre-requisite of it. 

If the legislature enables something to be done, it gives power at the same 
time, by necessary implication, to do everything which is indispensable for 
carrying out the purpose in view. 

Scott v, Legg, (1876) 2 Ex. D. 39 and Dutton v. Atkins, (1870) 6 Q. B. 
373, referred to. 


The principle that a statute which imposes a duty must be strictly con- 
strued does not extend to mere matters of procedure for collecting the ims 
post 


Any construction of a statute would be rejected, if escape from it were 
possible, which enables a person to defeat a statute or impair the obligation 
of his contract by his own act or otherwise to profit by his own wrong. 
Maxwell on The Interpretation of Statutes, 7th Ed., p. 190, ref. 


THe imposition of a penalty under S. 25 of the Cotton Duties Act for 
failing to make a return as required by S.-8 does not ‘affect’ the liability to 
duty. i j 


A person who has become liable to pay duty and who fails to submit the 
return required by S. 8 of the Act cannot plead lapse of time between the 
production of his goods and the initiation of steps to assess them as a defence 
to the claim. . . moa tas 








*Appeal No. 45 of 1927. ©. 10th February, 1933. 
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The assessee who at the time when a return was called for was the 
owner of the factory and who had made a profit from the goods liable to duty 
does not cease to be liable to pay the duty merely because at the time of the 
assessment he has parted with the ownership of the factory. 

Appeal against the decree of the Court of the Subordinate 
Judge of Salem, dated 24th August, 1926 and passed in O. S. 
No. 3 of 1924 (O. S. No. 56 of 1924 on the file of the District 
Court, Salem). 


K. V. Sesha Atyangar for appellant. 


The Government Pleader (P. Venkataramana Rao) for 
respondent. 


The Court delivered the following 


Juvements. Curgenven, J—The plaintiff, now appellant, 
sued to recover a sum of Rs. 6,300 from the Government in the 


following circumstances. In 1913 he started the Salem knitting 


factory and remained its proprietor until March, 1923, when 
he sold it to the Salem Industrials. The factory produced 
cotton banians and it is not disputed that its products were 
liable to duty under the Cotton Duties Act, II of 1896. 
Although the duty was payable monthly, no steps were taken to 
collect it until February, 1923, when the Revenue Divisional 
Officer called upon the plaintiff to submit a return showing the 
quantity and value of goods produced in the factory up to 31st 
December, 1922, so that the duty might be assessed and levied. 
The plaintiff did not answer this reference, and a further 
demand was made on Sth April, 1923. This also met with no 
response and on 11th July the Revenue Divisional Officer passed 
orders assessing the goods produced at the factory from its 
establishment up to the end of 1922 at Rs. 6,300. The plaintiff 
who had, as already stated, ceased to be the proprietor, paid this 
sum in instalments under protest and filed this suit to recover 
it as an illegal levy. He bases his claim upon three separate 
grounds: firstly, that no duty can be assessed or collected in the 
absence ‘of a return made by the proprietor; secondly, that the 
Act does not provide for the collection of arrears; thirdly, that 
the liability, if any, has devolved upon the company which 
purchased the mill. 


To understand the first contention it is necessary to look at 
some of the provisions of the Cotton Duties Act. S. 6 directs 
that there shall be levied and collected at every, mill in British 


Curgenven Ja 
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India upon all cotton goods produced in such mill a duty at the 
rate of 34 per centum of the value of such goods. Under S. 8 
the owner has to prepare and deliver to the Collector each 
month a return of the cotton goods produced at his mill during 
the preceding month stating quantity and value. This return 
has to be delivered within three working days and at most 
within seven days of the period to which it relates. Sub- 
sec. (1) of S. 9 runs as follows: 

“ The Collector shall assess the duties payable in respect of the period to 
which the return relates, and unless the amount thereof is immediately ten- 
dered shall cause a notice in such form as may be prescribed by any rules 


under this Act, to be served on the owner requiring him to make payment of 
the amount assessed within ten days of the date of service of notice.” 


S. 11 provides that if the duty so assessed is not paid 
within the time fixed a sum not exceeding double the amount 
may be levied, recovery being in the manner provided in S. 30 
of the Income-tax Act (II of 1886). Upon these provisions 
the learned advocate for the appellant bases the argument that 
no duty whatever is leviable unless the mill-owner submits the 
return required by S. 8. His contention is in brief that the 
Act provides a certain definite procedure for the realisation of 
the duty and that if any essential part of that procedure is 
wanting the remainder must remain inoperative. In other 
words, if no return is made there can be no assessment, because 
the assessment is made upon the data supplied by the return, 
and without assessment there can of course be no collection. 
He draws our attention to other Acts dealing with the collection 
of taxes or duties which make provision for an alternative 
procedure in the case of a default occurring. S. 22 of the 
Income-tax Act, for instance, requires a return to be made of 
the total income during the previous year and, if a failure to 
make this return occurs, under S. 23 (4) the Income-tax Officer 
shall make the assessment to the best of his judgment. Simi- 
larly, under S. 80 of the Madras Local Boards Act (XIV of 
1920), certain landholders have to furnish the Collector with 
lists of the lands held by them, together with certain other 
particulars to afford a basis for the assessment of land cess, 
and under S. 83, if no such list be furnished within the time 
allowed, the Collector shall himself fix the annual rent value of 
the lands held by the defaulting landholder. It is true that the 
Cotton Duties Act does not expressly provide for the conse- 
quences of failure to submit a return. But that is not to say 
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that no power remains to collect the duty. S. 9 gives the 
Collector power to assess the duty payable, and the mere 
fact that it is described as “payable in respect of the period 
to which the return relates” cannot be read as meaning 
that if no return be made there can be no period in respect of 
which it is payable. The section is so worded because it has 
in contemplation the normal case, when the mill-holder 
complies with the terms of the Act. But the power of the 
Collector to make the assessment, so given, cannot be limited 
either by any defect in the return or even by the absence of any 
return. Under S. 16 the Collector is given wide powers of 
inspection, examination of records and accounts of the mill, 
etc., for the purpose of testing the accuracy of any return or of 
informing himself as to any particulars regarding which in- 
formation is required for the purposes of the Act, and under 
R. 3 of the Rules framed under the Act he has to check the 
return in any manner that may appear to him desirable and may 
for such purpose examine and compare the records and accounts 
of the mill. Ample provision is thus made for arriving at a 
correct assessment of the duty independently of the informa- 
tion furnished by the return. The return in fact is only 
intended to facilitate assessment and cannot be described as an 
indispensable pre-requisite of it. 

But even if the Act and the rules thereunder were less 
explicit, I think, that, the liability to duty being clear, it would 
be improper to conclude that no means exist of realising it 
unless the language of the Act compelled such a view. 

“One of the first principles of law with regard to the effect of an enabi- 
ing Act is that, if the Legislature enables something to be done, it gives 


power at the same time, by necessary implication, to do everything which is 
indispensable for the purpose of carrying out the purpose in view.” 


(Craies on Statute Law, 3rd Edition, page 227.) 


“It seldom happens,” says Cleasby B. in Scoit v. Legg, “that the 
framer of an Act of Parliament or the legislature has in contemplation all 
‘the cases which are likely to arise, and the language therefore seldom fits 
every possible case. Whenever the case is clearly within the mischief, the 
words must be read so as to cover the case, if by any reasonable construction 
they can be read so as to cover it, though the words may point more exactly 
to another case: this must be done rather than make such a case a cases 
omissus under the statute.” 


A case decided upon these principles, raising a question 
somewhat similar to that with which we are dealing, is 








1. (1876) 2 Ex. D. 39. 
R—66 
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Dutton v. Atkins!. Under the Vaccination Act of 1867 a justice 
had the power, upon information laid, of summoning a parent 
to appear before him with the child and of ordering the child’s 
vaccination. A parent who was so summoned refused to 
produce his child and the justice deemed himself unable to 
make an order on the ground that the appearance of the child 
was necessary in order to give him jurisdiction. Upon this, 
Blackburn, J. observed: 

“The meaning of the Act seems to be this. In the first instance, the 
parent is to be summoned, and he is to be directed to bring the child with him; 
but it cannot be a condition precedent to the Magistrate’s jurisdiction to 
make an order that the child is brought, otherwise the absurdity would follow, 
that by appearing without the child the parent might always defeat the opera- 
tion of the statute. If the child is brought, the examination of the child 
might be sufficient, but evidence would probably have to be taken: and if, 
without examination of the child, the Magistrate is satisfied, after examina- 


tion of evidence, that the child has not been vaccinated, he may, if he thinks 
fit, make an order.” 


Mellor, J., delivering judgment to the same effect, observed : 


“TE the parent refuses to produce it, it is not to be supposed that that is 
to obstruct the operation of the Act and prevent the Magistrate from pro- 
ceeding and making an order, if, after examination of the evidence, he finds 
that the child has not been vaccinated.” 

Similarly here the return which the millowner has to 
submit would afford good prima facie evidence of the quantity 
and value of the goods produced at the mill. But if the owner 
refuses to make the return he must not thereby be allowed to 
obstruct the working of the Act and prevent the Collector from 
obtaining the required information in some other manner and 
so making the assessment. It is no doubt true that a statute 
which imposes a duty must be strictly construed, but only, I 
think, in so far as the imposition of the liability is concerned. 
The principle does not extend to mere matters of procedure 
devised as the best means in all ordinary circumstances to 
collect the impost. A case which emphasises this distinction 
is Werle & Co. v. Colquhkoun3, where the contention was raised 
that the Crown could not assess a firm of wine merchants 
operating from abroad to income-tax because they possessed in 
England no such agent or factor as was contemplated by the 
statute. This consideration was characterised by Lord Esher, 
M. R. as only a matter of machinery and in no way limiting 
the right to make an assessment, and similar language was 


1. (1870) 6 Q. B. 373. : 2. (1888) 20 Q. B. D. 753. 
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used by Fry, L. J. Dealing with the principle that a person 
should not be permitted to profit by his own default, Lord 
Esher, M. R. in Gowan v. Wrighti says: ` 


“I find in Maxwell on the Interpretation of Statutes, page 184 (page 
190 in the 7th edition) in a section headed ‘ Construction against impairing 
obligations or permitting advantage from one’s own wrong,’ the principle 
resulting from the various authorities there collected expressed as follows:— 
“On the general principle of avoiding injustice and absurdity any construc- 
tion would be rejected, if escape from it were possible, which enabled a 
person to defeat a statute or impair the obligation of his contract by his own 
act or otherwise to profit by his own wrong.” 


_The learned Master of the Rolls proceeds to summarise a 
number of cases illustrative of this principle. 

The only argument that remains to be considered under 
this head is that the statute does in fact provide an alternative 
procedure, because under S. 25 a penalty not exceeding 
Rs. 1,000 is awardable for the offence of omitting to make the 
return required by S. 8. If the argument is that by resorting 
to a prosecution a sum of money equal to the duty may be 
extracted the answer is in the first place that the amount of the 
fine lies in the discretion of the Court and not of the revenue 
authorities, and secondly that a fine imposed for failing to 
make a return is in no sense duty and the duty would still 
remain unpaid; nor does the Act provide any means whereby, 
even if a prosecution is resorted to and a fine imposed, the 
owner can be compelled to furnish the return. 

We are not here concerned with the precise means adopted 
by the Revenue Divisional Officer in assessing the duty in the 
absence of any information supplied by the mill-owner. Not 
only did the latter fail to submit any returns, but he failed to 
maintain or at any rate to preserve the registers and accounts 
which the Act required him to keep, so that in the absence of 
them an estimate had to be formed of the value of the goods 
produced upon the best information available. If it be 
granted that the power to assess independently of any return is 
given by the Act the method and the result of such assessment 
may be the subject of departmental appeal, but so long as it 
conformed to ordinary notions of fairness it cannot be ques- 
tioned in a suit of this character. ` : ` 

The second contention is that even if the Act allowed 
an assessment to be made in ‘the circumstances of this case, it 
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does not authorise the collection of arrears of duty, at any rate 
arrears accruing over a period of years. Admittedly it does 
not expressly impose any time limit, but it is contended that 
there is implied in its provisions a more or less immediate 
assessment and collection of the duty. The duty, it is said, is 
leviable on a monthly basis in the interests of the producer, so 
that he may be in a position to fix the price of his goods and to 
dispose of them; and it would work hardship if it were allowed 
to remain for any length of time unassessed and uncollected. 
There are, I think, several considerations which weaken the 
force of this argument. In the first place the producer can be 
under no misapprehension as to his position because he will 
know the quantity and value of the goods produced, and the 
duty is fixed by the Act at 3} per cent. of the value. No 
restriction is imposed upon the disposal of the goods pending the 
completion of the process of collection under the Act. Lastly, 
the argument from convenience comes somewhat ill from a party 
whose grievance if any arises from his own failure to comply 
with the Act. It may be that collection and assessment of the 
duty was fixed upon a monthly basis in the interests of the 
assessee as well as of the revenue, but if the return which was 
to form the initial step in such a procedure is withheld, it would 
be unreasonable to insist that it is still incumbent upon the 
revenue department either to assess the duty month by month 
or to forego their revenue altogether. Where there is a liability 
and no express provision limiting its realisation, it is to be 
inferred that it may be realised at any time after it arises. I 
can find nothing in the Act to preclude the Collector from so 
collecting it. Indeed Mr. Sesha Aiyangar frankly admits that 
he cannot formulate any exact rule upon this point. But unless 
there be such a rule, it is not possible to say that, in respect of 
the duty payable for any particular month, the assessment 
and demand are out of time. S. 34 of the Income-tax Act 
affords an example of the existence of such a provision, income 
which has escaped assessment in any one year being assessable 
if a notice be served within one year of the end of that year. 
We have been asked to find another analogy in the payment of 
profession tax under the Madras City Municipal Act (IV of 
1919) and some reliance has been placed upon Prince of 
Arcot v. Corporation of Madrasi, which deals with a case 
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arising under that Act. In respect of an allowance received 
from Government the Commissioner of the Corporation assess- 
ed the Prince of Arcot to profession tax in September, 1926, 
for the ten half-years commencing from the second half-year 
of 1920—21 and the question arose whether this assessment 
could be made so as to comprise such arrears. The answer given 
by the Bench was in the negative, the scheme of the Act requir- 
ing that the assessment must be made during the period to 
which it relates. I do not think that this decision affords much 
help in the present case. In the first place it lay upon the 
municipality and not upon the tax-payer to take the initial step 
and some consideration was given to the inconvenience or 
hardship which would be involved in such arrear collections. 
There was no question in that case of a default on the part of 
the assessee. It was also held that the tax was in the nature of 
a licence which has to be paid contemporaneously, whereas bere 
it is recoverable after the expiry of the period to which it 
relates. In their discussion of the question whether the tax was 
*due’ I do not understand the learned Judges to mean that 
liability had never arisen for its payment, because S. 113 of the 
Madras City Municipal Act clearly makes residence tpso facto 
give rise to liability, thereby differing from the case of water- 
cess dealt with in Raja Ramachandra Appa Rao v. The Secre- 
tary of State for Indial. There was in fact a liability to the 
tax, but it was not ‘due’ until it had been assessed, and the 
same is true in the present case. But that does not affect the 
question whether or not liability for arrears can be enforced. 
Some attempt has also been made to derive assistance from the 
Sea Customs Act (VIII of 1878), several of the provisions of 
which have by S. 10 of the Cotton Duties Act been applied to 
the assessment and recovery of duties under that Act. `S. 39 
provides that where customs duties have been short-levied the 
deficiency shall be recoverable on demand made within three 
months from the date of the first assessment. This is one of 
the sections which has been extended, but it can be of no help 
do the appellant, even if it applied to circumstances like the 
present, because the three months is to run not from the date 
when the liability arises but from the assessment of it. I must 
find accordingly that a person who has become liable to pay 
duty and who fails to submit the return required by S. 8 of the 
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Act cannot plead lapse of time between the production of his 
goods and the initiation of steps to assess them as a defence to 
the claim. 

The third point taken is that the duty is payable by the 
owner, and that the owner of the factory at the time when the 
assessment was made was the plaintiff’s vendee. I do not think 
it is necessary to decide the general question which would have 
arisen had the requirements of the Act been complied with. 
There is no doubt that at the time when the plaintiff was called 
upon to submit a return and failed to do so he was the owner 
of the factory. Had he duly complied there is equally little 
doubt that he would have been liable to make the payment. ' It 
is not possible to hold that he escapes by reason of his failure ' 
to comply with the direction. He was the person who made a 
profit from the goods which were liable to duty and I think he 
was properly called upon to pay it. 

The result of these findings is that the levy of duty by the 
defendant was legally valid and that the plaintiff’s suit for re- 
fund has been rightly dismissed. The appeal is dismissed with 
costs. 

Sundaram Chetty, J—I agree. 

S. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice SUNDARAM CHETTY AND Mr. 
JUSTICE PAKENHAM WALSH. 


Lakshmanan Chettiar, minor by his mother 
and next friend Lakshmi Achi and others .. Appellants» 


v. (Petitioners) 
R M.C. T. C. T. Chidambaram Chettiar and 
others .. Respondents 
(Respondents). 


Exsecution—Executing Court—Powers of—Power to collect deficti 
cowurt-fee—C ounri Fees Act (VII of 1870), S.11—Power to determine right 
to recover amount so paid from the judgment-debior. 


Section 11 of the Court Fees Act castsa duty on the executing Court 
to collect the deficit court-fee when it finds that execution is sought for the 
recovery of an amount over and above what was claimed in the plaint. The 
power of the executing Court in this behalf does not depend on any direction 
in the final decree. The executing Court has also the power to determine 
whether this amount should be borne by the decree-holder himself or can be 
recovered by him from the judgment-debtors as costs relating to execution 
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Appeal against the order of the Court of the Subordinate 
Judge of Devakottah, dated 1st November, 1929 and made in 
E. P. No. 23 of 1929 (O.S. No. 209 of 1911 on the file of the 
Court of the Additional Subordinate Judge of Ramnad). 


M. Patanjali Sastri for appellants. 
V. Ramaswami Aiyar for respondents. 
The judgment of the Court was delivered by 


Sundaram Chetty, J.—The appellants are the legal 
representatives of the deceased decree-holder. The decree 
in this case arises out of a. suit for dissolution of a part- 
nership and for accounts and other incidental reliefs. In the 
final decree that was passed in this suit, a decree was given in 
favour of the plaintiff for a sum of Rs. 4,284-12-11 against 
defendants 1 to 3 in excess of the amount claimed in the plaint 
for which court-fee was already paid. According to the provi- 
sions of S. 11 of the Court Fees Act, the decree for the excess 
amount shall not be executed until the additional court-fee is 
actually paid. This is a mandatory provision which the execut- 
ing Court is to carry out when the decree-holder applies for the 
recovery of such excess amount by way of execution of the 
decree. [n the final decree that was passed in this suit there is 
a direction that “On payment of the additional court-fee the 
plaintif do recover the sum of Rs. 4,284-12-11, the excess 
amount decreed.” The legal representatives of the deceased 
decree-holder when applying for execution in order to recover 
this excess amount paid the additional court-fee of Rs. 359-11-0 
before seeking to execute the decree for that amount. The 
question arising for consideration is whether in a case of this 
kind it is competent to the executing Court to determine 
whether the excess court-fee so paid is recoverable or not from 
defendants 1 to 3. It is urged strenuously on behalf of the 
respondents that in the absence of a specific direction in the 
final decree as to which, if any, of the defendants, are liable to 
pay this excess court-fee, the executing Court is not competent 
to give any direction as to the recovery of this amount as costs 
of execution‘or costs incidental or relating to execution. In 
the first place, we have the authority of the decision of this 
High Court in Pertannan Chetty v. Nagappa Mudaliar! wherein 
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the learned Judges have stated that any direction for the pay- 
ment of the additional court-fee for the excess sum decreed 
if given in the final decree, should be deemed to be a mere sur- 
plusage. It is clear from the opinion expressed in this decision 
that in view of the mandatory provision of S. 11 of the Court 
Fees Act no such direction need be given at all in the final decree. 
Weare in agreement with that view having regard to the express 
provision in the aforesaid section of the Court Fees Act, which - 
casts a duty on the executing Court to collect the deficit court- 
fee when it finds that execution is sought for the recovery of 
an amount over and above what was claimed in the plaint. 
That being so, no argument can be reasonably based on the 
supposed omission in the final decree as to the ultimate liability, 
for the payment of this excess court-fee. This is not therefore 
a case in which we can hold that there is an express or implied 
direction in the decree itself that the plaintiffs should alone 
bear the costs of the additional court-fee without any right to 
recover the sum from the defendants. 

Then the next question arising for consideration is whether 
the executing Court which directs the payment of the additional 
court-fee under S. 11 of the Court Fees Act is not also compe- 
tent to determine whether this amount should be borne by the 
decree-holder himself or can be recovered by him from the 
judgment-debtors who are liable to pay the amount on which 
this extra court-fee was paid. It is argued by Mr. Ramaswami 
Aiyar for the respondents that unless this sum can be taken to 
be strictly costs of execution the executing Court is not compe- 
tent to pass any order for the recovery of the additional court- 
fee from the defendants. There is no doubt that costs 
subsequently incurred by the decree-holder for the purpose of 
executing the decree have to be provided for in the order of the 
executing Court. Such costs will be tacked onto the decree 
amount and made recoverable by the very same process of 
execution. The additional court-fee, the payment of which is 
made the condition precedent for the recovery of the excess 
amount by execution of the decree, can very well be deemed to 
be so intimately connected with the costs of execution as to 
warrant us to infer that it is within the competence of the 
executing Court to give any reasonable direction regarding it. 
Though this additional court-fee may in one sense be deemed 
to be part of the stamp duty to be paid on the plaint itself, still 
the payment of that sum in the course of execution of the 
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decree which is necessitated by S.11 of the Court Fees Act 
would be the payment of costs necessary for realising the 
fruits of the decree by execution. The costs so incurred by 
the decree-holder by reason of the payment of the additional 
court-fee may well-nigh be deemed to be costs relating to 
execution and therefore the executing Court has jurisdiction to 
pass any order regarding it. In the present case, nothing has 
been shown to us to justify the non-observance of the usual 
tule that costs should follow the event. There is no reason 
why the decree-holder should lose the costs incurred by him by 


way of paying the additional court-fee, when the defendants, 


who are bound to pay that sum have necessitated his resorting 
to the executing Court for the recovery of the sum. We find 
ourselves unable to agree with the view of the learned Subordi- 
nate Judge and hold that the petitioners are entitled to recover 
this sum of Rs. 359-11-0 from defendants 1 to 3 in the course 
of execution proceedings. The order of the Lower Court on 
the aforesaid point is set aside and the execution petition will 
be remanded for disposal according to law in the light of the 
above observations. The appellants’ costs in this appeal will be 
paid by the 3rd respondent. 

S. R. —— Petition remanded. 

[FULL BENCH.] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—S1R Horace OwEN Compton BeasLey, Kt., 
Chief Justice, Mr. JuUsTICE BARDSWELL AND Mr. Justice Burn. 


V. M. Ratnavelu and another .. Petttioners* 
v. 
K. S. Iyer, Assistant Branch Manager, 
The Mutual Indemnity and Finance 
Corporation, Ltd., Madras .. Respondent in both 
(Complainant). 
Criminal Procedure Code (V of 1898), Ss. 403 and 531—Trial by Court 


without territorial jurtsdiction—A cquitial—Subsequent retrial in proper 
Couri—Competency of. 

Where the accused were charged for cheating and tried by the Sub- 
Divisional Magistrate of Vellore and though the accused contended that the 
Court had no jurisdiction, the Court held it had, proceeded with the trial and 
acquitted the accused, 


Held, that in the absence of any suggestion that a failure of justice had 
occurred by reason of the trial having been held in the wrong area, the 
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acquittal could not be set aside on the ground of want of territorial jurisdic- 
tion and the acquittal.operated as a bar under S. 403 to a retrial of the 
accused in the proper area. 

Emperor v. Doraiswamy Mudalt, (1906) I. L. R. 30 M. 94, followed. 

Shankar Tulsiram v. Kundltk Anyaba, (1928) I. L. R. 53 Bom. 69, not 
followed. 

Petitions under Ss. 435 and 439 of the Code of Criminal 


Procedure, 1898, praying the High Court to revise the Order of 
the Chief Presidency. Magistrate of the Court of the Presidency 
Magistrates, Egmore, Madras, dated the 7th day of November, 
1932 and passed in C. C. Nos. 30672 and 30673 of 1931. 

K. S. Jayarama Atyar and G. Gopalaswami for petitioners 
in both. 

The Crown Prosecutor, Madras, on behalf of the Crown. 

Respondent not represented. 

The judgment of the Court was delivered by 

Burn, J.—Two persons were charged for cheating 
(S. 420, Indian Penal Code) in two cases and were tried by the 
Sub-Divisional Magistrate of Vellore. There was a dispute 
before the Magistrate on the question whether he had jurisdic- 
tion to try the case. The accused persons contended that he 
had not, and that the cases ought to be tried in Madras. The 
complainant contended that he had, and the learned Sub- 
Divisional Magistrate held that he had jurisdiction, proceeded 
with the trial, and acquitted both the accused. 

The complainant filed revision petitions in this Court 
against the orders of acquittal. Lakshmana Rao, J. dismissed 
the revision petitions, observing that the Lower Court, te., the 
Sub-Divisional Magistrate, Vellore, “ had clearly no jurisdiction 
to try the case” and that “all his remarks relating to the merits 
of the case must be regarded as mere obtter dicta”. 

“Then the complainant filed fresh complaints before the 
Chief Presidency Magistrate on the same facts. The Chief 
Presidency Magistrate dismissed the complaints on 17th 
December, 1931, accepting the plea of the accused, that they had 
already been tried and acquitted, and that a petition to revise 
the orders of acquittal had been dismissed. 

Then the complainant came to this Court with revision 
petitions against the orders of the Chief Presidency Magistrate 
dismissing his complaints. Those cases (Criminal Revision 
Cases Nos. 461 and 462 of 1932) were laid by direction of 
Ramesam, J. before a Bench and were disposed of by Jackson, 
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J. and Mockett, J. The order was pronounced by Jackson, J. 
and is to this effect: 


“ An accused person can only plead ‘autrefois acquit’ under S. 403 of 
the Code of Criminal Procedure if the acquittal set up is by a Court of 
competent jurisdiction. A Court without territorial jurisdiction is not a Court 
of competent jurisdiction. 

“That is laid down in Shankar Twlsirain v, Kundlik Anyaba? and it is 
difficult to see how it could be held otherwise. - 


“ No one is applying to have the order of acquittal set aside ie S. 531 
and there is no need to consider that section. 


“ Whether or no there was territorial jurisdiction is a matter that has 
not been decided after hearing both parties, and the Chief Presidency 
Magistrate can decide that fact. His order is set aside and he is directed to 
proceed.” ` 

Thereupon the Chief ET Magistrate appears to 
have taken some further evidence and decided that the Vellore 
Magistrate had no territorial jurisdiction. He therefore ordered 
the 3rd Presidency Magistrate to dispose of both the cases 
according to law. 


From these orders the present revision petitions have been 
brought. 

It is clear that the attention of Jackson and Mockett, JJ. 
was not drawn to the case of Emperor v. Doraiswamy Mudalit, 
in which a Bench of this Court took a different view from that 
of the Bombay High Court in Shankar Tulsiram v. Kundlik 
Anyabal, S. 531, Criminal Procedure Code, is strictly applicable 
to the facts of these cases. The only defect in the jurisdiction 
of the Vellore Sub-Divisional Magistrate, which is alleged, is a 
want of territorial jurisdiction. S. 531, Criminal Procedure 
Code, says that no finding of a Criminal Court shall be set aside 
merely because the trial was held in a wrong area. It follows 
that the judgments of acquittal passed by the Sub- Divisional 
Magistrate, Vellore, could not have been set aside on the ground 
of want of territorial jurisdiction, even by this Court (since 
there is no suggestion that any failure of justice has occurred 
by reason of the trial having been held in Vellore rather than 
in Madras). A fortiori it follows that those judgments cannot 
be ignored by the Presidency Magistrates of Madras who aré 
not tribunals superior to the Sub-Divisional Magistrate, 
Vellore. 


We therefore hold that the complaints to the learned Chief 
Presidency Magistrate in these cases were barfed by S. 403, 


ee 
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Criminal Procedure Code. We set aside his order direct- 
ing the 3rd Presidency Magistrate to dispose of them according 
to law, and we restore his order of 17th December, 1931, 
disinissing both complaints. 

S. R. Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN. 





. Karuppiah Pillai .. Petitioner (Defendant) 
v, 
Ponnuchami Pillai .. Respondent (Plaintif). 


Contract Act (IX of 1872), S. 23—Madras Hereditary Village Offices 
Act (ILI of 1895), S. 10 (5)—O fice of Karnam—A ppotniment of deputy— 
Recommendation for—Pecuniary consideration for—Legaltity of agreement. 

An agieement for the payment of a monthly sum by the defendant to 
the plaintiff (the permanent karnam) in consideration of the plaintiff recom- 
mending the defendant to the office of Karnam Gumastha during the minority 
of the plaintiff's heir is opposed to public policy and unenforceable. 

Nisam Mohaddin v. Mahammed Vufa Sahib, 1910 M. W. N. 714:-9 M. 
L.T. 159, distinguished. 

Saminatha Aiyar v. Muihusami Pillai, (1907) I. L. R; 30 Mad. 530: 17 
M. L. J. 252, followed. 


Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the Subordinate 
Judge of Sivaganga in S. C.S. No. 391 of 1929, dated 2nd 
December, 1929. . 

G. Rajagopalan for petitioner. 

C. S. Venkatachariar for respondent. 

The Court delivered the following 

JupGmMeNnT.—The plaintiff held the office of Karnam, and 
when he was granted leave the defendant was appointed to act 
for him. The plaintiff subsequently resigned his post in favour 
of his minor son, and upon his recommendation the defendant 
was appointed Karnam gumastha during the minority. As 
consideration for making that recommendation, the plaintiff 
obtained from the defendant an agreement for the payment of 
a sum of Rs. 3 per mensem during the period, 1st May, 1926 to 
24th June, 1929. The Small Cause suit out of which this 
petition arises was to enforce that agreement, and the defence 
was set up that the consideration was unlawful, being opposed 
to public policy. 
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The learned Subordinate Judge has decreed the claim, 
disallowing the objection on the ground that the arrangement 
only amounted to a division of the emoluments between the 
deputy and the mirasi-holder, t.e., the minor son. This argu- 
ment does not convince me of the lawful nature of the agree- 
ment. The appointment of the defendant as Karnam was 
made under sub-S. (5) of S. 10 of the Madras Hereditary 
Village Offices Act (III of 1895), which requires that “the 
Collector shall register the minor as the heir of the last holder 
and appoint some other person qualified under sub-S. (1) to 
discharge the duties of the office” until the minor attains his 
majority. The appointment is to a public office, it is made by 
the Collector, and if the Collector takes into consideration the 
recommendation or wishes of the outgoing incumbent, whether 
as such or as guardian of the minor—which under the Act he 
does not appear bound to do—it must only be upon the under- 
standing that the advice is given in the interests of the office, 
i e., of the public and not for the personal profit of the adviser. 
I can see no essential difference between a case of this kind and 
any other case in which a recommendation is made to an 
appointing authority, and it hardly bears discussion that the 
receipt of a pecuniary consideration for making such a recom- 
mendation is opposed to public policy. 


My attention has been drawn to a somewhat similar case, 
Nisam Mohaddin v. Mahammed Vufa Sahibi, decided by 
Sankaran Nair, J., relating to a Khatib, who is a Mahomedan 
priest officiating on certain occasions ina mosque. The mother 
of the minor nominated the defendant, and in consideration of 
such nomination, which was accepted by Government, the 
defendant executed the suit agreement. The judgment runs as 
follows: 


; “I do not think that the enforcement of this agreement is against the 
public policy. The defendant is really a deputy acting for the khatib and 
not the khatib himself. The petition is dismissed with costs.” 


It may be that the appointment of Khatib in that case was 
not strictly comparable with the appointment of the defendant 
as karnam, though the arrangement would seem to savour 
somewhat strongly of simony. The case in Samiinatha Atyar 
v. Muihusani Piliai® is of more assistance. It related to the 
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succession to a Karnam’s office, and Subramania Aiyar, J. 
said: 

“Tt is clear to my mind that the money was promised in consideration of 
the permanent karnam doing what lay in his power to secure the appointment 
permanently to the defendant. If this view is correct the agreement, unques- 


tionably, was unlawful as shown by Illustration (f) to S. 23 of the Contract 
Act.” 


So here, Iam clear that the agreement was unlawful for 
the same reason, and ought not to have been enforced. As the 
principle involved is a serious one I allow the petition, set aside 
the decree of the Lower Court and dismiss the suit with costs 
in both Courts. | 


Note.—Since the above judgment was written, the respond- 
ent’s learned Advocate has brought to my notice some 
provisions of Standing Order No. 148 of the Board of Revenue. 
Paragraph 9 runs as follows: 

“Minor's family to be consulted.—lIn selecting the deputy, regard should 
be had to the wishes of the minor’s near relatives, and some one acceptable 
to them should.be appointed if possible; but if the person selected by the 
minor’s family is not qualified or is otherwise unsuitable, another may be 


appointed. A deputy once appointed should not be dismissed merely because 
the minor's family expresses a preference for some one else.” 


Paragraph 11 states that “ neither the minor nor his family 
has any claim on the deputy for maintenance.” 


I do not think that these instructions make an agreement 
such as is now in question any the more lawful. The accept- 
ability of the deputy should depend only upon his personal 
qualities, and not upon his willingness to make a payment to 
the minor’s family. Ihave no doubt that if the Collector 
had been aware of the agreement he would have taken excep- 
tion to it and, at the least, made the petitioner’s appointment 
contingent upon its cancellation. 


SuRe > Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f PRESENT:—MR. Justice SUNDARAM CHETTY AND MR. 
Justice PAKENHAM WaALsg. 

A. T. Krishnamachari .. Pettttoner* (Accused). 


Crimutal Procedure Code (V of 1898), Ss. 264 and 476—False statement 
before Sub-Magistrate—Proceeding launched for offence under S. 304-A, 
Indtan Penal Code, in different Court—A pplication under S. 476 to make 
complaint—A ppeal against complaint—Summary dismissal—Legalsty. 





* Cr. R. C. No. 142 of 1933. Ist August, 1933. 
(Cr. R. P.. No. 135 of 1933.) : 
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The petitioner was thrown out of a motor car and severely. injured. 
Another occupant of the car who was also injured died subsequently. On the 
next day after the accident the Sub-Magistrate recorded a statement under 
S. 164, Criminal Procedure Code, from the petitioner wherein he stated that 
the driver of the car was one S, and that the cause of the accident was the 
collision of the car with a motor lorry. The inquiry of the police, however, 
showed that the car was not driven by S but by one C, who was afterwards 
tried for an offence under S. 304-A of the Indian Penal Code and convicted. 
In his deposition before the Court the petitioner supported the police theory 
that C had driven the car and that the accident was caused by the car being 
driven at an excessive rate which brought it on to a gravel heap and caused 
it to upset. The accused then applied to the Sub-Divisional Magistrate under 
S. 476, Criminal Procedure Code, to make a complaiut against the petitioner 
for his falsc statement before the Sub-Magistrate. A complaint was made and 
an appeal against it was summarily dismissed by the Sessions Judge. 


Held, in revision, that the offence of giving false evidence could be said 
to have been committed in or in relation to the proceedings before the 
Sut-Divisional Magistrate even though the Court which tried the case did not 
record the statement. 


Maromina v. Emperor, 1933 M. W. N. 12 and Ponausami Naidu, In re, 
1933 M.W.N. 896, relied on. 


Rami Reddi v. Public Prosecutor of Kurnool, (1914) 27 M.L.J. 586 and 
Registrar, High Court v. Kodangi, 1930 M.W.N. 1130 (F.B.), distinguished. 


Feld also that under S. 476, Criminal Procedure Code, the appellate court 
has the power of symmary dismissal in such cases. 


Unreported judgment of the Madras High Court in Cr. R. C No. 1331 
of 1930 referred to. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of Sessions of the Bellary Division, dated 30th 
January, 1933 and passed in Criminal Miscellaneous Appeal 
No. 4 of 1933 preferred against the order of the Court of the 
Sub-Divisional Magistrate of Bellary, dated 14th January, 1933 


and passed in Criminal Miscellaneous Case No. 67 of 1932 in 


C. C. No. 85 of 1932. 

K. S. Jayarama Atyar and T. V. Venkatachari for peti- 
tioner. 

A. Narasimha Atyar for The Public Prosecutor (L. H. 
Bewes) on behalf of the Crown. 


The Court made the following 

Orprer. Pakenham Walsh, J.—This is a revision petition 
preferred against the order of Sessions Judge of Bellary in 
Cr. M. A. No. 4 of 1933 refusing to direct the withdrawal of 
a complaint preferred by the Sub-Divisional Magistrate of 
Bellary against the petitioner. The facts which led to the 
complaint are briefly these. The petitioner was thrown out of 
a motor car on the night of 28th May, 1932 and very severely 


Pakenham 
Walsh, J. 
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injured. Another occupant of the car, Vakil Gundachari, was 
also injured and he never recovered consciousness and died. 
On the morning of the 29th the Sub-Magistrate of Bellary 
recorded a statement under S. 164 from the petitioner (Ex. K) 
wherein he stated that the driver of the car was Sandur Raja’s 
driver, t.e., P.W. 5 and that the cause of the accident was the 
collision of the car with a motor lorry. The inquiry by the 
police showed that the car was not driven by P.W. 5 but by one 
Chidambara Rao. This Chidambara Rao was afterwards tried 
and convicted. In his deposition before the Court the peti- 
tioner supported the police theory that Chidambara Rao had 
driven the car and that the accident was caused bythe car 
being driven at an excessive rate which brought it on toa 
gravel heap and caused it to upset. The accused then applied 
to the Sub-Divisional Magistrate under S. 476 to make a 
complaint against the petitioner for his false statement in 
Ex. K. A complaint was made and an appeal against it was 
dismissed. We are now asked to interfere in revision on two 
legal grounds and also on the merits of the case. The first legal 
ground which was taken at the time the petition was admitted 
was that the Sessions Judge had no power to dismiss the appeal 
summarily. This ground is not now pressed. The decision in 
Cr. R. C. No. 1331 of 1930 shows that the contention 
that S, 476-B is exhaustive as to the powers of the 
Appellate Court in the case of a complaint made under S. 476 
is incorrect, and that the Appellate Court has power of remand 
and also of summary dismissal in such cases. 

The second argument is that the statement Ex. K being one 
made under S. 164 to the Sub-Magistrate before the death of 
the pleader mentioned above which death led to the accused being 
ultimately charged under S. 304-A, the offence of giving false 
evidence cannot be said to have been committed in or in relation 
to the proceedings before the Sub-Divisional Magistrate. The 
authority chiefly relied on is Rams Reddi v. Public Prosecutor 
of Kurnool, but it has to be noticed that this decision was under 
the old Code in which the words were ‘‘committed before it or 
brought to its notice in the course of a judicial proceeding”. The 
meaning therefore of the words “in or in relation to a proceeding 
in that Court” was not and could not be considered in that case. 


1. (1914) 27 M.L.J. 586. 
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Another point to be noticed is that the ground of the decision 
in tbat case was that the Sub-Magistrate was not . subordinate 
to the Sessions Judge. We do not therefore think that that 
ruling can be applied to the present petition. Another case 
quoted as analogous is the Full Bench decision in Registrar, 
High Court v. Kodangii. There a certain man had sent a 
telegram to the police implicating four persons for a certain 
murder. The police charged only one of these persons on the 
ground that the charge against the others was deliberately 
false. The other persons were not brought to trial. The 
person who was brought to trial was convicted and the convic- 
tion confirmed on appeal. In disposing of the appeal in that 
case Sir Owen Beasley, Chief Justice, and one of us referred to 
a Full Bench the question as to whether a complaint against the 
informant to the police could be made under S. 476 with refer- 
ence to his false complaint against the persons not tried. The 
Full Bench held that the offence implicating the persons who were 
not tried could not be said to have been committed in relation 
to a proceeding of the Court which tried the case so as to enable 
it to lay a complaint under S. 476. We think this case is clearly 
distinguishable because the guilt or otherwise of the three 
accused who were not charged was not a matter before the 
Court and therefore the statement as to their guilt could not be 
held to be one in relation to the matter before the Court. No 
doubt in this case also P.W. 5 was not an accused before the 
Court, but from the very nature of the case it followed that if 
Chidambara Rao was guilty R. W. 5 was not, and that the im- 
plication of him by the petitioner in Ex. K was false. There is 
a recent decision of Burn, J. in Maromma v. Emperor and also 
the decision of a Bench in Ponnusami In re3 in which it has 
been held that a statement under S. 164 is one made in relation 
to a case which is subsequently tried on that matter even though 
the Court which tried the case did not record the statement. We 
may note that the facts in Ponnusamé In re3 are practically 
identical with those of the present case, and we are not pre- 
pared to dissent from the view taken in these cases, at any rate 
in a case like the present. 

On the question of law one other point was urged before 
us, viz., that the appellate Court made an error in saying that 


SS Sv aaacaaaammħŘħ IiI 


1. 1930 MW.N. 1130 (F.B.). 2. 1933 M.W.N. 12 (Cr. Cases). 
3. 1933 M. W.N. 896. 
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the Sub-Magistrate made a note before recording the statement 
that the Sub-Assistant Surgeon had certified that the deponent 
was conscious. The person who made the note was the Sub- 
Inspector of Police. This is a trifling matter and the mistake 
could not have seriously influenced the Sessions Judge in his 
decision in dealing with the appeal. 

On the merits we consider that the Sessions Judge is 
correct in his view that the question whether the appellant was 
at the time of Ex. K still suffering from the mental shock of 
the accident and the effects of morphia which was given to him 
after the accident and so should not be held responsible for 
what he then said is a matter for the Magistrate to decide at 
the trial of the case. It cannot even be said that we have before 
us on record anything like all the evidence which will or should 
be available to the trying Court to decide the matter. We think 
it would be premature to decide the question of fact in revi- 
sion at this stage. On the finding on that question of fact 
largely depends the question whether it is to the public interest 
that an enquiry should be made. But prima facie Ex. K is a 
false statement and we are not prepared to say that an enquiry 
into such a prima facie false statement is not in the interest of 
public justice. 

In the result the petition fails and is dismissed. 

B.V.V. Petition dismissed. 


—__— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JusTIcE PAKENHAM WALSH. 


R. M. P. R. M. M. Subramaniam 


Chettiar .. Petitioner* (Respond- 
v. ent) 
K. S. Subbiah Ayyar .. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), Ss. 148 amd 151 and O. 41, R. 5— 
Order of stay passed under inherent surisdiction—Condittion as to payment 
of rent—Default of appellont—Extension of tsme--Power of Court to 
grant. 

The plaintiff, the mortgagee, brought a suit against the lessee of the 
mortgagor and obtained a decree to recover possession and mesne profits 
from the defendant. The defendant appealed and applied for stay of exe- 
cution The Court passed an order staying delivery of possession on con- 
dition the appellant paid the kist and the full rent due to the respondent on a 





*C R P. No. 1416 of 1932. ` 14th December, 1932. 
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particular date in each year. The rent was not paid on the date fixed for the 
first payment and an extension of time was asked for and granted. 


Held, that the order granting stay was passed under S. 151 and not 
under O. 41, R. 5 of the Code of Civil Procedure and the Court was 
competent to grant an extension of time under S. 148 of the Code. 


Sheikh Hamidur Rahman v. Skakanand Das, ALR. 1925 Pat. 153, 
Balakrishna Aiyar v. Parvathammal, (1927) 53 M.L.J. 494 and Collmson v. 
Jeffery, (1895) 1 Ch 644, considered. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Court of West Tanjore 
at Tanjore, dated 21st April, 1932 and made in I.A. No. 155 of 
1932 in A. S. No. 168 of 1931. 


S. Ramachandra Atyar for petitioner. 
K. S. Sankara Atyar for respondent. 
The Court delivered the following 


JupcMEeNT.—This is a revision petition against an order 
excusing delay and continuing stay in an execution petition. 
The Plaintiff, the mortgagee, brought the suit against the lessee 
of the mortgagor and obtained a decree to recover possession 
and mesne profits from the defendant. The defendant appealed 
and asked for stay of execution in I. A. No. 211 of 1931 on 
which the following order was passed :—‘There will be a stay 
of delivery of possession. Further determination of mesne 
profits up to the date of judgment will continue. The stay 
granted is conditional on the appellant paying the kist and the 
full rent of Rs. 3,250 less the kist to the respondent by the end 
of February each year. Thefirst payment to be by February, 
1932.” The rent was not paid by February, 1932 and an exten- 
sion was asked for on which the District Judge passed the 
following order: “In Amanatullah v. Raghunath! and Pearey 
Lal v. Sita Ram3 it is held that the Court has no jurisdiction to 
extend the time fixed in a decree. That has no reference to 
this petition. The time was stated as the date on which it was 
expected that the harvest could be disposed of. There 
is nothing to prevent extension of the time,,and it is proper to 
extend it where cause is shown. The delay will be excused as 
the whole amount more or less has been deposited and the stay 
will be continued. No costs.” The contention before me is 
that the Court had no power to extend the time. I agree that 
this order was not urider O. 41, R. 5 (3) and that it must be 
considered as an order passed under S. 151. From this it is 


1. ALR 1930 Pat. 279. 2 ALR. 1929 All. 266. 
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argued that S. 148, by which the Court can grant an extension, 
is not applicable. Sheikh Hamidur Rahman v. Shahanand Dasi, 
the decision of a single Judge, is quoted in this connection. In 
that case an appeal had been filed by the judgment-debtor 
against an order refusing to set aside a sale under O. 21, R. 90. 
The Court allowed it with the following express condition 
“that the appellant do pay to the contesting opposite party 
respondents a sum of Rs. 50, as costs within a week, in default 
therein, the appeal shall stand dismissed without reference to 
this Court”. There is no difficulty whatever in the decision 
looking to the terms of the order. But, with respect, I am 
unable to agree with one of the grounds stated as follows: 
“Now the doing of the act in this case, namely, paying the sum 
of Rs. 50 to the petitioner was not the doing of an act prescrib- 
ed or allowed by the Code. In the circumstances S. 148 has 
no application whatever.” The learned Judge had earlier 
expressed the opinion that it was ‘a good and operative order’. 
An action taken by a Court under S. 151 is no doubt correctly 
described as not one prescribed by the Code but to say that a 
good and operative order under this section is not one allowed 
by the Code appears to me to be a contradiction in terms. If 
the action of the Court is permissible under S. 151, and it is 
not disputed that it is so, then I am unable to understand how 
the Court can be said to do an act which is not allowed. I 
therefore cannot accede to the argument that S. 148 has no 
application. Apart from this argument there is nothing to 
support the petitioner’s contention. As observed by the 
learned District Judge this is not a case of altering the terms of 
the decree nor is the case like Pilcher v. Hinds8, where one act 
had to be done before another could be performed. In this 
connection Collinson v. Jefferys is relied on but it is really 
against the Petitioner. The order there was “in default of such 
lodgment within two months from the date of this order the 
action be dismissed with costs”. Yet Kekewich, J. said: “It 
appears to me however that this action is not dead. It is 
comatose; it is moribund; but a final stroke is required to effect 
death. That final stroke has not been delivered and therefore 
in my opinion the application is properly made and the order 
asked for may be granted’. He also pointed out that “there is 





1, ALR. 1925 Pat 153. 
2. (1879) 11 Ch, 905. 3. (1896) 1 Ch 644. 
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another form of order available and appropriate where the 
Court thinks that severe terms should be imposed, namely, 
that on failure to do certain acts within a specified time then 
‘the action do stand dismissed without further order. In this 
case no such words are in the order”. That case is very much 
stronger than the present where there is no sort of order 
that the petition do stand dismissed or that execution shall 
proceed in default of payment. Balakrishna Aiyar v. Parva- 
thammalı is a case where there was an express direction 
to give security within a specified time ‘otherwise the 
petition to stand dismissed with costs”. There is a discussion 
there on the subject in which the Chancery case already quoted 
is alluded to. That whole discussion is based on the categori- 
cal terms of the order and it would have been unnecessary, if 
the Petitioner’s view is correct, that the order automatically 
terminates in such a manner as to cxclude extension although 
nothing of the sort appears in the order itself. 7 

The petition is dismissed with costs. 

B. V. V. Petition dismissed. 


PRIVY COUNCIL. 
[On appeal from the Special Court of the Bechuanaland 
7 Protectorate. ] 
PRESENT :—LORD ATKIN, Lorp RUSSELL oF KILLOWEN 
AND Lorp MACMILLAN. 


Rhodesia Railways, Ltd. .. Appellants* 
v. 
The Collector of Income-tax of the Bechuana- 
land Protectorate .. Respondent. 


Bechuanaland Protectorate Income-tax Proclamation (1922), S. 15 (1) 
(a) and (b)t—Rudway Company—Track worn out—Renewal, apart from 
ordinary maintenamce—Cost of—Deduciion as “repairs” from taxable m- 
come—Permissibilsty—Expendsiture deductible though its benefit may extend 
for several years to come. 


In computing their income for the year 1929-1930, the assessees, a 
Railway Company, debited a sum of £252,174 under the heading of “renewals 
of permanent way ” and brought out a loss for the year. According to the 
evidence on behalf of the assessee, in November, 1929, the railway track 
generally was found to be so worn and dangerous that apart from the normal 
Maintenance a programme of renewal had to be adopted in consequence of 


` 
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*P.C, Appeal No. 79 of 1932. 21st February, 1933. 
t The section is set out is ertenso in the judgment of the Board. 
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which the sum, claimed asa deduction, was expended. The result of the 
renewals was only to bring the track back to normal condition and the line as 
renewed was not capable of giving more service than the original line. The 
amount was disallowed by the Court below. 


Held, that the sum was, within the meaning of S. 15 (1), paragraph (a) 
of the Income-tax Proclamation, an outgoing “not of a capital nature” and 
was, within the meaning of paragraph (b), “expended for the repairs of pro- 
perty occupied for the purpose of trade or in respect of which income is 
receivable” and that it was deductible from their income for ascertaining 
their taxable income. 


The expenditure in order to form a permissible deduction need not have 
been incurred in the production of the actual year’s income which is the 
subject of the assessment. The benefit of the expenditure may extend beyond 
that year and the repairs may enable income to be earned in future years as 
well as in the year in which they are effected. 


There is a distinction between the cost of relaying the line so as to 
restore it to its original condition and the cost of relaying the line so as to 
improveit. The former is a legitimate charge against income but the latter 
isa charge against capital. 

Highland Railway Company v. Special Commissioners of Income-ias, 
(1889) 16 R. 950: 2 T.C. 484, referred to. 

* Appeal from the judgment, dated the 22nd June, 1932, of 
the Special Court of the Bechuanaland Protectorate. 
A.M. Latter, K.C. and Cyril King for appellants. 
The Attorney-General (Sir Thomas Inskip, K.C.) and 
Reginald P. Hills for respondent. 


21st February, 1933. Their Lordships’ judgment was 
delivered by 


Loro MacmiLLaNn.—The appellants, Rhodesia Railways, 
Limited, a company registered in the United Kingdom, own a 
railway between Vryburg and Buluwayo. The line is 588 
miles in length, of which 112 miles are in the Union of South 
Africa, 394 in the Bechuanaland Protectorate and 82 in 
Southern Rhodesia. The company are liable to income-tax 
under the Bechuanaland Protectorate Income-tax Proclama- 
tion, 1922, in respect of the profits derived by them from 
carrying on their undertaking in the Protectorate. 


In making their return to the respondent of their income 
for the year of assessment to the 30th June, 1931, based on 
their accounts for the year to the 30th September, 1930, the 
appellants debited asum of £252,174 under the heading “re- 
newals of permanent way” and brought out a loss for the year 
over all of £97,445. In the notice of assessment subsequently 
sent to the appellants the respondent wrote back the item of 
£252,174 deducted by the appellants, thereby converting thie 
loss of £97,445 into a profit of £154,729, on which latter sum 
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the respondent claimed tax amounting to £17,188 1s. 6d. The 
appellants objected to the assessment in respect of the disallow- 
ance of the deduction of £252,174 for renewals of permanent 
way and on the respondent overruling their objection they 
appealed to the Court of the Resident Commissioner, being the 
Income-tax Appeal Court for the purposes of the Proclama- 
tion. The appeal was thereafter on the appellants’ application 
removed under S. 39 (6) of the Proclamation to the Special 
Court of the Bechuanaland Protectorate, by whom it was 
dismissed on the 22nd June, 1932. Leave to appeal to His 
Majesty in Council having been granted by the Special Court, 
the matter now comes before their Lordships for review. 


The facts are not in dispute. They were spoken to in 
evidence by an engineer who had been employed in the work of 
renewal of the appellants’ permanent way and by the appellants’ 
chief accountant. It appears that the track was originally laid 
down in 1896-97 and was thereafter maintained in ordinary 
course. In the year in question there was a charge of £41,223 
for maintenance of ways and works to which the respondent 
did not take exception. This normal maintenance involved the 
occasional replacement of a split rail or a bad sleeper. By 
November, 1929, the track generally was found to be in a worn 
and dangerous state and to require heavy repairs beyond what 
could be dealt with in the ordinary way, and a scheme or pro- 
gramme of renewal was adopted. In pursuance of this scheme 
the appellants first dealt with the bad portions of the line in 
which they laid new sleepers, new rails and new fastenings to a 
length in all of 334 miles. The line as so re-laid was of the 
same weight as the old line. Ona further 40} miles of track 
the old rails were re-laid but new sleepers were put in, steel 
sleepers for 384 miles and wooden sleepers for 2 miles. Of 
the 394 miles of track in the Protectorate 74 miles were thus 
the subject of treatment in the year in question. Two addi- 
tional steel sleepers per rail length were introduced in carrying 
out the work but the cost of these additional sleepers, which 
were regarded as an improvement, was charged by the appel- 
lants to capital and was not included in the sum of £252,174 
claimed as a deduction. The scrap value of discarded rails and 
sleepers was credited back to renewals in diminution of the 
cost of the work. The result of the renewals, apart from the 
additional sleepers, was to bring the track back to normal 
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condition and the line as renewed was not capable of giving 
more service than the original line. The appellants’ accountant 
stated that “from day to day throughout the year charges arise 
for ordinary maintenance and at certain periods there ‘are perio- 
dical repairs or delayed maintenance, and in common railway 
practice they are distinguished as maintenance in the first named 
and renewals in the second. This relaying of the line would 
be periodical.” He further stated that for income-tax pur- 
poses the cost of renewals had been allowed as a deduction 
in the Union of South Africa and in Rhodesia and that actual 
expenditure on renewals was also allowed to be deducted in the 
United Kingdom. 


In the Proclamation provision is made for deductions in 
S. 15, of which the first sub-section, as amended by a sub- 
sequent Proclamation of 1929, reads inter alia, as follows :— 


“15. (1) For the purpose of ascertaining the taxable income of any 
person there shall be deducted from the income of such person— 

(a) losses and outgoings actually incurred in the territory by the tax- 
payer in the production of his income, and including also such expenses 
incurred outside the territory in the production of the taxable income as the 
Collector may allow: provided such losses or outgoings are not of a capital 
nature; 


(b) sums expended for the repairs of property occupied for the 
Purpose of trade or in respect of which income is receivable, and sums 
expended for the repair of machinery, implements, utensils, and articles 
employed by the taxpayer for the purposes of his trade; such sums shall be 
the actual expenditure incurred by the taxpayer during the year of assessment; 

(c) such sum as the Collector may think just and reasonable as repre- 
senting the diminished value by reason of wear and tear during the year of 
assessment of any machinery, implements, utensils, and articles used by the 
taxpayer for the purposes of his trade: provided that where a deduction has 
been allowed under paragraph (b) of this sub-section the Collector shall take 
into consideration the sum allowed under that paragraph in determining the 
sum to be allowed under this paragraph: provided that in no case shall any 
allowance be made for the depreciation of buildings or other structures or 
works of a permanent nature; 


* x * * * 


(f) an allowance in respect of any machinery, implements, utensils and 
articles used by the taxpayer for the purposes of his trade which have been 
scrapped by such taxpayer during the year of assessinent, such allowance to 
be the difference between the original cost to such taxpayer of such 
machinery, implements, utensils or articles and the total amount arrived at 
by adding all the allowances made in respect thereof under paragraph (c) of 
this sub-section to any amount or the value of any advantages accruing to the 
taxpayer in respect of the sale or other disposal of such machinery, 
implements, utensils and articles.” 


By S. 40 of the Proclamation the burden of proof that 
any income is entitled to any deduction is imposed on the person 
claiming such deduction. 
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Before their Lordships the appellants maintained that they 
were entitled to deduct the expenditure in question alternatively 
under paragraph (a) or under paragraph (b) of S. 15 (1). 
In the Court below it was held that the outgoing was of a 
capital nature and.so excluded from the benefit of paragraph 
(a); and that the work in question was one of reconstruction 
and not of repair and so excluded from the benefit of 
paragraph (b). 


Their Lordships do not agree with the conclusions reached 
by the Special Court. In their Lordships’ opinion the sum in 
question was within the meaning of paragraph (a) an outgoing 
“not of a capital nature ” and was “ expended for the repairs 
of property occupied for the purpose of trade or in respect of 
which income is receivable ” within the meaning of paragraph 
(b). As was pointed out by Buckley, L. J. (as he then was) 
in Lurcott v. Wakely and Wheeler1, “ repair and renewal are 
not words expressive of a clear contrast,” and at p. 924, 
“repair is restoration by renewal or replacement of subsidiary 
parts of a whole. Renewal as distinguished from repair is 
reconstruction of the entirety, meaning by the entirety not ne- 
cessarily the whole but substantially the whole subject-matter 
under discussion.” The periodical renewal by sections of the 
rails and sleepers of a railway line as they wear out by use is in 
no sense a reconstruction of the whole railway and is an 
ordinary incident of railway administration. The fact that the 
wear although continuous is not and cannot be made good 
annually does not render the work of renewal when it comes 
to be effected necessarily a capital charge. The expenditure 
here in question was incurred in consequence of the rails having 
been worn out in earning the income of previous years on which 
tax had been paid without deduction in respect of such wear 
and represented the cost of restoring them to a state in which 
they could continue to earn income. It did not result in the 
creation of any new asset; it was incurred to maintain the 
appellants’ existing line in a state to earn revenue. The 
analogy of a wasting asset which appears to have affected the 
minds of the Special Court has really no application to such a 
case as the present. Nor do their Lordships agree that expen- 


diture in order to form a permissible deduction must have been 
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incurred in the production of the actual year’s income which is 
the subject of the assessment, if by this it is meant that the 
benefit of the expenditure must not extend beyond the year of 
assessment, for very many repairs have the result of enabling 
income to be earned in future years as well as in the year in 
which they are effected. In the case of Ounsworth v. Vickers, 
Ltd.1, where the expense of dredging a channel and constructing 
a deep water berth which was undertaken in connection with 
the launching of a specially large vessel was disallowed as a 
charge against income, Rowlatt, J.,a very experienced authority 
on all income-tax questions, expressed at p. 272 his agreement 
with the view that “ assuming that dredging the channel is 
income expenditure if the respondents dredged year by year, it 
is none the less income expenditure because the dredging was 
not done for a year or two because it was not worth while to 
do so and was only done when it was seriously required to get 
rid of the mischief which had been growing all the time 
and which theoretically ought to have been kept down 
coincidently with its growth.” 

The appellants received no allowance for depreciation of 
their rails and sleepers under paragraph (c) and the Court 
below, following a decision of the Appellate Division of the 
Supreme Court of the Union under a similar statute, held that 
they were not entitled to any such allowance, on the ground 
that a railway line was a work of a permanent nature. Oddly 
enough, the inference was drawn from this that what the appel- 
lants could not get by way of depreciation they cannot have 
been intended to get by way of repairs. The inference, their 
Lordships would have thought, was rather the other way, 
namely, that having been allowed a deduction in name of repairs 
the appellants were not intended to get a deduction in name 
of depreciation in respect of the same permanent structure. 

Their Lordships find an excellent illustration of the 
accepted practice in such matters in the United Kingdom, to 
which the appellants’ chief accountant spoke, in the case of the 
Highland Railway Company v. Special Commissioners of 
Income-tax2. There the Highland Railway Company had 
re-laid a portion of their main line and in doing so had sub- 


stituted steel rails of greater weight for the previous iron rails. 
+ — 





1. (1915) 3 K B. 267: 6 T. C 671. 
2. (1889) 16 R. 950:2 T. C 485. 
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No question was raised as to the cost of relaying the rails 
except as regards the additional weight and cost of the im- 
proved rails as compared with the original rails. The railway 
company claimed to deduct the additional cost as a proper charge 
against revenue on the ground that no permanent improvement 
of their property had been effected by the substitution of the 
heavier and costlier steel rails and that they derived no 
additional revenue from the outlay. The Lord President 
(Inglis) in rejecting the Company’s contention said at p. 954: 

“Tt must be kept in view that this is not a mere relaying of line after 
the old fashion. It is not taking away rails that are worn out or partially 
worn out and renewing them in whole or in part along the whole line. That 
would not alter the character of the line; it would not affect the nature of 
the heritable property possessed by the company. But what has been done 
is to substitute one kind of rail for another—steel rails for iron rails Now, 
that is a material alteration and a very great improvement in the corpus of 
the heritable estate belonging to the company, and so stated, surely isa 
charge against capital. All that is done, it will be observed from the details 
given with reference to this matter, is to charge the price of the rails and 
chairs—that is to say, the weight in addition to what was the original weight 
of the rails and chairs. That is the whole charge and thatis a charge 
made entirely for the improvement of the property—a permanent improve- 
ment of the property. Now, how that can be anything but a charge against 
capital, I am unable to see.” 

The contrast between the cost of relaying the line so as to 
restore it to its original condition and the cost of relaying the 
line so as to improve it is well brought out in the passage just 
quoted and while the former is recognised as a legitimate 
charge against income the extra cost incurred in the latter case 
in the improvement of the line is equally recognised as a proper 
charge against capital. In the present instance the renewals 
effected constituted no improvement; they merely made good 
the line so as to restore it to its original state. As such, in 
their Lordships’ opinion, they were “repairs” within the mean- 
ing of section 15 (1) (b) of the Proclamation and the cost of 
them did not constitute an outgoing of a capital nature within 
the meaning of section 15 (1) (a). It follows that the sum of 
£252,174 expended on this work by the appellants is deductible 
from their income for the purpose of ascertaining their taxable 
income. 


Their Lordships will humbly advise His Majesty that the 
appeal be allowed, the judgment of the Special Court of the 
Protectorate of Bechuanaland of the 22nd June, 1932, be 
reversed and the case be remitted to the Special Court with a 
direction to allow the deduction of £252,174 claimed by the 
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appellants from the respondent’s assessment of their taxable 
income for the year ended the 30th June, 1931. The appellants 
will have their costs here and below. 

Solicitors for appellants: Coward Chance & Co. 

Solicitors for respondent: Gedge Fiske & Co. 

S. R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mar. JusTick SUNDARAM CHETTY. 
Kannusami Chetti .. <Appellanix (7th Defend- 

ant) 
v. 
M. Rahimat Ammal and another .. Respondents (Plaintif 
and 10th Defendant). 


Civil Procedure Code (V of 1908), S. 107, O. 1, R. 10, O. 41, Rr. 20, 22 
and 33—Party against whom appeal not filed, whether could Le ‘added asa 
respondent during pendency of appeal—Court’s discretion exercisable 
—Mother of a Mohamedan minor girl acting as her gwardian—No 
presumption that her interests are adverse to her daughter's—Clear 
proof of evidencenecessary in order to show swch adversity of interest m the 
guardian so far as auction-purchaser of the minor's properties is concerned 
—Title of a third party auction-purchaser in a Court auction, how far 
affected by the claims, in execution, of a person who had been a pariy to 
the suit but kad not disputed the validity of the sale—Mother of a 
Mohamedan minor neither a legal nor natural guardian—Tronsfer by her 
of her minor daughter's share void and snenforceable—An assignee with 
knowledge, at the time of assignment, of the transferor acting on behalf of 
her minor daughter also, cannot raise afterwards the plea ihat he believed 
ın the transferor acting sulely—Assgnee under such circumstances would 
be a co-sharer with the mimor—Fiductary relationship created—Suit to 
recover money had and recewved—S. 90 of the Trusts Act (II of 1882)— 
Limitation Act (IX of 1908), Ari. 62—Decree passed in a prior suit asa 
result of gross negligence on the part of a guardian, whether could operate 
as res judicata in a subsequent suit where minor 1s a party. 

A Mobamedan, the father of the ist respondent (plaintiff in the suit), 
became entitled to a mortgage debt under a bond from another person. The 
plaintiff was a young girl of 2 when her father died and her mother, the 8th 
defendant, fraudulently assigned the aforesaid mortgage bond in favour of the 
9th defendant in the suit, who in his turn assigned it in favour of the 10th de- 
fendant, another respondent in the appeal. On the strength of the aforesaid 
assignment, the 10th defendani filed O. S. No. 99 of 1913 on the file of the 
District Munsif’s Court impleading present plaintiff and also defendants 8 and 9 
as parties thereto. He got a decree for sale and brought the properties to sale 
in Court-auction and a stranger purchased them. Plaintiff was then a 
minor and not properly represented. Hence she brought a suit for two kinds 
of relief, for the recovery of a certain amount by the sale of the hypothe- 
cated properties, and if, for any reason, the Court should hold that the 





* S5. A. No. 3 of 1930 11th October, 1932. 
d 


an 
C. M. P. No, 2553 of 1930. 


q 


LXV | THE MADRAS LAW JOURNAL REPORTS. 549 


plaintiff could nat proceed against the hypotheca, she prayed that defendants 
8 and 10 should be held liable to pay the suit amount jointly and severally. 
The first Court dismissed the surt against all except the 8th defendant, 
On appeal by plaintiff, the Lower Appellate Court gave a decree in plaintiff's 
favour for the amount due to her against the hypotheca, in the hands 
of the 7th defendant who stood in the shoes of the purchaser in Court- 
auction, dismissing the claim against the 10th defendant, As against that 
decree the 7th defendant filed this second appeal impleading plaintif alone 
as respondent. During pendency of the appeal an application was made by 
the plaintiff (respondent) to the Court to add the 10th defendant also as a 


„© respondent in the appeal. 


Held, (1) that there were adequate grounds for exercising the powers 
given under R. 33 of O. 41, Civil Procedure Code, and on the authority of the 
two decisions in Padarath Makton v. Hitan Singh, (1924) 82 I. C. 600 and 
Girish Chander Lahiri v. Sasi Sekhareswar Roy, (1905) I. L. R. 33 Cal 329, 
the 10th defendant could beadded as a party respondent under R. 20 of 
O. 41, Civil Procedure Code. This might be done even under O. 1, R 10 read 
with S. 107, Civil Procedure Code. See Illustration to R. 33, O. 41, Civil 
Procedure Code. 

Subramania Chettiar v. Sinnammal, (1930) L L. R. 53 Mad 881: 59 M. 
L. J. 634 (F. B.), referred to. 


If the 10th defendant was originally made a respondent in the appeal 
itself, there can be no question that under R. 33 the dismissal of the suit as 
against him can be interfered with by the Appellate Court if the decree 
against the hypotheca has to be set aside. The relief that could be obtained 
against him by way of cross-appeal may be obtained under R. 33 even 
without filing memorandum of objections. 

(2) The mere fact that the plaintiff's mother, the 8th defendant, was the 
executant of the assignment deed in question, would not be enough to hold, as 
a pure question of law, that the interests of the mother were really adverse 
to the minor in that suit, 

Venkatasomeswara Rao v. Lakshmanaswams, (1928) I.L. R. 52 Mad. 
275: 56 M. L. J. 175 (F. B.), followed, 


(3) So far as the auction-purchaser was concerned, in the absence of 
clear proof of the mother’s interests having been adverse to her minor 
daughter, it could not be said that the minor was not represented at all in 
the suit in which the sale was decreed. 


(4) The auction-purchaser in the Court-auction being a third party, 
would not be affected in his title, as the plaintiff, having been a party to the 
previous suit precluded herself from disputing the validity of the Court- 
auction sale subsequently in execution of the decree. The decree, if at all, 
was voidable at her instance and since she had not chosen to ask for setting 
it aside in the present plaint, the anctian-purchaser would not be affected. 


(5) The 10th defendant having been fully conscious of the fact of the 
execution of the original assignment deed by the 8th defendant and her 
minor daughter at the time when he got the assignment from the 9th defend- 
ant, he could not be allowed to contend afterwards that he was under the 
belief that the mortgage debt was assigned by the mother as the sole owner 
thereof, 

(6) Under the Mahomedan Law the mother is neither the natural nor the 
legal guardian of her minor daughter. It must be held that the assignment 
by the mother was vold and not binding on the minor to the extent of her 
share in the mortgage debt. 

(7) The assignment of the other co-owner’s share (the plaintiffs share) 
being void and ineffectual, the 10th defendant must be deemed in the eye of 
law to have become a co-sharer with the plaintiff in respect of the mortgage 
debt. That being so, his liability to the other co-owner certainly arises under 
S. 90 of the Madras Trusts Act, and in no case was it decided that an action 
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for money had and received by the defendant for the plaintiff's use would not 
be maintainable, if the fiduciary relationship could come under S. 90 of the 
Indian Trusts Act. 

(8) The plaintiff would be also entitled to recover her share from the 
10th defendant on the principle of money had and received within the 
meaning of Art. 62 of the Indian Limitation Act. 

Shanmuga Pilati v. Minor Goumdasami, (1907) I. L. R. 30 Mad, 459: 
17 M. L. J. 452, followed. - 

Ramasamı Naidu v. Muthusamı Pulai, (1918) I. L. R. 41 Mad. 923: 35 
M. L. J. 581, distinguished. 

(9) The decree passed in the prior suit having been the result of gross ` 
negligence on the part of the 8th defendant in having put in no appearance in 
the former suit during its trial and practically allowed the Court to decide it 
ex parte, it would not operate as res judicata so as to bar the later suit by 
the minor. 

Dada Sahib v. Gajaray Singh, (1924) 47 M. L. J 928 and Subramania 
Aiyar v. Vatthilinga Pandara Samnadhs, (1930) 60 M. L. J. 590, followed. 

(10) Even treating the assignment as one made by a de facto guardian, 
neither benefit nor necessity having been shown to exist so as to bind the 
minor, and the guardian’s gross negligence having been committed in her 
not having pleaded the invalidity of the assignment, it could not operate as 
res jwdtcata in the present suit. 

Appeal against the decree of the Court of the Subordinate 
Judge of Madura in A. S. No. 53 of 1929 (A. S. No. 67 of 
1929, District Court, Madura) preferred against the decree of 
the Court of the District Munsif of Madura Taluk at Madura 
in O. S. No. 448 of 1927 (O. S. No. 435 of 1926, District 


Munsif’s Court, Madura Town). 
K. Rajah Aiyar and V. Ramaswami Aiyar for appellant. 


S. Varadachariar for K. S. Champakesa Aiyangar for 1st 
respondent. 


4. V. Narayanaswami Atyar for 2nd respondent. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to cause 
Mahomed Ismail Rowther, the 10th respondent in A. S. No. 53 
of 1929 on the file of the Court of the Subordinate Judge of 
Madura (10th defendant in O. S. No. 448 of 1927, D. M. C., 
Madura Taluk) to be made a party respondent in the above 
S. A. No. 3 of 1930. 


The Court delivered the following 


JupementT. C.M.P. No. 2553 of 1930.—This second 
appeal was filed by the 7th defendant impleading the plaintiff 
alone as the respondent. The suit was filed by the plaintiff for 
the recovery of a certain amount by the sale of the hypothecat- 
ed properties, and if, for any reason, the Court should hold 
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that the plaintiff cannot proceed against the hypotheca, she 
prays that defendants 8 to 10 should be held liable to pay the 
suit amount jointly and severally. 


The facts of the case are briefly these. The plaintiff’s 
father Mahomed Rowther became entitled at a family partition 
to the mortgage debt due under the original of Ex. B, dated 
17th December, 1902 and executed by one S. N. Mahomed 
Rowther. The plaintiff was a young girl of 2 years when her 
father died. In 1911 the 8th defendant, who is the plaintiff’s 
mother, thought of remarriage and fraudulently assigned the 
aforesaid mortgage bond on behalf of herself and the minor 
plaintiff in favour of the 9th defendant under Ex. G-1. The 
9th defendant in his turn assigned it in favour of the 10th 
defendant. The aforesaid assignment by the 8th defendant is 
void and ineffectual so far as the plaintiff’s share in the mort- 
gage debt is concerned. On the strength of the aforesaid 
assignment, the 10th defendant filed O. S. No. 99 of 1913 on 
the file of the Additional District Munsif’s Court of Madura 
impleading the present plaintif and also defendants 8 and 9 as 
parties thereto. The plaintiff was then a minor and was not 
properly represented and the decree in that suit cannot therefore 
affect her interests. She has therefore filed the present suit for 
two kinds of relief in the alternative. The first Court dismissed 
the plaintiff's suit as against all the defendants except the 8th. 
On appeal by the plaintiff, the lower appellate Court gave a 
decree in plaintiff’s favour for the amount found due to her as 
against the hypotheca, in the hands of the 7th defendant, 
dismissing the claim against the 10th defendant. As against 
that decree, the 7th defendant has filed this second appeal 
impleading the plaintiff alone as respondent. During the 
pendency of this appeal, an application was made by the 
plaintiff (respondent) to add the 10th defendant also asa 
co-respondent in the appeal. It is C. M. P. No. 2553 of 1930. 
The reasons for impleading the 10th defendant as a party 
respondent in this appeal are stated in the affidavit filed in 
support of that petition. On the 7th of August, 1930, the 
Master passed an order directing the 10th defendant to be made 
a party to the appeal. That order was passed without previous 
notice to the 10th defendant. It is now urged by the 10th 
defendant, that under the Appellate Side Rules the Master had 
no jurisdiction to direct the addition of a party as a co-respond- 
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ent and therefore that order is ulira vires. It appears that 
such an order is not within the competence of the Master to 
pass, and accordingly, I allowed that petition to be treated as 
not disposed of in the eye of law and heard arguments on both 
sides at great length for the purpose of determining whether 
the 10th defendant can be added as a co-respondent in the 
circumstances of this case. 


Two contentions have been put forward on behalf of the 
10th defendant to persuade ihe Court to dismiss this petition. 
One is that under R. 20 of O. 41, Civil Procedure Code, which 
alone gives the power to an appellate Court to add a party as 
respondent, the 10ih defendant cannot be added, as he cannot 
be deemed to be interested in the result of the appeal. The 
second is that the Court’s discretion under R. 33 0f O. 41, Civil 
Procedure Code, should not be exercised in favour of the 
plaintiff (respondent) by interfering with the dismissal of her 
suit as against the 10th defendant by the Courts below, regard- 
less of the fact that the 10th defendant has acquired a valuable 
right on account of the omission on the part of the plaintiff to 
file either an appeal or a memorandum of objections within the 
period of limitation. Í 

There is, no doubt, that the power vested in the appellate 
Court under R. 33 can be exercised in favour of a party not on 
the record in the appeal, but certainly not against a person not 
actually a party on the record. The scope of the powers given 
to an appellate Court by R. 33 has been fully considered and 
decided by a Full Bench of our High Court in the case report- 
ed in Subramania Chettiar v. Sinnammalı. It was held that 
those powers are very wide and can be exercised in a proper 
case even in favour of a respondent who has neither appealed 
nor filed a memorandum of cross-objections. But it is recognis- 
ed that the exercise of such extraordinary powers is a matter of 
discretion with the appellate Court which must depend upon the 
peculiar circumstances of each case. The Illustration to R. 33 
which indicates the type of a case covered by the section is as 
follows :— 


“A claims a sum of money as due to him from X or Y and in a suit 
against both, obtains a decree against X. X appeals and Æ and Y are res- 
pondents. The appellate Court decides in favour of X. Il has power to pass 
a decree against Y." 





1. (1930) I. L. R. 53 Mad. 881: 59 M. L J. 634 (F. B.). 
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The view taken by the Calcutta High Court in the decisions 
Teported in Gangadhar v. Banabashi! and Abjal Majhi v. 
Iniu Bepart® is, that though the rule is widely expressed, 
ordinarily the exercise of the power conferred thereby should 
be limited to those cases where as a result of the appellate 
Court’s interference with the decree in favour of the appellant, 
further interference is required in order to adjust the rights of 
the parties in accordance with justice, equity and good con- 
science. This is exactly a case covered by the illustration. But 
in the Full Bench decision of this High Court referred to above, 
it has been held that the appellate Court has jurisdiction to 
interfere in a proper case and pass any decree and make any 
order which ought to have been passed or made in the suit and 
that the view taken in the aforesaid Calcutta decisions would 
be a limitation of the Court’s powers which is not warranted 
by reason of the very wide terms of the rule. But in the 
present case, it is unnecessary to go farther than the limits 
placed by the Calcutta High Court in the said two decisions, 
because this case is exactly covered by the illustration to R. 33. 
The plaintiff seeks to recover the suit amount by the sale of the 
hypotheca in the first instance. That is the primary relief 
claimed by her. If that relief is denied to her, then she asks 
for a decree against the 10th defendant who sued on the mort- 
gage and recovered the full amount. She cannot and does not 
ask for a cumulative relief against the hypotheca and the 10th 
defendant. A decree for the recowery of the money by sale 
of the hypotheca precludes her from asking for a personal 
decree against the 10th defendant. In the present appeal, the 
7th defendant, who stands in the shoes of the auction-purchaser, 
in execution of the mortgage decree obtained by the 10th 
defendant, attacks the correctness of the decree against the 
hypotheca and wants the plaintiffs suit to be dismissed as 
against the hypotheca. If in this appeal the decree against the 
hypotheca is set aside, then the question of further inter- 
ference with the decree of the lower appellate Court dismissing 
the claim against the 10th defendant arises for consideration 
and in order to do complete justice to the parties in exercise of 
the powers under R. 33, a decree may be passed in favour of 
the plaintif (respondent) as against the 10th defendant, though 
the plaintiff (respondent) has not filed any appeal or memo of 
cross-objections. 

1. (1914) 22 CL.J. 390. 2. (1915) 22 CLJ. 394, 

R—70 
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Relying on the Privy Council decision in V. P. R. V. 
Chokalingam Chetty v. Seethai Achal and the decisions in Ma 
Than May v. Mohamed Eusoof8, Sakitprasanna Bhattacharya 
v. Naliniranjan Bhaitacharyas and Rukia v. Mewa Lals the 
learned advocate for the 10th defendant strenuously contended 
that the Court should not exercise its discretion to add the 10th 
defendant as a party respondent for the purpose of passing a 
decree in pursuance of the powers given to it under R. 33. In 
Chokalingam Chetty v. Seethai Achai and Ma Than May 
v. Mohamed Eusoof3 the main ground for refusing to add a 
person as a party respondent to the appeal is the fact that the 
person has acquired a valuable right under that decree, inas- 
much as an appeal against him was then barred by limitation. 
In those cases, the person sought to be added as a party was a 
necessary party to the appeal, in the sense that the appeal could 
not proceed in the absence of that person, and as the appellant 
could have very well filed an appeal against that person also in 
time, it was thought that he should not be deprived of a valua- 
ble right acquired by him, by means of a discretionary power 
vested in the appellate Court. As I have already pointed out, 
the facts of the present case are quite different. In the face of 
the lower appellate Court’s decree granting relief to the plaintiff 


against the hypotheca, she cannot file an appeal against the 


dismissal of her claim against the 10th defendant. She cannot 
therefore be blamed for not filing an appeal against that portion 
of the decree dismissing the suit against the 10th defendant, or 
for not filing a memorandum of objections for the same relief, 
so long as the decree against the hypotheca given to her is not 
set aside. In case the decree against the hypotheca cannot be 
upheld, this is eminently a fit case for the exercise of the powers 
of the appellate Court under R. 33, in order to see whether she 
can at least be given a decree against the 10th defendant or not. 
The view taken in Sakitprasanna Bhattacharya v. Naliniranjan 
Bhattacharya’ is not quite in accordance with the decision of a 
Division Bench of this High Court reported in Ponnuswamt 
Asari v. Palaniand: Mudaltt. The somewhat narrow view 
taken by the Calcutta High Court as to the scope of R. 22 of 
O. 41, Civil Procedure Code, has not been adopted by our High 





1. (1927) L. R. 55 L A.7: I.L. R.6 R. 29:54 M. L. J. 88 (P. C). 
2, (1931) L L. R. 9 Rang. 624. 3. (1930) L L. R. 58 Cal. 923. 
4. (1928) I. L. R. 51 AlL 63. 
. 5. (1919) 11 L. W. 602. 
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Court in the Full Bench, decision in Munisami Mudaly v. Abbu 
Reddyi. According to this Full Bench decision, it is open to a 
respondent under R. 22 to file a memo of cross-objection against 
any other respondent, whether the appellant was interested in it 
or not. In Ponnuswamt Asari v. Palantands Muda? the 
learned Judges held that the appellate Court has jurisdiction 
under O. 41, R. 20 to add a person as a co-respondent, in order 
to enable the respondent already on record in the appeal to file 
a memo of cross-objections against him. They treat the person 
sought to be added as one interested in the result of the appeal 
within the meaning of R. 20, because the expression “the 
appeal” should be understood in the broad sense so as to include 
all the proceedings in the appellate Court whether those involved 
in the disposal of the appeal proper or also those involved 
by the memo of objections. If the appellate Court has jurisdic- 
tion under R. 20 to add a person as a co-respondent in order 
to sustain the memo of cross-objections to be filed against 
him, according to the decision in Ponnuswamt Asari v. 
Palaniandi Mudali8 there is no difficulty in holding that 
the appellate Court has jurisdiction under R. 20 to add a 
person as a party respondent for the purpose of exercising 
the powers vested in it under R. 33, though no appeal 
or memo of cross-objection has been filed. In the present 
case, if the 10th defendant was originally made a res- 
pondent in the appeal itself, there can be no question that under 
R. 33 the dismissal of the suit as against him can be interfered 
with by the appellate Court if the decree against the hypotheca 
has to be set aside. The relief that could be obtained against 
him by way of cross-appeal may be obtained under R. 33, even 
without filing the memo of objections. That being so, the princi- 
ple of the decision in Ponnuswams Asari v. Palaniandt Mudalis 
can well-nigh be extended to the present case also. The decision 
in Saktiprasanna Bhattacharya v. Nalintranjan Bhattacharya’ 
proceeds on the narrow view of the scope of R. 22 of O. 41, 
Civil Procedure Code, adopted by the Calcutta High Court in 
some of its decisions. That is why it was held that a memo of 
cross-objections filed against one who was not already a party 
respondent was liable to rejection. It may be reasonably urged 
that the 10th defendant in this case is one interested in the 





.. 1. (1912) I.L. R 38 Mad. 705: 27 M. L. J. 740 (F. B.). 
2. (1919) 11 L. W. 602. 3. (1930) I. L. R. 58 Cal 923. 
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result of the appeal, because the relief which the plaintiff (res- 
pondent) may ask the Court to give her as against the 
10th defendant in exercise of the powers under R. 33 is one con- 
tingent on the result of the appeal. Even if R. 20 is deemed 
to be strictly not applicable to the present case, the appellate 
Court has power to add parties under O.1, R. 10, Civil Procedure 
Code, read with S. 107. In Ponnuswami Asari v. Palaniandi 
Mudali1 this view has been expressed by Krishnan, J., who 
points out that R. 20 does not exhaust the appellate Court’s 
power to add parties. The decision of the Patna High Court 
of Sir Dawson Miller, C. J. and Mr. Justice Foster reported in 
Padarath Mahton v. Hitan Singhs deals with a case exactly on 
all fours with the present case. Following the decision in Girish ~ 
Chander Lahiri v. Sasi Sekhureswar Roy3 Miller, C. J. 
observes that in a case of this description the ordinary rules of 
limitation relating to appeals ought not to apply, where in the 
course of an appeal the Court finds that in order todo justice 
between the parties it is necessary to bring one of them who 
was a party to the suit upon the record in the appeal. It has 
further held that the Court in second appeal has power under 
R. 20 to bring parties upon the record in order to carry out 
the powers granted to the Court under R. 33 of O. 41. The 
principle of this decision is in consonance with the view taken 
by this High Court in Ponnuswami Asari v. Palaniandi 
Mudalsi. I am clearly of opinion that there are adequate 
grounds for exercising the powers given under R. 33 in the 
present case, and on the authority of the two decisions above 
mentioned, the 10th defendant could be added asa party res- 
pondent now under R. 20, O. 41, Civil Procedure Code. This 
may be done even under O. 1, R. 10 read with S. 107, Civil 
Procedure Code. 

I accordingly direct the addition of the 10th defendant as 
2nd respondent in this appeal. The appeal will be heard on 
the merits. 


‘Fhis second appeal coming on again for hearing the 
Court delivered the following 


JupcmMznt.—The facts of this appeal have been set forth 
in the order passed on C. M. P. No. 2553 of 1930 in this appeal 
which will form part of this judgment. The plaintiff and her 
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mother (8th defendant) may be taken to be co-heirs of the 
late Mahomed Rowther and have inherited his estate which 
they held as tenants-in-common. The lower appellate Court 
has rightly held that the assignment of the mortgage bond 
Ex. B in favour of the 9th defendant whose assignee is the 10th 
defendant is void as against the plaintiff’s interest’ in that 
mortgage bond, as her mother who effected the assignment 
on behalf of herself and the minor plaintiff was not the 
plaintiff’s legal guardian according to Mahomedan Law. 
On the strength of that assignment, the 10th defendant sued 
on the mortgage bond in O. S. No. 99 of 1913 on the 
file of the Additional District Munsif’s Court, Madura, 
impleading the present plaintiff (who was then a minor) as one 
of the defendants and obtained a decree. In execution of that 
decree he brought the mortgaged properties to sale. The 6th 
defendant was a bona fide purchaser of those properties in 
Court-auction from whom the 7th defendant subsequently 
purchased under Ex. X. In passing the decree in the present 
suit in favour of the plaintiff for her share of the mortgage 
amount against the hypotheca, the learned Subordinate Judge 
appears to have entirely overlooked the principles of law 
governing the title acquired by a bona fide Court auction* 
purchaser. This serious -omission has led to a wrong decree 
being passed. It is contended on behalf of the appellant that 
when a decree for sale of the hypotheca was passed in favour 
of the present 10th defendant in the former suit to which the 
present plaintiff and her mother were also parties and when the 
Court had jurisdiction to'sell the hypotheca in execution of the 
decree, the title'acquired by a bona fide auction-purchaser (who 
is a third party) cainot be impeached by the present plaintiff 
and she is debarred from claiming any relief against the 
hypotheca in the hands of the 7th defendant. The ground on 
which the present plaintiff attacks the former decree is, that 
inasmuch as her mother was not competent to assign her 
interest in the mortgage bond to the 10th defendant, the decree 
passed in his fayour for the whole of the mortgage amount is 
not binding on her and therefore she must be given once again 
a decree for her share of the amount against the hbypotheca. 
That a bona fide auction-purchaser is immune from such attacks 
by those who were actually ‘parties to the suit in which the 
decree against the hypotheca was passed, has been held ina 
series of decisions nat only of the Privy: Council but also of the 


Chetti 
v, 
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High Courts. In Zain-ul-abdin Khan v. Muhammad Asghar 
Ali Khani their Lordships of the Privy Council have recogniséd 
the distinction between the cases of bona fide purchasers in 
Court-auction who are no parties to the decree and the oases of 
the decree-holders themselves being the Court auction-purchasers. 
It -was held that a sale which had taken place in execution of a 
decree in force at the time could not afterwards be set aside as 
against a bona fide purchaser not a party to the decree, because 
on further proceedings that decree was subsequently reversed 
by an appellate Court. In another case, the Privy Council 
held that where property was sold in execution of a valid decree 
and purchased bona fide by a third party, the existence of a 
cross-decree for a higher amount in favour of the judgment- 
debtor would not support a suit by the latter against the pur- 
chaser to set aside'the sale. Vide Rewa Muahton v. Ram Kishen 
Singhs. At page 25 their Lordships observe as follows :— 

“To hold that a purchaser at a sale in execution is bound to inquire 
into such matters would throw a great impediment inthe way of purchases 
under executions. If the Court has jurisdiction, a purchaser is no more 
bound to inquire into the correctness of an order for execution than he is as 
to the correctness of the judgment upon which the execution issu¢s.” 

This principle has been applied and followed in the decision 
of the Allahabad High Court reported in Kaunsilla v. Chander 
Sens. In another case, Malkarjun v. Narhars4, where the sale 
in execution of a mortgage decree was effected after service. of 
notice upon a person who was not the legal representative of 
the judgment-debtor’s estate but who was erroneously treated 
by the executing Court as such representative, the judicial sale 
was held by the Privy Council not-to be a nullity, though the 
irregularity was a material one. The purchase in that case was 
by a third party and-it was held that the Court had jurisdiction 
to sell. The observation at page 347 is important, namely: 


'“ Their Lordships agree with the view of the learned Chief Justice that 
a purchaser cannot possibly judge of such matters, even if he knows the 
fact; and that if'he is to be held bound to inquire into the accuracy of the 
Court’ 3 conduct of its own. business no purchaser:at a Court-sale would be 
safe. Strangers to a suit are justified in believing that the Court has done 
that which by the direttions of the Code it ought to do.” 


~ Ina Full Bench decision of the Bombay “High — Court 
reported in Shivlal Bhagvan v. Shambhu Prasads the sale in 


4 f-t ot 3 ‘ 3 PE ee. 
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execution of a mortgage decree in favour of a third party was 
upheld, even though that: decree was subsequently varied in 
appeal by deciding that the mortgage was not enforceable 
against the minors and their property. That the title of a bona 
fide auction-purchaser who is not a party to the suit cannot be 
impugned on such grounds is also laid down by the Lahore 
High Court in Indar Sain v. Prabhu Lali. The same view has 
been held by our High Court in the decision reported in Rhodes 
v. Padmanabha Chettiar®. It is only where the Court has no 
jurisdiction to sell, for instance, the property of persons who 
were not parties to the suit, the decree and the sale would be void 
and the auction-purchaser would not be protected from the claims 
of such persons. If it is found that a minor though his name 
was on the record, was still not represented at all, it would 
be acase of his being no party to that proceeding. Vide 
the observations of the Privy Council in Khiarajmal v. Datms. 
The ratio decidendi of all these cases is in favour of the 
appellant’s contention and the present plaintiff cannot attack 
the validity of the sale in Court-auction in execution of the 
former decree, by simply showing that the assignment of the 
mortgage bond by her mother (8th defendant) on the strength 
of which the previous suit was filed by the present 10th defend- 
ant is not valid, so far as her share in the mortgage money is 
concerned. The purchaser in Court-auction was not bound to 


enquire into the correctness of the former decree and was- 


justified in believing that the Court had done what it ought 
to do. 

It is however contended on behalf of the plaintiff (respond- 
ent) that inasmuch as her mother was appointed as guardian 
ad litem for her in that suit, it must be taken that the interests 
of the guardian were adverse to her and therefore she was not 
properly represented in that suit. O. 32, R. 3, Civil Procedure 
Code, shows that a person whose interest'is ‘adverse to that of 
the minor should not be appointed as guardian. The mere fact 
that her mother was the executant of the assignment deed in 
questibn would not be enough to hold, asa pure question of 
law, that the interests of the mother were really adverse to her 
in that suit. It has been so held by a Full Bench of this High 
Court in Venkatasomeswara Rao v. Lakshmanaswamit, The 
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learned Judges have held that “ there is nothing either in the 
Civil Procedure Code or in any of the authorities to lay down 
not merely that such a person should not as a rule be appointed - 
but cannot in any circumstances be validly appointed”. In view 
of this pronouncement by a Full Bench of this Court, I think it 
unnecessary to refer to the earlier decisions of this Court as 
regards this question. Kuppuswami Atyangar v. Kamalammali 
and Sellappa Goundan v. Masa Natckens. In this case 
Ex. VI shows that a written statement was actually filed in the 
former suit on behalf of the plaintiff’s mother and the plaintiff 
(who were defendants 6 and 7 respectively). The District 
Munsif says that that written statement is not available. It 
would appear from Ex. P-2 that one of the contentions of 
defendants 1 to 4 in that suit was about the validity of the 
assignment of the mortgage bond by the plaintiff’s mother. But. 
that question was not tried and decided as the defendants, 
failed to appear at the time of the trial. Despite the fact that 
the plaintiff’s mother was the executant of the assignment deed, 
it was open to her to plead in that case that the assignment was 
invalid so far as the minor’s share in the mortgage bond was 
concerned. She might have set up that plea in the written 
statement filed. But in the absence of that written statement, 
we cannot be certain about it. In the circumstances of this case 
and upon the evidence on record, it is not possible to hold that 
as a matter of fact the interests of the plaintifs mother were 
really adverse to those of the plaintiff in the former suit. So 
far as the auction-purchaser was concerned, he would be per- 
fectly justified in believing that the Court would have considered 
this question of adverse interest when it chose to appoint the 
mother as the guardian for the plaintiff and that the appoint-. 
ment was made in a regular and proper way. In the absence of 
clear proof, I am not prepared to hold that the interests of the 
plaintiff's guardian in the former suit were really adverse to her 
and therefore she was not represented at all in that suit. That 
being so, the principle laid down in a uniform course of deci- 
sions as regards the title of the auction-purchaser (third party) 
must apply to the present case, because the plaintiff should be 
taken to have been a party to the former suit and as such she 
is precluded from disputing the validity of the Court-auction 


1. (1920) I. L. R. 43 Mad. 842: 39 M. L. J. 375. . ° 
I. L. R 47 Mad. 79: 45 M L. J. 675. 
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sale in favour of a third party in execution of that decree. 
That decree, if at all, is only voidable at her instance, and she 
has not chosen to ask for the setting aside of that decree in her 
present plaint. 

For all the foregoing reasons, I hold that the plaintiff 
cannot be given a decree against the hypotheca in the hands of 
the 7th defendant. 


Now, the question arises whether the plaintiff can at least 
be given the alternative remedy sought for against the 10th 
defendant, who has been added as the 2nd respondent, for the 
reasons already mentioned in the order passed in this appeal on 
27th September, 1932. In the circumstances of this case, which, 
have been already adverted to, I have no hesitation in stating 
that this is eminently a fit case for the exercise of the discre- 
tionary power vested in the appellate Court under O. 41, R. 33, 
Civil Procedure Code. If the plaintiffs share of the mortgage 
debt legitimalely due to her cannot be recovered from the 
hypotheca inthe hands of a bona fide auction-purchaser, is she 
not also entitled to any decree against the 10th defendant, who 
realised the mortgage debt including her share, by filing a suit 
on the mortgage bond and obtaining a decree thereon by virtue 
of the assignment deed, Ex. G-1, which was executed during 
the minority of the plaintiff by her mother Rahimat Ammal on 
behalf of herself and as the guardian of the plaintiff? The 
illustration to R. 33 of O. 41, Civil Procedure Code, exactly 
covers the present case. 


The next point for consideration is, whether the plaintiff 
has a cause of action against the 10th defendant for claiming a 
refund of her share of the mortgage debt which he had collected 
and realised in the execution of the decree obtained in O. S. 
No. 99 of 1913 on the file of the Additional District Munsif’s 
Court, Madura. The plaintiff and her mother Rahimat Ammal 
(the present 8th defendant) were entitled to the mortgage debt 
due under Ex. B as co-owners, they having inherited the pro- 
perty from the deceased Mahomed Rowther as his co-heirs 
under Mahomedan Law. This mortgage debt was one of the 
properties assigned by the 8th defendant under Ex. G-1 on 2nd 
March, 1911, in. favour of the present 9th defendant, expressly 
reciting that she executed this deed of assignment of her own 
behalf and also as the guardian of the minor plaintiff. The 
10th defendant is a. subsequent assignee of the same rights 

R—71 
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from the 9th defendant under Ex. L. Specific mention of the 
assignment deed, Ex. G-1, is made in Ex. L, and there is no 
doubt whatever that the 10th defendant, when he got Ex. L, 
was perfectly aware of the fact of the execution of Ex. G-1 by 
Rahimat Ammal on her own behalf and on behalf of her minor 
daughter. He admits in his evidence as D. W. 5 that at the 
time of the execution of Ex. L in his favour the originals of 
Exs. B and G-1 were handed over to him. Even in his plaint in 
the former suit (vide Ex. O) he has referred to the above 
facts in paragraph 7. It is thus perfectly clear that the present 
10th defendant was fully conscious of the fact of the execution 
of the original assignment deed (Ex. G-1) by Rahimat Ammal 
and her minor daughter when he got the assignment Ex. L 
from the 9th defendant. There is no scope for contending that 
when he took the assignment, Ex. L, he was under the belief 
that the mortgage debt in question was assigned by Rahimat 
Ammal (8th defendant) alone as the sole owner thereof. 

A mortgage debt creates an interest in immovable pro- 
perty. Under Mahomedan Law, the mother is neither the 
natural nor the legal guardian of her minor daughter. As held 
by the Privy Council in the decision in Imambands v. Mutsaddi1 
the mother even as a de facto guardian has no power to convey 
to another her minor daughter’s interest in immovable property 
which the transferee could enforce against the minor. Sucha 
transfer is unauthorised and void. As observed by the lower 
appellate Court in paragraph 14 of its judgment, the transfer 
under Ex. G-1 is not proved to have been made either for the 
benefit or for any legal necessity of the minor. It must be held 
that this assignment is void and not binding on the minor to the 
extent of her share in the mortgage debt. What then is the 
position of law as between the plaintiff and the 10th defendant? 
Under the assignment deed, Ex. G-1, what was conveyed was 
the interest of both the co-heirs. So far as the interest of the 
minor plaintiff (one of the co-heirs) is concerned, that transfer 
is void and ineffectual. On the strength of that void assign- 


_ ment, the 10th defendant has recovered the plaintiff’s share of 


the mortgage money which justly belongs to her. “ Can the 
plaintiff get relief on the footing that this is an action for 
money had and received by the 10th defendant for the plaintiff's 
use? (Vide. Art. 62 of the Indian Limitation Act.) To 
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maintain an action of this kind, it is not absolutely necessary to 
show the existence of a privity of contract between the plaintiff 
and the 10th defendant. This is not a case of express agency. 
Is the 10th defendant an utter stranger to whom the law would 
impute no sort of obligation to refund the money to the plaintiff? 
Would the law impute a sort of agency by fiction to the 10th 
defendant to give effect to the principles of justice and equity? 
Is this case covered by S. 90 of the Indian Trusts Act which 
deals with the obligation of a co-owner gaining unfair advan- 
tage over another co-owner by availing of his position as such? 
In short, can we predicate some kind of privity of a legally 
recognisable nature so as to entitle the plaintiff to claim refund 
of ber share of the mortgage debt unlawfully collected by the 
10th defendant? Strenuous arguments have been advanced on 
both sides with much ability. If the facts of this case are 
clearly understood, the application of law does not create much 
difficulty. 

The principle of law has been well stated in the case in 
Mahomed Wahib v. Mahomed Ameerl. In that case the suit 
‘was by one of the co-sharers for the recovery of his share of 
the money due under two deeds of mortgage which was collect- 
ed by the other co-sharer. The general principle applicable to 
an action for money had and received by the defendant to the 
plaintiff’s use as laid down in Blackstone’s Commentaries was 
applied in that case. In referring to Art. 62 of the Limitation 
Act, Mookerji, J. observes at page 533 that the Article ought 
to apply wherever the defendant has received money which in 
justice and equity belongs to the plaintiff under circumstances 
‘which in law render the receipt of it the receipt by the defend- 
ant to the use of the plaintiff. It is further observed that this 
form of action would be maintainable in-cases in’ which the 
defendant at the time of the receipt, in fact or by ‘presumption 
or fiction of law receives the money to the use of the plaintiff. 
The learned Judges have also held in that case that in order to 
maintain an action of this kind it is not necessary to Show that 


at the time of the receipt, the defendant really iftended to receive , 


it ‘tq ‘the plaintiff's use. Thése principles have been adopted 
fully in the decision of our High Court reported in Batshath 
Lala v. Ramadoss8. That was a suit brought by one decree- 
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holder against another for the refund of an amount which the 
latter is alleged to have received by way of rateable distribu- 
tion, while that sum was in fact due to the former. The 
learned Judges applied Art. 62 of the Limitation Act to stch a 
suit, treating it as an action for money had and received by the 
defendant for the plaintiffs use. In that case, there was certain- 
ly no privity of contract nor was there any agency express or 
implied. It is not easy to bring that case under the category of 
some privity of a legally recognisable nature. But what seems 
to me on a careful perusalof that decision is that they regarded 
the action as maintainable because the defendant had received 
money which in justice and equity belonged to the plaintiff in 
circumstances which in law render the receipt of it by the 
defendant a receipt for the use of the plaintiff. The decision 
of another Division Bench of this High Court reported in 
Sankunni v. Govindal is in conformity with the principles laid 
down in Mahomed Wahib v. Mahomed Ameer’. In the present 
case, having regard to the facts mentioned above, the 10th 
defendant by reason of the assignments under Exs. G-1 and L 
really stepped into the shoes of Rahimat Ammal, one of the co- 
owners of the mortgage debt. The assignment of the other co- 
owner’s share (the plaintiff’s share) being void and ineffectual, 
the 10th defendant must be deemed in the eye of law to have 
become a co-sharer with the plaintiff in respect of the mortgage 
debt. That was his real position when he realised the whole 
of the mortgage debt in execution of the decree in O. S. No. 99 
of 1913. That being so, his liability to the other co-owner cer- 
tainly arises under S. 90 of the Indian Trusts Act, and in no 
case was it decided that an action for money had and received. 
by the defendant for the plaintiff's use would not be maintain- 
able, if the fiduciary relationship could come under S. 90 of the 
Indian Trusts Act. This is one aspect of the present case. In 
the other aspect, this would be a case of the 10th defendant 
realising the ‘plaintiff's share of the mortgage debt on the 
strength of a void assignment in his favour made by the plain- 
tifs mother as her guardian. In an exactly similar case, the 


‘action for the recovery of money has been held to be one for 


money had and received within the meaning of Art. 62 of the 
Limitation Act. (Vide Shanmuga Pillat v. Minor Govinda- 
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samil), This decision isa clear authority for the maintain- 
ability of the action against the 10th defendant in the- second 
aspect. 

On the side of the 2nd respondent (10th defendant) reli- 
ance was placed on the decision in Ramasami Naidu v. 
Muthusami Pillais as an authority for showing that the plain- 
tiff has no cause of action against the 10th defendant. There 
is an elaborate discussion of the English and Indian case-law in 
that decision. However, the previous decision of a Division 
Bench of this High Court in Batenath Lala v. Ramadoss3 was 
not noticed in it. The rule laid down in Blackstone’s Commenta- 
ries seems to have been regarded as too wide and general, and 
stress was laid on the confinement of that principle to some pri- 
vity of a legally recognisable nature or to other particular kinds 
of cases held by judicial decisions to be properly actions for 
money had and received. But as I have held that the principle of 
S. 90 of the Trusts Act is applicable to the present case, the 
action of the plaintiff against the 10th defendant for refund of 
the money would be maintainable, even according to the decision 
in Ramasami Naidu v. Muthusami Pillais. But as Mr. Varada- 
chari, the learned counsel for the plaintiff, has pointed out in 
his careful argument, the facts of the case in Ramasami 
Naidu v. Muthusami Pillai8 are clearly distinguishable from 
the facts of the present case. In that case, the 1st defendant, 
the purchaser at the auction held by the Official Receiver, bona 
fide believed that the debts put up for sale in auction belonged 
exclusively to Rajappa Mudali. The debts were not put up for 
sale as those belonging to Rajappa Mudali and his other part- 
ners and therefore the purchaser was under the bona fide 
belief that he was purchasing the debts which exclusively 
belonged to Rajappa. That is why Sadasiva Aiyar, J. has 
observed at page 938 as follows :— 


“ A co-sharer may, by a stretch of language, be treated as standing in a 
position of confidence towards his co-sharers, but a person who ignorantly 
purchases from a co-sharer the whole of the claim of all the co-sharers can- 
not be said to be in such a position. I therefore agree that the plaintiff has 
no cause of action against the lst defendant.” 


But in the present case, it is perfectly clear that the 10th 
defendant was aware of the fact of assignment of the mortgage 
debt by two co-sharers and he did not take the assignment under 
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the belief that the mortgage debt belonged only to the plaintiffs 
mother. , After a careful reading of the decision in Ramasamt 
Naidu v. Muthusami Pillait I find it extremely difficult to 
bring the present case within the scope of the facts on which ` 
that decision was based. The Courts below are in error in 
holding that the decision in Ramasami Naidu v. Muthusamt 
Pillai! governs the present case. In my opinion, that case 
is clearly distinguishable. On the authority of the other deci- 
sions referred to above, I hold that the plaintiff has a cause of 
action against the 10th defendant for the refund of her share 
of the mortgage money which the 10th defendant had collected 
on the principle of money had and received. 


There remains the question of res judicata. It is contend- 
ed on behalf of the 10th defendant, that the plaintiff’s claim as 
against him is barred as res judicaia by reason of the decision 
in O. S. No. 99 of 1913. Ex. I is the copy of the judgment in 
that suit. The present plaintiff was the 7th defendant in that 
suit, represented by her mother and guardian, the 6th defend- 
ant. Though a written statement was filed by 6th and 7th 
defendants in that suit, it seems that they did not appear on the 
date of the hearing. What is now urged on behalf of the 10th 
defendant is, that the present plea as regards the invalidity of 
the assignment under Ex. G-1 to the extent of the plaintiff’s 
share might and ought to have been made a ground of defence 
in that suit, and therefore that decision operates as res judicata 
in the present suit. As I have already pointed out, it was cer- 
tainly open to the plaintiff’s mother (6th defendant therein) 
to have pleaded on behalf of the minor plaintiff that the assign- 
ment of the mortgage debt was invalid and not binding on the 
minor to the extent of her share. The omission to raise such a 
plea by the guardian or the omission to support that contention 
by adducing the necessary evidence would be an act of gross 
negligence on the part of the guardian. We find that the 6th 
defendant put in no appearance in the former suit during its 
trial and practically allowed the Court to proceed to decide that 
suit ex parte. Such conduct on the part of the guardian is 
undoubtedly gross negligence. The decision in Dada Sahib v. 
Gajaraj Singh? is a direct authority for holding that the decision 
in O. S. No. 99 of 1913 would not operate against the plaintif 
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as res judicata in the present suit. The same principle has been 
laid down by Mr. Justice Madhavan Näir in a recent decision 
reported in Subramania Iyer v. Vaithilinga Pandara Sannadhil. 
If the decree passed in a prior suit is the result of gross negli- 
gence on the part ofa guardian of the minor, it will not operate 
as res judicata so as to bar the later suit by the minor. (Vide 
also Punnayyah v. Viranna’.) It is contended on behalf of the 
2nd respondent, that the omission to set up the plea that the 
assignment deed Ex. G-1 was void to the extent of ihe minor 
plaintiffs share, would not amount to gross negligence on the 
part of the guardian, because such an assignment was not 
understood to be void according to the then state of the law and 
it was only in Imambandi v. Mutsadds3 the Privy Council clear- 
ly laid down that the transfer by one who is nota legal guardian 
under Mahomedan Law would be void and ineffectual. As it 
is found in the present suit, even treating the assignment as one 
made by a de facto guardian, neither benefit nor necessity is 
shown to exist so as to bind the minor and the guardian must 
have pleaded the invalidity of the assignment on this ground 
at least. Gross negligence on the part of the guardian having 
been shown beyond the pale of doubt, the former decision 
would not operate as res judicata in the present suit. 


Let me next consider the question of res judicata in some 
other aspects. Following the decision in Rukhmint v. Dhondo 
Mahadu4 and other cases, the lower appellate Court held that 
the question whether the plaintiff alone in O. S. No. 99 of 1913 
was entitled to the amount of the mortgage money or whether 
the minor 7th defendant was also entitled toa portion of it, did 
not necessarily arise for determination in that suit. That was 
because the dispute between the plaintiff and the 7th defend- 
ant in that suit was not one in which the mortgagor-defendants 
were interested. It may however be contended that though the 
mortgagors in that suit had no concern with this dispute, still 
the 7th defendant having been made a party to that suit should 
have set up her interest in a portion of the mortgage debt, as 
a ground of attack against the claim of the plaintiff therein to 
the entire mortgage money. (Vide the decision in Sethurama 


1. (1930) 60 
2. (1921) I. L. R. 45 M 
3. (1918) L.R. 45 I. A. 73: I. L. R. 

4. (1911) L L.R. 


M. L. J. 590. 

ad. 425: 42 M. L. J. 429, 

45 Cal. 878: 35 M:L J. 422 (P.C). 
36 Bom. 207 at 208. 


568 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


Aiyar v. Ramachandra Aiyar!). But, as I have held that the 
omission to set up such a plea was due to the gross negligence 
of the guardian, there is no res judicata as against the present 
plaintiff. 

The alternative remedy sought for by the plaintiff as 
against the 10th defendant must therefore be given in this suit. 
Out of the amount realised by the 10th defendant in execution 
of the decree in O. S. No. 99 of 1913 (after deducting the costs 
incurred by him in connection with that suit) he should refund 
to the plaintiff her 119-216th share of the balance. The 
mortgaged property was sold in Court-auction for Rs. 1,960 on 
Ist November, 1915 and the sale was confirmed on 2nd Decem- 
ber, 1915. The extract from the suit register (Ex. U) shows 
that the present 10th defendant drew by cheque a sum of 
Rs. 1,902-13-0 on 7th December, 1915. Deducting the costs of 
suit and execution therefrom, the plaintiff should get 119- 
216th share of the balance Rs. 903. As this sum was utilised by 
the 10th defendant and withheld from the plaintiff to whom it 


was legitimately due, it is but equitable that the 10th defendant 


should repay the same with interest at 6 per cent. per annum 
from 7th December, 1915, till the date of this suit, viz., 
Rs. 577. 

In the result, the second appeal is allowed, and the decree 
passed by the Lower Appellate Court against the mortgaged 
properties is set aside, and a decree is passed in plaintiff’s 
favour for the recovery of Rs. 1,480 from the 10th defendant 
with simple interest thereon at 6 per cent. per annum from this 
date. The plaintiff (lst respondent) should pay the 7th 
defendant’s (appellant’s) costs in this Court and in the Lower 
Appellate Court. The 2nd respondent will pay the 1st respond- 
ent, her costs in this second appeal. As regards the plaintiff 
and 10th defendant, there will be no order as to costs payable 
by one to the other, in the Courts below, and the Lower 
Appellate Court’s decree directing the plaintif to pay 10th 
defendant’s costs is set aside. 


K. C. Appeal allowed. 








1. (1916) 5 L. W. 659. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sm Horace Owen Compron BEASLEY, Kt., 
Chief Justice anD Mr. JUSTICE BARDSWELL. 
Sait Punnamchand Chatraban, Firm 
of Marwadi Bankers, represented 
‘by their Mukhtyar (Agent) Sagar- 


mal .. Petitioner* (Petitioner) 
v. 
Vijjapu Satyanandam .. Respondent (Counter- 
petitioner). 


Civil Procedure Code (V of 1908), S. 73 and O. 21, Rr. 72 and 84— 
Leave to bid and to set off—Grant before Court sale—Validity—Conclu- 
sion of sle—-Successful bid being less than decree amouni—Subsequent 
application by other decree-holders for rateable distribution—-Maintainabi- 
lity. $ 

Under O. 21, R. 72, Civil Procedure Code, leave to set off can be given 
before the sale has been held. Thus it can be given at the same time as the 
permission to bid is granted to the decree-holder. 


Hasarimal Fakirchand v. Namdev Rakhinaji, (1908) LL.R. 32 Bom, 
379, relied on. 


Observations of Broomfield, J. in Navaj v, Totaram, (1930) 33 Bom. 
L. R. 503, not followed. i 


When a decree-holder has been given permission to bid at an auction 
aale and to set off the amount of his bid, if successful, against the amount 
due to him under his decree, and when the successful bid is less than the 
decree amount, the whole of the set off must be deemed as made on the date 
of sale and the whole of the amount must be deemed to have been received 
or realised eo instanti the sale is made. In sucha case S. 73 of the Code of 
Civil Procedure will give’no benefit to other decree-holders who apply for 
rateable distribution after the conclusion of the sale, however soon after its 
conclusion their application may be made. 


Ramaraju v. Lakshmiah, 1930 M.W.N. 568, approved. 


Arunachalam Chetty v. Somasundaram Chetty, (1920) 12 L. W. 328, 
disapproved. g 


Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act: praying tbe High Court to revise 
the order of the District Court of East Godavari at Rajah- 
mundry, dated 28th February, 1928, in E. P. No. 140f 1927 in 
O. S. No. 5 of 1924. 

G. Lakshmanna and G. Chandrasekhara Sastri for peti- 
tioner. - i 

P. Satyanarayana Rao for V. Govindarajachars: for res- 
pondent. . 

The Court delivered the following 

- Jupements. Bardswell, J.—The respondent to these 
appeals obtained a decree in O. S. No. 67 of 1920 on the file of 
See A 


* C.R.Pa, Nos, 1335 to 1338 of 1928, - 16th February, 1933. 
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the Subordinate Court of Visagapatam.. The decree was trans- 
mitted to the District Court of East Godavari for execution. 
The respondent filed an.Execution Petition No. 45 of 1925 in 
that Court and was given. permission, on'an application on that 
behalf, to bid at the execution sale and to set off the amount of 
his bid, if successful, against the amount due to him under his 
decree. The actual expression in the order was not “set off” 


but “credit” but it is perfectly clear and is not disputed that 


the effect of the order was to give permission to set off. The 
sale began of 7th January, 1927 and was concluded on 12th 
January,-1927, on which date the property was knocked down 
to the respondent.. “There has been no objection to the sale on 
any ground. On the evening on which the sale was concluded, 
but just after its conclusion, the appellants in these appeals,. 
each of whom held a decree against the same judgment-debtor,, 
filed petitions, asking for rateable distribution. The learned’ 
District Judge of East Godavari bas dismissed the petitions, 
holding that they had not been put in, as S. 73, Civil Proce- 
dure Code, requires that such petitions should be, before the 
receipt of the assets, whiçh they asked to be'-distributed, by the 
Court that held them. In his view, in that the respondent had 
beet’ given permission to set off, the Sale proceed’ must have, 
been deemed to have been paid into Court’ by the respondent 
purchaser and immediately repaid to him towards satisfaction, 
of his decree. ,The appellants, therefore, could, not: have the 
benefit of S. 73, as their applications were not madé to the 
Court .before it had received ‘the assets. They’ appeal against 
ge decision. ~ 

In Arunachalam Chefty v. Somasundgram Chettyl a a view 
was taken by Seshagiri, Aiyar, J., siting. ‘as a, single Judge, 
that i is favourable; to, the appellants., © A decree-holder had 
obtained permission to bid- and set off and was, the successful 
bidder at a sale which was held and concluded on 28th August, 
1918. On, the following day another decree-holdet applied for 
rateable distribution. The learned Judge pointed out, that, 
under O. 21, R. 72 permission to.,bid.and set off_is , given 
subject to the rights of decree-holders under S. 73 and, as 
there was nothing to show that permission ih that case was of 
a different character, he allowed the petition for rateable distri- 
bution. “This decision, however, :has been corisidered by 
——_—$_ en — ll OOo lL 


1. (1920) 12 L.W. 328 =} 
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Ramesim,. J., when also sitting äs a singlé Judge; in) Ramaraj# 
y. Lakshmiahi and he held-it to be wrong. . Im his view when 
a decree-holider has been given permission to bid’and’set off 
and when,-as in the case now under notice; the amount of the 
successful bid. is less than the decree amount, the whole of the 
set off must bë deemcd as made on the date of ;sale and the 
Whole of the amount must be deemed: to have ` been received or 
realised eo instanti the sale is -made. -This view ‘musf, in my 
opinion, and with respect, be taken asthe correct one, Ordinarily 
under R. 84. of O.-21 the successful bidder has. to - pay a 
deposit of 25 per cent. of his bid immediately op_ his being 
declared to be the purchaser, but, if the purchaser i is the decree- 
holder and is.cntitled to set off the purchase money under 
R. 72, then ‘the Court may dispense with the requirements of 
the rule. Normally there will be such dispensation, ir which 
case, as soon as such decree-holder is declared the purchaser, 
the set off must be taken as having been made, and S. 73 will 
give no benefit to other decree-holders who apply -for tateable 
distribution after the conclusion of the sale, however‘soon after 
its conclusion their applications may be made. , ees 

Mr. Lakshmanna'’s main point -for the appellants is that 
leave to set off cannot legally be given before the sale lias been 
held and concluded, and he quotes in his support, an opinion to 
that effect by Broomficld, J., in Navaf v. Totaram3. That 
opinion, however, was obiter and was not necessary fer the 
decision of the case which was then before the Bench of which 
that learned Judge was a member. It is certainly not the view 
taken by Ramesam, J., in the case ‘above cited, and it is, also 
contrary to the view indicated by another Bench of the. Bombay. 
High Court in Hasarimal v. Namdev3. There with reference to 
S. 294 of the previous Code, to which the present O. 21, R. 72 
corresponds, Sir Lawrence Jenkins, C.J., remarked “that section 
is perfectly clear. The first paragraph of that scction requires 
the permission of the Court to enable the decree- holder to bid 
for the property. If he gets that permission and gets it “without 
qualification then the amount ‘due on the mortgage ‘tay if he 
so desires be set off. But it may be one. of the tetms on- which 
permission to bid-is granted- that there- should not be this ‘right 
of set off”. If there can be a refusal in advance to allow set-off, 





tase Sy 1. 1930 M.W.N. 568. 
~ +2; 61930) 83 Bom. L.R. 503. - (1908) LLR: 32 Bom; 379. 
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it would appear that it is equally permissible for set off to be 
allowed in advance. And that permission to set off may be 
granted at the same time as the permission to bid seems clear 
from the terms of S. 84, by which the decree-holder purchaser 
may be dispensed from the immediate payment of the purchase 
money that would have otherwise to be made. There could be 
no dispensation from immediate deposit unless the permission 
to set off had been obtained prior to the sale. 

In my opinion the orders under appeal are correct. These 
appeals must, therefore, be dismissed with costs (one set). 
Pleader’s Fee Rs. 50. 

The Chief Justice.—I agree. 


B. V. V. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SirR Horace OWEN COMPTON Beastey, Kt., 
Chief Justice AnD Mr. JUSTICE BARDSWELL. 





Baijnath Karnani .. Appellant (Plaintif) 
v. 
Vallabhadas Damani .. Respondent (Defendant). 


Limitation Act (IX of 1908), Art. 117—Suit on foreign judgment— 
Judgment of trial Court—Appeal from—Dismissal of—Stariing point of 
limitation—Original or appellate decree. 

Where in a foreign state there is a suit and in that suit a judgment is 
given and from that judgment appeal is made, which appeal is dismissed, the 
“judgment in that suit” is the judgment of the appellate Court for the pur- 
pose of Art. 117 of the Limitation Act and not the judgment of the Court of 
first instance. The test of finality is the treatment of the judgment by the 
foreign tribunal as a res judicata and as the decree of the first Court which 
is taken on appeal to the appellate Court is uot res judscaia but, on the other 
hand, its finality is destroyed by the appeal, the judgment of the appellate 
Court alone is the final and the only decree for purposes of execution. 


Case-law referred to. 

Judgment of Stone, J. (reported in 62 M.L.J. 566) reversed, 

On appeal from the judgment and decree of the Hon’ble 
Mr. Justice Stone, dated 17th November, 1931 and passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 136 of 1931. 

T. R. Venkatarama Sastri for V. Varadaraja Mudaliar 
for appellant. 

S. Doratswami Atyar instructed by N. T. Shamanna for 
respondent. l l 





#0. S. Appeal No. 15 òf 1932, l 15th March, 1933 
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The Court delivered the following : ae 

Jupcments. The Chief Justice.—This is an nee frota 
the judgment of Stone, J. and the point to be decided is: Where 
in a foreign State there is a suit and in that suit a judgment 
is given and from that judgment appeal is made, which appeal 
is dismissed, is the ‘judgment in that suit’ the judgment of the 
Court of first instance or is it the judgment of the appellate 
Court for the purposes of the Limitation Act? 

The suit under appeal is brought to enforce a judgment 
given in the State of Bikanir. The first Court’s decree theré 
was appealed from, and the appeal was dismissed by the 
appellate Court. If the appellant here, the plaintiff in the suit, 
is to take as the date for his cause of action the date of the 
decree in the Court of first instance, then his suit is barred’ by 
limitation. If hè is to take the date as that of the appellate 
Court’s decree then his suit is not barred by limitation. ©“ < w 

This is a very interesting point and, as Stone, J. remarks, 
it is strange that there are no direct decisions upon this point 
although it must have arisen in India many times befort. 
Stone, J. has rightly, in my opinion, held that in Art.‘117 óf 
the Limitation Act judgment means decree. He has taken’ the 
view that the starting point of limitation was the decree in the 
first Court and accordingly dismissed the suit as being barred 
by limitation. It is contended here that he was wrong. ' Fà 
this case we are dealing with a judgment given in the State of 
Bikanir where it is conceded that all the provisions of"'the 
Civil Procedure Code are applied and the decisions of thé 
Indian High Courts followed; and, in my view, the difficult 
question before us is made more simple on that account. It i is 
conceded that a foreign judgment and a municipal judgmént 
are upon an entirely different basis. A foreign judgment-catinot 
be executed and it is mercly a cause of action and the judginent 
is regarded as creating a debt between the parties to it and it is 
said that the debt so created is a simple contract debt, the liabi- 
lity of the defendant arising-on an implied contract to pay the 
amount of the foreign judgment. There is no merger of the 
original cause of action and it is therefore open to the plaintiff 
to sue either on the foreign judgment or on the original cause 
of action on which it is based; and it is argued on behalf of 
the respondent that, as a foreign judgment is a mere cause of 
action or a right gained by the plaintiff by reason of his decree, 
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Vallabhadas 
Damani 
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the starting point of limitation is the date:upon which-he obtains 
thattright and-that ‘this cannot .be affected by.reason-of the 
pendency either of an-appeal or'the superyentioh of a decrée of 
an-appellate Court confirrhing the lower Court’s decree; and id 
aid of this argument,‘ amongst other things, it is pointed out 
that: when a decree has been obtained stéps to execute the decree 
smay~be taken and execution of it had during the pendency:of an 
appeal unless those steps are stayed’ ‘In my opinion, .the.latter 


test, although there is a great deal: to be said for the argument 


which adopts it, is not the real test. What has got to be found 
is,, what is the final decree which has been obtained by the 
plaintiff in the suit; and it is quite clear that in order to enforce 
the judgment of a foreign Court that judgment must be.a final 
one ; aml indeed that is conceded by the learned counsel: for the 
appellant. and the respondent. In. Nownvion v. Freemani which 
was an action brought upon a _ foreign judgment for the re- 
covery of a debt, it was held that if the judgment does not finally 
and conclusively (subject to an appeal.to a higher Court) settle 
the ¢xistence of the debt so as:to become res judicata between 
the parties, such an action cannot be brought. In that case 
their Lordships had before them what was described as a 
“remate” judgment of a Spanish Court and in accordance with 
the laws of Spain this “remate” judgment when it was “execu- 
tive” or summary,:as it was, could not be regarded as: res 
judicata and their Lordships accordingly held that since such a 
judgment as that doesnot finally and conclusively establish the 
debt, no suit-upon it could be brought in England, Lord 
Herschell in dealing with the finality and conctusive nature of 
the judgment upon which an action may be maintained in the 
English Courts when such judgment i is poeta by a foreign 
Court at p. 9-says: : 


“My Lords, I think that in order to establish that such a jademémi has 
been pronounced it must be shown that in the Court by which it was pronounc- 
ed it conclusively, finally, and for ever established the existence of the debt 
of which it is sought to be made conclusive evidence in this country; s so as to 
make it res judscata between the parties.” 


Lord Watson on p. 13 says: 


“In order to its receiving effect here; a foreign decree need ne be final 
in the sense that it cannot be made the subject of appeal to`a`highèr Court; 
but it must be finaland unalterable in the Court which pronounced it; and 
if appealable the English Court will .only enforce it, subject to conditions 
which will save the interests of those who haye the tight of appeal.’ y 


Z 0 Tes L- (1889.15 A.C. La - z Diare iN 
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-. This case, it is urged on the’ respondent’s bebalf, shows 
that when once a decree has been obtained even though that 
decree may be the subject of.an appeal, a suit-may be brought: 
upon it in a foreign Court to enforce it. For the appellant, 
however, it is argued that it does not necessarily follow that, 
where an appeal. has been presented which results in a decreé of 
the appellate Court dismissing the appeal; a fresh starting point 
of limitation is not given thereby, it being conceded that the 
foreign judgment sued upon must bé final and conclusive. 
Since ‘this question, in my view, has got to be decided upon a 
consideration of the cases which lay down the law as to finality 
of a decree in this country, I propose to refer to some of those 
quoted in. the course of the arguments; and I will first of all 
deal with. those decisions which consider, the effect of the 
passing of an appellate decree. The first of these is Luchinun 
Persad Singh v. Kishun Persad Singhi, a Full Bench decision. 
There it was held that although an order of the Privy Council 
may confirm a decree of the Court below, that order is the 
paramount decision in the suit; and that any application to 
enforce it, is, in point of law, an application to execute the 
order and pot the decree which it confirmed. The next case is, 
Noor Ali Chowdhurt v. Koni Mcah8, where it was held that the 


only decree of which execution could be taken was the appellate . 


decree and not, the Original decrce. In the judgment in that 
case a- ‘Madras decision is, teferred to, namely, Arunachella 
Thudayan v. Veludayans, in which Scotland, C. J. said: F 


. “ Whether that flecree be in affirthance or reversal or modification of the 
decree. appealed rom, it becomes the -final decree in the suit, and. therefore 
the decree enforceable by execution.” 

Ín: Kailash Chandra Bose v. Girtja Sundari Debit it wag 
feld that the appellate decree supersedes the one decree. 
Atp. 929 Jenkins, C., Jusays: > ; 
oe “Ths decrée in that ‘suit.was in the-Court of ‘first instance’ against the 
widow; and it gfay ‘be that this decree, had there been no appeal, would have 
been binding as „against the reversioner, even though the mortgage was 
created by the lady herself. That is a point on which I express no opinion 
at this stage, because I do not think it is necessary, and I reserve my opinion 
until occasion’ arises for its decision, But whatever may have been the 
effect of that decrce, had it stood by itself, it was superseded by the decree 
passed on appeal. -The decree of the Court ef first stance could not in the 
circumstances be pleaded as res Aiea g 





— 
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‘He relied on Noor Ali Chowdhuri v. Koni Meah1 as show- 
ing that, where there is a decree on appeal which confirms the 
degree against. which the appeal is nade, it is the appellate 
decree to which regard must be had and that the appellate 
dectee superseded the original decree. He further points out 
that, where au appellate Court dismisses an appeal under the 
provisions of ihe Code, the proper course is, as provided by 
the Code, to confirm, vary or reverse the decree against which 
the: appeal is mdde and not merely to dismiss the appeal. In 
Dicey’s Conflict of Laws, 4th Ed., at p. 454, it is stated that 
the’ test- of finality is the treatment of the judgment by the 
foreign tribunal as res judicata. In India and in Bikanir a 
decree of the first Court which is taken on appeal to an appellate 
Court is not res judicata. In Sheo Sagar Singh v. Sitaram 
Singh3, a decision of the Privy Council, at p. 626 Lord 
Macriaghten states: 


. “ To support a plea of res judicata it is not enough that the parties are 
he same and that the same matter is in issue. The matter must have been 
‘heard and finally decided’. If there had been no appeal in the first suit 
the decision of the Subordimate Judge would no doubt have given rise 
to the plea. But the appeal destroyed the finality of the decision. The 
judgment of the lower Court was superseded by the judgment of the Court 
of Appeal.” 


This decision, in my view, affords the strongest support 


‘to the appellant’s contention before us. The first Court’s deci- 


sion was superseded by the judgment of the appellate Court and 
its -finality destroyed by the appeal. It seems to me that ihe 
judgment sued upon cannot be the judgment the finality of 
which’ has been destroyed by the appeal and which has been 
superseded by the judgment of an appellate Court and that it is 
only the latter judgment which is sued upon. (See also Abdullah 
Ashgar Ali Khan v. Ganesh Dass, another decision of the Privy 
Council.) In Chengalvala Gurraju.v. Madapathy Venkateswara 
Rous it was held that a judgment pending appeal or for which 
the appeal time has not expired is only a provisional judgment 
and does not operate as res judicata. Balkishan v. Kishan 
Lals is to the same effect. Another decision of the Privy 
Council is Annamalai Chetty v. Thornhillé, where it was held 





1. (1886) I. L. R. 13 Cal, 13. 
2, (1897) L. R. 24 I. A. 50: L L. R. 24 Cal. 616 (P. C), 
3. (1917) L R. 44 I. A. 213: L L. R. 45 Cal. 442: 34 M. L J. 12 (P. G). 
4, (1916) 30 M. L. J. 379. 5, (1889) I. L, R 1 AlL 148. 
' 6. (1931) 61 M, L. J. 420 (P. C). 
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that a decree frem which an appeal lies and has in fact been 
taken is not final between the parties so as to form res judi- 
cata. The judgment of Cozens-Hardy, L. J. in Marchioness of 
Huniley v. Gaskelll is relied upon by the responden At 
p. 667 he says: 


“Tt is urged that the judgment of the Scotch Court of Session is not a 
final judgment; but when the word ‘final’ is used, as I think it is in some 
authorities with reference to judgments, that does not mean, I apprehend, a 
judgment which is not open to appeal, but merely ‘final’ as opposed to 
‘interlocutory’. A judgment is, in my opinion, not the less an estoppel 
between the parties to the action because it may be reversed on appeal to the 
House of Lords.” 


Ihave already expressed the view that this question falls to 
be decided not by the English decisions upon this question but by 
the decisions of the Indian Courts and of the Privy Council and 
no case in this Court or the Privy Council has been referred to 
by Mr. Doraiswami Aiyar in the course of his able argument on 
behalf of the respondent which, in my opinion, supports his 
argument. Juscurn Boid v. Pirthichand Lal8, a decision of the 
Privy Council relied upon by him, is clearly distinguishable from 
the cases on the other side by reason of the fact that the article 


of the Limitation Act there in question was Art. 97 « for money 


paid upon an existing consideration which afterwards fails”. 
A period of three years is given from the date of the failure. 
The Lower Court held that there had been a failure of considera- 
tion. This order was confirmed on appeal and nevertheless it 
was held that time commenced to run from the date of the 
Lower Court’s decree because it was upon that date that 
consideration failed. This case is of no force when Art. 117 
‘comes to be considered. In my view, applying the test of 
res judicata and the decisions referred to in support of the 
appellants argument, Stone, J.’s judgment was erroneous and it 
follows that the decree must be set aside and the appeal allowed 
with costs, both here and in the trial Court. 


Bardswell, J—The suit under appeal was brought by the 
plaintiff for a decree for the enforcement of a foreign judg- 
‘ment in his favour against the defendant for the sum of 
Rs. 7,858-10-3 with interest and costs. The foreign judgment 
was that of the State of Bikanir. A judgment and decree in 
favour of the plaintiff for Rs. 7,284-14-3 were passed by the 
High Court of Bikanir in exercise of its original jurisdiction 





1. (1905) 2 Ch. D. 656, 
2. (1918) L. R. 46 I. A. 52: È L. R. 46 Cal. 670: 36 M. L. J. 557 (P. C). 
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on 9th July, 1924, and confirmed by an appellate Bench of the 
same High Court on 24th March, 1925. The suit under appeal 
was filed in this Court on 12th March, 1931, the principal 
amount sued for being made up of the amount for which the 
High Court of Bikanir had given the decree and Rs. 573-12-0 
which had been allowed for costs. One objection taken before 
Stone, J., who tried the suit was that the High Court of Bikanir 
had no jurisdiction, but this objection, which is said to have 
been only faintly argued, was overruled and that decision has 
not been challenged. The defendant, however, has succeeded on 
another point that was taken on his behalf and that is that the 
suit claim was barred by limitation except for the sum of 
Rs. 573-12-0 allowed for costs, the claim to which was 
admitted. 

Stone, J. has held that the word ‘judgment’ in the expres- 
sion ‘foreign judgment’ in S. 2 (6) of the Civil Procedure 
Code means the decree of the foreign Court and this view, which 
is in accordance with common sense and with what is the English 
law on the subject, has not been contested. It is, therefore, 
Art. 117 of the Indian Limitation Act that has to be considered. 
Under that Article the time allowed for bringing a suit upon a 
foreign judgment is six years from the date of the judgment. 
What has been held is that by “date of the judgment” is meant 
the date of the original judgment and that, as the date of the 
original judgment at-Bikanir was more than. six years before 
the filing of the suit in this Court, the suit was barred by limi- 
tation. For the plaintiff, who is now the appellant, it is argued 
that time has to run from the date of the appellate judgment. 
If that view is correct the suit will have been brought in time. 

To enable a foreign judgment to be enforced it must be 
one that is final and conclusive between the parties and it may 
be final and conclusive though it is subject to an appeal and 
though an appeal against it is actually pending in the foreign 
country where it was given. The law on the subject is thus set 
out in R. 114 of Dicey’s Conflict of Laws on which Mr. 
Doraiswami Aiyar lays stress in his arguments on behalf of the 
respondent. But the same learned authority in his commentary 
on this rule gives as the test of finality the treatment of the 
judgment by the foreign tribunal as res judicata. He quotes 
from the judgment of Lord Herschell in Nouvion.v. Freemani: 


1. (1889) 15 A.C 1 at 9. ° 
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_ “In order to establish that such a (final and conclusive) judgment bas been 
pronounced it must be shewn that in the Court by which it was pronounced 
it conclusively, finally, and for ever established the existence of the debt of 
which it is sought to be made conclusive evidence in this country, so as to 
make it res judicata between the parties.” 

The same extract is also given in Smith’s Leading Cases as 
the test of what is a conclusive judgment. In the case of some 
foreign Courts the decision of the Court of first instance may act 
as res judicata. Such a state of things is contemplated in 
Nouvion v. Freemani and, when it exists, the first Court’s judg- 
ment, as stated in that decision, will only be enforced subject to 
conditions which will save the interests of those who have the 
right of appeal. But what we have to consider is what is the 
position as regards res judicata of a decree passed by a Court of 
first instance in accordance with the provisions of the Civil 
Procedure Code of British India when that decree has been 
appealed against, even if the result of the appeal is for it to be 
confirmed. It is common ground that the law of the Bikanir 
State is on all relevant matters the same as that of British 


India. 

By O. 41, R. 32, Civil Procedure Code, the appellate judg- 
ment may be for confirming, varying or reversing the decree 
from which the appeal is preferred and in Kailash Chandra 
Bose v. Girija Sundari Debis Jenkins, C. J. has called special 
attention to this rule (then S. 577) and has held that, where 
there is a decree on appeal, which confirms the decree against 
which the appeal is made, the appellate decree supersedes the 
original decree. In Sheo Sagar Singh v. Sitaram Stngh3 the 


Privy Council have held that 


“To support a plea of res yudicata it is not enough that the parties are 
the same and that the same matter is in issue. The matter must have been 
‘heard and finally decided’. If there had been no appeal in the first suit the 
decision of the Subordinate Judge would no doubt have given rise to the plea. 
But the appeal destroyed the finality of the decision. The judgment of the 
Lower Court was superseded by the judgment of the Court of Appeal” 

This decision has been followed by a later Privy Council 
decision in Abdulla Ashgar Ali Khan v. Ganesh Dasst while in 
Annamalai Chetty v. Thornhill’ their Lordships have held that 

“Where an appeal lies the finality of the decree on such appeal being 
taken, is qualified by the appeal and the decree is not finalin the sense that 
it will form res judicata as between the same parties,” 
Se 

1. (1889) 15 A. C. 1 at 13. 2. (1912) I.L.R. 39 Cal. 925. 

3. (1897)L.R. 24 LA. 50: LL.R. 24 Cal. 616 (P.C). 
4 (1917) LR 44 L A 213: L L. R. 45 Cal 442: 34 M. L. J. 12 (P.C). 
5. (1931) 61 M.L.J. 420 (P.G). 
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In Chengalvala Gurraju v. Madapathy Venkateswara 
Row! it has been held by a Bench of this Court that a judgment 
pending appeal or for which the appeal time has not expired is 
only a provisional judgment and does not operate as res judi- 
cata. Itis unnecessary to discuss this decision here, in so far 
as it extends the principle to a judgment not yet appealed 
against while the,time for appeal has not yet expired, as in the 
case under notice there has been an appeal and the decisions of 
the Privy Council are conclusive as to a case of that kind. 


Great stress has been laid for the respondent on the Privy 
Council decision in Juscurn Botd v. Pirthichand Lal Chou- 
dhury%. In that case it was held that failure of consideration 
dated from the first Court's decree setting aside a sale for 
arrears of rent and not from the date of the appellate decree by 
which it was confirmed, and it was pointed out that under the 
Indian law and procedure an original decree is not suspended by 
presentation of an appeal nor is its operation interrupted where 
the decree on appeal is one of dismissal. A subsequent suit 
that was brought for the recovery of money was, therefore, 
held to be time-barred under Art. 97 of the Limitation Act. 
This decision has been considered by a Bench of this Court in 
Venkayya v. Sathiraju3 and it is pointed out there that what was 
held was that consideration had failed when the sale was set 
aside in the first Court and that it did not fail afresh when the 
order setting aside the same was affirmed by the appellate Court. 
It was held in this Madras case that the remarks of the Privy 
Council in Juscurn Boid v. Pirthichand Lal Choudhury’ did not 
apply to questions arising under Arts. 181 and 182 of the Limi- 
tation Act and that, even though by Art. 182 the appellate 
decree is expressly made a fresh starling point for purposes of 
execution, whereas there is no corresponding provision to 
Art. 181, yet even an application under the latter article for a 
decree absolute could be made within three years from the 
passing of the preliminary decree by the appellate Court. And 
that this view as to Art. 181 is correct is shown by the Privy 
Council decision: Jowad Hussain v. Gendan Singhs. Therein 





+7 


1. (1916) 30 M.L.J. 379. 
2. (1918) LR. 46 I.A. 52 : LL.R. 46 Cal. 670: 36 M.L.J. 557 (P.C). 
3. (1921) IL.R. 44 Mad. 714: 41 M.LJ. 117. 
4. (1926) L. R. 53 L A. 197: LL.R. 6 Pat 24: 51 M.L.J, 781 (P.C). 
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is cited with approval a remark of Banerji, J. in Gajadhar 
Singh v. Kishan Jiwan Lali. 


“It seems to me that this rule’—+.e., the rule regulating application for 
final decrees in mortgage actions—“contemplates the passing of only one 
final decree in a suit for sale upon a mortgage. The essential condition to 
the making of a final decree is the existence of a preliminary decree which 
has become conclusive between the parties When an appeal has been 
preferred, it is the decree of the appellate Court which is the final decree in 
the cause.” 


There appears to be no authority directly bearing on the 
question of from the date of which judgment or decree, in the 
case of there being an original decree and an appellate decree 
confirming it, time should run for the purposes of Art. 117 but 
it seems to me that the decision in Jowad Hussain v. Gendan 
Singh8 is an authority that gives better guidance as to how that 
article should be interpreted than is Juscurn Boid v. Pirthi- 
chand Lal Choudhury3. In the latter case what had to be looked 
to for the purposes of Art. 97 was not so much the decree itself 
as to what had been decided by the decree. For the purposes of 
Art. 117 as for those of Art. 181, the existence of a decree is 
essential as the basis of the action and that decree bas to be one 
that is final and conclusive between the parties so as to operate 
as res judicata. , 

Now in the present instance there was no final and conclu- 
sive decree between the parties such as could so operate till the 
decree of confirmation had been passed on the appeal. In these 
circumstances it is from the date of that decree and not from 
the date of the original decree that limitation began to run 
against the plaintiff as, when there had been an appeal, it was 
not till the appeal had been decided that the plaintiff had 
obtained a decree of the necessary finality and conclusiveness 
for him to take action upon it in British India. I would, there- 
fore, allow this appeal and grant a decree for the full amount 
sued for with interest at 6 per cent. pef annum from date of 
suit to date of realisation and costs both onthe appeal and on 


the first hearing. 
S. R. Appeal allowed. 





1. (1917) IL. L. R. 39 AIL 641 at 643, 644 (F.B.). 
°2. (1926) L.R. 53 LA. 197: LLR. 6 Pat. 24:51 M.L.J. 781 (P.C). 
3. (1918) L.R. 46 I.A. 52: LL.R. 46 Cal. 670: 36 M.L.J. 557 (B.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present:—Mr. Justice KrisHNAN PANDALAI. 
Muhammad Sahoob Levvai Sayabu .. Appellani* (Respondeni- 

1st Defendant) 
v. ` 
Mayamad Ammal . .. Respondent (Petitioner- 
2nd Defendant). 

Limitation Act (IX of 1908), Sch. I, Art. 182 (1)—Swit for partition— 
Final decree declaring joint character of property and effecting division— 
Application in execution by one party—Whether extends time in favour of 
another party—Jurisdiction of Court to decree shares to defendants in 
partition suit. 

Where in a suit for partition among Mahomedan co-sharers the final 
decree was drawn up according to the directions contained in O. 26, R. 14, 
Civil Procedure Code, and it declared that the property for division consisted 
of the particulars described in Sch. I and further declared “that the several 
properties mentioned in Sch II be assigned to and they are hereby vested in 
the several parties under whose names the said properties were respectively 
sel out absolutely for and in full satisfaction of their respective shares and 


Held, that the decree was a joint decree because it contained a declara- 
tion of the joint character of the property mentioned in Sch. I, that it could 
not be joint and several at the same time and that an application in execution 
made by one of the parties could be utilised by another party under Art. 182 
(1) of the Limitation Act so as'to extend time. 

Manmohan Gope v. Madhusudan Gope, (1932) 56 C. L. J. 10, relied on. 


In a suit for partition the Court has jurisdiction to award the other 
sharers impleaded as defendants their shares if they want to avail themselves 
of such a decision. : 


. Appeal against the order of the Court of the Subordinate 
Judge of Dindigul, dated 20th September, 1929 and made in 
A, S. No. 43 of 1929 preferred against the order of the Court 
of the District Munsif of Periakulam, dated the 15th January, 
1929 and passed in E. P. No. 1163 of 1928 in O. S. No. 198 of 
1924 on the file of the Court of the District Munsif of Madura 
‘Taluk. ` | eG . 

S. R. Muthuswami Atyar for appellant. 
B. Sttarama Rao for respondent. . 

‘ The Court delivered the following ; 

Jupcment.—This is an appeal by the 1st defendant, against 
the-2nd defendant in a suit for partition brought by the plaintiff 
who is not a party to this appeal. The parties are Muhammadans 
and partition was decreed to plaintiff 3-16ths, to 1st defendant 

(appellant) 10-16ths and the 2nd defendant (respondent) 

3-16ths: --The preliminary-decree--was-passed on the 2nd Octo- 

ber, 1924, declaring these shares’and directing a commissioner 
ones 3 


$ 


< *A'A A.O. No. 57 6f 1930." 000 <- = 9th’ May; 1933. 


LXV] THE MADRAS LAW JOURNAL REPORTS. 583 


to make a partition by metes and bounds of the properties 
among the parties according to their shares. The commissioner 
did so and the final decree was passed on the 14th November, 
1924, providing inter alia “ that the several properties mentioned 
in Sch. II hereto be assigned to and they are hereby vested in 
the several parties under whose names the said properties are 
respectively set out absolutely, for and in full satisfaction of 
their respective ‘shares and interests” in the suit property. 
_ According to the plan prepared by the commissioner the plaintiff 
was entitled to the plot B, the 1st defendant to plot C and the 
2nd defendant to plot 4. On the 6th January, 1926, the plaintiff 
applied for and obtained delivery of his share. On the 12th 
October, 1928, the 2nd defendant applied in execution for 
delivery of the plot A. The appellant 1st defendant opposed 
the application. His grounds were, as stated by the learned 
Subordinate Judge in the Lower Appellate Court, (1) that there 
is no executable decree passed in favour of the 2nd defendant 
which is capable of being worked out in execution; (2) that the 
Lower Court had no jurisdiction to pass a decree in favour of 
the 2nd defendant-respondent because the subject-matter of the 
suit related only to partition and separate possession of the 
plaintiff's share alone; and (3) that, in any case, the 2nd 
defendant’s application is time-barred as the decree in question 
cannot be said to be a joint decree within the meaning of 
Explanation (1) to Art. 182 of the Limitation Act. The learned 
Judge rejected all these obj jecuens: ey have been urged 
before me again. 


As to the first objection, whether thereis or is not an 
executable decree in favour of the 2nd defendant-respondent, 
the words of the decree which I have already set out are 
conclusive. They mean that the plot A set out under the name 
of the respondent was assigned to and vested in the respondent 
in full satisfaction of his share in the joint property. The only 
object of such a provision is that the party to whom the plot is 
assigned may be able to get it if he satisfies the other conditions 
for getting it, which include usually, if the party is not the 
plaintiff, the payment of court-fees. This point fails. 

The second objection is also equally futile. The Court in 
a plaintiffs suit for partition has undoubtedly jurisdiction to 
award the other sharers’ their shares if they want to avail 
themselves of such a decision. In any case the appellant’s 
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objection to the decree cannot be heard in execution and this 
is sufficient to dispose of it. The learned advocate here for the 
appellant tried to raise another objection under this heading, 
namely, that the decree is invalid, because it does not bear the 
proper revenue stamp as an instrument of partition under the 
Stamp Act. I asked him whether he could show me from the 
judgments of the Courts below that those Courts had dealt with 
or were invited to deal with it. He has not shown me anywhere 
that this objection was raised at any previous stage of this 
proceeding and I therefore decline to allow that objection to be 
taken here. 


The last and the main objection is that based on limita- 
tion and it depends upon the question whether with regard to a 
decree in a partition suit such as the present, the plaintiff's 
application for delivery of his share can be utilised by another 
party like the present respondent as the starting point for 
limitation. This can be done only upon the footing that the 
decree comes within the latter part of Explanation (1) to Art. 
182 of the Limitation Act, namely, that it is a joint decree. The 
Lower Courts dealt, with this upon the authority of Ramasamt 
Aiyangar v. Narayana Aiyangar! and Vasuveda Muthu Shastry 
v. Vittal Shastry’, both of which cases upheld the familiar 
doctrine that a decree in a partition suit is one which is passed 
in favour of the sharers therein and that it is open to them all 
to take advantage of it; in other words, that such decrees are 
joint decrees falling within the description in Art. 182, 
Explanation (1). But it is objected here that those were deci- 
gions upon partition decrees passed under the old Civil Procedure 
Code when there was only one decree, namely, what is now 
called the preliminary decree, and all subsequent proceedings 
were proceedings in execution of it. It is therefore urged that 
where under the new Procedure Code the executable decree is 
the final decree referred to in O. 26, R. 14, which awards to 
each sharer his particular plot or plots, such a decree does not 
come within the doctrine of those cases as it isa several decree. 
It is argued that this decree was therefore a several decree and 
in such a case the plaintiff’s application cannot afford the 
starting point of limitation for the respondent’s petition. This 
view has been accepted in Ramnath Ray v. Harendra Kumar 





1. (1921) 42 M. L. J. 94. 2. (1922) 43 M. L. J. 379. 
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Rayı by a Bench of that Court which held that in execution of 
final decrees under the new procedure which allot to the several 
sharers their respective plots, there isno element of jointness 
to enable them to be brought under joint decrees. This view 
was upheld by another Bench of that Court in Manmohan Gope 
v. Madhusudan Gope3, although in that particular case the 
Court held that that particular decree was a joint decree because 
although there were allotments of several plots to the several 
sharers there was also a portion of the decree which awarded 
another plot jointly to them all, namely, a way to be used by 
them all, and it was held that the same decree cannot be both 
joint and several and therefore the whole decree must be 
understood as joint. There appears to be no authority in our 
Court, or in any other Court for that matter, on this point. If 
the point really arose for decision I should have, for the reasons 
stated, preferred to send it to a Bench but the truth is that the 
point argued does not really arise because on the language of 
the decree now sought to be executed it is very like the decree 
in Manmohan Gope v. Madhusudan Gope® where, although 
there were parts of the decree which were several, there was 
also a part which was joint. The final decree in this case as 
printed at page 4 of the paper was drawn up according to the 
directions contained in O. 26, R.14 and the forms printed 
for use in the Lower Courts. See Civil Rules of Practice, 
Vol. I, Part 2, Chapter 3, R. 13 and Form No. 6 at page 291 of 
the second volume. It refers in the first paragraph to the fact 
that the report of the commissioner had been received and 
confirmed. Paragraph 2 then says that “ it is declared that the 
property for division consists of the particulars set out in Sch. I 
hereto” and paragraph 3 says “it is decreed as follows:— 
that the several properties mentioned in Sch. II hereto be 
assigned to” etc., etc., as set out in the earlier part of the 
judgment. Now it seems to me, whatever may be the argument 
based upon other final decrees which do not contain the declara- 
tion given in the second paragraph and whatever may bethe argu- 
ment as regards the question whether in a final decree merely 
awarding several plots to several sharers an application for one 
plot cannot save from limitation the application for another 
plot, no such question can arise on this particular decree because 


eee 
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R—74 


Sudali 


v 
Velayudam 
Pandaram. 


586 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


as held in Manmohan Gope v. Madhusudan Gope! a decree 
cannot be both joint and several at the same time and to the 
extent that there is a declaration of a joint character of the 
property mentioned in Sch. I; the decree is undoubtedly one to 
the benefit of which all the sharers are entitled. That being 
so, the objection has no substance in it. 

The order of the Lower Appellate Court is confirmed and 
the appeal is dismissed with costs. 

B. V. V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMESAM. 


Sudali alias Muthuammal .. Petitioner* (Defendant) 
v. 
Velayudam Pandaram .. Respondent (Plaintiff). 


Madras Village Courts Act (I of 1889), S. 18—Swit in Village Court 
for portion of debt due under promissory note—Subsequent suit for same 
debt in Civil Court—Maintainability—Civil Procedure Code (V of 1908), 
O. 2, R. 2. 


The Madras Village Courts Act (I of 1889) contains in S. 18 2 provision 
similar to O. 2, R 2 of the Civil Procedure Code and though O. 2, R. 2 may 
not apply to the Village Courts, a plaintiff who originally sued in the Village 
Court for a portion of the debt due on a promissory note, is by virtue of 
S. 18 of the Village Courts Act precluded from bringing a second suit for the 
same debt in the ordinary Civil Court. 

` Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Ambasamudram in S. C. S. No. 543 of 1929. 

S. Ramaswami Atyar for petitioner. 
E. R. Balakrishnan for respondent. 
The Court delivered the following 


JupeMEeNtT.—This is a revision petition against the decree 
of the District Munsif of Ambasamudram in S. C. S. No. 543 
of 1929. The suit -was filed to recover Rs. 290 consisting of 
Rs. 270, the principal and interest due on a promissory note, 
dated 18th October, 1915, for Rs. 205-140 and Rs. 20, the 
principal and interest due on an oral loan of Rs. 13. The 
second claim was not afterwards pressed and it is not necessary 
to refer to it any more. : a f 





1. (1932) 56 C. L. J. 10. ; 
4*C R. P. No.-460-of 1930. ~- 3rd May, 1933. 
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One of the points raised in the case is that the plaintiff 
having previously filed a suit in the Village Court for Rs. 35, 
a portion of the claim of Rs. 270, he is precluded from bringing 
this suit. The District Munsif disallowed that plea relying 
on Augustus Brothers v. Fernandesz!. In that case there was a 
reference to the High Court by the Subordinate Judge of 
Cochin on the question whether O. 2, R. 2 of the Civil 
Procedure Code applies to Village Courts. The parties were 
not represented in the High Court and it was held that O. 2, 
R. 2 does not apply to Village Courts. In the earlier part of 
the judgment it was pointed out that the claim itself is based 
upon several separate dealings or purchases and looked at from 
that point of view, there is no objection to the second suit. But 
the Court proceeded to consider the point referred to ‘apart 
from this consideration. But in no part of the judgment was 
S. 18 of the Village Courts Act (I of 1889) referred to. It may 
be that O. 2, R. 2 does not apply to Village Courts. But the 
Act contains a provision similar to it. S.18 runs as follows :— 


“Every suit instituted in a Village Court shall include the whole of the 
claim which the plaintiff is entitled to make in respect of the cause of action, 
but be may relinquish any portion of his claim in order to bring the suit 
within the jurisdiction of such Court. If a plaintiff omit to sue in respect 
of, or intentionally relinquish, any portion of his claim, he shall be precluded 
from bringing a fresh suit for or in respect of the portion so omitted or 
relinquished.” 

It is admitted in the cross-examination that Rs. 35 in the 
former suit represented a portion of the interest on the pro- 
missory note, Ex. A. That being so, he is precluded from 
bringing the second suit. 

It is unnecessary to go into the other question raised by 
the learned advocate for the petitioner as to the genuineness 
of Ex. B which is relied on as an acknowledgment for the 
purpose of saving limitation. 

The civil revision petition is allowed and the plaintiffs suit 
is dismissed with costs throughout. i 

S. R. Petition alowed. 


4 1. (1915) 29 M: L. J 47g wee e 


Bardsw ell,J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT:—Sixr Horace Owen Compton BeasLey, Ki., 
Chief Justice AND MR. Justice BARDSWELL. 


The Official Assignee of Madras and another.. Appellants» 
v. . 
Sampath Naidu .. Respondent. 
Transfer of Property Act (IV of 1882), Ss.6 (a) and 43—Transfer of 


Ais tnierest by presumptive reversioner—Validity of—Illustration to S. 43 
not good law—Interpreiation of staiutes—Valwe of tUllesirations. 


The right of a presumptive reversioner to succeed to the property on the 
death of the limited owner in possession is only a spes successionis and its 
transfer isinvalid, though in form it purports to bea conveyance of a pre- 
sent interest in the property. The transfer, being expressly forbidden by S. 6 
(a) of the Transfer of Property Act, does not become valid by the application 
of S. 43 of that Act on the vendor subsequently succeeding to the’property. 


Alamanayakunigari Nabi Sab v. Murwkuti Papich, (1915) 29 M.L.J. 
733; Muthuswami Pillai v. Sondana Velan, (1926) 53 M.L.J. 218 and Eshag 
Lal v. Dy#lla, (1929) 122 I.C. 177, not followed. 


Sri Jagannada Raju v. Sri Rajah Prasada Rao, (1915) LL.R. 39 Mad. 
554: 28 M.L.J. 650; Sannamma v. Radhabhayi, (1917) I.L.R. 41 Mad. 418: 34 
M.L.J. 17 (F.B.) and Annada Mohan Roy v. Gouri Mohan Mullick, (1923) 
L.R 50 LA. 239: LL.R. 50 Cal. 929: 45 M.LJ. 617 (P.C), followed. 


The illustration to S. 43 of the Transfer of Property Act is repugnant 
to S. 6 (a) of the Act and is not good law. 


The value of illustrations in the construction of statutes explained. 


Mahomed Syedol Arifin v. Yeok Ooi Gark, (1916) L.R. 43 LA. 256: 21 
Cal. W. N. 257 (P.C.) and Ramalinga Mudaliar v. Muthuswomi Aiyor & 
Sons, (1926) 51 M.L.J. 765 (F.B.), referred to. 


On appeal from the judgment of the Hon'ble Mr. Justice 
Sundaram Chetty, dated 21st day of August, 1931 And passed 
in the exercise of the Ordinary Original Civil Jurisdiction of 
the High Court in C. S. No. 612 of 1929. 

S. Doratswami Aiyar for T. Krishnaswami Aiyar and 
C. Venugopalachars for appellants. 

K.V. Krishnaswami Aiyar for T. R. Srinivasa Atyangar 
for respondent. 

The judgment of the Court was delivered by 

Bardswell, J.—The suit under appeal is one for a declara- 
tion that two mortgage deeds, executed on the 18th March, 
1914 and 17th November, 1920, respectively, in favour of the 
predecessors of defendants 1 and 2, as well as a decree obtain- 
ed thereon, are void and inoperative in law to the extent to 
which these defendants seek to exercise their rights over the 
suit property. The plaintiff has been granted a decree as 
prayed for and the defendants are appealing. 








*O. S. Appeal No. 19 of 1932. 4th May, 1933 . 
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The suit properties belonged originally to G. S. Venkata- 
krishnama Chetti who had three daughters. These daughters 
succeeded to his estate on his death, and the last of them died 
in October, 1926. On her death B. Venkatakrishnama Chetti, 
the son of another of the three sisters, succeeded to the estate. 
The suit mortgages were executed by this B. Venkata- 
krishnama Chetti when he had only a spes successionis. After 
the death of Narasammal, the last survivor of the three sisters, 
he sold the suit properties on 6th December, 1926, to Ananda 
Mohan Chetty by whom they were mortgaged on 21st January, 
1927, to the plaintiff. As to the validity of the plaintiff's 
mortgage deed (Ex. A) there is no question. 

The learned trial Judge, Sundaram Chetty, J., has held 
that the mortgages tothe Ist and 2nd defendants cannot be 
deemed to have become valid, even by an application of S. 43 
of the Transfer of Property Act to them, as they were made in 
contravention of S.6 (a) of that Act which runs thus: 


“The chance of an heir-apparent succeeding to an estate, the chance of 
a relation obtaining a legacy on the death of a kinsman, or any other mere 
possibility of a like nature cannot be transferred.” 


There can be no doubt but that at the time of the execution 
of the two mortgage deeds in question, Exs. III and II, their 
executant B. Venkatakrishnama Chetti had nothing to mortgage 
except his right as a presumptive reversioner and that he was 
perfectly aware that such was the position. It was urged by 
the learned advocate for the appellants that what is recited as 
being conveyed in each of these two documents is not a spes 
successionis but a present interest in the property but, as has 
been remarked by the learned trial Judge, the fact that the 
documents contain these untrue recitals cannot affect the situa- 
tion. What has to be looked to is the substance of the 
transaction and not merely the form or colour of it. The 
learned trial Judge has in this connection quoted pertinent 
remarks from Maxwell on the Interpretation of Statutes (6th 
Edition, pages 207-209) and has also referred to what was 
said in Sri Jagannada Raju v. Sri Rajah Prasada Raol,that 


“Tt would be defeating the provisions of the (Transfer of Property) 
Act to hold that though such hopes or expectations cannot be transferred in 
present or future, a person may bind himself to bring about the same 
results by giving to the agreement the form of a promise to transfer not the 
expectations but the fruits of the expectations, by saying that what he has 
purported to do may be described in a different language from that which 


1, (1915) I. L. R. 39 Mad. 554 at 560: 28 M. L. J. 650. 
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the legislature has chosen to apply to it for the purpose of condemning it. 
When the legislature refers” to the transaction as an attempt to transfer a 
chance, it indicates the true aspect in which it requires the transaction to b 


viewed.” ` 

It is unnecessary to add anything to what has been said in 
this connection by the learned trial Judge. 

The appellants lay emphasis on two main points, that 
there is in their favour a decision of this Court in Alamanaya- 
kunigart Nabi Sab v. Murukuti Papiahi and that the illustra- 
tion to S. 43 of the Transfer of Property Act also supports 
them. Sundaram Chetty, J. has found himself unable to follow 
the decision in Alamanayakunigari Nabi Sab v. Murukuti 
Papiahi as he finds-it opposed to the Full Bench decision in 
Sannamma v. Radhabhayi® as well as to the Privy Council 
decision in Annada Mohan Roy v. Gouri Mohan Mullick. 
With reference to the illustration he has contended himself with 
reiterating that what has to be looked to is not the mere form 
but the substance of the transaction. 

The leading judgment in Alamanayakunigars Nabi Sab 
v. Murukutt Papiah! is, curiously enough, that of the same 
learned Judge, Tyabji, J., as, in the course of the same month 
delivered the judgment already quoted from in Sri Jagannada 


- Raju v. Sri Rajah Prasada Raos. In Alamayanakunigari 


Nabi Sab v. Murukuti Papiahi Tyabji, J. has drawn a 
distinction between purporting to “ transfer the chance of an 
heir-apparent” and “ erroneously representing that he (the 
transferor) is authorised to transfer certain immoveable pro- 
perty ”. Reason has, however, already been given for holding 
that such a distinction cannot be drawn, at any rate when the 
erroneous description is deliberately made with knowledge of 
its falsity. To quote again from the judgment of the learned 
trial Judge, if such a distinction were allowed “ the effect would 
be that by a clever description of the property dealt with in a 
deed of transfer one would be allowed to conceal the real nature 
of the transaction and evade a clear statutory prohibition ”. 


With regard to the importance to be attached to the 
illustration to S. 43 the remarks of the Privy Council in 





The word ‘refuses’ in the I. L. R. is apparently a mistake.—S. R. 
1. (1915) 29 M. L. J. 733. 
2. (1917) LL. R 41 Mad. 418: 34 M. L. J. 17 (F. B.). 
3. (1923) L. R. 50 I. A. 239: L L. R. 50 Cal. 929: 45 M. L. J. 617 (P. G)- 
4. (1915) L L. R. 39 Mad. 554: 28 M. L. J. 650. 
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Mahomed Syedol Ariffin v. Yeoh Ooi Garki have been cited. 
In that case their Lordships have said with regard to the 
illustrations in the Evidence Ordinance that is in force in the 
Straits Settlements : 


“Tt is the duty of a Court of law to accept, if that can be done, the 
illustrations given as being both of relevance and value in the construction 
of the text. The illustrations should in no case be rejected because they do 
not square with ideas possibly derived from another system of jurisprudence 
as to the law with which they or the sections deal. And it would require a 
very special case to warrant their rejection on the ground of their assumed 
repugnancy to the sections themselves... The great usefulness of the 
illustrations, which have, although not part of the sections, been expressly 
furnished by the Legislature as helpful in the working and application of the 
statute, should not be thus impaired.” 


These remarks have been considered by my Lord, the 
Chief Justice, as Beasley, J. in Ramalinga Mudaliar v. Muthu- 
swami Aiyar & Sons3, where he has also referred to a remark 
of the Privy Council in Lala Balla Mal v. Ahad Shahs: 


“ Pour illustrations are given. These are to be taken as part of the 
statute.” . 
He has thus expressed himself : 


“I do not take either judgment tq mean that under every circumstance 
an illustration must be taken as part of the statute. All that in my view is 
meant is that a Court should not lightly disregatd the illustrations merely 
because they do not seem to be in accord with generally accepted ideas as to 
the law in other places.” 


This view I would with respect adopt. In the present 
instance, too, it is to be observed that not only is the illustra- 
tion to S. 43 repugnant to the provisions of S. 6 (a) of the 
same Act but that also the question of what value is to be 
given to the illustration hardly arises, as there is plain authority 
from the Privy Council that the law is not as stated in the 
illustration. This is to be found in Annada Mohan Roy v. 
Gouri Mohan Mullické in which it was held, in agreement 
with a decision of the High Court of Calcutta, that a contract 
by a Hindu to sell immovable property to which he is the then 
nearest reversionary heir, expectant upon the death of a widow 
in possession, and to transfer it upon possession accruing to 
him is void, and that S. 6 (a) of the Transfer of Property Act, 
which forbids the transfer of expectancies, would be futile if 
a contract of such a character was enforceable. In their 





1. (1916) L. R. 43 I.A. 256: 21 C. W. N. 257 (P. C). 
2. (1926) 51 M.L.J. 765 at 780 (F. B.). 
3. (1918) 35 M.L.J. 614 (P. C.). 
# (1923) L.R. 50 LA. 239; LL.R- 50 Cal. 929: 45 M.LJ. 617 (P.C). 
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decision their Lordships quoted with approval the remarks of 
Tyabji, J. in Sri Jagannada Raju v. Sri Raja Prasada Raol, 
The Full Bench decision of this Court to which Sundaram 
Chetty, J. has referred in his judgment under appeal is that 
in Sannamnia v. Radhabhayi3. The decision of the Full Bench 
was that S. 43 of the Transfer of Property Act could not be 
applied to make valid an alienation which at the time of its 
being made was prohibited by statute, even if the prohibition 
against alienation was subsequently removed. 

There is quoted in support of the contentions of the appel- 
lants the decision of a Bench of this Court in Muthuswami 
Pillai v. Sandana Velan3 but in that case S.6 (a) was not 
considered. Nor was it considered in the decision of the High 
Court of Allahabad that is reported in Eshag Lal v. Dulas. 

The decision under appeal is thus clearly in accordance 
with authority. The appeal is, therefore, dismissed with costs 
in the ratio of the two decree amounts under the mortgages. 

S. R. : Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice SUNDARAM CHETTY AND Mr. 
Justice PAKENHAM WALSH. 


Gurusami Naidu .. Petitioner* (Defendant) 
v. 
Govindappa Naidu and others .. Respondents (Plainitffs). 


Morigage suit—Redemption decree—Hindu reversioner—Sutt to re- 
cover property free of encumbrances—Conditional decree—Extension of 
time for payment—Civil Procedure Code (V of 1908), O. 34, R. 7—Applica- 
bility. i 

The plaintiffs who were reversioners filed a suit for a declaration of 
their reversionary right and of the invalidity of a mortgage and sale effected 
by the widow. During the pendency of the suit the widow died and the 
plaintiffs got the plaint amended by the addition of a prayer for recovery of 
possession of the properties free from all encumbrances created by the widow. 
The Court ultimately found that a portion of the morigage debt was valid 
and binding on the plaintiffs and passed a decree for recovery of possession 
of the properties subject to the payment of a certain sum of money to the 
mortgagee within a certain time The matter was taken up in appeal but the 
decree of the trial Court stood affirmed. The time fixed for payment having 
in the meantime expired, the plaintiffs applied for extension of time. 





1. (1915) LLR. 39 M. 554: 28 M.LJ. 650 
2. (1917) LL.R. 41 Mad. 418: 34 M L.J. 17 (FB). 
3. (1926) 53 M.LJ. 218. 4. (1929) 122 I.C. 177. 


* CRP. No. 1562 of 1931, 2nd August, 1933. 
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Held, that the decree was in effect one for redemption and the Court 
had jurisdiction under O. 34, R. 7, Civil Procedure Code, to extend the time 
for payment 

Ranganatha Pillai v. Puripurnam, (1912) 16 I.C. 217 and Idwmba 
Parayan v. Pethi Reddi, (1919) LL. R. 43 Mad. 357: 37 M. L. J. 695, relied 
on. 

Kandhaiya Singh v. Musammat Kundan, (1920) L L. R. 42 All. 639 and 
Nand Kunwar v. Sujan Singh, (1920) L L. R. 43 AIL 25, disapproved. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the District Munsif of Ranipet, dated 12th 
September, 1931, in C.M.P. No. 605 of 1931 in O. S. No. 12 of 
1920. 

K. Rajah Aiyar and N. G. Krishna. Aiyangar for peti- 
tioner. ` 

K. Bhashyam Aiyangar and T. R. Srinivasan for respond- 
ents, : 
The Court delivered the following ` 
Jupcments. Sundaram Chetty, J.—This Revision Petition 
has been filed by the 3rd defendant against the order of the 
District Munsif of Ranipet in C.M.P. No. 605 of 1931 in O. S. 
No. 12 of 1920 extending the time for payment of a sum of 
money which according to the terms of the decree was to be 
paid by plaintiffs within 6 months before recovering possession 
of the suit properties from the defendants. The District 
Munsif construed the decree to be one substantially in the 
nature of a redemption decree, and in the exercise of his dis- 
cretion under sub-rule (2) of Rule 7 of Order 34, Civil Pro- 
cedure Code, granted an extension of time. The amount has 
also been paid into Court. The correctness of this order is 
questioned in this Civil Revision Petition. 

It is urged that the Lower Court is wrong in construing 
the decree as in the nature of a redemption decree, and that it 
bad no jurisdiction to extend the time fixed in the decree for 
payment. It is further argued by Mr. Rajah Aiyar for the 
petitioner that the soundness of the decision in Idumba Parayan 
w. Pethi Reddit on which the order of the Lower Court rests is 
open to doubt, and that decision requires reconsidegation, 

Before discussing this point, let me state briefly the facts 
of this case. The plaintiffs (as reversioners) filed O. S. No. 12 





1. (1919) LLR. 43 Mad. 357: 37 M.L.J. 695. 
R—75 
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of 1920in the District Munsif’s Court, Ranipet, for a declaration 
of their reversionary right and of the invalidity of a mortgage 
and sale effected by the widow (1st defendant). During the 
pendency of the suit, the widow died, and the plaintiffs appear 
to have got the plaint amended, by the addition of a prayer for 
recovery of possession of the suit properties free from all in- 
cumbrances created by the widow. After a due inquiry the 
‘Court seems to have found that a portion of the mortgage debt 
was valid and binding on the reversioners (plaintiffs) and con- 
sequently they could not recover possession unconditionally. It 
looks as if the Court thought, that without paying a certain sum 
of money to the extent of redeeming the mortgages binding on 
plaintiffs, they should not recover possession. The decretal 
portion of the judgment is worded thus: 

“The plaintiffs will therefore recover the suit properties from 3rd de- 
fendant on paying Rs. 2,814-9-11. Six months’ time is granted for payment 


of the money. The properties will be a charge for the money till then. I 
pass a decree accordingly.” 


Against this decree, there was an appeal to the first appel- 
late Court, and the matter went up to the High Court which 
ended in plaintiffs’ favout on 12th January, 1931. The present 
petition for extension of time for the payment was put in 
subsequently and granted by the District Munsif. 


The point for consideration is, what is the nature of the 
decree in question. A decree for redemption can ordinarily be 
passed in a suit in which a mortgage is involved as the subject- 
matter. Unless there is a mortgage lien on the property (ora 
charge thereon for which the same remedy has to be sought), a 
decree directing the payment of money by one party to another 
cannot strictly be termed a redemption decree. In the present 
case, there is no insurmountable difficulty in regarding the 
decree as one in the nature of a redemption decree, as the 
amount which the plaintiffs- were directed to pay was for a 
mortgage or mortgages held to be binding on them. The effect 
of the decree is, that without redeeming the mortgage by pay- 
ment of the declared amount, possession cannot be recovered by, 
the plaintiffs. It is, however, contended by Mr. Rajah Aiyar 
that the suit was not a suit for redemption, and ‘the decree in 
such a suit cannot be called a redemption decree. I am unable to 
agree with this contention. Ifa mortgagor sues for recovery 
of possession, alleging that the mortgage debt has been fully 
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discharged, :and frames the suit as: one in éjectment} but the 
Court finds that some amount is.still due under the mortgage 
and the plaintiff cannot recover possession: without discharging’ 
the debt, can it not pass a conditional decree, and is not sucha 
decree virtually a redemption decree?. ‘The decree is in my 
opinion one for redemption, though the frame of the suit is not 
akin to a suit for redemption of the mortgage. Jf authority is 
needed for, this, the decision of a Bench of two learned Judges 
of this High Court (Sundara Aiyar and Sadasiva Aiyar, JJ.) 
supports this view (vide Ranganatha Pillai v.. Paripurnaml). 


If the decree passed car be reasonably treated as a decree 
directing the redemption of a mortgage, and if for that purpose 
it fixes a period of time for payment of the money, there is, in 
my opinion, no bar to the exercise of the discretionary power 
for extending such time, as provided in sub-rule (2) of R. 7 
of O. 34, Civil Procedure Code. The decision of a Bench of this 
High Court in Idumba Parayan v. Pethi Reddi3 is distinctly in 
favour of the plaintiffs’ contention. In that case, a decree for 
recovery of possession of certain properties from the alienees, 
on payment of a sum of money by a certain date, was passed; 
without any provision as to the consequence of non-payment: 
Such a decree was passed in a suit for partition. It was nota 
suit for redemption of a mortgage, nor does it appear that the 
amount which the plaintiffs were directed to pay was for 
redeeming any mortgage. Still, it was held, that’ the decree 
was in terms and in effect one for redemption, so that the 
Court would have jurisdiction to extend the time for payment 
under O. 34, R.7. For the purposes of the present case, it is 
not necessary to go so far as the learned Judges went in 
Idumba Parayan v. Pethi Reddi#. Where the payment of the 
amount within a certain time fixed asa condition for the recovery, 
of the property, is one in respect of a’ mortgage, by way of 
redemption, (as in the present case), I fail to see why the 
Court is not competent to extend the time under the aforesai¢ 
rule. There may be some force in the appellant’s contention; 
if the liability for the payment of the amount imposed on the 
plaintiff does not arise out of a mortgage or'has no connection 
at all with a mortgage. Our attention is drawn to two’ decisions 
of the Allahabad High Court, viz., Kandhatya Singh v. Musam- 





1. (1912) 16 L C. 217. 
2, (1919) LLR. 43 Mad. 357: 37 M.L.J, 695, 
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mat Kundan! and Nand Kunwar v. Sujan Singhs. The decision 
in Idumba Parayan v. Pethi Reddi8 has been dissented from. 
The learned Judges of the Allahabad High Court seem to hold 
that the Court would have no jurisdiction to extend the time 
for payment under O. 34, Civil Procedure Code, unless the suit 
was expressly one for redemption of a mortgage, and the decree 
is also a redemption decree. This view is opposed to the deci- 
sion of.our High Court in Ranganatha Pillai v. Paripurnamé, 
already referred to. -In an earlier case of the Allahabad High 
Court in Kalian v.. Sadho Lald a compound decree in plaintiffs’ 
favour was passed, which was a decree for redemption coupled 
with a decree for sale, but the suit was not in form a suit for 
redemption. It was however held that the Court had jurisdic- 
tion to extend the time fixed in the decree for redemption 
under O. 34, Civil Procedure Code. This decision seems to 
have been approved in Nand Kunwar v. Sujan Singha. With 
respect, I should think, it would be too strict an interpretation 
of R.7 of O. 34, Civil Procedure Code, to hold that the power 
to extend the time vested in the Court cannot be exercised even 
if the decree is virtually one for redemption of a mortgage, 
unless the suit also is strictly in the form of a redemption suit. 

' Tf the effect of non-payment of the amount within the time 
fixed is also specified in the decree by means of a penalty 
clause such as, “the suit will stand dismissed” or the plaintiff is 
debarred from redeeming, there may be room for some doubt 
as to whether the Court can still extend the time or should only 
allow the decree to work itself out. Even in such a case, the 
Allahabad High Court went the length of holding that the Court 
could extend the time (vide Het Singh v. Tika Rame). In the 
present case no penalty clause of that kind is found in the 
decree, and there is nothing in the decree itself to fetter the 
hands of the Court in the matter of extending the time for 
payment. In my view, the extension of the time granted by 
the Lower Court inthis case was not without jurisdiction. I 
would affirm that order and dismiss this petition with costs. 

Pleader’s fee is fixed at Rs. 100. 
Pakenham Walsh, J.—I agree. 





B. V. V. Petition dismissed. 
1. (1920) LL.R. 42 AIL 639. 2. (1920) LL.R. 43 AIL 25. 
3. (1919) LL.R. 43 Mad. 357: 37 M.L.J. 695. 
4. (1912) 16 I. C. 217. e 


3. (1912):LL.R..35 AIL 116. 6, (1912) LL.R, 34 AIL 388, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Persent:—Sir Horace OwEN Compton BEasLey, Kt., 
Chief Justice AND Mr. JUSTICE BARDSWELL. 


Kaliappa Goundan and another .. Appellanis* (Prisoners 
Accused 1 and 2). 


Indian Penal Code (XLV of 1860), Ss. 302 and 307—Murder of a 
person by strangulation as well as placing the body on the railway line in 
order to be run over by a running tratn—Sliyht traces of struggle on the 
body—Evidence of intention to kill—The two acts of strangulation and 
placing the body on the line intimately comnected—Ignorance as to the per- 
son being alive or dead when the body was placed on the line, whether could 
save accused from being guilty of murder. i 

Where two accused persons decoyed a woman under pretence of taking 
her to see another person, strangled her on the way and put her body on the 
railway line so that the train might run overit thereby obliterating all traces 
of their crime and the train ran over her body and killed her and the follow- 
ing facts emerged out of the case, namely, (1) that an intention to kill the 
woman was clearly proved, (2) that it was in pursuance of a deliberate plan, 
(3) that the accused placed her body across the railway line, (4) that it was 
that act which caused her death, (5) that the accused did not put forward the 
case that they believed the woman to be dead when her body was put on the 
railway track, (6) that the marks of a struggle and the body having been 
dragged and the discovery of a woman's thali at that spot proved nothing 
more than a struggle, and (7) that there was some slight medical evidence 
regarding marks of strangulation, 

Held, that the accused were guilty of murder. 

The intention with which the accused struggied with the woman cannot 
be separated from the intention with which they put her body across the line, 
that the two acts were intimately connected with each other and the latter act 
followed immediately upon the former, that both the acts of the accused 
must be treated as being only one transaction, the transaction being to kill the 
woman, and that the most favourable inference that could possibly be drawn 
in favour of the accused is that they acted witha reckless indifference and 
ignorance as to whether the woman was alive or dead at the time when her 
body was put across the railway line. 

Queen-Empress v. Khandu valad Bhavani, (1890) I. L. R. 15 Bom. 14 
and Emperor v. Khwbi, (1924) 25 Cr. L. J. R. 703, followed. 

Palans Goundan v. Emperor, (1919) I.L.R. 42 Mad. 547: 37 M.L.J. 17 
(F.B.), distinguished. 

_ Appeals against the order of the Court of Session of the 
Coimbatore Division in Case No. 134 of the Calendar for 1932 
and Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents (accus- 
ed 1 and 2) for offence under S. 302, Indian Penal Code, by 
the Court of Session of the Coimbatore Division in S. C. 
No. 134 of 1932 on its file. i Di 

K. W. Rama Rao for accused. ` ` a a 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following : : 
Jupcments. The Chief Justice.—The two appellants were 


charged in the Sessions Court of Coimbatore with having 
*Cr. Apps. Nos. 6 ahd 179 of 1933. - 3rd May, 1933, 
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fnurderéd a’ woman.named Muthayee, the wife of the 1st appel- 
lant, on. the 16th September of last year and also with having 
caused evidence of the said offence to disappear by placing her 
body on‘ the railway. line with the intention of screening them- 
selves from legal punishment. They were thus charged, firstly, 
‘under S. 302, Indian Penal Code, and secondly, under S. 201, 
Indian Penal Code. The learned Sessions Judge convicted them 
‘of the offence of attempt at murder under S. 307, Indian Penal 
Code, under the first count and sentenced them to transporta- 
tion for life. The appellants appeal against that conviction. 
The Public Prosecutor has presented a Memorandum of Crimi- 
nal Appeal against that order of the learned Sessions Judge on 
the following grounds, namely, that the appellants ought 
to have been convicted of murder and that the learned 
Sessions Judge, having found in paragraph 18 of his judg- 
ment that there was no doubt that the appellants intended 
to kill their victim, was wrong in convicting them only of an 
offence under S. 307, Indian Penal Code. It was in conse- 
quence of observations which fell from us when the appellants’ 
appeal first came before us that the Public Prosecutor presented 
his criminal appeal. 


The prosecution case was that the Ist appellant who is a 
‘cart-driver and the 2nd appellant a cooly are related to each 
other and that the two appellants decoyed the 1st appellants 
wife Muthayee under pretence of taking her to see a sick relation 
of the 1st appellant at Koneripatti, strangled her on the way 
and put her dead body on the railway line between Somanur and 
Vanjipalayam so that the train might run over it and obliterate 
all traces of their crime... There is the evidence of P. Ws. 4 
‘and, 5, the former the mother of the deceased and the latter her 
father, that the Ist. appellant had been married for about 


15 years and that he ‘was addicted to drink and used to dl-treat 


the deceased causing her often to seek refuge in their house. 
At about noon on the day of the occurrence the deceased took 
her two children to her parents, left them at their house and 
went away with the 1st appellant saying that she was going on 
a visit to Koneripatti where a relation of the Ist appellant lay 
ill. She never reached Koneripatti and her body was discovered 
across the railway line between Somanur and Vanjipalayam 
stations. Her head had been severed from her body and lay at 
Some distance away. It is clear that her head was cut off-by’a 
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passing train and that this train-was the Blue Mountain Express. 
The deceased woman was last seen in company with the 
appellants at about 5-30 p.m. by P. W. 9 on a country road 
along’ the southern side of the railway line. On this road he 
met Muthayee and the two appellants. He asked them where 
they were going and they replied that they were going to 
Pollachi. Previously to this the deceased is shown to have 
been in the company of the appellants on a shuttle train which 
left Erode at 2-15 p.m. and arrived at Vanjipalayam at about 


4p.m. Then there is evidence that at Vanjipalayam the deceased- 
was in the company of the appellants in a petty shop belonging: 
to P. W.8. A little later the two appellants drank toddy at a 


toddy-shop half a mile away. At about 7-30 r.m. P. Ws. 10 
and 11 arrived by train at Somanur railway station. Together 
they started eastwards along the railway line to go to their 
villages. Having gone about a mile they saw two persons 
getting down from the railway track on its southern side. At 
this time P. W. 11 saw something black lying across the rails 
and drew his companion’s attention to it: Immediately after- 
wards the Blue Mountain Express came past them and they 
found that what had appeared to them to be something black 
lying across the line was the dead body of a woman subsequently 
identified to be Muthayee. The body was naked and headless, 
the head being discovered about 60 feet away. A woman’s 
cloth lay south of the line. -They then ran after the two persons 
whom they had previously seen and these two persons began to 
tun. P. Ws. 12 and 13 also pursued them and they were 
eventually caught at a level-crossing by P. Ws. 14 and 15. 
These two men were the: appellants. They are said to have 
been tipsy at the time. An examination was made of the site 
and the land near by and marks of a-struggle were discovered 
by the Sub-Inspector at D and D-1 on the plan where also was 
found M. O.,1,.a thali string. This place is on the country road 
94 feet below the line.to the south and there were marks of 
something having been dragged towards the railway line. The 
prosecution case, therefote, was that the appellants intended to 
murder the deceased and ‘that they decoyed her away to this 
spot and strangled her and then put her body across the railway 
line so that it could be run-over by a passing train and thus the 
traces of strangulation .on the..deceased’s body :would be 
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obliterated and death appear to be the result either of suicide 
or accident. 

On the question of the murder of Muthayee by strangula- 
tion, in support there was evidence of P. W. 1, the Sub-Assistant 
Surgeon in charge of the Local Fund Dispensary at Palladam 
who conducted the post-mortem examination and in Ex. G, 
the post-mortem certificate, expressed it as his opinion that the 
death of the deceased was due to asphyxia. That being the 
medical opinion as to the cause of death, the prosecution case 
was death by strangulation and not by decapitation. There 
were, of course, no actual eye-witnesses to the crime and, 
therefore, as regards the cause of death the prosecution had to 
proceed on theory although prima facte the evidence of witnesses 
other than P. W. 1 would establish the case of murder by 
decapitation on the railway line. Having regard to the fact, that 
the deceased woman’s head was cut off at the neck, it seems to 
me that all objective signs of strangulation on that part of the 
woman’s body, if there had been any, would have been obli- 
terated by the decapitation. A different view of the cause of 
death was taken by Lieutenant-Colonel Fraser, ]. M. S., who 
was examined as a Court witness as from the evidence of 
P. W. 1 it appeared that the death of the woman had probably 
been caused by decapitation—at least that witness’s evidence 
appeared to the learned Sessions Judge to suggest that 
Lieutenant-Colonel Fraser stated as his definite view that the 
case that the deceased was first strangled to death and then 
decapitated by the train was inconsistent with the appearances 
described in Ex. G-1. The learned Sessions Judge came to the 
conclusion that it could be safely taken that the deceased woman 
was alive when she was run over by the Blue Mountain Express 
and therefore that the prosecution case that she had already 
been killed was incorrect. 


The defence story that the deceased woman was killed by 
accident, namely, in rushing across from one side of the line to 
the other in front of the passing train cannot possibly be 
accepted and was rightly rejected by the learned Sessions Judge. 
It is opposed to the evidence of P, Ws. 10and 11. It does not 
fit in with the marks of a struggle near the road nor with the 
discovery of the deceased’s thali on that spot nor with the fact 
that the deceased’s clothing had been removed before she got 
across the line. The defence story, however, does show tHat 
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the two accused and the deceased woman were together at that 
spot and the accused have no explanation as to how the deceased’s 
body got across the rails. 


Turning to the medical evidence, it may be that P. W. 1’s 
opinion expressed in the post-mortem certificate was correct 
and that the deceased was strangled. If that is so, of course 
the accused were guilty of murder, but, having regard to 
Lieutenant-Colonel Fraser’s evidence which has been accepted 
by the learned Sessions Judge, the deceased did not die of 
strangulation but as a result of decapitation on the line. 
Accepting that position, what offence has been committed by 
the appellants? The learned Sessions Judge thinks that the 
appellants intended to murder the deceased and tried to do so 
by strangling her, that they did not succeed in killing her 
although they thought that they had done so and that, believing 
that she was already dead, they put her body across the line in 
order to hide the traces of the crime which they thought they 
had committed. It is perfectly clear that the appellants did 
intend to kill the deceased and that it was in pursuance of a 
deliberately planned transaction that she was taken to the spot 
where the marks of a struggle were; and it is beyond question 
of course that the deceased died as a result of the appellants’ 
act. If, as the prosecution first thought, she was strangled by 
the appellants, then it was that act of the appellants which 
caused her death. If the case accepted by the learned Sessions 
Judge is correct, it was the act of the appellants in putting her 
body on the line which caused her death. The question before 
us is whether, on the case accepted in the Sessions Court, the 
appellants can escape a conviction on the murder charge. In 
this Iligh Court the view has been taken by at least two 
Criminal Benches of which I was a member of both that, 
if persons intend to cause the death of another or others 
and do an act in furtherance of that intention, which act 
does not in fact cause the death of that person or the other 
persons, and in the belief that the act has caused death, 
those persons do another act, for example, for the purpose of 
hiding the traces of their crime, and such act results in death, 
the offenders cannot be convicted of murder but of some 
lesser offence. This view has been taken in consequence of a 
Fu Bench decision of this. High Court, namely, Palani 
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Goundan v. Emperori.’ There an accused struck his wife a 
blow on her head with a plough-share which, though not shown 
to be a blow likely to cause death, did'in fact render her 
unconscious, and, believing her to be dead, in order to lay the 
foundation of a false defence of suicide’ by hanging, the 
accused hanged her on a beam by a rope and thereby caused 
her death by strangulation; and it was held by the Full Bench 
that the accused was not guilty of either murder or culpable 
homicide-not amounting to murder. In view of this decision, 
in the two Criminal Bench cases referred to, no argument was 
addressed to the Bench that the offence was murder although 
in one of these cases my learned. brother and I agreed with 
counsel for the appellant who had been convicted in the Sessions 
Court of murder that the offence of murder had not in the 
circumstances of that case been committed because an uncon- 
scious person believed to be dead through the act of the appel- 
lant was killed by the appellant’s act in endeavouring to screen 
his offence. When the present case first came before us, it 
appeared to us to be necessary to consider whether in all such 
cases it is right to hold that the offenders are guilty of a lesser 
offence than murder particularly so as it also appeared to us 
that Palani Goundan y.-Emperor) was-distinguishable certainly 
from the ptesent case. In that case it was not shown that the 
blow on the deceased’s head with a plough-share was likely to 
cause death though it certainly rendered her unconscious and 
in the end, after the Full Bench decision, when the case came 
before the Division Bench, it resulted’ in the conviction of the 
appellant of grievous hurt under S. 326, Indian Penal Code, 
only. It must be observed also that of the two referring Judges 
Napier, J. was of the opinion that even on the facts of that case 
the accused was guilty of murder. In the course of his judg- 
ment he makes one observation at page 552-with which I entirely 
agree and it is: 


“Apart from the actual offence of Gongal a murder, it is‘the grossest 
violation of natural rights to stab, shoot or hang ‘a person without absolute 
knowledge that that person is dead unless of course it is done innocently, and. 
I see no resson why the offender should not suffer the consequences of his 


Act.” : : g x . T g 2 
_ He then refers to Gour Gobindo Thakoor’. There one 
Gour Gobindo struck the-deceased a blow which knocked him 
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down and then he and others without inquiry as to whether he 
woo doad or Holy iu lusle Luug Lim up lU d Wee su dds LU wake 
it appar Mial le uunuultled sulelde. THe acetgéetl were all coñ- 
victed of hurt, but the High Court quashed the proceedings and 
directed the accused to be re-tried.on charges of murder, 
culpable homicide not amounting to murder and burt. Seton- 
Karr, J. says: 


“If, however, the deceased was nol actually killed by the blow, but was 
killed by the suspension, then Gour Gobindo himself, and also all the other 
Thakoors who took part in hanging him up to the tree, would be clearly 
Liable to a charge of culpable homicide amounting to murder; for, without 
having ascertained thet he was actually dead, and, under the impression that 
he was only stunned, they must have done the act with the intention of 
causing death, or bodily injury likely to cause death, and without the excep- 
tions provided by the law; or they might have been committed for culpable 
homicide not amounting to murder.” 


The next case to which reference is made by Napier, J. is 
Queen-Empress v. Khandu valad Bhavani!. In that case it 
was found that the accused struck the deceased three blows on 
the head with a stick with the intention of killing him. The 
accused, believing him to be dead, set fire to the hut in which 
he was lying with a view to remove all evidence of the crime. 
The medical evidence showed that the blows were not likely to 
cause death and did not cause death and that death was really 
caused by injuries from burning. The Bombay High Court was 
of the opinion that the offence committed was attempt to 
‘murder and not murder. In this view the Judges were not una- 
nimous. . Parsons, J. took the view that the whole transaction, 
the blow and the burning, must be treated as one and that 
therefore the original intention to cause death applied to the act 
of burning which did cause death. With this view Napier, J. 
agreed—and for reasons which I will presently state I do also 
mand expressed the opinion that ‘Queen-Empress v. Khandu 


valad Bhavanii was wrongly decided. Another case referred, 


to in the judgment of Napier, J. is The Emperor v. Dalu 
Sardara. ‘There the accused assaulted his wife by kicking her 
below the navel. She fell down and became. unconscious. - In 
order to createan appearance that the woman had committed 
suicide, he took up the unconscious body and, thinking it to be 
a dead body, hung it by a rope. The post-mortem examination 
showed that death was due to hanging. The Court held that as 
the accused thought it to be a dead body he could not have 
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intended to kill her; if he thought that the woman was already 
dead, the offence was not murder. Sadasiya Aiyar, J,, the other 
referring Judge, considers the latter case correctly decided and 
is of the opinion that the intention in S. 299, Indian Penal Code, 
“to cause such bodily injury as is likely to cause death” cannot. 
mean anything except ‘bodily injury’ to a living human body. 
When the case came before the Full Bench, the Public Prose- 
cutor did not contend that the facts as found by the referring 
Judges constituted the offence of murder or even culpable 
homicide. The Full Bench, however, gave an opinion upon the 
matter and Wallis, C. J. in his judgment says: 

“The conclusion is irresistible that the intention of the accused must be 
judged not inthe light of the actual circumstances, but in the light of what 
he supposed to be the circumstances. It follows that 2 man is not guilty of 
culpable homicide if his intention was directed only to what he believed to 
be a lifeless body. Complications may arise when it is arguable that the two 
acts of the accused should be treated as being really one transaction aa in 
Queen-Empress v. Khandu! or when the facts suggest a doubt whether there 
may not be imputed to the accused a reckless indifference and ignorance as 
to whether the body he handled was alive or dead, asin Gowr Gobindo’s 


case*, The facts as found here eliminate both these possibilities, and are 
practically the same as those found in The Emperor v. Dalu Sardar. ™ 


It is clear, therefore, that the Full Bench distinguish the 
two former cases from the case which was before them and 


seem to indicate an opinion that in these cases the offence com- 


mitted might have been murder. In my opinion, we are there- 
fore free to consider the present case, which is, in my opinion, 
as near a case as could be found to The Queen-Empress v. 
Khandui as not being covered by the decision in Palani 
Goundan v. Emperors. Accordingly I will refer again to The 
Queen-Enipress v. Khandul. In that case the accused confessed 
to having struck his father-in-law, the deceased, three blows 
with a stick, one on the back and one on each ear. The injured 
man immediately fell down on the ground and the accused said 
that he died. The accused then set fire to the hut. ‘It wag 
found that the deceased man died from the burns received and 
that the blows struck by the accused were not likely to ‘cause 
death and did not do so. Sargent, C. J., to whom the 
case was referred owing to a difference of opinion between 
Birdwood and Parsons, JJ., held that as the accused had not in- 
tended to cause the death of the deceased by setting fire to the 


1. (1890) LL R 15 Bom. 194. 2. (1866) 6 W.R. (Cr. R.) 55. 
3. (1914) 18 C. W. N. 1279. 
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shed but had only done so after he thought that the deceased 
was dead, the act of setting fire to the shed by which the death 
was caused was not done with such intent or knowledge as is 
contemplated in S. 299, Indian Penal Code. Parsons, J. took a 
different view. On page 200 he says: 


“Tt ia true that the accused says that immediately after he dealt the 
three blows, his father-in-law died and fell down on the ground, but he 
does not say that he in any way satisfied himself that he was actually 
dead or even that he thought that he was dead, still less does he say 
that his intention in setting fire to the hut was to conceal his crime. He does 
not say what his intention was. This being so, I think the presumption of 
law is that in all that he did he was actuated throughout by one and the same 
intention. There is no evidence or proof of any change therein, There is 
then the intention of the accused to cause death and there are two acts com- 
mitted by him which together have caused death—acts so closely following 
upon and so intimately connected with each other that they cannot be separat- 
ed and assigned the one to one intention and the other to another, but must 
doth be ascribed to the original intention which prompted the commission of 
those acts and without which neither would have been done. In my opinion, 
the accused in committing those acts is guilty of murder.” 


In my view, Parsons, J. was right. Ifthe intention is to 
kill and a killing results, the accused succeed in doing that 
which they intended to do and if the acts follow closely upon 
one another and are intimately connected with one another such 
as they were in the Bombay case, then in my opinion the 
offence of murder has been committed. Similarly when the 
facts suggest that the accused acted with a reckless indifference 
and ignorance as to whether the body he handled was alive or 
dead. It is only right also to say that in the present case, unlike 
the other cases referred to, there is no evidence of what the 
acts of the appellants were at the place where there were marks 
of a struggle beyond the fact that it is likely that a struggle 
took place there. In all the other cases the act which the 
accused thought had caused the death of the murdered person 
was proved either by the accused’s own statement or by the 
evidence of eye-witnesses. Here it has not been shown that the 
appellants thought that the deceased woman was dead when they 
put her body across the rails. It is not the appellants’ case that 
they thought so and the Court is merely asked to infer that they 
did so because there were marks of a struggle and signs of an 
attempt at strangulation both of which are quite consistent also 
with the alternative that the appellants merely intended to make 
the woman unconscious in order to, make it easy for them to put 
her body on the line, or another alternative that they did not 
know or care whether she was dead or not and put her body 
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across the line, There is also another alternative which pre- 
sents itself, namely, that the woman’s body was put acrass the 
line in order to finish her off. When the Court has facts before 
it such as in this case that the appellants deliberately put the 
woman’s body across the line and tbat she was killed by a 
passing train, then it certainly seems to me that very much 
stronger facts are required than there are present in this case to 
prove the case which has been accepted in the Sessions Court, 
In the absence of such proof, I will go so far as to say that no 
proof of that case is to be found and it was not the case put 
forward by the appellants. Even assuming the case to be as 
accepted by the learned Sessions Judge, I am strongly of the 
opinion that the offence committed was murder. In support of 
my view, in addition to the view expressed by Parsons, J. in 
Queen-Empress v. Khandu valad Bhavani! there is a decision of. 
the Allahabad High Court, namely, Emperor v. Khubis. There 
the accused, a full grown man, beat his child wife, an invalid 
and weak girl, so recklessly with a. lathi that he thought he had 
killed her. He then threw her down a dry well 33 feet deep, an 
act which, if she was not already dead, must inevitably have 
killed her. He was convicted’ in the Sessions Court under 
S. 304, Indian Penal Code and it was held however by Walsh 
and Ryves, JJ. in the High Court that the accused was probably 
guilty of an offence under S. 302, Indian Penal Code. Walsh, 
J. in the course of his judgment expresses the opinion that 
the difference of opinion in Queen-Empress v. Khandu valad 
Bhavansi between Parsons, J. and the majority of the Bench: 
was a difference of fact and not of law. Later on he states: 


“His subsequent conduct indicates that he felt no surprise and showed 
no remorse. Instead of going to his friends or her friends or anybody in: 
authority to explain this accident which he had brough® about, if ıt was an, 
accident—though in my opinion he must be taken within the meaning of the’ 
Code to have known quite well that what he was doing was likely to cause 
her death, he surreptitiously by night carned what he thought was her dead 
body and threw it down a well leaving it there presumably in the hope of 
covering up the traces of enquiry. I am by no means satisfied with the infer-: 
ence drawn by the learned Judge, which I think is too merciful and too im- 
probable that he really thought that she was dead. I think He must have 
known when he was carrying the body that she was still alive; but in either’ 
case in the peculiar circumstances of his conduct, it seems to me- to make no, 
difference. He either beat her till she was dead or he beat her until her 
chances of recovery were slight and finished her off by throwing her down a’ 
dry well 33 feet deep. IfI had tried him, he would have been convicted. 
under S. 302, Indian Penal Code and sentenced to death.” 
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And later: 


“To sum up my reason, it is this, that one common intention of inflicting 
stich injuries upon her as he must have known to be likely to cause her death 
is present throughout the-case from the beginning to the end, and if this is 
the case I agree with Mr. Justice Parsons in his view of the facts in the 
Bombay case.” 


Ryves, J. agrees with Walsh, J. There is also a decision 
of the Lahore High Court, viz., Emperor v. Gajjan Singhi. 
There the accused struck the deceased two or three times on the 
head and when the latter fell down unconscious threw him face 
downwards into a pool containing a few inches of water, 
removed the contents of his pockets and covered the body with 
the branches of atree. Later on the accused carried the body 
of the deceased in a dhoti and threw it into a canal. The 
Sessions Judge held that the offence of murder had not been 
made out and convicted the accused under Ss. 325 and 379, 
Indian Penal Code. On appeal it was held that the action being 
continuous and it being impossible to resolve the two incidents 
into two wholly separate actions, inspired by different motives 
and committed for different reasons, the accused must be 
treated as having done one act with ihe intention of causing 
death and as having succeeded in carrying out his object and 
he was therefore guilty of murder. The learned Judges in 
that case in dealing with the act proved to have been committed 
by the accused observe that 


“the one thing that can be said with positive certainty is that, after he 
had lain face downwards in the pool of water for some hours, and before he 
was removed to the canal, Bagwan Das was dead. There is another differ- 
ence between this case and the facts of the two authotities relied upon, 
Queen-Empress v. Khandu? and In re Palani Goundan*, and that is that 
there was no definite break in the events of the first two chapters. 
The incidents ran into each other and the action was continuous. The accused 
struck Bagwan Das and, as soon as he fell, he removed him and put him into 
the pool and, after taking what money there was on him, covered him with 
the branches of the ak bush. The action being continuous etc.” 

To sum up this case: (1) an intention to kill Muthayee was 
clearly proved; (2) that it was in pursuance of a deliberate 
plan; (3) that the appellants placed Muthayee’s body across the 
tailway line; (4) that it was that act which caused her death; 
(5) the appellants have not put forward the case that they 
believed Muthayee to be dead when they put her body across 
the line; (6) the marks of a struggle and the body being 


dragged and ihe discovery of the woman’s thali at that spot 
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prove nothing more than a struggle and (7) there is some 
slight medical evidence re marks of strangulation. This, 
however, was not the cause of Muthayee’s death. The con- 
clusions I arrive at from the before-mentioned facts are that 
the appellants had a struggle with the deceased woman during 
which her thali fell off or was removed, that an attempt may 
have been made to strangle her, that sħe was immediately 
dragged either in an unconscious or semi-conscious condition 
on to the railway line and placed in front of the train, the in- 
tention throughout being to kill Muthayee, that the intention 
with which the accused struggled with Muthayee cannot be 
separated from the intention with which they put her body across 
the line, that the two acts were intimately connected with each 
other and the latter act followed immediately upon the former, 
that both the acts of the appellants must be treated as being only 
one transaction, the transaction being to kill Muthayee, and that 
the most favourable inference that could possibly be drawn in 
favour of the appellants is that they acted with a reckless in- 
difference and ignorance as to whether Muthayee was alive or 
dead. Even this inference, in my view, isnot such a reasonable 
one as the former but it isthe most favourable one which could 
be drawn. Al this leads me to one conclusion and one conclu- 


. sion only, namely, that the appellants were guilty of the offence 


of murder. They have been acquitted on that charge in the 
Sessions Court. The question is whether we should interfere 
with that acquittal. I am clearly of the opinion that we should 
do so firstly because the learned Judge’s view of the legal posix 
tion is incorrect and. secondly because I can see nothing which 
could reasonably justify the learned Sessions Judge in drawing 
the inference that the appellants thought that Muthayee was 
dead when they placed her body on the railway line. It seems 
to me to be a pure guess and nothing more. There is evidence 
that the appellants were tipsy when they were arrested. They 
cannot have been so drunk as not to know what they were 
doing because they dragged Muthayee on to the line, put her 
body across the line in such a way that her neck lay across the 
rails and then ran away. The probability is, as the evidence 
shows, that they took some drink before the occurrence in 
order to screw themselves up to the necessary pitch for the 
performance of the murder. In my opinion, the acquittal of 


the appellants on the charge of murder must be set aside and 


LXV] _THE MADRAS LAW JOURNAL REPORTS. 609 


the appellants must be convicted of the offence of murder, As 
regards the sentence, the murder was a deliberately planned one 
and.a.very cruel one. There are no mitigating circumstances 
whatever and no reason for not inflicting the ordinary sentence 
which the law requires, that is to say, the sentence of death, 

Bardswell, J.—I agree. ‘ 

The sentence of the Court is that the two-accused- be 
hanged by the neck until they are dead. ‘ 


-K.C. f . Acquittal set aside: 
` Accused sentenced to death. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice PAKENHAM WALSE. 





Kanuparthi Hanumantha Rao .. Appellanix . (2nd Peti- 
: v. i ; tioner) 
Kottapalli Venkatakrishnayya and 

` others a .. Respondents (Respondents 


ste and Ist Petttioner).. 
. Hindu Law—Father executuig surety bond, undertaking liability in 
case judgment-debtor did not file insolvency petition within the time allowed 
—Default of judgment-debtor—Liability of sons, after father’s death, 
‘on such a surety bond. A : 

The appellant got a decree against three defendants. He applied for arrest 
of the 1st and 3rd defendants, The Ist defendant was arrested and brought 
before the Court. He wanted to file an insolvency petition and on that sub- 
mission, father of the respondents in the appeal executed a surety bond stat- 
ing “I have agreed to be surety (to be liable as surety) in case the Ist defend: 
ant does not file an insolvency petition within the time allowed by the 
Court and for producing the Ist defendant whenever the Court requires. . . 
See ” which was accepted by the Court. Under the bond the surety had 
not bound himself to do anything in case of default by the judgment- 
debtor to file the insolvency petition, No insolvency petition having 
been filed by the judgment-debtor within the time allowed, the appellant 
filed an execution application against the surety and the surety produced the 
judgment-debtor in Court and the Execution Petition was dismissed. Again 
another application was filed against the surety and he contended that the 
bond was only for the appearance of the judgment-debtor and hence he was 
not liable. The surety was arrestedand an appeal preferred by him also was 
dismissed. Afterwards he died. The appellant filed an Execution Petition 
Against his sons, the present respondents. The trial Court ordered their pro- 
perty to be attached. The Lower Appellate Court held that the sons were not 
liable. In‘second appeal, it was : 

Held, that the sons were liable on the bond. 

A surety debt which is not either immoral or illegal is one which the 
sons are bound to pay unless it is one for honesty or appearance, and the 
obligation undertaken that the judgment-debtor would file an insolvency peti- 
tion being outside any of the four undertakings enumerated in the texts, 
namely, for appearance, for confidence, for payment and for delivering the 
assets of the debtor, should be held as one binding on the sons. 


Mahabir Prasad v. Ssri Narayan, (1918) 3 Pat L.J. 396, distinguished. 
pomm a 
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Even where the sons have been exonerated from the decree they will 
still be liable to pay the debts if they are not illegal or-immoral. 


Doraistvanit Nadan v. Nugasami Naicken, A.LR. 1929 Mad. 898, relied 
on, 

Appeal against the judgment and decree of the Court of 
the Subordinate Judge of Bapatla, dated the 27th day of 
August, 1928 and made in A. S. No. 19 of 1928 preferred 
against the order of the Court of the District Munsif of 
Bapatla, dated the 30th day of September, 1927 and made in 
E. P. No. 480 of 1926 in O. S. No. 86 of 1916. 


K. Kaimeswara Rao for appellant. 
K. Bhimasankaran for respondents. 
The Court delivered the following 


JupGMENT.—The appellant got a decree on the lst March, 
1917, which was modified in appeal on the 8th November, 1917. 
The decree was against three defendants. Appellant applied 
for the arrest of the Ist and 3rd defendants in that suit. The 
lst defendant was arrested and brought before the Court. He 
said he was going to file an insolvency petition and on this one 
Kothapalli Venkata Subbayya, the father of the present respond- 
ents, executed a surety bond on the 23rd April, 1919, which 
was accepted by the Court. The 1st defendant in that suit was 
released from arrest. No insolvency petition was filed by the 
judgment-debtor within the time allowed, one month. The 
appellant filed E. P. No. 656 of 1919 against the surety on the 
29th July, 1919, and the surety produced the judgment-debtor 
in Court and that execution petition was dismissed. Later the 
decree-holder filed E. P. No. 20 fof 1920 on the 3rd January, 
1920, against the surety. The latter contended that the bond 
was only for the appearance of the judgment-debtor and that 
he was not liable. The surety was ordered to be arrested on 
the 14th February, 1920, and he preferred an appeal, A. S. 
No. 212 of 1920 on the’file of the District Court of Guntur. 
The appeal was dismissed on the 31st August, 1920. Afterwards 
the surety paid Rs. 300 towards the decree debt. He then died. 
The decree-holder then filed E. P. No. 216 of 1922 on the 2nd 
March, 1922, against the surety’s sons, the present respondents. 
This was. dismissed for want of batta. The present execution 
petition, E. P. No. 480 of 1926, was filed on the 9th June, 1926, 
against the sons. The defence of the latter is that they are 
not liable for their father’s debt. The learned District Munsif 
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overruled their contention and ordered their property to be 
attached. On appeal to the Subordinate Judge he held that the 
suretyship was for appearance or assurance and so the sons 
are not liable. The decree-holder prefers this second appeal. 
The chief difficulty in the present case has arisen from the 
extraordinarily defective nature of the bond which it is surpris- 
ing that any Court should ever have accepted. It runs thus: 


“Surety Khat filed by Kothapalli Venkatasubbiah, son of Venkata Krish- 
niah, the surety on behalf of 1st defendant: 


1. When the Ist defendant in the above suit was brought into Court in 
pursuance of a warrant of ‘arrest in execution of the decree, the Court 
expressed the opinion that in case sufficient security is offered, the Court 
would grant time to the 1st defendant to file an insolvency petition. 


2. I have agreed to be surety (to be liable as surety) in case the Ist 
defendant does not file an insolvency petition within the time allowed by the 
Court and for producing the 1st defendant whenever the Court requires. I 
have, in the village of Cherukuru, lands and houses of the value of Rs, 10,000. 
I have not made any kind of alienations of my property in favour of any- 
body. ` 

I, therefore, pray that the Court may be pleased to release the Ist 
defendant on my surety inorder to enable him to file an Insolvency Petition.” 


The astonishiug thing about this bond is that. the surety 
does not bind himself to do anything in case of default. The 
essence of a bond is that in case of default the surety under- 
takes to pay some money or do something else. As far as can be 
learnt, the defence which the original surety pul up against 
being held liable under the bond was quite an tntenable one, 
namely, that he only undertook to produce the judgment-debtor 
and did not undertake that the latter should file an insolvency 
petition. He might, it appears to me, have put forward a much 
sounder defence that he incurred no liability at all under the 
bond. In fact, most of the arguments that have been address- 
ed to me to show that the sons are not liable under the bond, 
because it does not undertake to pay a sum of money, but only 
undertakes to do something which may in the end render the 
surety liable to have to pay money, are equally arguments which 
might have been advanced on behalf of the surety himself. It 
is perfectly clear that if the surety was not liable on the bond, 
as it stood, he could not be liable on anything outside the bond. 
In connection with this the learned Subordinate Judge has 
discussed the whole matter very carefully in paragraph 6 of his 
‘judgment. With much of what he says I agree but with a 
portion of it I disagree. He says: 


“There is not a word init that he was standing as surety for payment of 
the money lent to and decreed against the ist defendant in case of default of 
Payment by the latter of such amount within the specified time.” ~ i 
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That is quite correct. Then he says : 

“It is true that the contention set up by the appellants’ father to the 
effect that he was not liable for any payment at all under the terms of the 
bond was, rightly enough, rejected by both ihe executing as well as ihe 
appellate Courts.” È 

, As regards that, it has certainly been T by both 
Courts, but whether, if I had to decide the matter as res integra 
here, I should say it was rightly rejected is another question, 
though the particular defence that the bond was only one for 
appearance was no doubt rightly rejected. Then he proceeds: 

“T do not quite see how that fact converts the liability as one arising on 
account of an undertaking given for payment of money lent ‘to the debtor. 
Suretyship from its very nature involves'the payment of money due under the 
decree in case of default of the judgment-debtors for whom it was under- 
taken; but the question is what was the nature or character of the item in 
respect of the default of which the surety undertook to indemnify.” 

He then goes on to conclude that the default was one in 
respect of appearance or assurance. There is no doubt that 
suretyship for a judgment-debtor in itf very nature involves 
payment of some money due under the decree. Ina case of 
this sort where the undertaking is that the judgment-debtor 
should file an insolvency petition, it is usual to name’ a-parti- 
cular sum of money which may be less than the decree 
amount. Prima ‘facie the very adjudication ‘of insolvency 
‘which is anticipated renders it almost certain ihat the judgment- 
debtor will not be able to pay the décree debt iri full and there- 
fore ordinarily a surety ‘would not contract to pay the whole 
amount of the decree in default of the insolvency petition being 
presented but of course there is nothing to prevent him doing 
go. The Allahabad Higb Court appears to have a special ‘form 
of bond prescribed fot such an ‘undertaking but there is no 
prescribed form here. In spite of all this I find it difficult to 
understand how a man can be held to have undertaken a liabi- 
lity as regards which the bond is entirely silent.’ The difficulty 
js that this extraordinary document is not, T imagine, a bond 
at all. But here we are faced by the fact: ‘that’ it has been held 
to be a bond for the payment of the decree amount in default 
and as such has become a decree debt; and the initial question 
arises whether the sons can in -execution challenge the nature 
of the debt. ‘It is perfectly true that as stated in paragraph 7 
of his judgment by the learned Additional Subordinate Judge 
that all decree debts are not ipso facto binding on the’ sons 
under the dectrine of. pious obligation, but only such as would 
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not -fall under the exceptions recognised by Hindu Law. For 
instance, a creditor who had supplied drink to a Hindu father 
might get a decree against the father for the money due to him, 
but that decree- would not be binding 'on ‘the sons under the 
doctrine of: pious obligation because the debt would be an 
imimoral one which is an exception to this doctrine. It would 
not, however, be open to the sons, I consider, to contend that the 
decree ag against their father was a nullity because in fact he 
had incurred no-debt. While therefore it would be perfectly 
open to thé sons to have contested, had the nature of this surety 
bond not been settled by proceedings in execution carried to 
appeal, that it was not the sort of surety: bond on which their 
father incurred any obligation at all, I hold that when in appeal 
an exectition decree has been given on the bond as one by 
which the father undertook to pay the decree amount due by 
the Ist defendant for whom he stood surety in case the latter 
did not present an insolvency petition, it is not open to the sons 
to conterid that the whole bond is a nullity either -as regards 
their father or as regards themselves. If that view is correct 
there is an end to much of the discussion and the only point 
left open is whether the sons are liable for the particular 
obligation which their father incurred. If this is a bond for 
appearance or honesty: they are not liable. Vide Fukarambhat 
v. Gangaram Mulchand Gugūri, Thangathammal- v. Arumà- 
chalam Chettiar§ and Dedhraj v. Mahabir Prasad3 and many 
other cases which set out the Hindu Law as found in Cole- 
brooke’s Hindu Law; Vol. I, p. 164 and Max Muller’s sec’ 
Books of the East, p. 327. 


Admittedly there was no default in MEA the appear- 
ance of the judgment-debtor and therefore the qùestion-is what 
was the nature of the undertaking that he should file an insol- 
vency petition. There are four classes of cases mentioned 
in Max Muller’s Sacted Books of the East, p. 327—for 
appearance, for confidence, for payment and for delivering 
the Apes of the debtor. The first says ‘I will produce the 
man’; the second says ‘ He is a respectable man’; the third 
says ‘I will pay the debt’; the fourth says ‘I will deliver his 
assets’. For appearance and confidence the sons will not be 
liable but for payment and for delivery of the assets of the 


~ 


è 1. (1898) TLR. 23 Bom. 454. 
2 (1918) ILR. 41 Mad. 10711 35 M.L.J. 229, 3. (1920) 5 Pat.L.J. 417, 
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debtor they will. The learned Subordinate Judge holds that the 
undertaking that the debtor will file an insolvency petition is 
one either of appearance or assurance but I am unable to agree. 
It seems to me that it is stretching language very widely to say 
that “this man will filean insolvency petition” is the same as 
saying “he isa respectable man”. For the appellant on the 
other hand it is argued that, even if the bond be not regarded 
as one for payment of money, it is one for undertaking delivery 
of the assets of the debtor, because the insolvent must put all 
his property before the Court. With this contention also I am 
unable to agree. The insolvent does not actually put all his 
property before the Court at the time he files his insolvency 
petition, and if the debtor in this case had filed an irisolvency 
petition but had subsequently failed to put his property before 
the Court, I do not see how it can be held that the surety would. 
be liable for the latter default. Therefore in my opinion the 
obligation undertaken that the judgment-debtor will file an in- 
solvency petition is not any one of the four sorts mentioned 
above. It has therefore to be considered whether the sons 
would be bound by it. The general principle of course is that 
sons are under a pious obligation to pay the father’s debts 
unless they are illegal or immoral. It would therefore appear 
that the debts which they need not pay are the exceptions and 
not the rule. From this point of view the two sorts of surety- 
ship obligations, for appearance, for which they are not liable, 
are the exceptions to the general rule that they are liable for 
suretyship undertaken by their father. If that ‘is the correct 
view they would be liable for this particular obligation unless 
they could show that it was either illegal or immoral and it is 
certainly not either of these two things. Mahabir Prasad v. 
Siri Narayan! has been quoted for the respondents. Thai is a 
very peculiar case and the head-note gives an inadequate idea 
of what was really held. The bond there was an indemnity 
bond. The head-note in one part runs as follows :— 


“A Hindu son or grandson governed by the Mitakshara law is liable for 
the debt of his father or grandfather due on account of a contract of surety- 
ship for the payment of money, but not for money due on a contract of in- 
demnity unless the transaction comes within the meaning of the term V yava- 
harika, Le., lawful, useful or customary.” 


Another part of the heading states: 
“A Hindu son is required to discharge such of the liabilities of his father 
as are usual or customary but he is not under a pious obligation to discharge 


1. (1918) 3 Pat, L.J. 396, 
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out of the ancestral property in his hands every liability of his father which 
he cannot show was illegal or immoral.” 

This latter heading would appear to make the debts which 
a son has to pay the exception rather than the rule and the 
whole heading would convey the impression that he would not 
be liable on an indemnity bond even though he could not show 
that it was illegal or immoral. But if the text of the judgment 
is read it will be seen that the Court found that the liability 
created by the indemnity was an immoral one, the representa- 
tion being known to be false to both parties. At page 402 we 
find the following observations :— 

“If ip was intentionally false and if it deceived the purchaser it might 
have rendered the father liable to prosecution for the offence of cheating. 
Tor myself, having regard to all the circumstances, I find it difficult to belicve 
that it was true. The purchaser’s failure to realise the enhanced rate by suit 
is strong evidence that the representation was not true and the view I take 
is that the purchaser did not honestly believe that the representation was true. 
Both parties knew that the true rent was Rs, 303.” 

Later on the learned Judge proceeds no doubt to hold that 
whichever view is taken as to its falsity the sons would not be 
bound. He says: 

“T hold, thercfore, that if the representation was intentionally false the 
liability created by the indemnity was immoral; if it was not intentionally 
false the liability was not usual or customary and therefore not enforceable 
against the sons as a pious obligation.” 

But earlier in the judgment there is a remark which 
differentiates that case entirely from the present case. The 
learned Judge says: 

“In the present case the indemnity given by the father would undoubtedly 
be enforceable against the sons after his death provided it came within the 
list compiled by Mookerjee, J. in the above-mentioned case.” 

(That case is Chhakauri Mahton v. Ganga Prasad1.) In 
the case now under consideration there has been a decree against 
the father on the bond. Turning now to Chhakauri Mahton v. 
Ganga Prasad! there is a very long dissertation upon the liabi- 
lities of the sons to pay the debts of their father. No doubt at 
page 869 suretyship debts appear in the list as debts which the 
sons are not under any obligation to pay. But the debt in 
question in that suit not being a suretyship debt the matter is 
not gone into, and the learned Judge says at page 875, referring 
to certain cases including Tukarambhat v. Gangaram’ which 





1. (1911) I, L. R. 39 Cal 862, 2, (1898) I.L.R. 23 Bom. 454, 
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deal with the liability of sons-to satisfy a suretyship debt of a 
father, Be aie” Cy - 


“It is not necessary, however, to discuss for our present purpose the 
question of the liability of a Mitakshara son for the suretyahip debt of hia 
father, because the determination of that question depends upon the interpre- 
tation of special texta, specially the text of Vishnu, which defines the 
different kinds ‘of sureties, namely, for áppearance, for honesty, for debt and 


. for delivery of the debtor’s effect.” 


I do not think therefore the obiter remarks in that judg- 
ment as regards suretyship debts and the fact that. surety debts 


_are apparently all classed as debts which. prima facie the sons 


are not bound to pay can be taken as any authoritative. ruling 
in the matter. It appears to me that a surety debt which ig not 
either immoral or illegal is one which the sons are bound to pay 
unless it is one for honesty or appearance, and in my opinion 
the obligation undertaken that the judgment-debtor would | file 
an insolvency petition being outside any of the four under- 
takings enumerated in the texts should be held as one binding 
on the sons. If there had not been a decree against the- father 
that he was liable on the bond to pay the decree debt, I think 
the sons might very well have contended that there was no 
liability whatsoever created on anybody under the bond, but 
that defence being, in my opinion, not open to them in view of 
the fact that iù appeal it has been held as against the father that 
the obligation under the bond was to pay the decree debt in case 
the judgment-debtor did not file the insolvency petition, the 
surety bond must be taken to be ‘one by which in default of the 
judgment-debtor filing such petition the father undertook to be 
liable for the decree debt. Therefore in my opinion the bond 
being found to be of this nature is one by which the sons are 
bound. Even where the sons have been exonerated from the 
decree they will still be liable to pay the debts if they. are not 
illegal or immoral.: In Doratswams Nadan v. Nagasams Natcken1, 
a case decided by the late Sir Murray Coutts-Trotter, C. J. and 
myself, we held, following the Full Bench ruling in Subra- 
mania Aiyar v. Sabapathi Aiyar®, that a decree passed against 
the father personally and after his sons had been exonerated can 
be executed against the shares of his sons in the family pro- 
perty and such property is liable for the. father’s debt. The. 
sons can claim exoneration from the liability only on the 





; 1. ALR. 1929 Mad. 898. : 
2 (1927) LLB. 51 Mad. 361: 54 M. L. J. 726 (F. B.). 
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ground that the debt is immoral or illegal. This is a decree 
debt. It is not, I consider, exempted as coming under the two 
sorts of suretyship for appearance and for honesty for which 
the sons would not be liable and it is not illegal nor immoral. 

I therefore allow this appeal. The decree of the lower 
appellate Court will be set aside and that of the District 
Munsif restored with costs in this Court and in the lower 
appellate Court. 

K. C. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PreseNT:—Me. Justice Coutts TBRortTER AND MR. 
JUSTICE RAMESAM. 


Ebrahim Currim and Sons* .. <Appellanist in O.S. Appeal 


No. 2 of 1922 and Petitioners 
ín C. M. P. No. 291 of 1922 


(Plaintiffs) 
v. 
A. K. Abdulla Sahib `.. Respondent in both (Defend- 
ant). 


Trade-mork—Passing off—Swit to restrain—Isierim injunction — 
Application for—Probability of deceptson—Test of—Unwary purchaser— 
Balance of convenience, 

Ip anapplication-for interim injunction pending a suit to restrain the 
defendant {rom passing off goods bearing mark and figure similar to those 
used by the plaintiffs, the Court is not justified if refusing the injunction 
merely because, on a close and critical comparison of one with the other, the 
Court is of opinion that there is no likelihood of deception. An ignorant 
purchaser probably trusts to his recollection, he bas no opportunity for com- 
parison, and if he is likely to take the one for the other, there is a prima 
facie case for an injunction 

Where the Court finds that the defendant's article is comparalively new, 
it would be a greater inconvenience to allow him to flood the market with his 
goods and possibly infringe the plaintiffs’ rights than to restrain the defend- 
ant for a short time and compensate him, if so entitled, for the loss 
sustained by him in consequence. 


: On appeal fromthe judgment of the Hon’ble Mr. Justice 
Phillips, dated the 12th day of January, 1922, passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No; 4 of 1922 on an application for 
temporary injunction. 





*Reported by special permission—S. R. - ase 
aie ao ae 2 of 1922 7th February, 1922 


a M. P. No.:: af of 1922. 
R—78 
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Pending the suit for passing off, the plaintiffs applied to the 
trial Judge praying “that in the circumstances stated in their 
affidavit, the High Court will be pleased to issue an interim injunc- 
tion restraining the respondent herein (defendant), his agents and 
servants from selling or offering for sale umbrellas bearing the 
mark or device or figure of a stag and from using on umbrellas 
sold or offered by him for sale the number 6011 or any number 
consisting of a collocation of the figures constituting the number 
611 or a colourable imitation of the same and that the costs of this 
application be costs in the cause.” 


The Advocate-General (C. P. Ramaswami Atyar) and 
D. Chamier instructed by Messrs. Short Bewes & Co. for 
appellants. 


L. A. Govindaraghava Aiyar and K. Jagannadha Aiyar 
for respondent. 


The Court delivered the following 


JupcmEntT.—An application was made to the learned 
Judge by the plaintiffs for an interlocutory injunction restrain- 
ing the defendant from passing off an umbrella on to the market 
which is alleged to be a colourable imitation of the plaintiffs’ 
umbrella. We only differ from the learned Judge, and that 
with very great regret on one point that goes unfortunately to 
ihe root of this case. The learned Judge says: 

“I have examined the two umbrellas and, certainly from a mere appear- 
ance of the marks, I am not at all satisfied that even an ignorant purchaser 
would be deceived into taking one for the other.” 

With great respect we feel unable to take that view. One 
has got to see whether an ignorant purchaser is going to be in 
the position of the Court having the two things side by side 
and examining them critically. The purchaser probably 
trusts to his recollection of one or a description of it that has 
been given him, or, seeing it in the shop window, goes to the 
person selling the infringement, who ex hypothest does not give 
him the two, the genuine one and the infringement, to choose 
from. Moreover, we notice this, the learned Judge in his 
order does not refer to the number appearing in the two 
umbrellas, 611 on the plaintiffs’ umbrella and 6011 on the 
defendant’s. We are very anxious to say as little as possible 
so as not to prejudice this case which will go to trial in the 
ordinary way, but a clearer prima facie case of deliberate intent 
to pass off it would be almost impossible to find. Why shduld 
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three out of the four figures in the defendant’s number—it is 
not purely an arbitrary number—coincide with the plaintiffs’ 
well-recognised number? The learned Judge’s attention does 
not seem to have been drawn to that and probably that is why 
he refused the injunction. 

With regard to the balance of convenience there can be no 
doubt that the plaintiffs’ is a well-established article in the 
market. The defendant does not pretend that his article came 
on to the market at any more remote period than a year anda 
half ago, and the evidence with regard to that and with regard 
to his selling some of these goods of the plaintiffs is so utterly 
unsatisfactory and there is the plaintiffs’ denial and the non-pro- 
duction of the invoice—that we do not accept it for a moment. 
There is no evidence to show how long it was when the plain- 
tiffs got on to the track of these goods since they were put into 
the market. All that we know and can know is that they got 
on the track of them only in December, 1921. To allow the 
defendant with so new an article as that to disturb the state of 
things by putting on the market a whole supply which may turn 
out to, be an infringement of the plaintiffs’ rights would, to our 
mind, be mucha greater inconvenience than to restrain the 
defendant for the few weeks adjournment during which the 
trial will be expedited and the slight difficulty of ascertaining 
by way of injury hereafter what the amount of measurable 
money loss he would incur by that short adjournment. In our 
opinion, the decision of the learned Judge must be reversed 
and an interlocutory injunction must be granted, subject to this, 
that the plaintiffs undertake to submit to an enquiry and to the 
payment of such damages as shall be found due upon that 
enquiry in the event of the defendant’s actions being held not 
to be an attempt at passing off in derogation of the plaintiffs’ 
rights. Costs will be reserved to the trial Judge. 

S. R. Injunction granted. 


Curgen- 
ven, J. 


620 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresentT:—Ma. JusTICE CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. i 


Sri Sri Sri Palahari Mahant Raja 


Ram Doss Bavaji .. Appellanie (Defendant) 
v. 
Sri Sri Sri Gajapathi Krishna . 
Chendra Deo Garu .. Respondent (Plaintif). 


Interest—Breach of contract—Stipulation in mortgage deed as to 
payment of peishcush and land cess—Default of morigagee—Paymeni made 
by mortgagor—Clatm for compensation—Award of interest by way of 
damages—Interest Act (XXXII of 1839)—Contract Act (IX of 1872) 
S. 73. . 

Where a mortgage deed provided that the mortgagee should pay annual- 
ly a certain sum towards the petshcush and land cess due upon the portion 
of the property mortgaged, and the mortgagee having defaulted in making 
the payment the mortgagor paid the amount and sued the mortgagee to 
recover the money paid with interest by way of damages, 

Held, that the claim for interest did not come within the purview of the 


Interest Act or S. 73 of the Indian Contract Act and the plaintiff was there- 


fore not entitled to recover interest up to the date of suit on the amount 
paid by him. 

Case-law discussed. 

Per Sundaram Chetty, J—Where it is shown that the non-payment of 
money due is itself the breach of contract, and nothing else is proved to make 
out the claim for compensation for such breach, no interest can be awarded 
in addition to the recovery of the money withheld. But if adequate proof is 
given that by reason of the breach of contract special loss or damage was 
sustained by the plaintiff, for which the mere repayment of the amount due 
under the contract would not be an adequate compensation, but the proper 
measure of damage should include a reasonable rate of interest also on 
account of the loss proved to have been sustained, the Court can award 
inferest as part of the damages either under Illustration (m) or Illustration 
(r) to S. 73 of the Contract Act. 

Appeal against the decree of the Court of the Subordinate 


Judge of Berhampore in O. S. No. 47 of 1925. 

V. Govindarajachari and H. Suryanarayana for appellant. 

B. Jagannadhka Doss for respondent. 

The Court delivered the following 

JupcmENts. Curgenven, J—The defendant, the Mahant 
of Balaga Mutt, holds a usufructuary mortgage over a part of 
the Nandigam Estate, of which the plaintiff is Zamindar. The 
mortgage deed provides that the mortgagee shall pay annually a 
sum of Rs. 2,000 towards the peishcush and the land cess due 
upon the portion mortgaged. The defendant defaulted in 
making these payments for faslis 1330 and 1331, so that the 








*Appeal No. 46 of 1927. lst February, 1933, 
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plaintiff was himself compelled to pay them. To recover as 
damages the amounts so paid he has filed two successive suits. 
That out of which this appeal arises is the second, and relates 
to part of the payment for fasli 1330 and the whole of the 
payment for fasli 1331. The defendant raised various 
defences, the chief defence pressed at the trial being that the 
mortgage was not binding upon the Mutt. This was decided 
against him, and has been abandoned on appeal. The points 
taken before us are, firstly, that the interest which the Lower 
Court awarded upon the amounts paid, from dates of payment 
‘up to suit, is inadmissible; secondly, that no proof has been 
adduced that the amount claimed as land cess paid for fasli 
1331 is correct; thirdly, that subsequent interest has been cal- 
culated not only upon the principal amount due but also upon 
the pre-suit interest. 


Dealing first with the question whether interest up to suit 
is admissible, it cannot seriously be contended that the Interest 
Act (XXXII of 1839) empowers the Court to award it. The 
amount claimed as damages is neither a debt nor a sum certain 
payable by virtue of a written instrument at a certain time, 
since the occasion for its payment only arose upon a breach of 
the terms of the mortgage bond, and upon the plaintiff making 
good the defendant’s default. Nor, to satisfy the second 
stipulation of the Act, has any proof of a written demand of 
payment been given. Some legal basis other than the Act 
furnishes must therefore be found if the claim is to be 
admitted. 

We are asked to hold that, independently of the Interest 
Act, interest is payable as damages under S. 73 of the Contract 


Act. The Act itself closes with a proviso “that interest shall ` 


be payable in all cases in which it is now payable by law”; and 
S. 73, it is said, supplies the legal provision necessary. Before 
referring to authority on this point it is, I think, necessary 
toclear up an aspect of the matter which in the present case 
has led to attempts to distinguish certain cases, English as well 
as Indian, which are not in my view distinguishable. The pro- 
position is advanced that, while interest as damages for the non- 
payment of a debt or other sum due under contract may not be 
awardable under S. 73, it is otherwise when the interest is 
claimed upon a principal sum due as damages, and as a com- 
ponent part of those damages. It is urged that S. 73 empowers 
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the Court to make such an award because it is no more than 
part of the compensation for loss or damage which naturally 
arose from such breach; and there is nothing in the section 
itself to exclude the award of damages in this shape. Indeed, 
Illustrations (#) and {r} to the section expressly contemplate 
the award of such interest. Leaving aside for a moment the 
question of the effect of these illustrations, a little consideration 
will, I think, show that, whatever be the nature of the obliga- 
tion to pay the principal sum—whether, for example, it 
originates in contract or in tort—interest can only be claimed 
upon it as damages for the reason that payment of it has been 
improperly withheld. In the present instance, so soon as the 
plaintiff had paid to Government the sums in the payment of 
which the defendant had defaulted, he became entitled to be 
reimbursed them in the shape of damages. Those sums, and 
those alone, were the measure of the damages due for the 
breach ; and if any interest upon them was payable it could only 
be because the defendant had further defaulted in promptly 
compensating the plaintiff for the loss occasioned by the breach 
—in other words, had improperly withheld money due to be 
paid. 

_ If this be sound reasoning, the case is no more than a 
particular instance of the general class of claims to interest as 
damages for the non-payment of a pecuniary obligation, and 
cases which decide the general question, even although the 
principal subject-matter of them may not be a claim to 
damages, are not really distinguishable. That upon this ques- 
tion the law in this country is substantially the same as in 
England is not disputed. Our Interest Act reproduces Lord 
Tenterden’s Act, and S. 73 of the Contract Act is based upon 
the Common Law. Accordingly the judgment of the House of 
Lords in London, Chaiham and Dover Railway Co. v. South 
Eastern Railway Co.1 which had the effect of settling what the 
English Law was, may be accepted, as indeed it has been 
accepted, as equally a guide to the law of India upon this 
point. In an earlier English case, Best, C. J. had said: 

“YLowever a debt is contracted, if it has been ercongaily withheld by the 
défendant after the plaintiff has endeavoured to obtain payment of it, the 


jury may give interest in the shape of aon for the unjust detention of 
the migney.’ i 7 ; 


1. (1893) A.C 429, F ae: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. JUSTICE LAKSHMANA Rao. 


K. Raman .. Petitioner* (Counter-Peti- 
v. tioner) 
A. Parvathi and her five minor 
children .. Respondents (Petihoners). 


Criminal Procedure Code (V of 1898), S. 488—Malabar marriage 
—Nature of—Issue, when entitled to order for maintenance. 


The law of Malabar does not recognise marriage as a legal institution, 
the relation being in truth not marriage but a state of concubinage into which 
the woman enters of her own choice and is at liberty to change when and as 
often as she pleases. The offspring of such a connection will be entitled to 
an order for maintenance against the father only if and when the mother’s 
tavazhi or tarwad is unable to maintain them. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Joint Magistrate, Tellicherry, dated 20th December, 1932 
and made in Mis. Case No. 51 of 1932. 

M. C. Sridharan for petitioner. 

A. Narasimha Aiyar for The Public Prosecutor on behalf 
of the Crown. : 

The Court made the following 

OrpgRr.—The order for maintenance in favour of the 1st 
respondent is obviously illegal as independently of any legisla- 
tive enactment, the law of Malabar does not recognise marriage 
as a legal institution, the relation being in truth not marriage 
but a state of concubinage into which the woman enters of her 
own choice and is at liberty to change when and as often as 
she pleases and as pointed out in Chantan v. Mathwl and In re 
Bharata Iyer® the offspring of such a connection would be 
entitled to an order for maintenance against the father only if 
and when the mother’s tavazhi or tarwad is unable to main- 
tain them. The Lower Court does not find nor was it speci- 
fically alleged in the petition that the tavazhi or tarwad is 
unable to maintain the children and the order for maintenance 
cannot be upheld. The revision petition is therefore allowed 
and the order for maintenance is set aside. 


S.R Petition alowed. 


*Cr. R. C No. 213 of 1933. 4th August, 1933. 
. J R. P. No. 203 of 1933.) 


(1915) LL.R. 39 Mad. 957. 2. (1923) 46 M.L.J. 324. 


Venkata- 
subba Rao,J. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMESAM, MR. JUSTICE ANANTA- 
KRISHNA AIYAR AND MR. Justice CORNISH., 


Thavva Rangasayi and others .. Petitioners* (Respondents) 
v. 
Thavva Nagarathnamma .. Respondent (Petitioner). 
Hinds Low—Joint family—Swit for partstion by minor represented 
by his mother—Death of minor during pendency of swit before passiny of 


preliminary decree—Legal representative of minor whether has right to 
continwe the suit. 


Where the plaintiff was a minor and his mother on his behalf filed a 
suit for partition against the other members of the joint family to which he 
belonged, and during the pendency of the suit before the Preliminary decree 
had been passéd the minor died and the question in dispute revolved on the 
points whether the suit abated on the death of the minor plaintiff and whether 
it was open to his legal representatives to proceed with the trial and obtain a 
decree on showing that when the partition suit was instituted it was for the 
benefit of the minor, 


Held, that the suit did not abate in such a case but that the Court should 
proceed with the trial of the suit; and if it should come to the conclusion on 
the evidence that the suit as instituted was for the benefit of the minor, it 
should pass a decree, the benefit of which will go to the legal heirs of the 
deceased minor; hence the mother could bring herself on record and ask for 
a decision on the issue whether the suit would be for the benefit of the 
minor. i 


Chelimi Chetty v. Subbamma, (1917) LL.R. 41 Mad. 442: 34 M.LJ. 213, 
dissented from. 


Akkanna v. Rongoraja, ALR. 1930 Mad. 486, approved. 

Krishna Lal Jha v. Nandeshwar Jha, (1918) 4 Pat.L.J. 38, referred to. 

Petition under S. 115 of Act V of 1908 and S.107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Ellore, 
dated 20th April, 1931 and made in I. A. No. 352 of 1931 in 
O. S. No. 36 of 1930. 

S. Varadachariar and V. Govindarajachari for 
B. T. M. Raghavachari for petitioners. 

G. Lakshmanna, G. Chandrasekhara Sasiri and T. S, Nara- 
singa Rao A TEN 

The Court (Venkatasubba Rao and Reilly, JJ.) made the 
following 


ORDER OF REFERENCE TO A FuLL Benca. Venkatasubba 
Rao, J.—The learned Subordinate Judge follows the decision 





*CR.P.No, 790 of 1931. a _ 19th January, 1933. 
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of Jackson, J. in Akkanna v. Rangarajal and the question 
shortly resolves itself into this: Does the view of Jackson, J. 
receive support from some rulings at least of this Court, or, is 
it, while being opposed to Chelimi Chetty v. Subbamma? from 
which Jackson, J. differs, also at variance with the later 
authorities, as contended for by Mr. Varadachari? 


Chelims Chetty v. Subbamma’ deals with two points and 
the confusion has arisen by their not having been kept distinct. 
As I shall show presently, the first point alone has received the 
support of the later cases; but those cases have not, with the 
doubtful exception of Rama Rao v. Hanumantha Rao, dealt 
with the second point, with which alone we are now concerned. 
I am not therefore prepared to hold that Jackson, J. was 
wrong in not having considered himself bound, while sitting 
as a single Judge, by the authority of Chelimi Chetty v. 
Subbammas. 


The facts may be briefly stated. Sobhanadri, the Plaintiffs 
father, died on the 16th of May, 1929. The Plaintiff was then 
an infant and his mother, on his behalf, filed the present suit 
for partition in October, 1929, impleading as Defendants, the 
Plaintiffs paternal uncle (the Ist Defendant), the latter’s son 
(the 2nd Defendant) and the Plaintiffs step-brother (the 3rd 
Defendant). While the suit was pending and before a preli- 
minary decree was passed, the Plaintiff died on the 21st of 
March, 1931. The question is, did the suit abate on the Plain- 
tiffs death, as contended for by the Defendants, or, was the 
mother entitled to be brought on the record as the Plaintiffs 
representativer The learned Subordinate Judge, allowing the 
mother’s petition, brought her on the record and raised an 
issue in the suit to the following effect :— 


“Was the suit instituted in the interests of the minor and if he had sur- 


vived, would a decree for partition have been passed with effect from the 
date of the plaint?” 


It is this order that is questioned beforeus by Mr. Varadachari, 
the Defendants’ learned counsel. 


The law relating to unilateral declarations was for the 
first time clearly laid down by the Judicial Committee in Suraj 





1. A. I.R. 1930 Mad. 486, 
Š 2. (1912) LL.R. 41 Mad. 442: 34 M.L.J. 213. 
3. (1929) LL.R. 52 Mad. 856: 57 M.L.J. 720. 
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Narain v. Iqbal Naraini. Then the question arose, whether the 
filing of a suit for partition amounted to a definite and unambi- 
guous indication of intention to separate. This was answered 
in the affirmative by a Full Bench of the Madras High Court 


_ in Soundararajan v. Arunachalams and later by the Judicial 


Committee in Girja Bat v. Sadashiv Dhundiraj3. The facts 
in Soundararajan v. Arunachalam’ are interesting, although 
it is an open question, whether the learned Judges that 
took part in it were or were not aware of the fact that 
the Plaintiff in that case was a minor. Jackson, J. in the 
case already cited seems inclined to the view that they could 
not have overlooked that fact. For my purpose, it is not 
necessary to make any such assumption. In that case, the sole 
Defentlant died pending the suit and the minor Plaintiff 
claimed that he became entitled to the entire estate in the joint 
family property. It was held that he became separated in 
status by his having filed the partition suit and on that ground 
his contention was negatived and the mother, and Defendant’s 
personal representative, was brought on the record, as having 
succeeded to her son’s divided interest. If the fact of the 
Plaintiff’s minority had been specially adverted to ‘and consi- 
dered in the judgment, this authority would have been decisive 
in favour of the-present Respondent. Another remark which 
I wish to make on this case is, that the Defendant’s death 
‘occurred before the passing of any preliminary decree. Passing 
on to the other case to which I have referred, Girja Bai v. Sada- 
shiv Dhundiraj?, its importance lies in the fact, that in spite of 
the Plaintiffs death pending the suit, it was held that his status 
became one of severance. His widow was brought on the 
record as his heir and a preliminary decree was passed in her 
favour directing partition. There is another Privy Council 
case belonging to this group, Kawal Nain v. Budh Singh4, which 
shows that the fact that the partition suit is dismissed does not 
affect the rule, that by the filing of the suit, the Plaintiff 
becomes divided. Their Lordships observe: 


. “A decree may be necessary for working out the result of the severance 
and for allotting definite shares, but the status of the Plaintiff as separate in 
estate is brought about by his assertion of his right to separate, whether he 
obtains a consequential judgment or not.” i 





1, (1912) L.R.40 LA. 40: LLR. 35 AIL 80: 24 MLJ. 345 (P.C.). 
2, (1915) LL.R. 39 Mad. 159: 29 M.L J. 816 (F.B.). 
3. (1916) L. R. 43 LA. 151; LL.R 43 Cal. 1031: 31 M.L.J. 455 (P. C3. 
4. (1917) E R. 44 LA: 159: LL.R. 39 All. 496: 33 M.L.J. 42 (P.C). 
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Thus, in the case of an adult Plaintiff, the claim in the 
plaint amounts to an intimation to his co-sharers of his unequi- 
vocal desire for separation and this rule is not affected either 
by the fact that the suit is later dismissed or that pending the 
action the Plaintif dies: although the Judicial Committee has 
further beld in Palani Ammal v. Muthuvenkatachala Monia- 
gar! ihat where the Plaintif has withdrawn from the suit 
before the trial, the filing of the plaint does not necessarily 
result in his severance. 


So much then as to the law when the Plaintiff happens to 
be an adult; but if the suit has been brought on behalf of an 
infant, in what respect does his position differ? It must now 
be taken as settled, that the filing of the plaint does not ipso 
Jacto bring about his severance. It is this part of the decision 
in Chelims Chetty v. Subbammas that has been affirmed by the 
later rulings. But the case goes further and holds, that on the 
death of the minor Plaintiff pending the suit, his legal repre- 
sentatives are not entitled to continue the action. The later 
cases, in my opinion, recognise the distinction. True, by the 
mere filing of the plaint the Plaintiff’s status does not become 
one of separation; but when, at a later stage, a preliminary 
decree is passed, the minor Plaintiff becomes divided in interest 
and the division dates back from the institution of the suit. 
In Chelimi Chetty v. Subbammas this distinction was not borne 
in mind and the extreme position was contended for, namely, 
that a minor Plaintiff became divided in status the moment a 
suit for partition was filed on his behalf. It was this contention 
that was rejected and, if I may say so with respect, properly. 
But why should the Court not proceed with the trial and pass a 
preliminary decree, if it is satisfied that the suit as originally 
laid was for the benefit of the minor? In Krishnaswami 
Thevan v. Pulukaruppa Thevan3 Spencer, J., while affirming 
Chelimi Chetty v. Subbamma8 in so far as it holds that the 
filing of a suit does not ipso facto bring about the minor 
Plaintiff’s severance, goes on to observe: 


"But in cases where the Court gives a decree to a minor for partition, 


it seems to me, with due respect, that there should be no departure from the: 


general rule that every suit has to be tried om the cause of action as it existed 


1. (1924) LR. 52 LA. 83: I.L.R. 48 Mad. 254: 48 M.L.J. 83 (P. C). 
° 2. (1917) LL.R. 41 Mad. 442: 34 M.L.J. 213: 
3. (1924) I.L.R. 48 Mad. 465: 48 ALL.J. 354. 
R—80 
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at the date of its commencemeni—vide Rai Charan v. Biswa Nath. There- 
fore in my judgment the only sound principle will be to regard the prayer 
in the minor’s plaint for division as a conditional request that, provided that 
the Court sees fit, it may declare the status of the minor divided as from the 
date of the plaint. It is true that there can be no division of status unless 
the Court sees fit to decree it, but there is no reason why the Court should 
not make its decree take effect from the date of the institution of the suit.” 
Seep. 468. : 

This, in my opinion, does not amount to an approval of 
the second part of the rule laid down in Chelimi Chetty v. Sub-. 
bammas. On the contrary, as is pointed out in the judgment of 
Coutts Trotter, C. J. and Sundaram Chetty, J.in the later case 
of Sriranga Thatha Chariar v. Srinivasa Thatha Chariars (the 
names of the Judges are given wrongly in the report), Krishna- 
swami Thevan v. Pulukaruppa Thevant far from affirming in 
toto Chelimi Chetty v. Subbammaa, distinguishes the last-men- 
tioned case. I may usefully quote the following passage from 
the judgment: 

“If such a suit proceeds to the stage of a decree in the Plaintiff's favour 
on the Court finding that the partition would conduce to the best interests of 
the minor, the further question is whether the severance of the joint status 
takes place only from the date of the preliminary decree or from the date of 
the plaint, On this question there is the direct authority of a recent decision 
of a Bench of this High Court reported in Krishnaswami Thevon v. Pulu- 
karnuppa Thevan*. It has been heldin that case, distinguishing the decision 
in Chelimi Chetty v. Subbammo’, that a suit by a minor for partition, if it 
ends in a decree for partition, has the effect of creating a division of status 
from the date of the plaint,” See p. 870. 

Again in the same judgment, the following observation 
was made :— 

“As to what would be the result if in such a suit the Court had passed 
a preliminary decree for partition, there was no necessity to decide in that 
case” te., in Chelimi Chetty v. Subbamma*.” See pages 871 and 872, 

Let us now turn to the facts of Krishnaswami Thevan v. 
Pulukaruppa Thevans. The minor’s suit for partition against 
his father was filed on the 31st of January, 1919. Another 
son was born to the father in May or June, 1920. Conception 
must have taken place. about August, 1919, after the filing of the 
plaint. The question arose, was the Plaintiffs share diminished 
by, the subsequent birth of the son? The answer depended 
upon, whether or not, the suit had the effect of creating a divi- 
sion in status from the date of the plaint. The learned Judges 





-- L (1914) 20 C. L. J. 107. 
2 (1917) LLR 41 Mad. 442: 34 M.L.J. 213. , 
3. (1927) LL.R. 50 Mad. 866: 53 MLL.J. 189. ; 
4, (1924) LL.B. 48 Mad. 465: 48 MLJ. 354. 


- 
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held that the'minor Plaintiff became divided in interest from 
the date of the plaint and that his share did not suffer diminu- 
tion. The point to note is, and that is very important, that it 
was subsequent to the birth of the second son that the preli- 
minary decree was passed. Having passed it, the Court held 
that the partition dated back from the institution of the suit. 
Supposing the event that happened did not have the effect of 
diminishing but increasing the minor Plaintiff’s share, would 
the Court have come to a different conclusion? The judgment 
itself furnishes the answer. Spencer, J. observes i in the passage 
already quoted: 

“But in cases where the Court gives a decree to a minor for partition, it 
seems to me, with due respect, that there should be no departure from the 


rule that every suit has to be tried on the cause of action as it existed 
at the date of its commencement—vide Rat Charan v. Bistoa Nath, 


This principle is affirmed by Coutts Trotter, C. J. and 
Sundaram Chetty, J. in the subsequent case of Sriranga 
Thatha Chariar v. Srinivasa Thatha Chartar8, where they lay 
down: 

“Though the enquiry has necessarily to be made by the Court subsequent 
to the filing of the plaint, it is the state of affairs that existed om the date 
of the suit that determine the exercise of the Court's discretion. It seems 
to us thercfore that the principle of the decision in Krisknaswami Thevan v. 
Pulukaruppa Thovan? hos to be applied tu the present case.” 

These cases seem, in my opinion, to be clear authorities for 
the principle that the death of a minor Plaintiff pending his suit, 
does not render it any the less incumbent on the Court to 
- decide, if so invited, whether or not the action, when originally 
brought, was for the benefit of the minor. It is true that gene- 
rally on a proper case being made out, the Court in a partition 
suit adverts to the circumstances as they existed on the date of 
the decree. But it must be remembered that this is an exception 
to the general rule so clearly laid down in the two decisions to 
which I have referred “that every suit has to be tried on the 
cause of action as it existed at the date of its commencement”. 
Moreover, when the minor Plaintiff dies before the time arrives 
for the passing of the decree, it would be idle to apply the test, 
would it be for the benefit of the deceased minor or not to pass 
adecree? There is thus no scope for the exception coming 
into effect and the general rule must prevail; in other words,. 





1. cag a 107. 2. (1927) I.L.R. 50 Mad. 866: 53 M. L. J, 189, 
3. (1924) LLR. 48 Mad 465: 48 M.L.J. 354. 


F. B. 
Rangasayi 
Vv. 
Naga- 
~rathnamma, 


Venkata- 


subba Rao,J. 
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the Court should address itself to the question—Would it have 
been for the minor’s benefit, had he lived, to decree a partition 
in his suit “on the cause of action as it existed at the date of 
its commencement’? This position is quite sound in principle, 
as it does not lead to, but on the contrary avoids, the incon- 
venience and the hardship referred to in Chelimi Cheity v. 
Subbammal. If in the event it turns out that the suit was im- 
properly brought, the Court straightaway dismisses it and 
where is the question of any officious next friend being enabled 
to file a vexatious suit? The principle to which I have adverted 
contains within itself the necessary safeguard. To take an 
illustration, if the plaint alleges that the minor’s uncle has been 
grossly ill-treating him and wasting the property, and that 
allegation is subsequently made good, why should the uncle be 
benefited by the fact that the minor died pending his suit? In 
that case, I see no hardship in his infant widow succeeding to 
his estate; on the contrary, it seems to me eminently just. If, 
however, it turns out that the suit was in its inception, vexatious 
the Court refuses to decree a partition, and the uncle whose 
conduct, according to this hypothesis, is free from blame, suc- 
ceeds to the minor’s share. Further, to treat a right to parti- 
tion as a mere personal right, is, in my opinion, wrong. If, 
in the ordinary course, the minor’s personal representative 
can get a benefit, I fail to see why the Courts, by importing 
a fiction, should hold that the state of jointness continues. 
Ganapathy v. Subramanyam Chetty® throws no light on 
the point under discussion. The Ist Plaintiff in that case filed 
the suit for partition on behalf of himself and his minor sons, 
the 2nd and the 3rd Plaintiffs. On the Ist Plaintiff’s death 
pending the suit, the 2nd Plaintiff, who had attained majority, 
élected to continue the suit not only on his own behalf but pro- 
fessed to do so also on behalf of his minor brother, the 3rd 
Plaintiff. But the latter’s mother applied to be made his guar- 
dian and, stating that the partition was not in his interests, got 
him transposed as the 3lst Defendant. The only question that 
arose was—Was it or was it not open to the 3rd Plaintiff to 
withdraw from the suit?—and the question was answered in 
the affirmative. It.was held that the mere filing of the plaint, 
by the father on behalf of his minor sons, did not necessarily 





“1 (1917) LLR. 41 Mad. 442: 34 M.L.J. 213, ; 
>. 0929) LL.R. 52 Mad. 845: 57 M.L.J. 374; 
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effect à severance in status-as régards the minors and that as the 
3rd Plaintiff must be deemed to have continued joint ‘with the 
Defendants, a decree should be given to the major 2nd Plaintiff 
alone for his share in the property. This case, as I have said, 
has no bearing upon the matter in hand. Rama Rao v. Hanus 
‘mantha Raol (a decision of Ramesam and Jackson, JJ.) 
supports Mr. Varadachari to the extent that it impliedly affirms 
the decision in Chelims Chetty v. Subbamma%. There again the 
„only point raised seems to be whether by the mere filing of the 
plaint a minor becomes severed from the family. Granting that 
he does not, the further point was not argued, that notwith- 
standing the minor’s death, the Court would or would not allow 
the case to proceed to trial “on the cause of action as it existed 
at the date of its commencement”. Apart from this, the value 
of this ruling as an authority is impaired by the fact that not 
only the judgment contains no discussion but that one of the 
learned Judges who was a party to it (Jackson, J.) came to 
the very opposite conclusion in the case referred to already 
in Akkannav. Rangaraja3 some time later. Although I may 
not agree with all the reasons given by him in his judgment 
I agree, as I have said, with that conclusion. 


There remain only two cases to be dealt with, one of. the 
Allahabad and the other of the Patna High Courts. Lalta 
Prasad v. Sri Mahadeoji Birajman Temple’ (relied on by the 
Petitioners) merely affirms the uncontested proposition, that 
the institution of a partition suit on behalf of a minor does not 
ipso facto effect a separation of the family. The point decided 
is thus stated in the judgment of Mears, C.J.: 


“It has Leen argued before us that a minor,- so represented by a next 
friend, can, by the very institution of a suit, ı fect the same immediate legal 
consequences as would admittedly follow from a suit brought by a man swt 
Juris. Wecannot agree with that contention at all.” 1 


That this and no more is the effect of this ruling is recog- 
nised both in Krishnaswamt Thevan'v. Pulukaruppa Thevans 
and Sriranga Thatha Chariar v. Srinivasa Thatha Chariar®, 





1, (1929) LL.R. 52: Mad. 856: 57 M.L.J. 720. 
_ 2 (1917) LL.R. 41 Mad. 442: 34 M.L.J. 213. 
3. ALR. 1930 Mad. 486. 4. (1920) LLR. 42 AML 461. 
5. (1924) LL.R. 48 Mad.,465: 48 M.L.J. 354. 
6. (1927) LL.R. 50 Mad. 866 at 879; 53'MLL.J. 189. 


I 


Reifly, J. 
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In Krishna Lal Jha v. Nandeshwar! (relied on by the 
Respondent), the minor Plaintiff was held to have become 
divided from the filing of the plaint and his share did not suffer 
diminution by the birth of another son to the Plaintiff’s father, 
whose conception took place after the institution of the suit 
but before the passing of the preliminary decree. This case is 
referred to inthe judgment of Spencer, J., in Krishnaswamt 
Thevan v. Pulukaruppa Thevans. 

I have therefore come to the conclusion that the view 
taken by the Lower Court is not only right in principle but is 
consistent with the decisions binding upon it. But as my learn- 
ed brother is taking a different view and as the point raised is 
of considerable importance I refer the following questions to a 
Full Bench :— 


(1) Does a suit by a minor. for partition abate if he 
dies before the Court has found that partition is for his’ 
benefit? 

(2) Or is it open to his legal representative to proceed 
with the trial and obtain a decree on his showing that when the 
partition suit was instituted it was for the benefit of the minor? 


Reilly, J—I regret that with the very greatest respect I 
am unable to agree with the judgment just pronounced by my 
learned. brother. 


The Plaintiff, a member of a Hindu joint-family, sued as 
a minor with his mother as next friend for partition. At the 
date of the plaint he was under two years old. Before he was 
four, and before any decree was made in suit, he died. His 
mother applied to be brought on record as his heiress and legal 
representative and so to he allowed to prosecute the suit for her 
own benefit. The learned Subordinate Judge has allowed that 
in spite of the Defendant's objection that with the death of the 
minor Plaintiff the suit abated. This petition is against the 
Subordinate Judge’s order. 


_ _ It has not been disputed before uş that in a suit by a minor 
member of a Hindu joint-family for partition the Court cannot 
make a decree for the Plaintiff unless it is found that that 
would be for his benefit: : That rule has been established in a 
number of .cases and was approved by the Privy Council in 
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£3) "(024) LER. 48 Mad. 465: 48 M L. J. 354. ` 
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Bachoo v. Mankore Baii. The result of that is that the filing 
of a suit for partition by a minor through his next friend is not 
such a declaration of intention to divide by a coparcener as 
itself effects a division in status and that this is an exception 
to the rule in Suraj Narain’s, Girja Bai’s and Kawa Nain’s 
cases. A minor on whose behalf such a plaint is filed remains 
undivided in status in spite of the plaint, and, if the Court 
never finds that partition would be to his benefit, his status as a 
member of a joint-family remains undisturbed. If he dies 
before the Court has reached a decision that partition would be 
to his benefit, he dies undivided. That being so, at the moment 
he dies undivided in status the rule of survivorship comes into 
play, and his suit for partition dies with him. If that is so— 
and I think it is a necessary consequence of the rule that his 
plaint alone does not effect a division in status but that it must 
be supplemented and supported by a finding of the Court that: 
partition is for his benefit—it is sufficient for the decision of 
this case. But I may add that I have no doubt that in such a 
partition suit, if the stage is reached at which the Judge has 
to decide whether partition is to the benefit of the minor, what. 
he has to ask himself is whether at that date partition will be 
to the minor’s benefit, not whether it would have been ‘to the 
minor’s benefit at the date of the plaint. Partition suits are 
not always disposed of very promptly. On the contrary they 
are often pending for long periods. Between the date when 
the plaint is filed and the date of the Court’s finding regarding 
benefit to the minor circumstances have often changed mate- 
rially through the birth or death of other members of the family 
or from other causes. I do not think it can be seriously contend- 
ed that, if by the time the question is tried the Judge finds 
that in consequence of the death of other parties or for other 
reasons it would be clearly detrimental to the minor’s interests 
to make a decree for partition, he is bound to do so because it 
can be shown that, had the circumstances at the time of the 
plaint remained unchanged, a partition would have been of 
benefit to the minor. That to my mind would be a travesty of 
the rule that the Judge must do what in his opinion is for the 
benefit of the minor, whose interests arein this way entrusted 
to him. And on the contrary, if it happens that the Judge 
comes to the conclusion that at the time it was filed the plaint 
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was not in the minor’s interest, but that circumstances have so 


_ changed that it is clearly to his benefit that partition be made, I 


can see nothing in the rule to suggest that the Judge must 
dismiss a suit, which, as it turns out eventually, is to the 
minor’s benefit, and drive him to the expense of another suit. 
As I understand the matter, what the Judge has to ask himself 
is what is to the minor's benefit, so far as he can see, at the 
time when he makes his decision. To interpret the rule in any 
other way would often be to compel the Judge knowingly to do- 


- harm to a minor under a rule intended, as is not disputed, for 


the minor’s benefit. If the minor Plaintiff dies before the 
Court has reached a finding that partition will be for his benefit, 
it can never afterwards be found that partition will be for his 
benefit in thig world. On that consideration -also it appears to 
me clear that, if the minor Plaintiff dies at that stage, his suit 
must abate. Those appear to me to be logical consequences 
of the rule that a minor member of a Hindu joint-family does 
not become divided in status by suing for partition unless 
something further happens, viz., the Court finds that partition 
is to his benefit. - 


My interpretation of the rule and its consequences is, I 
think, well supported by authority in this Court. In 1917 in 
Chelimi Chetty v. Subbammal, as the head-note of the report 
shows, Abdur Rahim and Oldfield, , JJ. detided two propositions 
—firstly, that the institution of a- ‘suit for partition on behalf 
of a minor does not itself effect severance of status for the 
regson that it is for the Court to decide whether partition will’ 
be beneficial to the minor, and secondly, that, if a minor Plaintiff 
dies while such a suit is pending (t.e., before a preliminary 
decree has been made) his legal representative is not entitled to 
continue the suit, the reason obviously being that the minor has 
died undivided. The first proposition is the result of the dis- 
cussion in the judgment; the second was the actual decision in 
the case, for which the first proposition was the basis. That 
decision clearly covers the present case. It has stood for 
15 years, andit has never been overruled. On the contrary the 
first proposition—which is merely, a re-statement of the old 
tule in a minor’s suit as being still in force in spite of the 
Privy Council’s rulings in regard to unilateral declarations of 


O L (1917) LL.R. 41 Mad. 442: 34 ML. 213. 
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intention to divide from Suraj Narain’s case onwards—has 
been repeatedly approved in this Court. In Krishnaswami 
Thevan v. Pulukaruppa Thevan1 both Spencer and Devadoss; 
JJ. explicitly approved of that proposition, though they came 
to the conclusion that, if the Court eventually finds that a 
partition will be for the benefit of the minor, the division in 
status will relate back to the date of the plaint, and the parti- 
tion will be worked out accordingly. And there is no doubt; 
I think, that they accepted also the second proposition in 
Chelimi Chetty v. Subbamma® as a consequence of the first. 
Devadoss, J. referred explicitly ‘to the decision in that case 
“that the cause of action did not survive to the mother” and 
after discussing a contention that that decision was wrong 
concluded by saying: 


“ There is no reason to doubt the soundness of the decision in Chelimi 
Chetty v. Subbamma*.” 


He also said: 3 


“Til] the Court determines the question whether a partition should be 
effected in favour of a minor the joint status of the minor with other 
members of the family is not in any way severed,” n 


from which it follows that; if the minor Plaintiff dies before 
the determination is reached, he dies an undivided member of 
his family and the rule of survivorship applies. In Sriranga 
Thatha Chariar v. Srinivasa Thatha Chariar3 Coutts Trotter, 
C.J. and Sundaram Chetty, J. accepted as correct the proposi- 
tion in Chelimi Chetty v. Subbamma’ “that the mere filing of 
a plaint on behalf of a minor would not ipso facto effect a 
severance of the joint family status,-for in such a suit it is for 
the Court to determine whether the partition asked for will be 
beneficial to the minor,” which in its implication that, if the 
minor dies before the Court has so determined, he dies undivid- 
ed is sufficient for the present case. They also quoted with 
apparent approval Lalita Prasad v. Sri Mahadeojt Birajman 
Temples in which a minor, on whose behalf a suit for partition 
had been filed, was treated as still‘undivided in spite of the 
suit and by the decision got the benefit of the- rule of 
survivorship. They went on to say: : 


“ Tf such a suit proceeds to the stage of a decree in the Plaintiff's favour 
the further question is whether the severance of the joint status 
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takes place only from the date of the preliminary decree or from the date of 
the plaint”; ; 


and it was that further question which they set out to decide, 
arriving at the same conclusion as in Krishnaswams Thevan v. 
Pulukaruppa Thevani which they pointed out was not in 
conflict with Chelimi Chetty v. Subbammas. In regard to the 
question whether the Court should consider the benefit to the 
minor as on the date of its decision or as on the date of 
the plaint itis true that they said “it is the state of affairs 
that existed on the date of the suit which determines the exer- 
cise of the Court’s discretion”. That with respect I venture to 
suggest is not in accordance with the principle that benefit to 
the minor is to determine the Court’s decision, and, as will be 
seen, it is not in accord with a later case, where the question 
had io be decided. But the learned Judges were, as they explain, 
merely considering what was the question to be answered if the 
stage of answering it was reached. They said nothing whatever 
to throw doubt on the proposition that, until it is decided that 
partition is to the benefit of the minor (in respect of whatever 
date the benefit is to be considered) he remains in spite of his 
plaint undivided in status. On the contrary their quotation of 
Chelimt Cheity v. Subbanımas and Lalita Prasad v. Sri Maha- 
deoji Birajman Temple3 shows thal they accepted it.’ In Gana- 
pathy v. Subramanyam Chetty’ Phillips and Madhavan 
Nair, JJ. applied the first proposition in Cheltmi Chetty v. 
Subbamima’ that the filing of a suit for partition on behalf of a 
minor does not effect for him a division in status from the 
other members of his joint-family until a preliminary decree 
has been made and applied also the consequential proposition 
that until that stage has been reached the minor remains un- 
divided in status. And they decided the question of benefit to 
the minor and disposed of the suit accordingly, not by the test 
of what would have been beneficial to him at the date of the 
plaint, but of what would be beneficial to him at the date of the 
preliminary decree. In another partition suit, Rama Rao v. 
Hanumantha Raot, Ramesam and Jackson, JJ. said: 


“The 2nd Plaintiff, being a minor, is incapable of exercising the inten- 
tion to separate himself. The next friend does it for him, If the Court 





1. (1924) L L. R. 48 Mad. 465: 48 M L. J. 354. 
2. (1917) LL.R. 41 Mad. 442: 34 M.L.J. 213. 
3. (1920) I.L.R 42 All. 461. 
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thinks fit to allow partition on behalf of the minor, one can well say that the 
minor has become divided; but until the decree is passed, one cannot say that 
the minor's interests are divided from the rest of the family.” 


And they went on to decide that, as the minor 2nd plaintiff 
died before a preliminary decree had been made, his share 
passed by survivorship to his father, the 1st Defendant in the 
suit. The learned Judges adopted the first proposition in 
Chelims Chetty v. Subbammal, though they did not mention that 
case, and they rested their decision on its consequence that, as 
the minor died before the Court had found partition to be for 
his benefit, he died undivided in status. That decision again 
covers the present case, as according to it the minor Plaintiff in 
this case, when he died before the Court had found partition to 
be for his benefit, died undivided in status, and therefore his 
suit must abate. In Lalia Prasad v. Sri Mahadeoji Birajman 
Temple2 a Bench of three Judges agreed with the first proposi- 
tion in Chelimi Chetty v. Subbammal and applied it as a ground 
for deciding that, when a minor’s partition suit abated on the 
death of the only Defendant, the minor was undivided in status 
and took that Defendant’s share by survivorship. On the other 
hand in Krishna Lal Jha v. Nandeshwar? a Bench of two 
Judges decided that a minor’s plaint in a partition suit itself 
effected a division in status. With respect I may mention that 
in the judgment there is no discussion of the question; Chelims 
Chetty v. Subbammal is not noticed; and there is nothing to 
suggest that the learned Judges remembered that the Privy 
Council had approved the rule that it is for the Court to 
consider whether partition is for the benefit of a minor and to 
grant or refuse partition accordingly. And I may add that 
from the decision of the Patna High Court the learned Judges 
who took part in Krishnaswami Thevan v. Pulukaruppa 
Thevan4 dissented. 


- On these decisions I think it is clear that there is over- 
whelming authority in this Court that a minor's plaint for 
partition does not itself make him divided in status but that, 
if he dies before the Court has decided that partition is for his 
benefit, he dies undivided from his family. That the minor 
remains undivided after his suit for partition has been filed 


1. (1917) LL.R. 41 Mad. 442: 34 MLLJ. 213. 

=. (1920) I. L.'R, 42 AIL 461. 
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until the Court finds that partition is for his benefit was accepted 
as correct in Krishnaswami Thevan v. Pulukaruppa Thevant 
and Sriranga Thatha Chariar v. Srinivasa Thatha Chariar’ and 
was the basis of the decisions in Chelimi Chetty v. Subbammas, 
Ganapathy v. Subramanyam Chetty4 and Rama Rao v. Hanu- 
mantha Rao’ as well as in Lalita Prasad v. Sri Mahadeoji 
Birajman Temples. In the present case Chelimi Chetty v. 
Subbamma3 was cited before the learned Subordinate Judge; 
but he refused to follow it and preferred to follow a later 
decision of a single Judge of this Court, who had not followed 
Chelimi Chetty v. Subbamma’ but had made an order opposed 
to it. Ido not understand on what principle the Subordinate 
Judge acted. The decision of the single Judge is that of 
Jackson, J. in Akkanna v.. Rangaraja? and the order which 
the learned Judge made is not only in conflict with the other’ 
cases of this Court which I have mentioned; it is in conflict. 
with his own decision with Ramesam, J. in Rama Rao v. 
Hanumantha Raod which he appears to have overlooked. 
Jackson, J. does not hold himself bound by Chelimi Chetty v. 
Subbammas because “at least by implication its authority is 
considerably shaken by other rulings’. The first of such 
rulings to which he refers is the opinion of the Full Bench in 
Soundararajan `v. Arunachalam .Chetty§. That case was an 
earlier case than Chelimi Chetty v. Subbammas and the opinion 
of the Full Bench was considered and interpreted in Chelims 
Chetty v. Subbammas. With great respect I do not understand 
what is meant in the circumstances by saying that the authority 
of Chelsnt Chetty v. Subbammnta’ is shaken by Soundararajan v. 
Arunachalam’. There is certainly, as Jackson, J. has pointed 
out, a remarkable feature in Soundararajan v. Arunachalams: 
The question before the Full Bench was “Whether a member of 
a Hindu joint-family becomes separated froth the other mem- 
bers by the fact of suing them for partition.” The referring 
Judges felt a doubt whether the recent ruling of the Privy 
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Council in Suraj Narain’s case applied to a plaint for partition. 
The answer of the Full Bench was in effect that it did apply, 
an answer about which apart from the opinion of the Full 
Bench later decisions of the Privy Council have left no doubt. 
But it happened that in Soundararajan v. Arunachalam! the 
Plaintiff suing for partition was a minor. Nevertheless that 
was not held to take him out of the general rule adopted by the 
Full Bench, and eventually the case was decided on the view 
that by his plaint for partition he became divided in status from 
its date, asif the fact that he was a minor did not affect the 
question. It is certainly a very curious thing that the general 
rule was applied to a minor’s plaint in that way. But there is 
nothing in the opinions or in the arguments in that case as re- 
ported to show that any contention was based on the fact that 
the plaint was that of a minor. Attention appears to have been 
confined to the question what is the effect of a coparcener’s 
plaint for partition in its general form without drawing any 
distinction between a minor and a major Plaintiff. But, if 
that case had not been interpreted in later cases, I think it 
would have been right to say that the Judges who referred 
the case and who cventually decided it—and it may be 
remarked that both of them were members of the Full Bench— 
must have been aware that the Plaintiff was a minor and yet 
they applied the ruling of the Full Bench to him and so created 
a precedent. However that aspect of Soundararajan v. Aruna- 
chalam1 was noticed and considered in Chelimt Chetty v. 
Subbamma’. The opinion of the Full Bench was quoted before 
Abdur Rahim and Oldfield, JJ.; but they interpreted it as not 
applying to a minor’s plaint on the ground that no question of 
the effect of a minor's plaint was raised before the Full Bench. 
In Krishnaswami Thevan v. Pulukaruppa Thevans both learned 
Judges referred to Soundararajan v. Arunachalam! and both 
accepted the interpretation of it in Chelimt Chetty v. Subbammas 
as correct. It was referred to again in Sriranga Thatha 
Chariar. v. Srinivasa Thatha Chariart and there, as also in 
Ganapathy v. Subramanyam Chetty’ and Rama Rao v. Hanu- 
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maniha Raol, the learned Judges who accepted the first proposi- 
tion in Chelimt Chetty v. Subbamma’ must have known that in 
accepting that proposition they were also accepting the 
interpretation of Soundararajan v. Arunachalam’ adopted in 
Chelimi Chetty v. Subbammas’. When the opinion of a Fult 
Bench of this Court has been interpreted by a Bench of two 
Judges of this Court, a Judge of this Court sitting alone, as I 
understand the matter, is as much bound by that interpretation 
as he would be by the interpretation of a pronouncement of the 
Privy Council or of a provision of a statute adopted by a Bench. 
In the present instance, as I have shown, the interpretation of, 
the opinion of the Full Bench in Soundararajan v. Arunachalams, 
viz., that it does not apply to a minor’s suit for partition, and 
the view that in spite of the opinion of the Full Bench a minor 
does not become divided in status from the members of his 
family by the filing of a plaint for partition on his behalf but 
nevertheless remains undivided until the Court has found that 
partition is for his benefit have been adopted, as my learned 
brother recognises, by Bench after Bench of this Court. Ifa 
Judge sitting alone is really of opinion that a matter so well- 
settled requires reconsideration, the usual course is, I believe, 
to refer the case before him to a Bench with such observations 
as he may think necessary; and the Bench, if its members agree 
with him, may refer the matter to a Full Bench, though, when 
there is a long line of decisions, it is in my opinion extremely 
undesirable that they should do so save in exceptional cases. 
Jackson, J. also regards in Krishnaswamt Thevan v. Pulu- 
karuppa Thevant as throwing doubt on Chelimt Chetty v. 
Subbamma’. The learned Judges who decided Krishnaswami 
Thevan v. Pulukaruppa Thevans did not regard their decision 
as inconsistent with Chelimi Chetty v. Subbamma®’, nor did the, 
learned Judges who decided Sriranga Thatha Chartar 
v. Srinivasa Thatha Chariar’. On the contrary, as I have 
mentioned, both in Krishnaswami Thevan v. Pulukaruppa 
Thevant and Sriranga Thatha Chartar v. Srinivasa Thatha 
Chariar’ the decision in Chelimt Chetty v. Subbammat 
was accepted as correct. Jackson, J. has also mentioned 
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Krishna Lal Jha v. Nandeshwarl. But, as-he has noticed, not 
mly ia that decision in conflict with Chclimi Chetty v. Sub- 
bammas, but in Krishnaswami Thevan v. Pulukaruppa Thevan? 
dissent from it has been definitely expressed. His conclusion 
appears to be. that the answer to the question whether, when a 
minor suing for partition (or a minor Defendant claiming 
partition) dies before the Court has found that partition is for 
his benefit, he dies divided or undivided in status is not clear, 
and he left it to be debated in the suit. With the greatest 
respect in my opinion the answer is quite clear in principle, 
when we adopt, as we must adopt, tbe rule approved by the 
Privy Council that a minor can get partition by suit only after 


the Court has found it is to his benefit, and is quite clear on the- 


authority -óf a number of decisions of this Court, in one of 
which Jackson, J. himself joined. 


My learned brother agrees with me that the first proposition 
in Chelims Chetty v. Subbammas, the proposition which Jackson, 
J. doubts, viz., that the institution of a suit for partition on 
behalf of a minor does not itself effect severance of status, is 
now incontestable. If that is so, the minor remains undivided 
in status even after the plaint is filed until something further 
happens, t.e., until the Court has found that partition is to his 
benefit. If he dies before that has been found, he dies undivided 
in status and the law of survivorship comes into operation. If 
the first proposition is accepted, as I understand that my learned 
brother accepts it, with the very greatest respect I do not see 
how the next step in the argument can be avoided, viz., that the 
minor Plaintiff remains undivided in status even after the plaint 
has been filed. If he dies while undivided, no further question 
arises: the rule of survivorship comes into play. To attack that 
rule directly would be hopeless. When a member of a joint- 
family, whether a major or a minor, dies and at the moment of 
his death he is undivided in status, his share goes to his co- 
parceners by survivorship. At the moment he died the minor 
Plaintiff in this case was undivided : no one can deny that unless 


the first proposition in Chelimt Chetty v. Subbammas which my- 


learned brother recognizes as correct and well established, is 
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overruled, as’ Jackson, J. would like to overrule it! if nothing 
more happened, for instance if no one took any further interest 
in the suit, by the rule of survivorship the minor’s share must 
go to his coparceners. But itis suggested that ex post facto by 
an inquiry into what would have been to-the benefit of this 
unfortunate infant if he had lived,.which he did not, and had. 
not died, which he did, the fact that he died a joint member of 
his family may be properly converted into a fiction-that he died- 
divided in status. And this is to be done by a Court which has 
to act with a single eye to the minor’s benefit. Under the guise 
of a rule intended for the benefit of the minor Plaintiff to 
émbark after his death on a hypothetical inquiry, which no 
longer can have any relation to existing facts, and to do this, 
not for the benefit of the minor, who is beyond all human 
benefit, but for the benefit of his heirs, in respect of whom the 
Court has no special duty or responsibility, appears to me a 
very artificial way of evading the law of survivorship. . 


As I have indicated, in my opinion there is no doubt how: 
the Subordinate Judge should have disposed-of the application 
before him. But, as I am unfortunate enough to be in disagree- 
ment from my learned brother and as the learned advocates on 
both sides have requested that the matter be referred to a Full 
Bench, I agree that the questions proposed by my learned 
brother be so referred. 


S. Varadachari for B. T. M. Raghavachari for petitioners. 


G. Lakshmanna, G. Chandrasekhara Sastri and. 
T. S. Narasinga Rao for respondent. 


The Court expressed the following 


Opinion. Ramesam, J.—The facts out of which this: 
revision petition arises are as follows :—O. S. No. 36 of 1930 
was filed for partition in the Subordinate Judge’s Court of 
Ellore on behalf of an infant Plaintiff by his mother as next 
friend. The Ist Defendant is an uncle of the Plaintiff; the 
2nd Defendant is his son and the 3rd Defendant is the Plaintiff’s 
half-brother. The Plaintiff, his deceased father and the 
Defendants were members of a joint-family.- The Plaintiff’s 
father died .on the 16th May, .1929, and the suit was instituted 
on the 29th October, 1929, on the allegation that the Defendants 
were misappropriating the Plaintiff’s share in the family 
properties and that they refused to deliver the Plaintiff's 
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share though demanded and turned him and his mother out of 
the family house in September, 1929. While the suit was 
pending the Plaintiff died on the 21st March, 1931. His mother 
then applied to be brought on record as legal representative. 
The Subordinate Judge passed an order directing that the 
Plaintiff’s mother be brought on record as legal representative. 
He also directed that an issue be framed in the suit as to 
whether the suit was instituted in the interests of the minor and 
whether, had he survived, a decree for partition with effect 
from the date of the plaint at the latest ought to have been 
passed. Against this order the Defendants filed this Revision 
Petition. The Revision Petition originally came on for argu- 
ments before our brothers Venkatasubba Rao and Reilly, JJ., 

who differed and referred the following poe to a Full 
Bench :— 


“1, Doesa suit by a minor for partition abate if he dies before the 
Court fe found that partition is for his benefit? or 


- Is it open to his legal representative to proceed with the trial and 
ine a decree on his showing that when the partition suit was instituted it 
was for the benefit of the minor?” 


So far asan adult Plaintiff is esteemed: it is now established 
law that the filing of a suit for partition amounts to a definite 
and unambiguous intention to separate (vide Suraj Narain v. 
Iqbal Naraint.) A member of a joint family can separate from 
the family even prior to a suit.provided he declares a definite 
and unambiguous intention to separate and communicates it to 
the other members of the family (vide Girja Bat v. Sadashiv 
Dhundirajs.) The question now arises how far are these 
principles to be applied to the case of a minor. If it can be said 
that a suit for partition can always be filed on behalf of a minor 
and .there are no limitations as to the granting of a decree in 
such a suit, no difficulty arises. But while a suit on behalf of 
a minor can be filed by any person.as next friend, Courts have 
laid down that in the case of a suit for partition the suit ought 
not to be decreed unless it is for the benefit of the minor. The 
reason for such a limitation imposed by the Courts is not that 
there cannot be a partition between a minor and the other 
members of the family but it is possible that the suit may not 
be for his benefit. When it is remembered that any person can 
sue on behalf of a minor as next friend it is easy to imagine 








‘1. (1912) LR. 40 L A. 40:1. L, R. 35 AIL 80: 24 M. L, J. 345 (P. C). 
2. (1916) L- R. 43 I. A. 131: I. L, R. 43 Cal, 1031: 31 M. L. J. 435 (P. O). 
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cases where the pattition is not for his benefit. If the property 
is not being properly managed or if his rights are denied, it is 
obvious that he should have a partition (vide Kamakshi Ammal 
v. Chidambara Reddit). But where the property is being well 
managed and the minor is well looked after, there is no need of 
a suit for partition: and it-is possible that a meddlesonie next 
friend without keeping in his mind the minor’s-interests may 
file a suit for partition on account of some misunderstanding of 
his own with the members of the family or some other motive. 
It is to avoid such a.contingéncy that the rule has been observed 
by the Courts. In Nallappa Reddi v. BalammaB a private 
partition in which the minor was represented by a proper 
guardian was held to be binding (see also Chahvirappa v- 
Danava3). . . ONT os v ' 


From the facts of the Privy Council decision in Balkishes 
Das v. Ram Narain Sahut it appears that two of the parties to 
the ikrarnama in that case were minors represented by their 
guardian. It was held that the ikrarnama was binding on the 
minors. An adult member can separate from the family even 
if there Are minors by communicating his intention to the other 
adult members and-in the case of minors to some person 
properly representing them. The question therefore that arisés 
before us is what is the effect of sucha rule of practice con- 
ceived in the interests of minors? When it is said that the 


. Court does not grant a decree for partition in favour ofa 


minor unless it is shown to be required for his benefit, is it 
merely a limitation’on the passing of the decree or on the main- 
tainability of the suit? If until the Court actually applies its 
mind to the facts and passes a decree directing a partition the 
minor cannot be said to be separated from the family, how is it 
that there can be a private partition even without the machinery 


of the Court? Ifa guardian representing the minor can obtain 


a partition on his behalf or in other words if he can assert 
the right for a division on behalf of the minor outsitle the 
Court why.can he not assert such a right by the filing of a 
plaint? In Soundararajan v. Arunachalam Cheitis the suit was 
filed on behalf of an illegitimate son for partition. `The 





1. (1866) 3 M. H. C. R. 94 at 98. 2 (1864) 2 M. H. C. R. 182, 
3. (1894) I. L. R. 19 Bom. 593. 

4, (1903) L.R. 30 LA. 139: LL.R. 30 Cal. 738 (P. C). : 

5. (1915) LLR. 39 Mad, 159: 29 M.LJ. 816 (F.B.). 
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Subordinate Judge dismissed the suit on the ground that his 
paternity was not proved. On appeal the High Court found on 
the facts that it was proved and referred to a Full Bench the 
question of the quantum of his share. During the pendency 
of the appeal the Defendant (the legitimate son) died. At 
this stage it was contended on behalf of ‘the minor that 
he was entitled to the whole property. It was held that 
he was not. It was also held by the Full Bench that 
he was entitled only to the share to which he was entitled at 
the time of the filing of the plaint. It was suggested both before 
the Division Bench and before us that the fact that the Plaintiff 


was a minor was overlooked by the Judges and the Counsel in 


the case and that that decision should not be regarded as an 
authority. The actual judgments make no reference to the fact 
of the Plaintiff being a minor. But for this, the suggestion 
could not be made. Jackson, J. in Akkanna v. Rangaraju}, 
thought that the learned Judges could not have overlooked the 
fact. Iam inclined to agree with Jackson, J.’s view. I cannot 
imagine that the very eminent Judges who dealt with the case 
and the eminent Advocates (Messrs. A. Krishnaswami Aiyar 
and S. Srinivasa Aiyangar) that appeared in it could have 
overlooked such a fact. In my opinion that decision is 
authority for saying that a suit having been filed on behalf of 
a minor Plaintiff there being obvious differences in the family 
the Plaintiff being the illegitimate son and the Defendant 
the legitimate son and there being no question as to the 
desirability of a partition, the Plaintiff became separated by the 
filing of the plaint. However that was not the point referred 
to the Full Bench and as the point was not discussed, it is 
desirable to consider the point apart from the weight of. ipat 
decision. 


In Chelimi Chetty v. Subbanıma? the Court’ ahd the 
view now contended for by the Defendants. At p. 4H it is 
observed : 7 


f That prima facie implies that the member who exercises such discre- 
tion must be of an age capable of exercising discretion in law. That will 
not be the case with a minor at least if he is of an age when discretion can- 
not, be imputed to him.” 


This rather suggests that if the minor is of an age capable 
of exercising discretion, then there may b be severance. But that 


1. A.LR. 1930 Mad. 486, 
2 (1917) LER. 41 Mad. 442; 4 M.LJ. 213. 
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is not consistent with the cases. The'cases show that the:voli- 
tion indicating a desire’ for separation and an unambiguous 
intention to separaté cannot be expressed by the minor him- 
self but must be exercised on his behalf by some other person— 
by a guardian in a private partition and by a next friend in 
the filing of a plaint. At page 445 it is observed : 

“This clearly does not amount to anything more than this, that it is open 


to 2- person who chooses to act of behalf of a minor member of a Hindu 
family to exercise the discretion on his behalf to effect a severance.” 


ec sentence clearly shows that it is not the minor’s 
yolition but the text friend’s volition that matters. But the 
learned Judges further proceed to say: 


. “What causes the severance of a joint Hindu family is not the existence 
of certain facts which would justify any member to ask for partition, but it 
is the exercise of the option which the law lodges in a member of the joint- 
family to say whether he shall continue to remain joint or whether he shall 
ask for a division.” a 


If in the case of a minor the option cannot be exercised by 
him but should be done by somebody else on his behalf, why 
should not'the exercise of that option on his behalf effect a 
severance as in the case of an adult? The learned Judges say: 


“In the case of a minor the law gives the Court the power to say whe- 
ther theré should be a division or not, ete.” r 


‘ As I said, this is a rule conceived in the interests of minors. 
It does not mean that the exercise of the discretion is totally 
inoperative until the Court records its finding. In such a case 
it seems to me that the proper way of describing the situation 
is that the exercise of the option on behalf of the minor effects 
a severance conditional on the Court finding that it was for the 
benefit: of the, minor. £ : 3 - : 

‘In Krishnaswwami Thevan.v. Pulukaruppa Thevani it was 
held that’-there was a division of status from the date of the 
plaint. There the suit was on behalf of a minor Plaintiff, and 
his prayer was described as a conditional request that, provided 
that the Court sees fit, it may declare the status of the minor 
divided as from the date of the plaint. But it was added “It is 
true that there can be no division of status unless the Court 
sees fit to decree it’. This case is not conclusive either way. 

In Sriranga Thatha Chariar v. Srinivasa Thatha C harsar3: 

Coutts Trotter, C.J. observed: - ae te 
“" “When the Court thinks fit on a consideration of the circumstances set 
forth in the plaint to decree partition of the family properties, the imprimatur 


1, (1924) I.L.R. 48 Mad. 465: 48 M. L. J. 354. 
2. (1927) ILL.R. 50 Mad. 866: 53 M. L. J. 189. 
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of the Court must be deemed to have been placed on the allegations made in 
the plaint justifying the effecting of a partition,” 


No doubt the preceding part of the sentence assumes that 
a severance in the status of the family could not be effected by 
the individual volition of the minor’s next friend, still the latter 
part of the sentence seems to indicate that the decree operates 
only as “guinea stamp” whereas the essential factor is the voli- 
tion exercised on behalf of the minor. However this decision 
too is not conclusive. 

In Rama Rao v. Hanumantha Raoi in which I delivercd 
the judgment this point did not arise and our observations were 
made with reference to the actual contentions in the case. The 
major Plaintiff in that case claimed a two-thirds share on the 
ground that the share of his brother (the minor Plaintiff) 
came to him by, survivorship. Merely saying that the minor 
Plaintiff was also divided from the rest of the family was not 
enough for the major Plaintiff. The major Plaintiff had to 
show not only that the minor Plaintiff was separated from his 
father but remained joint with the major Plaintiff. With 
reference to this claim the actual observations were made. I 
observed in that case: 


“The second Plaintiff, being a minor, is incapable of exercising the 
intention to separate by himself. The next friend does it for him.” 


I there indicated my opinion that the next friend exercised 
the volition on behalf of the minor. Then I said: 


“If the-Court thinks fit to allow partition on behalf of the minor, one 
can well say that the minor has become divided; but until the decree is 
passed one cannot say that the minor’s interests arc divided from the rest of 
the family.” 


“All that I said in this sentence was that until the denies 
was passed one is not in a position to assert that the minor’s 
interests are divided. I did not say that the minor’s interests 
are divided only from the date of the decree. The decree 
gives us information enabling us to say that the minor has 
become divided. In my opinion there is nothing in the judg- 
ment against the contention of the legal representative in this 
case. s 
In Krishnamurthi Pillai v. Sundaramurthi Tano l observ 
ed at page 569: a a 


“In the present case, neither the father nor the Official Assignee has any 
power to deal with the son’s share after 11th February, 1927” - 





1. (1929) LL.R..52 Mad. 856:57 M. L. J. 720. `` 
2, (1931) L L. R. 55 Mad. 558: 63 M. L. J. 37, 
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From the facts at page 560 it appears that that was the 
date of the suit filed on behalf of the minor son. This seems 
to indicate that there is a severance of the son’s interest by the 
filing of the plaint. However the matter was Hor discussed. 


It seems to me that the decision of the case depends upon 
whether the essential act on.behalf of the minor is the volition 
of the guardian expressed, on his behalf or whether it is the 
discretion exercised by the Court. This can be tested in the 
followjnug way:—Suppose a suit for partition was filed on 
behalf of a minor of 17. By the time the case comes on for, 
trial the minor attains majority and be continues the suit. In 
such a case is a finding by the Court necessary that the suit 
when filed was for the benefit of the minor? Ifin such a suit 
one Defendant dies prior to the Plaintiff attaining majority 
can the minor’s share be augmented by that death or would it 
be limited to his own share? Now, if it is the Court’s judg- 
ment that effects the severance in such a suit the Court has still 
to give a finding that when the suit was filed it was conceived 
for his benefit. If it was not conceived for his benefit though 
in the events that happened the suit proceeds the severance was 
not effected from the date of the plaint and the Plaintiff would 
get the benefit of survivorship on account of the death of the 
Defendant. But if the suit was well-conceived at the date it 
was filed, then the Plaintiff becomes completely separated on 
the date of the plaint. Ido not think that in practice in such 
a suit any Court addresses itself to the question whether the 
suit was for the benefit of the minor. Or again suppose in 
such a suit when the case comes on for trial there was still 
three months for the Plaintiff to attain majority. There is an 
igsye in the case whether the filing of the suit was for the 
beneSt of the minor. From the point of view of common 
sense the most obvious course would be to avoid the trial of 
that issue and adjourn the case for the remaining three months. 
Again let us take the case of a suit filed on behalf of a minor 
by a next friend and while the suit was pending the next friend 
retires from:the case or dies and no other person comes forward 
to continue the suit as next friend. In such a case the suit 
cannot be dismissed. The strictly logical course in such a fase 
is, if no other next friend can be found, to wait until the minor 
attains majority and then proceed with the suit or not aécond- 
ing to the wishes of the quondam minor, Again, if a suit ig 
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filed by a father for himself and his minor son for partition, is 
it necessary to decide the issue that the partition is beneficial to 
the minor? In such cases, except in special circumstances, the 
son follows the father. Both became divided from the filing of 
the plaint. The opposite view involves the anomaly that in the 
same suit, while the father became divided from the date of 
the plaint, the son becomes divided after the Court records a 
finding that the suit is beneficial to the minor. In such a Case, 
the father and son are together severed from the rest of the 
family from the date of the plaint. These instances show that 
the object of the issue whether the suit was for the benefit of 
the minor is really to remove the obstacle in the passing of the 
decree. It isno objection to the maintainability of the suit. In 
the instances I have given the suits are perfectly maintainable. 
The condition is somewhat analogous to the production of a 
succession certificate before the decree is passed. In my 
opinion therefore in all such cases the severance is effected from 
the date of the suit conditional on the Court being able to find 
that the suit when filed was for the benefit of the minor. If 
so the legal representative can bring himself on record and ask 
for the decision of such an issue in the trial of the suit which is 
to be continued at his instance. 
It is unnecessary to refer to the other decisions of single 
Judges cited before us. 
In my opinion the view of Venkatasubba Rao, J. is cor- 
rect and I accordingly answer the questions referred to us. 
Anantakrishna Ayyar, J—I agree. Sobhanadri and the 
1st Defendant were undivided brothers. The 3rd Defendant 
ig the son of Sobhanadri by his first wife and the minor 
Plaintiff is the son of Sobhanadri by his second wife. The 
2nd Defendant is the son of the first Defendant. After the 
death of Sobhanadri, the minor Plaintiff, through his next 
friend his mother, instituted O. S. No. 36 of 1930 on the file of 
the Subordinate Judge’s Court of Ellore for partition of the 
joint-family properties of the parties. The plaint contained 
certain allegations with a view to show that it was for the 


clear benefit of the minor that partition should be decreed. The . 


plaint also stated that prior to suit in September, 1929, the 
Plaintiffs next friend declared to the Defendants that it was in 
the interests of the Plaintiff to separate, and asked the Defend- 
ants to partition the family properties, which the Defendants 
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declined io do. The Defendants filed written statements deny- 
ing'the allegations in the plaint and contending that it was not 
in the interests of the Plaintiff to separate from the Defendants. 
After issues were framed, the Plaintiff died on 21st March, 
1931, before the suit came on for trial. The Plaintiff's mother 
filed I. A. No. 352 of 1931 praying that she might be brought 
on record as legal representative of the deceased Plaintiff with 
a view to continue the suit. -Her application was opposed by 
the Defendants. The learned Subordinate: Judge by his order, 
dated 20th April 1931,observed that 

“if the present case be proceeded witb, it was quite possible that the 
Court may hold, if the suit be tried in the circumstances as they stood on 
and prior to the date of the plaint, that the suit was beneficial to the minor 
Plaintiff ; that, had the Plaintiff survived, a decree for partition would have 
been passed, and that therefore the Plaintiff must be considered to have be- 
come separated in status at least from the date of the plaint. If sucha 
finding is possible, the Petitioner must, I think, be brought on record. I 
allow the petition; an issue will however be framed in the suit as to whether 
the suit was instituted in the interests of the minor and whether had he 


survived a decree for partition with effect from the date of the plaint at the 
least would have been passed.” 


Against that order, the Defendants 1, 2 and 3 preferred a 
Civil Revision Petition to the High Court. When the ‘Civil 
Revision Petition came on before me for final disposal, having 
regard to the importance of the question, I referred the Revi- 
sion Petition to a Bench for-disposal. The learned Judges who 
ultimately heard the Revision Petition differed in their opinion, 
with the result that the following two questions have-been 
referred to-the decision of a Full Bench :— --- 


- 1. Doèsa suit by'a minor for partition abate if he dies 
before the-Court had found that partition is for his benefit? or - 
2. Is it open to his legal representative to proceed with 

the trial and obtain a decree on his showing that when the 
pattition suit was instituted it was for the benefit of the minor? 
Before proceeding to discuss the question, I must-state that 

the decision of the Full Bench in Soundararajan v. Aruna- 
chalam Chetty! (Sir John Wallis, C.J., Justice Sadasiva 
Aiyar and Justice Seshagiri Aiyar) seems in effect to an- 
swer the exact questions now referred to us. The Full Bench 


“held that a member of a joint Hindu family becomes separated 


from the other members by the fact of suing them for parti- 
tion. It was brought to our notice that, as a matter of fact, 








1, (1915) L L. R: 39 Mad’ 1594:29 ML J. 816 (F.B.). - 


LXV] THE MADRAS LAW JOURNAL REPORTS, -657 


-the Plaintiff was a minor in that case, and that as that fact is 
clear, it must be taken that the Full Bench answered the ques- 
tion with reference to a minor Plaintiff suing for partition. 
Though very able Counsel argued that case, the opinions of the 
learned Judges given in answer to the Full Bench reference do 

‘not specifically refer to the fact that the Plaintiff was a minor. 
If the answer given by the Full Bench in Soundararajan 
v. Arunachalam Chetty1 should be taken to be given with 
reference to the facts appearing in that case, where the Plaintiff 
was a minor, then, it goes without saying that, that decision 
prima facie binds the present Full Bench. However, as we 
have heard elaborate arguments from learned Counsel in this 
case, I proceed to consider the arguments advanced before us, 
and to state what, in my opinion, should be the answers to the 
two questions referred to us. i 


This question came directly for decision in Chelimi Chetty 
y. Subbammas and the learned Judges decided that “where a 
minor Plaintiff dies during the pendency of the suit, his legal 
‘representatives are not entitled to continue the suit”. The 
correctness of this decision has been questioned before us. 


It has been held by the Privy Council that partition in the 
-case of.an adult coparcener in a joint Hindu Mitakshara 
family is the severance of joint status, that it is a matter of 
individual volition, and that a definite and unequivocal indica- 
tion of his intention by a member of such a joint-family to 
separate himself from the family constitutes a partition in status; 
and, whether the others assent to it or not, there is in law an 
immediate severance of the joint status of such a- member. 
There are various ways by which such-intention may be evinced. 
Suraj Narain v. Iqbal Narain’ and Girja Bat v. Sadashiv 
Dhundiraj#. Such a notice given by a coparcener may be 
withdrawn with the consent of all. coparceners. The institu- 
tion of a suit for partition against all the other coparceners 
would also be evidence of an expression of such an intention 
and would work division in status in the case of an adult 
Plaintiff. Kedar Nath v. Ratan Singhs and Palani Ammal v. 





1. (1915) LLR. 39 Mad. 159: 29 M.LJ. 816 (F.B.). 
| 2. (1917) LL.R 4L Mad.442: 34 MLL. 213. - < 
3. (1912) LR 40 LA. 40: LLR. 35.AIL 80: 24 MLLJ. 345 (P.C). 
4. (1916) LR. 43 LA. 151: LL.R. 43 Cal 1031: 31 MLL.J. 455 (P.C). 
5. ue) LR. 37 LA. 161: LL. 32- AHL 415: 20 M. L. J. 900 (P.C). 
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Muthuvenkatachala Montagar1. The result of withdrawal of 
guch a plaint is thus expressed by the Privy Council at p. 258 
of I. L. R. 48 Mad. : 

“The fact that any member of a joint-family has separated himself 
from his coparceners may be proved by his suing for a partition of the 
joint-family property; and if the suit is decreed, the date of his severance 
from the joint-family will, if nothing else is proved, be treated as the date 
when the suit was instituted. In Kedar Nath v. Ratan Singh? a member of 
a joint Hindu family had filed a plaint claiming a partition but afterwards 
had withdrawn it and the Board held that no severance of the joint status 
resulted. Their Lordships see no reason to depart from that view, although 
such a plaint, even if withdrawn, would, unless explained, afford evidence 
that an intention to separate had been entertained, see Girja Bai v. Sadashiv 
Dhundiraj? and Kawal Nain v. Budh Singh*.” 


Again, if the suit of an adult coparcener—Plaintiff—for 
partition is decreed, the date of his severance from the joint- 
family will, if nothing else be proved, be treated as the date 
when the suit was instituted. The question we have now to 
consider relates to a suit filed on behalf of a minor Plaintiff 
when the minor died before any decree was passed in the suit. 

As observed by the Privy Council at p. 257 in Palani 
Ammal v. Muthuvenkatachala Monsagar! “that the coparce~ 
ners in a joint Hindu family can by agreement amongst 
themselves separate and cease to be a joint-family, and on 
separation they are entitled to partition the joint-family proper- 
ties, is now well-established law.” It is rarely that a joint 
Hindu family consists only of adult coparceners, without any 
minors. But, it has been held that a valid partition could be 
made outside Court by the members of a joint-family though 
some were minors at the time. In Balkishen Das v. Ram 


Narain Sahud the Privy Council observed as follows :— 


“The question upon which their Lordships have felt most difficulty is 
whether the document can be considered as binding upon the coparceners 
who were minors at the date of it But they think that in these proceedings 
they must treat it as binding upon them. There is no doubt that a valid 
agreement for partition may be made during the minority of one or more of 
the coparceners. That seems to follow from the admitted right of one co- 
parcener to claim a partition; and (as has been said) if an agreement for 
partition could not be made binding on minors, a partition could hardly ever 
take place. No doubt if the partition was unfair or prejudicial to the 
minor’s interests, he might, on attaining his majority, by proper proceedings, 
set it aside so far as regards himself. Some evidence was given to show that 
the mothers of the two minors were acting under the control and influence 





(1924) L.R. 52 LA. 83: LL.R. 48 Mad. 254: 48 M.L.J. 83 (P.C). 
(1910) L.R. 37 I.A. 161: LL.R. 32 AlL 415: 20 M.L.J. 900 (P.C.). 
(1916) L. R. 43 LA, 151: LLR. 43 Cal. 1031: 31 M.L.J. 455 (P.C.). 
(1917) L.R. 44 LA. 159: LL.R. 39 AIL 496: 33 M.L.J. 42 (P.C). 
(1903) L.R. 30.1.A. 139: LL.R. 30 Cal 738 at 752 (P.C). 
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of Ramjiban. But as against this it may be pointed out that in the proceed- 
ings for a certificate which led to the execution of the ikrarnama they seem to 
have been acting independently of, and even adversely to, Ramjiban. For he 
can hardly be thought to have prompted a petition which contained an allega- 
tion that he was ready to waste the property of the minors. It should also be 
said that the partition on the face of it was not unfair; and in fact the shares 
allotted to the minors were at least as large as, and perhaps larger than, they 
were strictly entitled to.” 


It is open to the adult coparceners to express their inten- 
tion to separate from the others, and even though some coparce- 
ners were minors, such intention to separate may be com- 
municated to the mothers or other natural guardians of the 
minors. A partition effected by the adult coparceners with 
the mothers or other natural guardians of the minor coparce- 
ners representing the minors would be a valid partition, and 
would be binding upon the minors. No doubt it would be open 
to the minors when they come of age to take steps to have such 
a partition modified if their proper shares of the joint-family 
property had not been secured to them; but they cannot impugn 
the partition on the simple ground that it ought not to have been 
entered into when they were minors. It is a right of the adult 
members, including the kartha or the manager, to claim parti- 
tion with a view to have their shares separated. The result in 
such a case would be that the minor also is separated from the 
other members and his share ascertained and taken charge of 
by his mother or other natural guardian. The kartha or the 
manager of the whole family, when he himself is claiming 
separation from the minor, could not represent the minor’s 
interests in such a partition. The practice in such cases 
is to have the minor’s interests represented by the minor’s 
mother or other near relation interested in the minor whose 
interests are not adverse to the minor. Such a practice has been 
approved by the Privy Council in the case reported in Balkishen 
Das v. Ram Narain Sahul and a partition arrangement 
in which the minors were represented by their mothers was 
held by the Privy Council to be binding on the minors in the 
absence of fraud, etc., when the proper shares of the minors 
were allotted and delivered to their mothers. It has not been 
considered, or felt in practice, that as the kartha or the manager 
who desires partition is the legal guardian of the minors of the 
joint-family, no partition outside Court could be effected for 
want of legal guardians for the minors. As already remarked, 


e 
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the minors’ mothers or other natural guardians have been held 
entitled to represent the minors on such occasions. The Privy 
Council has held'in Gharib-ul-lah v. Khalak Singhi that a guar- 
dian of the property of an infant cannot properly be appointed 
under the Guardian and Wards Act in respect of the infant’s 
interests in the property of an undivided Mitakshara family, 
such interest not being individual property and therefore not 
property with which a guardian if appointed would have any- 
thing todo. This circumstance has not been allowed to stand 
in the way of the mother of the minor representing the minor 
in partition arrangements made outside Court among members 
of a joint Hindu family. . 

Thus, it will be noted that it is open to an adult coparce- 
ner to become divided by the communication of his unilateral 
intention to separate from the other members of the joint- 
family; that the kartka or the manager could do so so far as he 
is concerned by communicating his intention to do so to the 
minor coparcener’s mother; that a partition among coparce- 
ners would be valid though some coparceners are minors, if 
they were represented by their mothers and the arrangement 
be proper and bona fide; and that it is not correct to say that 
partition among members of a joint Hindu family could be 
effected only by proceedings taken in Court, 

The decision of the Privy Council in Balkishen Das v. Ram 
Narain Sahu? is clear that a partition arrangement could be 
entered into among members of a joint Hindu family though 
some of the coparceners were minors. That the Privy Council 
has only recognised a long-standing practice existing in the 
country is clear from reported decisions. In Nallappa Reddi 
v. Balammals the minor's father died in 1835, leaving a minor 
three years old. The minor’s mother entered into a partition with 
the paternal uncle of the minor in 1837. It was held there being 
no proof of fraud or that undue advantage was taken of the 
Plaintiff's minority, that the division was valid and binding 
upon the Plaintiff. In Chanvtrappa v. Danavas the partition 
took place in 1872, the Plaintiff being represented by his mother 
and natural guardian. The Court held that the partition made 
by the mother as the guardian of her minor son was valid but 
a a a a Sp ha a 
30 a 165: 1L.R. 25 All. 407 (P.C). 


R 
2. (1903) L. R. 30 I. A. 139: L L. R. 30 Cal. 738 (P. C). , 
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that the minor on coming of age will have a right to set aside 
the division if it can be shown to be illegal or frauduleut or 
even if it was made in such an informal manner that there are 
no means of testing its validity. See also Vechuri Ramamurithi 
v. Yechuri Ramammal. This principle has been extended to 
cases arising under Marumakkathayam Law in force in Malabar 
where partition could not be had unless agreed to by all the 
members of the tarwad; but a partition arrived at when some 
members were minors, but were represented by their mothers, 
was upheld as binding on the minors, unless fraud or serious 
prejudice be shown (Nanikutti Amma v. Achuthankutti 
Nair®), in which case, the partition would be re-opened so 
far as the minors are concerned, so that they may be awarded 
the proper share which should have been set apart for them 
(Veluthakal Chirudevi v. Veluthakal Tarwad Karnavan’). 


It is unnecessary to multiply instances found in law reports 


of private arrangements of partition in joint Hindu families 


made outside Court when some of the coparceners were minors 
represented by their mothers or other natural guardians. 


Further, in the case of an adult coparcener the filing of a 
suit for partition by such a coparcener has been held to bring 
about severance in status, and also that the decree in such a suit 
works out severance as from the date of the plaint. ' It is not 
necessary now to consider the effect of withdrawal of such a 
plaint. That being the law in the case of adult coparceners, 
what grounds are there to come to a different conclusion in the 
case ‘of'a minor coparcener, when the Court is satisfied that 
partition is for the benefit of the minor: 

‘We have seen that a minor’s mother may accept a com- 
tnunication from the adult coparceners expressing their 
intention to separate from the minor. The question arises 
whether she could not'on behalf of the minor coparcener com- 
municate a similar intention on behalf of the minor to separate 
from the adult coparceners, if it is proved to be for the benefit 


ef the minor so to separate. Even in a proper‘case, when a 


minor's mother as his guardian expressed’on behalf of the 
minor’ the intention to separate, and communicated the same to 
the other coparceners, it may happen that her request may not 





' . (1915) 30 M L. J. 308. 
‘ 2, 01918) Ë 1. R. 42 Mad. 292: 36 M: L, J. cod ` 
aa . 3. ,(1916) 31 M. L. J. 879 at 881. y By yas. 
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be granted by the other coparceners, and she may, as the next 
friend of her minor son, have to institute a suit for partition. 
No doubt, any person (not necessarily a mother, or in fact any 
relation at all of the minor) may institute a suit on behalf of a 
minor, as his next friend. A suit for partition may be similarly 
instituted by a stranger as next friend of a minor. Such a 
stranger might have, prior to suit, expressed such intention to 
the other coparceners. Is the minor necessarily to be bound by 
such acts and is the Court helpless in the matter? On the other 
hand, if the said acts be proved to be beneficial to the minor, is 
it, or is it not, open to the Court to give necessary relief to the 
Plaintiff in such cases? These are relevant considerations that 
arise in such cases. 

It has been laid down by a series of decisions that a suit on 
behalf of a minor coparcener for partition will lie if the 
interests of the minor are likely to be prejudiced by the property 
being left in the hands of the other coparceners. See Kamakshi 
Ammal v. Chidambara Reddit, Sriranga Thatha Chartar v. 
Srinivasa Thatha Chariar8, Thangam Pillai v. Suppa Pillai, 
Palani Goundan v. Kasi Goundan4, Bachoo v. Khushal Dast, 
Bholanath v. Ghasi Rame, Shudagopa Nayudu v. Tirumala- 
swami Nayudut and Mahadev Balvani v. Lakshman Balvants. 
In fact, the Privy Council decision in Bachoo v. Mankore Bai? 
is decisive on the point. The Court could not pass a decree for 
partition in a suit for partition brought on behalf of a minor 
coparcener unless it finds that the partition is for the benefit of 
the minor, as advancing his interests or protecting them from 
danger. It is clear that a decree for partition could not be 
passed unless the Court records a finding to the abor effect. 
But is there any further peculiarity in a suit for partition 
instituted on behalf of a minor? This becomes important in 
cases like the present when the minor happens to die before a 
decree i is passed in his favour in the suit.- 

_.. . The present is not a case of a personal action shi Sad 
to die with the person.—A ctio personalis, moritur oum persant 
Nobody fase aust beforecas. that. the: present: SE 
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within the above principle. Right of partition is a right relating 
to property. Prima facie such a suit, if properly instituted, 
should not abate, but on Plaintiff’s death his legal representatives 
should be in a position to carry on the litigation. The very 
same question which will have to be decided in the suit itself, 
namely, whether partition is for the benefit of the minor, will 
also decide whether his interests in property have passed by 
survivorship to the other coparceners or have passed to his 
(minor’s) heir, widow, daughter, or mother, as the case may 
be. I am not able to see any insuperable obstacle or“wnything 
illegal in holding that the suit does not abate in such circum- 
stances. The minor may die after the suit is dismissed after 
full trial and when an appeal on his behalf is pending, one of 
the questions raised in appeal being that the finding arrived at 
by the trial Court on the evidence that the suit was not for the 
benefit of the minor is erroneous. It is open to the appellate 
Court to come to a different conclusion on the evidence on that 
question. 

It has been decided in Krishnaswami Thevan v. Pulu- 
Raruppa Thevani, Sriranga Thatha Chariar v. Srinivasa 
Thatha Chariar3 and Ganapathy v. Subramanyam’ that if a 
decree is ultimately passed in favour of a minor for partition, 
the status of division is created as from the date of the plaint, 
with reference to the quantum of the minor’s share, and the 
date from which accounts should be taken, etc. If persons other 
than strictly legal guardians can represent a minor coparcener 
in a partition arrangement outside Court, and if no legal 
guardian could, under the Guardian and Wards Act, be 
appointed with reference to the minor’s share in the joint-family 
property, it would be anomalous if the minor's mother or other 
natural guardian could not act on behalf of the minor in proper 
cases, in the matter of expressing intention to separate from the 
other coparceners, and in demanding partition, and also—if 
necessary—in instituting a suit for partition (if the same should 
become ; necessary). to enforce - the just rights: of the minor. at 
am assuming ,, that „proper circumstances , exist, for ; demanding 
such. parition,- Itis ‘clear that, the, kartha. or , the offer. legal 
oe of, the minor y would ot; a any. ssp inthe matter, 
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as their interests would be adverse to those of the minor, and, 
according to the hypothesis, they are acting to the prejudice of 
the minor. In fact, itis their acts that are complained against, 
and it is from their wrongful acts that the minor is sought to 
be protected. I am not forgetting that any stranger could 
institute a suit for partition on behalf of the minor as his next 
friend, and such a person might have demanded partition outside 
Court and might have communicated to the other coparcenerg 
the intention to separate, on behalf of the mirior. Is the minor 
necessarily to be bound by such acts of strangers? The answer 
seems to be ‘that the Court has got control of the suit and the 
proceedings ; and’if it should find that the suit was instituted 
owing to malice or bad faith by the next friend to wreak his 
vengeance against the adult coparceners and out of pure private 
spite, the Court has got the remedies in its own hands. Question 
of benefit for the minor may not be confined to considerations 
purely and solely personal to the minor only. Considerations 
concerning the minor’s own mother or widow or daughter, in 
relation to the minor, may have to be kept in view. The question 
is a rather novel one in which Hindu Law texts afford no help. 
Some English decisions are cited in Kamakshi Ammal v. 
Chidambara Reddil and also in Halsbury’s Laws of England, 
VoL 17, pp. 134-135, which show that the Courts have got power 
to control proceedings and to prevent vexatious suits from being 
proceeded with, and if necessary to order proceedings to be 
stayed. I am anxious not to say anything about the merits of 
the suit. It will depend upon the evidence and circumstances. 
of each case. I am only now concerned to note that Courts 
have full powers in the matter to see that no injustice is done. > 
- -The decision in Chelimi Chetty v. Subbamma’ directly 
holds that the death of a minor‘prior to decree causes sich a 
suit to abate. l 
,. The learned Judges are, if I may say so, quite right ir 
stating that it depends upon the (volition) discretion of a 
member of a joint Hindu family whether he is to continue the 
joint status or whether there should be individual separation. 
But when they proceed to infer from the same that “the 
member- who exercises such discretion must be of an age 


‘capable of exercising discretion, in law,” I think they have not. 
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paid due regard to the circumstances already mentioned by me, 
with reference to such a discretion (volition) of a minor being 
exercised on the minor’s behalf by the minor’s mother or 
possibly by other natural guardians of the minor, when partition 
is effected outside Court between the members of a joint Hindu 
family. If such a thing could be done on behalf of the minor 
by his mother, etc., outside Court when partition is effected by 
private arrangement, I do not see sufficient reason for holding 
that such a thing could not be'done in a proper case on behalf 
of the minor when a suit for partition on behalf of the minor 
becomes necessary. No doubt, a partition by private arrange- 
ment outside Court could be impugned by the minor ‘when 
coming of age on particular grounds, and it is open to him td’ 
file a suit with a'view to get his proper share. But when a 
suit for partition on behalf of a minor is instituted, the Court 
takes care to examine the circumstances with a view to satisfy 


itself whether it -is beneficial to the minor. Obviously it is | 


inconvenient, if ‘not against sound legal principles also, to have 
a decree for partition’ passed'on behalf of a minor made'the 
subject of complairit in a subsequent suit, when no fraud in the 
conduct of the suit’ is: ‘alleged but all that:is complained of is 
that the partition is not in the interests of the minor. To avoid 
such inconvenience, thé Court before passing the decree 
examines the circumstances with a view to find out whether 
the partition claimed is to the benefit of the minor. ‘But to hold 
that, should: the minor die before decree, the Court has no 
jurisdiction to examine the question and that the suit should be 
taken to have abated, would be to give undue prominence to g 
subsidiary matter, and allow subsidiary considerations to 
overlord and govern substantial rights. I think it is possible to 
give effect to the subsidiary incidental matters and at the same 
time to give effect to substantial rights if we were to hold that 
it is open to the guardian of a minor to exercise the discretion 
or volition on bebalf:of a minor in such a case prior to suit 
when proper circumstances exist to justify such an exercise, 
and ‘also to institute a suit on behalf of the minor for partition. 
Neither the exercise of such’ discretion, nor thé institution of 


the suit, nor both cdmbined, could bring about severance in 
Status of the minor, unless the Court was satisfied, that having 
Fegard to the circumstances, partition was td' the benefit of the 


minor: But when the Court comes ‘td ‘stich a’ ' conclision; it 
R—84 
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would seem to follow that severance in status should be deemed 
to have taken place, at least on the institution of the suit. I 
say ‘at least,” because, logically, it would seem to follow in a 
proper case, that the severance should be deemed to have taken 
place when the discretion or volition was exercised on behalf 
of the minor and the necessary communications made to the 
other coparcenefs prior to the institution of the suit. I may repeat 
that I am quite alive to the circumstance that it is open to any 
stranger to institute such a suit as the next friend of the minor; 
but in the view above stated, I do not think that there need on 
that account be any cause for alarm, seeing that the Court 
would take that circumstance also into account in coming to its 
conclusion whether the suit was for the benefit of the minor or 
not. The minor might have attained age of discretion in the 
sense that his opinion might be taken by the Court to be the 
result of intelligent discussion by him in his own mind of the 
pros and cons of the question. But the next friend might be 
the mother of the minor, and the partition might have been 
demanded against the step-brothers or other relations of the 
minor who are acting prejudicially to the minor. In all cases, 
it is necessary that the reasons alleged in the plaint and the 
whole of the circumstances of the case should be considered by 
the Court. The Court can also in proper cases stay the suit as 
frivolous or vexatious if brought by a next friend merely to 
satisfy his own personal grudge against the Defendants. These 
relate to considerations of matters of evidence. In considering 
the principle of law applicable, we should not forget that the 
ultimate approval or imprimatur is by the Court. If regard 
be had to all the considerations, the suggestion of “great bhard- 
ship and inconvenience if it were left to the discretion of any 
person who chooses to file a suit on behalf of a minor to decide 
whether the family of which the minor is a member shall con- 
tinue joint or become separate” should not be taken to be 
conclusive of the question. I respectfully agree that the logical 
result would be that even a notice given by such a person on 
behalf of a minor to, the other,members of.a-family, would; be 
effectual.in working:a severance of, the, jojnt,;status, provided 
the Court. finds jn, the: fh fos partitinn,..that it svas,ito the 
Bergh gfatheminar: ..On,the other hand, it.nesds np ieffort,te 
imagin FAREEDI ott uncopymon, [Pe Pract practice), where a Suit Of 
Rebalg.pf,a, minor, Plaintif is instituted, by, his mother, fe 
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Defendant being the minor’s step-brother. It is possible that the 
step-brothers find it impossible to get on together peacefully,— 
the step-mother also finding it impossible to get on with the De- 
fendant—the step-son. Again, the minor Plaintiff might have 
been married before suit. In the circumstances, the minor, so 
far as he could exercise his discretion in the matter, and his 
mother and near relations might well have come to the conclu- 
sion that partition is the only solution to put an end to misery 
and bring peace to the parties. Even if the minor should die 
before decree in such cases, it is possible that the Court might 
come to the conclusion that, in all the circumstances, it was for 
the benefit of the minor to have partition. I doubt whether one 
is confined to considerations purely personal to the minor,— 
minor’s personal comforts or inconvenience—though that would 
naturally be a very material consideration. I only remark that 
considerations i in relation to the minor’s wife, minor’s daughter, 
minor’s mother, etc., may not be quite irrelevant. Again, a 
Hindu father might have left minor sons by different wives. 
The minors and their mothers might not have been able to get 
on peacefully at all. In such cases, if the respective mothers 
could arrange for a valid partition outside Court, why should 
they be helpless if litigation is found necessary. While I agree 
with the learned Judges that it must be left to the Court to 
decide whether there should be partition or not, I find myself 
unable to agree with their reasoning that the death of the minor 
has the result of causing the suit to abate. 


It has been held in several cases by this Court that when 
once the Court comes to a conclusion on the evidence that the 
suit is for the benefit of the minor, then, the decree that is 
passed works out a severance of the status from the date of the 
plaint. See Krishnaswami Thevan v. Pulukaruppa Thevani. 
There the question arose with reference to the quantum of 
share to which the minor Plaintiff was entitled, when there 
were subsequent births of coparceners in the family after the 
date of the plaint. The learned Jydges—Spencer, and, Deva- 
doss,, JJ. —held that “a suit by @ minor for partition,. if: ee a 
in'h decree for partition,’ ‘has? ‘tHE lett ect € of ite ating ä.di divis 
of status from the dateof the p int. ally, I'th tien 


it must be said. Mar me ykecisiani ofthe E Judges in 
“AS LT ii ci ee 1 ALD D (NIP) S 
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Krishnaswami Thevan v. Pulukaruppa Thevan! is not consistent 
with'the principle of the decision in Chelims Chetty v. Sub- 
bamma3. It is not from the date of the Court’s finding that the 
suit is for the benefit of the minor that severance is to be worked 
out, but from the date of the plaint at least. I respectfully 
agree with the considerations mentioned by the learned Judges 
which induced them to hold that the date of severance should 
not be from the date of the decision by the Court. If this view 
be accepted, then, the real basis for the decision in Chelimt 
Chetty v. Subbamma?’ would have been greatly shaken. 


In the next case, Sriranga Thatha Chariar v. Srinivasa 
Thatha Chariars decided by Sir Murray Coutts Trotter, C. J« 
and Justice Sundaram Chetty (not Srinivasa Aiyangar, J.) 
when a question arose as to the exact date of severance of 
status in a case where the Court passes a decree for partition, 
with a view to fix the date from which accounts had to be taken, 
the learned Judges held at page 872 as follows:— , z 


“Accepting the principle that in a suit for partition brought by the minor 
it is for the Court to determine whether the partition would be advantageous 
to the.minor or not, and that a severance in the status of the family could 
not be effected by the individual volition of the minor’s guardian or next 
friend, still, when the Court thinks fit on a consideration of the circumstances 
set forth in the plaint to decree partition of the family properties, the im- 
primatur of the Court must be deemed to have been placed on the allegations 
made in the plaint justifying the effecting of a partition. That being so, the 
Court must be deemed to have determined that, even on the date of the 
plaint, it would have allowed a partition to be effected as it was beneficial to 
the minor. Though the enquiry has necessarily to be made by the Court 
subsequent to the filing of the plaint, it is the state of affairs that existed on 
the date of the suit that determine the exercise of the Court’s discretion.” 


The principle of the decision in Krishnaswams Thevan v. 
Pulukaruppa Thevan! was therefore followed by the learned 
Judges in Sriranga Thatha Chartar v. Srinivasa Thatha 
Chartar8. This also, in my view, is against the real principle 
of the decision in Chelimi Chetty v. Subbammas. 

In Rama Raov. Hanumantha Raot Ramesam and Jackson, 
JJ. held at page 859 as. follows :— l l 

“The 2nd Plaintiff, being a minor, is incapable of exercising the inten- 
tion to separate by himself. The next friend does it for him. If the Court 
thinks fit to allow partition on behalf of the minor, one can well say that the 


minor has become divided; but until the decree is passed, one cannot say that 
the minor’s interests are divided from the rest of the family.” 





1. (1924) LL.R. 48 Mad. 465.: 48 M.L.J. 354. 

i 2. (1917) LL.R. 41 Mad. 442: 34 M. L. J. 213. 
73. (1927) L L. R. 50 Mad. 866: 53 M.L.J. 189. " 
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It was held by the Calcutta High Court in the case reported 
in Rat Charan v. Biswa Nathi and by the Privy Council in the 
case reported in Palani Ammal v. Muthuvenkatachala M ontagar3 
that if a suit for partition is decreed, the date of severance 
from the joint-family will, if nothing else is proved, be treated 
as the date when the suit was instituted. 


It however seems to be logical to hold that severance should 
be considered to have taken place, if a decree for partition is 
passed, ordinarily from the date of the expression of the dis- 
cretion or volition on behalf of the minor and communication 
thereof to the other coparceners before suit, in the absence of 
other circumstances. 


Instances of the Court staying suits instituted on behalf 
of the minor when the same was considered purely vexatious, 
are mentioned in Kamakshi Ammal v. Chidambara Reddi3 
citing Da Costa v. Da Costas, Fox v. Suwerkrops and Sale v. 
Sales. This is ordinarily a sufficient safeguard to prevent 
vexatious suits. There is also jurisdiction in Courts to direct 
the next friend personally to pay the costs of the proceedings. 


It may perhaps be useful to bear in mind the exact nature 
of the jurisdiction possessed by Courts with reference to suits 
and proceedings instituted on behalf of minors. While any 
person who is not himself incapable of instituting proceedings 
and who is not connected with the Defendant or other- 
wise interested adversely to the infant may file a suit on be- 
half of an infant as next friend, preference will be given 
to the father or mother or guardian or some other of 
the relatives or connections of the infant or their nominee. 
The next friend is an officer of the Court appointed to look 
after the interests of the infant and has the conduct of the 
proceedings in his hands. Upon the application of the Defend- 
ant, or of a next friend of the infant appointed for the 
purpose, the Court can, if it thinks fit, direct an inquiry whether 
the proceedings are for the benefit of the infant, and, if it 
appears that they are not, can deal with the proceedings as it 


1. (1914) 20 C. L. J. 107. 
2. (1924) L. R. 52 LA. 83: LL.R 48 Mad. 254 at 258: 48 M.L J. 83 (P.C.). 
- 3. (1866) 3 M.H.CR. 94, 4. (1732) 24 E.R. 1003: 3 P.Wms. 140. 
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thinks fit. See pages 134 and 135 of Halsbury’s Laws of 
England, Vol. 17, S. 312. : 


Justice Bhashyam Aiyangar made similar observations in 
Doraswami Pillar v. Thungasanii Pillai! that “a suit relating 
to the estate or person of an infant and for his benefit has the 
effect of making him a ward of the Court; and no act could be 
done affecting the property of the minor unless under the 
express or implied direction of the Court itself.” See also the 
observations of Scott, J. in Karmali Rahimbhoy v. Rahimbhoy 
Habibhoy3 and Story’s Equity Jurisprudence, S. 1353. 


Having regard to the provisions of O. 32, Rr. 6and 7— 
among others, of the Code of Civil Procedure relating to receipt, 
by next friend or guardian of a minor, of money or other 
movable property on behalf of the minor, and relating to an 
agreement or compromise by next friend or guardian of the 
suit, it is not generally deemed necessary for the Court to 
interfere with acts of next friends and guardians ad litem of 
minors at every stage of the suit in ordinary cases. The general 
principle of law is, as stated above, that an infant litigant 
becomes a ward of the Court and the Court has got the right 
and also the duty-—to see that next friends act properly and 
bona fide in the interests of minors, and that no suits are insti- 
tuted or carried on by next friends for their own benefit only— 
irrespective of the benefit of the minors. The Court would 
have jurisdiction in every casein which a minor is a litigant to 
see that proceedings are-all carried on properly, and any suit 
instituted by, a next friend which is proved to be not in the 
interests of the Plaintiff could be stayed by order of the Court. 
Having regard to the importance of partition suits to coparce- 
ners of joint Hindu families, Courts take particular care when 
such suits for.partition are instituted on behalf of minors. By 
staying such suits or dismissing them on the ground that they 
are not for the minor’s benefit, the Court is only exercising a 
part of its general jurisdiction with reference to minors gene- 
rally. It seems to me that the exercise by the Court of its 
general jurisdiction over minors should not be taken to affect in 
any way the substantive rights of minors. It is a maxim of 
law that “acts of Courts injure nobody”. In this view also, if 
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the suit for partition on behalf of the minor is proved to have 
been for his benefit when instituted, the same should not be 
rendered ineffective simply because the minor should happen to 
die before the Court could satisfy itself of the beneficial nature 
of the action and that the action was properly instituted. Sub- 
stantial rights of minors should not be prejudicially affected by 
the exercise by Courts of a jurisdiction which they possess in 
the interests of the minor and with a view to see that the rights 
of minors are not prejudiced. 


When we consider what is happening outside Court when 
partition arrangements amongst coparceners of a joint Hindu 
family, some of whom are minors, are carried out as a matter 
of course, and when we consider the real nature of the jurisdic- 
tion exercised by Courts in suits in which minors are Plaintiffs, 
the conclusion is irresistible that the accidental death of a minor 
Plaintiff in a suit for partition should not have the result of 
abatement of the suit, if, otherwise, the suit would be decreed 


in favour of the minor had he been alive at the date of the 
decree. 


There are no Hindu Law texts to which our attention was 
drawn which would govern the decision of the exact question 
now before us. Our attention was not drawn to any case 
directly deciding this question, excepting the case reported in 
Chelimi Chetty v. Subbammal, already referred to, and a deci- 
sion of the Patna High Court in the case reported in Krishna 
Lal Jha v. Nandeshwar’ in which, however, a view contrary to 
the decision in Chelimi Chetty v. Subbammal was taken. 


On general principles by which we should be guided in 
such cases, I think the correct view to take is that the suit does 
not abate in such a case but that the Court should proceed with 
the trial of the suit; and if it should come to the conclusion on 
the evidence that the suit as instituted was for the benefit of the 
minor, it should pass a decree, the benefit of which will go to 
the legal heirs of the deceased minor. 


The above line of reasoning has led me to answer the first 


question referred to us in the negative and the second question 
in the affirmative. 


Cornish, J.—Except for Chelimi Chetty v. Subbammat1no 
case covering the question referred to us has been brought to 


Oe 
L° (1917) LL.R. 41 Mad: 442: 34 M.LJ, 213.: 2. (1918) 4 Pat. L.J. 38. 


Cornish, J. 
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| our notice. In that case it was held that on the death-of the 


minor Plaintiff in a partition suit before decree a legal represen- 
tative was not entitled to be brought on record to continue the 
suit. But there is no discussion of the topic in the judgment. 
The judgment merely accepts the Respondent’s contention that, 
as there was no partition, whatever rights the minor had in the 
coparcenary property survived to his coparceners. I think the 
explanation suggested by Venkatasubba Rao, J. in the referring 
order must be correct, that the contention put forward by the 
Appellant in that case was that, without anything more, a minor 


‘became divided in status from his coparceners at the moment 


of instituting his suit for partition. The judgment must be 
taken as proceeding upon and refuting that proposition. There 
can be no doubt upon the authorities that in the case of a minor 
‘suing for partition through his next friend severance of status is 
only accomplished if the suit is decreed, but the severance will 
be deemed to have taken place from the date of the plaint. The 
effect of the Court’s decree is to affirm the minor’s right to 
separate from his coparceners. This seems to me to be the 
implication from what is said in Sriranga Thatha Chartar 
v. Srinivasa Thatha Chariar! that, “when the Court thinks fit 
on a consideration of the circumstances set forth in the plaint 
to decree partition, the imprimatur of the Court must be deemed 
to have been placed on the allegations in the plaint justifying 
the effecting of a partition.” The question is, what is the posi- 
tion when the minor Plaintiff dies pending suit? If the suit is 
discontinued, the minor’s undivided interest in the joint 
property will, of course, survive to his remaining coparceners. 
But the suit will only abate if the cause of action does not 
survive. A right of a coparcener to have his share defined 
and divided from the joint property isincidental to coparcener- 
ship. In the case of an adult coparcener the institution of a 
suit by him is regarded as such an unequivocal expression of 
an intention to separate that he is deemed to have become 
thereby divided in status, and should he thereafter die while 
the suit is pending his share is severed from the coparcenary 
property. If he is solely entitled to that share it will form 
part of his separate estate. In the case of a minor the assertion 
by suit of his right to separate is,as we have seen, an inchoate 
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right until perfected by a decree of the Court. But whether 
the Plaintiff be an adult or a minor there is no distinction as 
regards the date from which divided status begins: Krishna- 
swami Thevan v. Pulukaruppa Thevan!. Now, the minor’s 
right to enforce a partition being solely dependent upon the 
approval by the Court of the circumstances alleged in the plaint 
for justifying a partition, I can see no reason why the justifi- 
cation should be treated as ceasing to exist with the subsequent 
death of the minor. Why should his death debar the Court 
from confirming his right to a partition? The interest or 
benefit of the minor which is said to be the guiding considera- 
tion with the Court in decreeing the suit is not simply an 
interest or benefit personal to the minor. It involves the exist- 
ence of special rights to property. In my judgment the 
accident of the minor’s death pending suit ought not to prevent 
the pursuit of those rights for the benefit of the minor’s estate 
by his legal representative. 


K. C. First question answered in the negative and 
second question in the afirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 
N. M. S. Sadasivier Krishnier Estate 
through its Trustees N. M. Naga- 


samier and others .. Petitioners» (Plaintiffs) 
v. 
T. S. Meenakshi Iyer and others .. Respondents ( Defend- 
j ants). ‘ 


Stamp Act (II of 1899), S. 36—‘' Admitted in evidence "— Meaning of 
—Alttention of Court not drawn to insufficient stamp tul after case was 
closed—D ocument not to be deemed as admitted. 


A document cannot be deemed to have been admitted in evidence until 
the Judge has applied his mind to a consideration of its admissibility. Where 
the attention of the Judge was not drawn till after the case was closed to the 
fact that the suit promissory note was insufficiently stamped and the note had 
only been endorsed by the clerk but not signed or initialled, ıt cannot be 
deemed to have been admitted and the Court is not precluded from dismissing 
the suit. ; 


Venkanna v. Parasuram Byas, (1929) I. L. R. 53 Mad. 137: 56 M. L. J. 
633, referred to. i 
8 A Fe a 
z “1: (1924) LLR. 48 Mad: 465: 48 M.L.. 354.7 7 -> 

% CR. P. No. 904 of 1930. i u eae nag 
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Sadasivier 
v. 
Meenakshi 
Iyer. 
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Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the judgment and decree of the Court of the 
Subordinate Judge of Madura in S. C. S. No. t84 of 1929. 


K. Venguswami Atyar for petitioners. 


T. L. Venkatarama Aiyar, K. V. Srinivasa Aiyar and 
P. N. Appuswami Atyar for respondents. 


The Court delivered the following 


JupcmMentT.—The plaintiffs are the petitioners. The suit 
was broughton an insufficiently stamped promissory note which 
was for this reason rejected by the Subordinate Judge and the 
suit dismissed. The question is whether having regard to the 
provisions of S. 36 of the Stamp Act the Subordinate Judge 
was right in rejecting the note; in other words, whether the 
note had not already been admitted in evidence. The circum- 
stances are set out in the judgment of the Lower Court. It 
appears that the 1st defendant had admitted execution of the 
note and the hearing of the case had been closed and judgment 
was in preparation when the Subordinate Judge’s attention was , 
drawn to the fact that the note was insufficiently stamped. He 
then proceeded to consider whether he had in fact admitted the 
document and answered the question in the negative. He was 
guided to this conclusion by a decision of this Court, Venkanna 
v. Parasuram Byasi, where it has been held that a document 
cannot be deemed to have been admitted in evidence until the 
Judge has applied his mind to aconsideration of its admissibility. 
In that case there occurred the circumstance that the endorse- 
ment required by O. 13, R. 40f the Civil Procedure Code had 
not only been made but had been endorsed by the rubber stamp 
of the presiding officer. In the present case the endorsement 
had been made by the clerk but had not been signed or initialled. 
All this is quite unessential and we have to consider whether 
the Subordinate Judge had applied his mind. It is argued that 
the document must have been admitted before the stage came 
for writing the judgment. But although it may be wrong to 
commence a judgment before completing such matters as 
admitting documents that is not to say that admission had 
actually taken place. It is difficult to resist the statement of 
the Court itself that no occasion had arisen for it to look at 





1. (1929) I. L. R. 53 Mad. 137: 56 M. L. J. 633. 
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the document and that it had not in fact considered the question 
of its admissibility. l 

In these circumstances I cannot differ from the view that 
the stage had not been reached at which that admissibility could 
not be questioned and I think therefore that the suit was 
properly dismissed. The Revision Petition is dismissed with 
costs, One set. 

S.R Petition dismissed. 


IN THE HIGH COURTOF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. 


Kalepalli Rajitagiripathi .. Appellani* (Plaintif) 
v. 
Jannavala Pedakotayya and others .. Respondents ( Defend- 
ants). , 


Madras Estates Lond Act (I of 1908), Ss. 111 ond 112—Sale for 
arrears of reni—Notice to ryot—Failure to serve—Effect—Service by 
affixture—V alidity. 

Notice to the lawful ryot is such an important condition precedent to the 
holding of a sale under S 112 of the Madras Estates Land Act that the want 
of it must be regarded as making the sale a nullity. 

Kootoorlingam Pillai v. Sennappa Reddiar, (1931) 61 M, ÉJ. 203, fol- 
lowed. 

Venkata v. Chengadu, (1888) I.L.R. 12 Mad. 168 (F.B ), considered. 


Where in a sale of a holding for arrears of rent personal service of 
notice was neither made nor attempted upon the defaulting ryot, but service 
by afixture was made, 

Held, that the statutory requirement as to notice had not been complied 
with. The Estates Land Act contemplates service by affixture only if 
personal service cannot be effected. 


Appeal against the decree of the District Court of Kistua 
at Masulipatam in O. S. No. 19 of 1927. 

T. Ramachandra Rao for appellant. 

S. Varadachariar and S. V. Venugopalachariar for res- 
pondents. 

The judgment of the Court was delivered by 

Curgenven, J.—The plaintif, who appeals, was a 
ryot of the South Vallur Zamindari, and his holding was 
sold in 1915 for arrears of rent under Ss. 111 et seg of the 
Madras Estates Land Act, bought in by the landholder, and 
re-granted to the lst defendant. He sued in 1927 to recover 
it, and without taking any evidence, the preliminary issue, 


*Appeal No. 234 of 1928. llth May, 1933, 


Sadasivier 


v. 
Meenakshi 
Iyer. 


Curgen- 
ven, J. 
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whether the suit was within time, was decided against him, and 
the suit dismissed. The question involved in this issue is this— 
whether the sale was held with jurisdiction and had therefore, 
if found irregular, to be set aside, or whether it was held with- 
out jurisdiction and was therefore a nullity. In the former 
case it is admitted that, whichever article of the Limitation Act 
is applicable—Nos. 12, 95 or 120—the suit would be out of time. 
In the latter the plaintiff could ignore the sale, and the suit 
would be within the twelve years available for recovery of the 
property. 

The learned District Judge has proceeded upon the assump- 
tion, which is made upon the allegations in the plaint and in the 
absence of evidence to the contrary, that personal service of 
notice of the sale was neither made nor attempted upon the 
plaintiff, but that service by afixture was made, and he has held 
that, although the sale was irregular or illegal, it was not a 
nullity. Provision for the service of notice upon the defaulter 
is contained in $. 112 of the Act. Four copies of the notice 
are to be sent to the Collector, “who shall cause service to be 
effected by delivering a copy to the defaulter or to his authoris- 
ed agent, or to some adult male member of his family at his 
usual place of abode, or, if such service cannot be effected, by 
affixing a copy thereof on some conspicuous part of his last 
known residence, if he has any, within ten miles of the holding, 
or on some conspicuous part of the holding.” 

There is no doubt, we think, that if no service is effected 
at all the sale will be void. That has been held by Ramesam, J. 
in Kootoorlingam Pillai v..Sennappa Reddtar1, the learned 
Judge observing: 

“In my opinion, notice to the lawful ryot is such an important condition 
precedent to the holding of the sale under S. 112 that the want of it must be 


regarded as making the sale a nullity.” 
A similar view has been expressed in the case of a sale in 


execution by a-Full Bench of this Court in Rajagopala Atyar v. 
Ramanujachariar® following a decision by the Privy Council 
in Raghunath Das v. Sundar Das Khetris. Mr. Varadachari 
would rely upon an earlier Full Bench decision in Venkata v. 
Chengadut under the Revenue Recovery Act (II of 1864), 





(1914) 61 M.L.J. 203. 
2. " (1923) LiL 47 Mad. 288: 46 M.L.J. 104 (F.B.). 
Sa = (1914) LR. LA. 251 "LL.R. 42 Cal. 72: 27 MEJ. 150 PC. 
© «4. .(1888) LL.R. 12 Mad. 168 €7.B.). . 
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which held that failure io issue a notice was not a defect which 
affected jurisdiction, and that, so long as an arrear was found 
to exist, if a sale was conducted it was a proceeding under the 
Act which had to be set aside. Whether or not in view of the 
more recent decisions this is still good law so far as the 
Revenue Recovery Act is concerned, we do not think it is 
necessary to express an opinion. There is enough authority, 
we think, for the view taken by Ramesam, J., which we 
propose to adopt. 


The question then which this case actually raises is whe- 


ther service by affixture, where no attempt has been made to 
effect personal service, stands upon a different footing from no 
service at all, and does not render a sale a nullity. The point 
is bare of authority, and we can only decide it by reference to 
general principles. In the first place, such: a course involves 
an express breach of the statute, which provides that only if 
personal service cannot be effected shall service by affixture be 
resorted to. The reason for requiring this condition precedent 
to service by affixture is clear; personal service alone affords a 
guarantee that the defaulter is appraised of the projected sale, 
and not until that course has been found impracticable may the 
less effectual method of service be adopted. The principle in- 
volved is of course that no order should be made against a per- 


son to his detriment unless and until he has been afforded an 


opportunity to appear and show cause against it. It is a prin- 
ciple which is violated by the failure to issue notice, and it 
seems to us that it is also violated, though perhaps not so 
flagrantly, by the omission to follow a direction of law which 
is devised to secure that it is observed. The difference between 
the two cases is one of degree rather than of kind. In the one 
case no steps are taken to inform the defaulter, in the other the 
steps taken are so defective that in a certain number of cases 
he will not be informed. Asan abstract proposition of law we 
think that in neither case ought a sale so held to be regarded 
as otherwise than a nullity. 


We must accordingly differ from the Court below, and. 


hold that on the materials at present available, t.e., the pleadings, 
the suit is not shown to be barred. It will, of course, be open to 
the defendants to show that the terms of S. 112 with regard to 
personal service were complied with or that for any other 
reason appearing from the pleadings the suit is ‘barred. The 
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appeal is allowed, the decree set aside and the suit remanded 
for further trial and disposal according to law. Costs in this 
Court will abide the result. The appellant will be entitled to a 
refund of the Court-fee on the Memorandum of A ppeal. 


B.V.V. Case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE KrisHNAN PANDALAL 


‘Kothandarama Pillai and another .. Appellants* (Represen- 


tatives of Defendant) 
v 


The Municipal Council, Trichinopoly, 
represented by its Chairman and 
another .. Respondents (Plaintiffs 
and L. R. of Defendant). 


Madras District Municipalities Act (V of 1920), S. 83 (a)—Deed of 
gift of properties to charity—Deed only mentioning free gift of food and 
drink to wandering mendicants and contaming no words as to also xtdising 
the place for ther rest which alone would qualify the premises as a choultry 
—Exemption from property tax, whether allowable. 

Where a District Municipality levied tax upon a property and the de- 
fence was that it was exempt from the property tax under S. 83 (a) of the 
Act being a choultry as mentioned there, since the deed by which the pre- 
mises in question were dedicated to charity contained words to the effect that 
in the said building every week Paradesis that came should be given food 
and the essential idea running through the foundation was that of a free gift 
of food and drink, 

Held, that since there was no provision in the deed of foundation for a 
resting place at nights for any one, the only conclusion that could be arrived 
at was, the premises were undoubtedly a charity that did not fall within the 
category of charities exempted from the District Municipalities Act, vis, 
choultry. 

Obiter.—Under S. 83 (a) the only places which require that no income 
should be derived therefrom in order to be entitled to exemption are the last 
mentioned of series, namely, playgrounds which are open to the public and 
from which no income is derived. 

Municipal Council, Trichinopoly v Venkatarama Aiyar, (1930) LL.R. 
54 Mad. 495: 60 ALL.J. 456, referred to and differed from. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Trichinopoly in A. S. No. 15 of 1930 
(A. S. No. 203 of 1929, District Court, Trichinopoly) pre- 
ferred against the decree of the Court of the District Munsif 
of Trichinopoly in O. S. No. 167 of 1928. 

K. P. Ramakrishna Atyar for appellants. 

P. Venkataraniana Rao for respondents. 


—— _______,— 
*S. A. No. 315 of 1931. i 3rd April, 1933. 
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The Court delivered the following 


JupGMENT.—This is an appeal against the decision of the 
learned Subordinate Judge of Trichinopoly reversing a decision 
of the District Munsif and awarding to the respondent, the 
Municipality of Trichinopoly, a decree for Rs. 173-10-0 being 
arrears of property tax from the second half of the year 1924- 
1925 to 1927-1928 in respect of premises in the possession of 
the appellants. The defence was that the property was exempt 
from the property tax under S. 83 (a) of the Madras District 
Municipalities Act being a choultry as mentioned there. The 
Municipality contended that the premises are not a choultry. 
The District Munsif accepted the defence but the learned Judge 
rejected it. Hence the appeal. 


Section 83 of the District Municipalities Act says that the 
following buildings and lands shall be exempt from the property 
tax: 

“ (a) Places set apart for public worship and either actually so used or 
used for no other purpose, choultries, buildings used for educational pur- 
poses and libraries and playgrounds which are open to the public and from 
which no income is derived.” 

There are other clauses which it is not now material to 
refer to. Two points were discussed in the Lower Court: 
(1) whether the premises are a choultry within the meaning of 
the section, and (2) if so, whether it satisfies the condition which 
according to the respondent must be satisfied by all the kinds 
of buildings and lands mentioned in the clause, namely, that no 
income shall be derived therefrom. The learned Judge has 
held that the place is not a choultry within the meaning of the 
section. He has so held on a consideration of Ex. 1, which is 
the deed by which the premises in question were dedicated to 
charity in 1888 by the owner, Kothandarama Pillai, and his 
wife, Manonmani Ammal. The question is, whether that 
dedication by its express language or by what necessarily 
follows from it constitutes the premises achoultry. The deed 
of settlement as it is called (Ex. I) enumerates in paragraph 4 
the purposes for which the charity is founded and the properties 
dedicated. It begins by saying that the said building, the tank 
and the other appurtenances are to be known by the name of 
Tuesday Thannir Pandal Dwadasi Kattalai Dharma Matam. 
It goes on to say that on Tuesday every week Paradesis that 
come should be given food. It continues: that every day from 
Thai to Avani each year kambu grain should be cooked and the 
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said food should be kept in mud pots and allowed to ferment 
and be mixed with salt and that all who come between 7 A. M. 
and 6p. m. without distinction of caste shall be given the food 
and the fermented water. The deed further says that on every 
Dwadasi day, t.e., once a fortnight, Brahmins should be given 
food as funds permit. The tank is to be used by all castes 
among the Hindus except the Pallas and Pariahs for bathing 
and drinking, and the flowers that are to be got by the mainte- 
nance of a flower garden and the leaves of the holy Vilvam and 
Tholasi are to be used for worship by Brahmins, Saivas, etc. The 
paragraph winds up by saying that the above building and the 
appurtenances have been built for these purposes. The question 
is whether the building and lands appurtenant thereto dedicated 
to charity of the above description are a choultry within the 
meaning of that word in the District Municipalities Act. It 
would be observed that all the purposes mentioned are the 
giving of food and drink freely. Paradesis, literally people of 
other places means those who have no fixed abode and go 
from place to place having given up any lucrative occupation (it 
is to be presumed in search of a higher life) are to be fed every 
Tuesday. All who come without distinction of caste are to be 
given kambu food and the fermented water of the food through- 
out the six months, Thai to Avani, and Brahmins are to be fed 
on the Dwadasi day, i.e., once a fortnight. The essential idea 
running through the foundation is that of free gift of food and 
drink. The premises are intended for being used to carry out 
this purpose. The respondents’ contention which the learned 
Judge accepted is that a place intended for free feeding however 
charitable it might be is not achoultry but a chatram. In 
Wilson’s Glossary, page 108, it is stated that the word chavads 
bécomes choultry when corrupted and that choultry means a 
public lodging place, a shelter for travellers. In the same book 
at p. 104 the word ‘chatram’ which is the vernacular corruption 
of the Sanskrit Sathram is explained as a place where refresh- 
ment is given gratuitously, especially to Brahmins. The same 
distinction between a resting place for travellers and a place 
where refreshment is given is also mentioned in Maclean’s 
Manual where at p. 160 choultry is stated to be a corruption 
of the word chavadi and is explained as a hall used by travel- 
lers as a resting place and also intended as a place for the 
transaction of public business as in the expression village 
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chavadi. And at p. 188 chatram is explained as a corruption 
of the Sanskrit Sathram and asa house where pilgrims and 
travelling members of the higher caste are entertained and fed 
gratuitously for a day or two and as charitable foundations for 
the lodging and entertainment of a certain number of guests for 
a specified time. This distinction between the two words is 
confirmed by popular use, although it is not uncommon when 
language is loosely used for the two words to be indiscrimi- 
nately used to describe the same premises. The appellants’ 
advocate has thus drawn my attention to Venkatachala Pillat v. 
The Taluk Board, Saidapet! where at page 381 the institution 
then in question which was undoubtedly a feeding place is des- 
cribed as a choultry. But this is more or less inaccurate because 
unintentional use of the words cannot, I think, be used to 
control the interpretation of the section which must be read in 
the sense in which the words are accepted by appropriate 
authority. That being so, I am unable to say that the learned 
Judge’s decision is not justified. There is no provision as far 
as I can see in the deed of foundation for any provision fora 
resting place for any one. It is natural that those who come 
to take their food may have to wait some time before it is given 
to them and afterwards may linger before they go away. But 
` that will not convert the foundation into one intended as a 
shelter for travellers and in my opinion the trustees would be 
justified in requiring that those who come to receive their food 
should not stay in the premises and take shelter there. It is 
noteworthy that the whole feeding contemplated in the deed is 
to take place during the day-time. Dwadasi feeding of 
Brahmins is always in the morning. The poor feeding is ex- 
pressly required to be over by 6 P.M. ahd at night the building 
is to be kept lit but not for the reception of any travellers. 
This being so, the only conclusion I can come to is that 
although the premises are undoubtedly a charity they do not 
fall within the category of charities which are exempted by the 
District Municipalities Act, vig., choultries. It may be that in 
particular cases the same place is intended to be used both as a 
choultry and as achatram. Where such is the case, such pre- 
mises would undoubtedly to the extent to which they are 
choultries come within the exception to S. 83 (a). But that is 
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not the case here. I think the decision on this point of the 
learned Judge was right. 

In this view the contention of the respondent whether even 
if the place is a choultry it should not also satisfy the condition 
of no income being derived therefrom does not arise. As the 
matter has been argued however I may indicate my view that 
as I read clause (a) of S. 83 the only places which require that 
no income should be derived therefrom in order to be entitled 
to exemption are the last mentioned of series, namely, play- 
grounds which are open to the public and from which no in- 
come is derived. On this point I have been referred to a deci- 
sion of Madhavan Nair, J. in The Municipal Counctl, Trichino- 
poly v. Venkatarania Iyer in which the learned Judge took a 
slightly different view and held that the requirement of no in- 
come being derived is applicable to libraries also the immediately 
preceding word. I think that on a proper reading of the clause 
the words which go together are “buildings used for educational 
purposes and libraries,” di.e., buildings used for educational 
purposes, buildings used for libraries. These occur before play- 
grounds and are separated therefrom by the word “and” which 
shows that the qualifying clause of playgrounds is not to be 
taken over and attached to the previous places but only to play- 
grounds. This reading explains and gives effect to all the 
words of the clause including the “and” before libraries and the 
“and” after it. 

The appeal fails and is dismissed with costs. 

K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUsTICE VENKATASUBBA Rao. 





Nakur Mira Rowther .. Appellani* (Plaintiff) 
v. 
Muhammad Ismailand others .. Respondents (Defendants). 


Civil Procedure Code (V of 1908), O. 21, Rr. 16 and 22—Application 
by assignee decree-kolder for recoymtion and transimssion of decree—W he- 
ther the apphcation is m execution—Notsce whether necessary fora second 
appitċation when it is within a year of the previous order. 

Under the plain terms of O. 21, R. 16, if a person applied to the Court 
for his being recognised as an assignee decree-holder and for transmission of 
the decree from that Court to another, it is clearly a petition for execution. 

A transferee decree-holder must not only ask for his being brought on 
record but must in the same petition apply for execution of the decree. 





q iL 
1. (1930) LL.R. 54 Mad. 495: 60 M.L.J. 456. a 
* S. A. No. 821 of 1929. 24th July, 1933. 
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Where the Court makes an order recognising the assignment to a decree- 
holder after notice to judgment-debtor, but the decree-holder takes out 
another application within one year from the date of the last order against 
the party against whom execution is applied for, no notice shall be necessary 
owing to proviso to R. 22, O. 21. 

Appeal against the decree of the Court of the Subordinate 
Judge of Mayavaram in A. S. No. 9 of 1928 (A. S. No. 71 of 
1927, District Court of East Tanjore) preferred against the 
decree of the Court of the District Munsif of Tiruvarur in 
O. S. No. 274 of 1924. 


R. Somasundaram Aiyar for appellant. 
T. S. Venkatesa Aiyar for respondents. 
The Court delivered the following 


Jupcment.—The finding of the lower appellate Court that 
no fraud has been made out is a finding of fact, and no grounds 
have been shown why I should interfere with it in second appeal. 


Mr. R. Somasundaram Aiyar for the appellant, however, 
raises another point. The Court allowed execution on the 
application of the 4th November, 1919, and the learned coun- 
sel’s argument is, that before ordering execution, the Judge 
should have directed notice to issue under O. 21, R. 22, Civil 
Procedure Code. It is contended that for want of such notice, 
the order allowing execution is invalid and that the proceedings 
that followed thereupon are void and of no effect. The sound- 
ness of this contention depends upon whether the previous 
application, dated 12th September, 1919, was a petition for 
execution or not. The learned counsel’s argument is that it 
was not such a petition. I cannot agree with this. That was 
an application by the 1st defendant for his being recognised as 
assignee decree-holder and for transmission of the decree from 
the small cause side to the original side of the Court. Under 
the plain terms of O. 21, R. 16, this is clearly a petition for 
execution. A transferee decree-holder must not only ask for 
his being brought on the record but must in the same petition 
apply for the execution of the decree. In this case, the Ist 
defendant applied to the Small Cause Court, by which the 
decree was passed, for his being recognised as well as for the 
decree being transmitted for execution. The petition must 
therefore be held to be an execution petition, and the Court, to 
which the petition was presented, made an order recognising the 
assignment after notice to the judgment-debtor. The applica- 
tion of the 4th November, 1919, was made within one year 
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from the date of the order of the Small Cause Court recognising 
the transfer. The proviso to O. 21, R. 22 says that no notice 
shall be necessary .“if the application is made within one year 
from ihe date of the last order against the party against whom 
execution is applied for, made on any previous application for 
execution.” J am quoting the words of the proviso. 

On these facts there is no substance in the appellant’s 
contention that notice should have been ordered before the 
petition of the 4th November, 1919, was granted. 

The Second Appeal fails and is dismissed with costs. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

_ PRESENT:—MR. Justice MapHavaN Nar AND MR. Jus- 
TICE JACKSON. 
Sri Sri Sri Ramachandra Deo, Maharaja 


of Jeypore (dead) and others .. Appellanis® (Plain- 
tif and his Legal Represen- 

v. tative) 
Sutapalli Ramamurthy and others .. Respondents ( Defend- 


ants 12 to 21). 


Cini Procedure Code (V of 1908), S. 11—Prsor decision being erro“ 
neous sn law—W kether operates as res judicata—Sutt for kattubadi tn res- 
pect of certas years—Right of plamitff decreed—Second sust for subse- 
queni years—E fect of earlier decision. 

The plaintiff, the holder of an estate, claimed kattwbadi for three years 
from the mokasadars of the estate and the usufructuary mortgagees from the 
mokasadars of a portion of the mokasa. The mortgagee-defendants contend- 
ed that there was no privity of contract between them and the plaintiff and 
that therefore they were not liable for the sum payable by the mortgagora. 
It appeared that in an earlier suit the plaintiff had successfully established 
his right to the kattwbads with respect to certain previous years and to that 
suit the predecessor of the mortgagee-defendants had been made paity. 
The plaintiff contended that the prior decision operated as res judicata, while 
the mortgagee-defendants pleaded that the said decision was erroneous in 
law and did not therefore operate as res judicata. 

Held, that the decision in the prior suit operated as res judicata in the 
later suit. The correctness or otherwise of a judicial decision has no bearing 
on the question whether it does or does not operate as res judicata. _ 

Sree Rajah Bommadevara Venkata Narusimha Naidu v. Andavolu 
Venkatarainam, (1916) 32 M.L.J. 63, Doorvas Seshadri Atyar v. Govinda- 
swami Pallas, (1921) 40 M.L.J. 556, Tarmi Charan Bhattacharya v. Kedar 
Nath Haldar, (1928) I. L. R. 56 Cal 723 (F. B.) and Badar Bee v. Habb 
Merican Noordin, 1909 A.C. 615, relied on. 

Mangalathammal v. Narayonaswaimt Aiyar,. (1907) L L.R. 30 Mad 461: 
17 ML.J. 250, disapproved. - 





“Appeal No. 260 of 1926. i St ad - 9th January, 1934. 
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Held further ihat ihe rule as to res judicata did not cease to apply 
merely because the earlier decision was given with reference to previous 
years. : 

Sankaralinga Nadar & Brothers v. The Commissioner of Income-tax, 
Madras, (1929) 58 M. L. J. 260 (F.B.) and Broken Hill Proprietary Co. v. 
Broken Hill Municipal Council, 1926 A.C. 94, relied on. 


Appeal against the decree of the Court of the Agency 
Additional District Judge, Waltair, in O. S. No. 11 of 1924 
{O. S. No. 7 of 1921, Court of the Deputy Commissioner, 
Ghats Agency). 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
B. Satyanarayana for appellants. 

B. Jagannadha Doss for respondents. 

The judgment of the Court was delivered by 

Madhavan Nair, J—The Plaintiff is the appellant. 
This appeal arises out of a suit instituted by the Plaintiff, 
the Maharaja of Jeypore, in the Court of the Agency Additional 
District Judge of Waltair for Rattubads for the years ending 
30th June, 1918, 30th June, 1919 and 30th June, 1920. The 
suit is directed against the mokasadars of the Pachipenta Estate 
and the usufructuary mortgagees from the mokasadars of a 
portion of the suit mokasa. These usufructuary mortgagees 
are defendants 12 to 21. These defendants contended that as 
being mortgagees from the mokasadars there was no privity of 
contract between them and the Plaintiff and that therefore they 
were not liable for rent payable by the mortgagors. Plaintiff 
pleaded that these defendants are estopped by the decrees in 
O. S. No. 18 of 1913 on the file of the Special Assistant Agent, 
Koraput and in A. S. No. 3 of 19160n the file of the Agent to 
the Governor, Vizagapatam, from questioning the Plaintiffs 
tight to obtain kattubadi from them (Issue 5). The other 
contentions raised by the parties were not pressed before us. 
The learned Additional District Judge held that the decisions 
referred to did not debar the defendants from raising the con- 
tention that they are not liable to pay the Rattubads claimed, and 
he also held that they were not in law liable for the same. 


In O. S. No. 18 of 1913 the Maharaja of Jeypore claimed 
arrears of katiwbad: for certain previous faslis. The main 
issue fought was the right of the Maharaja to kattubadi. 
There was no specific issue regarding the liability of the mort- 
gagees to-pay- the -kattubadi: --The Assistant Agent decided 
against the Maharaja. :On appeal after remand, in A. S. No. 3 


Madhavan 
Nair, J. 
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of 1916 the Agent decided in favour of the Maharaja and 
gave him a decree for the kattubadi claimed. Sutapalli Appanna, 
the predecessor of the respondents, was respondent No. 4 in that 
appeal. The learned Advocate-General on behalf of the appel- 
lants argues that these decisions constitute res judicata in the 
present case and the respondents are precluded from raising 
their plea of non-liability on the strength of these decisions. 
Having regard to Explanation IV of S. 11, Civil Procedure 
Code, which says: 

“ Any matter which might and ought to have been made ground of 
defence or attack in such former suit shall be deemed to have been a matter 
directly and substantially in issue in such suit,” 
the fact that the plea of their non-liability was not ex- 
pressly raised by the respondents’ predecessor may be ignored 
in deciding the question of res judicata and the appeal has been 
rightly argued by Mr. Jagannadha Doss on behalf of the 
respondents as if the point was raised specifically and decided 
against their predecessor. His argument is that the decision in 
O. S. No. 18 of 1913 and in A.S. No. 3 of 1916 holding that 
the mortgagee is liable to pay the rent is an erroneous decision 
ona question of law and as such cannot operate as res judicata 
when the same question is raised between the same parties or 
their representatives in a subsequeut suit. The question for us 
to decide is whether this argument can be upheld. 


In support of his contention, the respondent relies on a 
decision of this Court in Mangalathammal v. Narayanaswami 
Aiyari, In that case it was held that “where a purchaser of 
property at a Court sale purchases it subject to a charge for 
maintenance, such purchaser cannot, under S. 69 of the Contract 
Act, recover from the owner in whose hands it was so liable, 
payments made by him (the purchaser) towards maintenance to 
prevent the sale of the property.” It was objected that the 
question was res judicata in the plaintiff’s, i.e., the purchaser’s 
favour, because in a previous suit she recovered from the 
defendants money which she had paid in satisfaction of the 
maintenance charge. There was no dispute that in giving the 
judgment for the plaintiff in the previous suit the Court had 
arrived at an erroneous conclusion on a point of law. The 
learned Judges overruled the contention as to res judicata in 





a 
1. (1907) LL.R. 30 Mad. 461: 17 M L.J. 250." 


LXV] THE MADRAS LAW JOURNAL REPORTS. 687 


these words: 


“It has long been settled by authority in this Court and cannot, we think, 
now be questioned that the erroneous decision by a competent tribunal of a 
question of law directly and substantially in issue between the parties to a 
suit does not prevent a Court from deciding the same question arising be- 
tween the same parties in a subsequent suit according to law,” 


provided the decision in the latter case does not in any 
way question the correctness of the former decree. If this 
decision lays down the correct law, then there can be no doubt 
that the respondents’ objection should be upheld ; but it has been 
pointed out in Sri Rajah Bommadevara Venkata Narasimha 
Naidu v. Andavolu V enkatarainamı that this decision does not 
accurately express the law. In that case Mr. Justice Napier 
who wrote the leading judgment after an elaborate discussion 
of the question in the light of the Privy Council decision in 
Badar Bee v. Habib Merican Noordin? and also the English 
Law caine to the conclusion that “where a decision on a point 
of law, whether it be on the construction of a document or of a 
statute or on common law or on customary law settles a ques- 
tion that arises directly out of conflicting views as to the rights 
of the parties, it is res judicata.” Mr. Justice Sadasiva Aiyar 
concurred with Napier, J. and pointed out that Wallis, C. J. in 
The Secretary of State for India v. Maharajah of Venkatagiri 
has clearly changed the view to which he was a party in 
Mangalathanimal v. Narayanastwami Atyar4. Shortly stated, in 
that case the learned Judges pointed out that if the question of 
law to be decided was a matter directly and substantially in 
issue in both suits within the meaning of S. 11 of the Code of 
Civil Procedure then the previous decision on the question will 
be res judicata in the subsequent suit, provided, of course, the 
other conditions relating to res judicata are fulfilled. In Badar 
Bee v. Habib Merican Noordin? the question was whether the 
point of law, viz., the true construction of a will as to the 
destination of released funds was res judicata by reason of a 
previous decision on the construction of the testator’s will. The 
previous decision clearly was a pure question of law and their 
Lordships of the Privy Council held that the question was res 
judicata in these words: 

“The decree of 1872 was a decision on the construction of the testator’s 
will as fethe destination of funds released from the operation of the trust 


4 


„Í. (1916) 32 M.L J. 63. 2. 1909 A. C. 615. 
? 3. (1916) 31 M.L.J. 97. 
4. (1907) LL.R. 30 Mad. 461: 17 M.L.J. 250. 
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declared under the 6th clause of the will . . . . The result is that it 
appears that the point raised by this appeal has already been adjudicated 
on and it is not open to the Court, in the case of the same question arising 
between the same parties, to review a previous decision not open to appeal.” 

Regarding this decision Napier, J. observed that it is to 
be noted that the Board drew no distinction between questions 
of law and mixed questions of fact and law. The decision in 
Sree Rajah Bommadevara Venkata Narasimha Naidu v. Anda- 
volu Venkatarainam! was followed in Doorvas Seshadri Atyar 
v. Govindaswami Pillai3 by the same Judges when a similar 
question arose for decision. In this connection attention may 
also be drawn to the observations’ of their Lordships of the 
Privy Council in Hoystead v. Commissioner of Taxation. 
Their Lordships observe thus: i 

“It is settled, first, that the admission of a fact fundamental to the decision 

arrived at cannot be withdrawn and a fresh litigation started, with a view of 
obtaining another judgment upon a different assumption of fact; secondly, 
the same principle applies not only to an erroneous admission of a fundamen- 
tal fact, but to an erroneous assumption as to the legal quality of that fact. 
Parties are not permitted to begin fresh litigations because of new views they 
may entertain of the law of the case, or new versions which they present 
as to what should be a proper apprehension by the Court of the legal 
result either of the construction of the documents or the weight of 
certain circumstances. If this were permitted litigation would have no end, 
except when legal ingenuity is exhausted. It isa principle of law that this 
cannot be Perens and there is abundant authority reiterating that 
principle . 

The question was considered recently somewhat elaborately 


by a Full. Bench of the Calcutta High Court in Tarini Charan 


‘Bhattacharya v. Kedar Nath Haldar4. In the course of his 


observations Rankin, C. J. pointed out that the correctness or 
otherwise of a judicial decision has no bearing on the question 
whether it does or does not operate as res judicata. It was 


-also pointed out by him that if it is found “ that the matter 


directly and substantially in issue has been directly and sub- 
stantially in issue in the former suit and has been heard 
and finally decided by such Court, the principle of res judicata 
is not to be ignored merely on the ground that the reason- 
ing, whether in law or otherwise, of the previous decision 
can be attacked on a particular point.” This view follows 
from the language of S. 11 of the Code of Civil Procedure and 
is substantially the view adopted by our own Court in Sree 
Rajah Bommadevara Venkata Narasimha Naidu v. Andavolu 


-Venkatarainam1. The latest decision of the Bombay High 
sA ooe a lye, aoar 3, 


- (1916) 32 M L.J. 63. 
2. (1921) 40 MLJ. $6. 3. 1926 A.C, 155 at 165. ¢ 
4. (1928) I L: R. 56 Cal 723 at 735 and 736 (F. B.). 
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Court in Keshav Jagannath Dikshit v. Gangadhar Yadneshwar Maharaja of 


Dikshit! is also to the same effect. i > ome 
The next argument of Mr. Jagannadha Doss was that as soar 
the present suit is for the recovery of kattibadi from the prota 


mortgagees for the years 1918, 1919 and 1920, the decision Madhavan 
that they were not liable to pay the katiubadi in the previous AME: 
- faslis cannot be treated ds res judicata, as the causes-of action 

in the -two suits are different. ` In support of this argument 

reference was made to the decision of the Privy Council in 

Broken Hill Proprietary Co. v. Broken Hill Municipal Councils. 

The question in that case related to the valuation under the 

Local Government Act, 1919, of New South Wales. . There was 

an adjudigation for valuation in a previous year and. the 

question was as to the valuation-for the subsequent year. It 

was argued that the adjudication of the Court for the previous 

year would -be res judicata as regards the adjudication for the 
Subsequent years. Lord Carson rejected the argument with 

the following observations: 


“The present case relates to a new question—namely, the valuation for a 
different year anl the liability for that year. It is not eadem questio, and 
therefore the principle of res judicata cannot apply.” 


It was argued that these observations might well be applied 
to the present case also. The true significance of these observa- 
tions was pointed out by this Court in Sankaralinga Nadar 
and Brothers v. The Commissioner of Income-tax, Madras 
in which case the learned Judges dealt with both the decisions 
in Hoystead v. Commissioner of Tavation4 (already referred 
to) and the decision in Broken Hill Proprietary Co. v. Broken 
Hill: Municipal Council3. Referring to the latter decision the 
learned Judges stated the following as the principle deducible 
from it: eo 

“But if the question is decided by a Coart ona reference which depends 
upon consideration which may vary: from year to year, ¢. g., the casein 
Broken Hill Proprietary Co. v. Broken Hull Municipal Counce? in which 
the average valuation had to be taken, there can be no question of res 
judicata.” : . . 28 

The observations of Lord Carson in Broken Hill Proprie- 
tary Co. v. Broken Hill Municipal Council cannot therefore 


help the respondent inasmuch as. it is not and it cannot be 





pe A. I. R. 1931 Bom., 570. 2. 1926 A. C 9%, 
3. (1929) 58 M.-L. J.-260 at 272 (F. B.). 
' -< > 4. 1926 A, G 155. - 
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alleged that the liability to pay kattubadi in different years 
depends upon consideration which varies from year to year. 
It has been decided that 


“it is settled law thatevenif the cause of action for a suit be a recur- 
ring one every matter decided in the suit may be res judicata which was 
directly and substantially in issue in the previous suit even though the deci- 
sion in the former suit be erroneous.” 


(Debi Prasad v. Jaldhar Mahton1). S. 11 of the Code of 
Civil Procedure makes no reference to question of law or to cause 
of action. Under that section if an issue in which the matter 
directly and substantially in issue has been directly and substan- 


-tially in issue in a former suit between the same parties and if 


that has been heard and finally decided then the decision on that 
issue is res judicata in the subsequent suit provided the other 
conditions are fulfilled. Both on principle and on authority it 
follows that the arguments that the previous decision was 
erroneous in law and that it was given with respect to previous 
faslis have no bearing on the question whether that decision 
does or does not operate as res judicata. We must, therefore, 
accept the contention of the learned Advocate-General that the 
decision in A. S. No. 3 of 1918 bythe Agent to the Governor, 
Vizagapatam, is res judicata in the present case and that the 
respondents-mortgagees are also liable for the kattubadi claimed 
by the appellant- `The decree of the Lower Court inso far as it 
éxempts the respondents from such liability is set aside with 
costs here and in the Court below. 


B. Y. V. a > Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“Present:—Mr. Justice MADHAVAN Narr AND Ma: 
JustıcE JACKSON. 


Kalavacherla Bapiraju .. Appelani* (2nd Plaintif) 
U. 
Ramacharandas Bavajee .. Respondent (Defendant). 


Charitable and Religious Trusis Act (XIV of 1920), S. 6—A pplication 
made under Ss.3 and 4 and order under S.6 obtained by one—Swit if can 
be continued by others—Swit comprising rehefs not contemplated by S. 6— 
Competency of— Civil Procedure Code (V of 1908), S. 92—Swit under— 
Withdrawal of some of the plaintiffs—Abatement, 


~ 





—— 


1, (1925) 94 I. C. 553. ` ' 
*Appeal No. 131 of 1927, l 26th January, 1933. 
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Section 6 of Act XIV of 1920 (hereinafter referred to as the Act) only 

says that once a breach of trust has been committed -by the trustee by his 
refusal to produce the accounts, a suit so far as it is based on such failure 
may be instituted without the previous sanction of the Advocate-Genéral: It 
nowhere says by whom such a 'suit should be instituted. Once an order has 
been passed under S. 6 of the Act, a suit under S. 92 of the Civil Procedure 
Code may be continued by other persons, even though the original plaintiff 
who applied under Ss. 3 and 4 and sectifed the order from the District Court 
under S, 6 of the Act has dropped out of the suit. 
. A suit contemplated by S. 6 of the Act does not become ometi on 
the ground that one of the reliefs claimed therein cannot be said to be “based 
on such failure,” ie., the failure of the trustee to ‘render accounts: The 
Court can entertain the suit so far as the other reliefs are concerned. 

A suit under S. 92 of the Civil Procedure Code does not abate on the 


death (or withdrawal) of one of the plaintiffs who obtained sanction for- 


instituting the suit. 
Gulam Gouse v. Mohammad Khan, (1924) 47 M. L. J. 745, followed. 
_ Appeal against the decree of the Court of the Subordinate 
Judge of Ellore in Original Suit No. 80 of 1926. 
P. R. Ganapathi Aiyar and V. Krishna M ohan for appellant. 
P. Somasundaram for respondent. 


The judgment of the Court was delivered by 

Madhavan Nair, J.—The 2nd plaintiff is the appellant. The 
appeal arises out of a suit instituted by the plaintiffs under S. 92, 
Civil Procedure Code. Prior to the institution of the suit, the 
1st plaintiff applied under the provisions of Act XIV of 1920 to 
the District Court to obtain orders from the Court under Ss. 3 
and 4 directing the trustee to furnish accounts and give the 
necessary information about the trust. The learned District 
Judge repeatedly gave time to the defendant to produce accounts, 
but ultimately the order of the Court was not complied with 
and under. S. 6 he passed an order giving permission to 
institute a suit under S. 92, Civil Procedure Code., After 
obtaining ‘ such permission the other two plaintiffs joined the 
Ist plaintiff and instituted this suit against the trustee. In the 
course of the trial, the 1st plaintiff at whose instance permission 
was obtained from the District Judge dropped out of the suit 
and later on the 3rd plaintiff also abandoned it. So, the only 
person who proceeded with the suit was the 2nd plaintiff. In 
the suit, various reliefs were claimed. In paragraph 12 (a) an 
inventory was asked for from the defendant. In paragraph 
12(5) the defendant was sought to be removed and it was also 
requested that it should be declared that he is not the rightful 
malyant. In paragraph 12 (c) a scheme was sought to be 
framed for the management of the properties and accounts 
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were also asked to be rendered by the: deferndant-trustee. : The 
learned Subordinate Judge dismissed the suit without going 
into the merits. He held, that the plaintiff who obtained per- 
mission to ‘institute the suit from the District Court having 
dropped out of the proceedings it was not competent for the 
other plaintiffs to proceed with the suit; and he also held that 
since the reliefs claimed in the suit exceeded arid went beyond 
the- particular relief with respect to which sanction was given 
by: the District Judge the suit was incompetent. 


In appeal itis argued that the learned Subordinate Judge’s 
decision on both these points is wrong. The first question is whe- 
ther the suit contemplated by S. 6 of Act XIV of 1920 cannot 
be instituted by persons other than the particular individual who 
obtained the permission. It is true that under Ss. 3, 4 and 5 the 
application should be made by a persoa interested in the trust- 
But once’a breach of trust has been committed by the trustee 
by his refusal to produce the accounts, then S. 6 says that a suit 
so far as it is based on such failure may be instituted without 
the previoys sanction of the Advocate-General. The section 
nowhere says that -such a suit should be instituted by the 
person who made the application under Ss. 3 and 4 of Act XIV 
of 1920. Under S. 92, Civil Procedure Code, the previous 
sanction of the Advocate-General is required for the institution 
of a suit contemplated by that section. Under S. 6 once the 
breach referred to in that section is committed by. the disobe- 
dience of an order passed by the District Judge, then a suit may 
be-instituted under S. 92, Civil Procedure Code. The necessity 
for obtaining the sanction of the Advocate-General.is thus 
removed under S. 6; and it does not say anywhere that the suit 
should be instituted only by the person who secures the order 
from the District Court, in the circumstances mentioned in the 
previous sections. In Umrat Singh v. Har Prasad1 it was held 
that when the order of the District Judge for filing of accounts 
under S. 5 of the Charitable and Religious Trusts Act has not 
been complied with, there is a breach of trust by virtue of S. 6 
which could be made the basis of a suit under S. 92, Civil 
Procedure Code. It should, however, be noted that the reliefs 
claimed in the suit under S, 92 filed in pursuance of permission 
obtained under S. 6 must be confined to those which arise out 


fee ge Peres Se ee eS 
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of the failure to'produce.the-accounts and-are connected with 
it. In this suit all the reliefs claimed arise out of the failure to 
produce accounts except the one regarding the declaration that 
the defendant is not the rightful mahant. Such a relief has 
nothing to do with the failure to produce the accounts and is 
not in any way connected with it. We think all the other 
teliefs can be.based on the defendant’s failure to produce the 
accounts; and the suit cannot therefore be said to be incom- 
petent as asking for reliefs which do not come within the scope 
- of the suit contemplated by S. 6 of Act XIV of 1920. 

Then it is said that two of the plaintiffs having dropped 
“out it is not competent for one plaintiff alone to proceed with 
the suit under S. 92, Civil Procedure Code. This point has 
already been decided in this Court, Gulain Gotse v. 
Mohammad Khan1, where it was held that a suit under S. 92, 
Civil Procedure Code or an appeal arising out of such a suit 
does not abate on the death of one of the plaintiffs who 
obtained sanction for instituting the suit. It cannot therefore 
be said that the present suit is incompetent because there is only 
one person left to conduct the suit. 

For the above reasons we hold that the decision of the 
learned Judge cannot be sustained. We set aside the decision 
and remand the suit for disposal according to law.. The 
enquiry into the case will be confined as already pointed out to 
all. the reliefs except the one contained in the first part of 
clause (b) in paragraph 12, viz., that it be declared that the de- 
fendant is not the rightful mahant. Costs of the appeal will 
abide the result. We do not interfere with the costs of the 
Lower Court. ; 

The Court-fee may be refunded. - 

S. R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice KRISHNAN PANDALAI AND Me 

JUSTICE CURGENVEN. 

A. M. Ramasami Chettiar .. Appellani* (Plaintiff) 


v. 
Rengan Chettiar and others .. Respondents ( Defendants). 
Civil Procedure Code (V of 1908), O. 23, R. 1, sub-rule (4)—If appli- 
cable to withdrawal under sub-rule (1)—Suit by iwo plaintifs— 


: 1. (1924) 47 M.L.J. 745. - 
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Withdrawal by one, without the consent of the other, when brejudicint 
to the other's interests—Power of Court to refuse. 


Apart from the terms of O. 23, R. 1 of the Civil Procedure Code the 
Court can refuse to allow one of several plaintiffs to withdraw from the suit 
if such a course is not consented to by the remaining plaintiff or plaintiffs 
and would be prejudicial to his or their interests. 


Tukoram Mahadu v. Ramchandra Mahadu, (1925) I.L.R. 49 Bom. 672 
and Punnayya y. Lingayya, A.I.R. 1928 M. 496 (1), relied on. 


Quaere: If sub-rule (4) of O. 23, R 1 of the Code governs a withdrawal 
by one of several plaintiffs under sub -rule (1). 


Appeal against the decree of the District Court of West 
Tanjore at Tanjore, dated 7th February, 1927, in O. S. No. 9 
of 1926. 

_ B. Sarama Rao and S. R. Muthuswami Atyar for appel- 
lant. : 


K. S. Sankara Aiyar for respondents. , 
The judgment of the Court was delivered by 


Curgenven, J—The Ist plaintiff is the Zamindar of 
Naduvasal. He succeeded his father, who died on the 18th 
August, 1923. On the 22nd November, 1920, the father and 
son joined in executing a sale deed of the suit property for 
a sum of Rs. 30,000. After the Ist plaintiff had succeeded to 
the estate, on the 14th August, 1926, he mortgaged the same 
property to the 2nd plaintiff. Both plaintiffs then brought 
the present suit for a declaration that the sale deed of the 22nd 
November, 1920, ‘was invalid’ and inoperative beyond the 
father’s lifetime, under the terms of the Impartible Estates Act. 
The defendants, whe were the vendees, filed their written state- 
ments and the suit was posted for settlement of issues when 
the Ist plaintiff applied to withdraw from the suit. This was 
objected to by the 2nd plaintiff, the mortgagee, but was even- 
tually allowed. We have been unable to find any order upon 
the application to withdraw itself, but the result is so stated in 
the learned District Judge’s judgment. Having thus allowed 
the Ist plaintiff to withdraw, the question was considered 
whether the 2nd plaintiff was entitled, by himself, to continue 
the suit aud was answered in the negative. This latter ques- 
tion will only arise if we confirm the order prow ne the Ist 
plaintiff to withdraw. 

Under sub-rule (1) of R. 1 a o. 23, Civil Doa 
Code, “the plaintif” may, at any time after the institution òf 
the suit, withdraw it as against all or any of the defendants; 
sub-rule (2) enables the Court to permit the plaintif to with- 
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draw from a suit with liberty to institute a fresh suit; and sub- 
tule (3) relates to withdrawal without such permission. Sub- 
rule (4) runs as follows :— : 

* “Nothing in this rule shall be deemed to authorise the Court to permit 
one of several plaintiffs to withdraw without the consent of the others.” 

The use of the word ‘rule’ supports the view that this 
qualification applies not only to sub-rules (2) and (3) but 
also to sub-rule (1). On the other hand, it has been pointed 
out that under sub-rule (1) no permission of the Court is 
necessary, so that sub-rule (4), which contemplates an opera- 
tion requiring such permission, is not suitably worded to 
apply to a withdrawal under sub-rule (1). There is some 
authority for the view that sub-rule (4) does not apply to 
sub-rule (1). It was so held in Mohamaya Chowdhrain v. 
Durga Churn Saha! under the corresponding provision (S. 373) 
of the Civil Procedure Code, 1877. That was a case of two 
co-plaintiffs and it was held that one could withdraw without 
the consent of the other under this provision of the Code. The 
matter came up in relation to an appeal in Nilappagouda v. 
Basangouda’, where a similar view was taken by Shah, J. 
Fawcett, J., while agreeing that in that particular case one of 
the appellants might be permitted to withdraw, and being inclin- 
ed to accept the construction put upon the rule, reserved his 
Opinion whether apart from the terms of the rule the Court had 
not-power to control a co-plaintiff who desires to ‘withdraw 
from a suit, if such withdrawal would operate to the prejudice 
of his co-plaintiffs. He referred to an English case, Mathews 
In re, Oates v. Mooney in which it was held that one of seve- 
tal co-plaintiffs has no absolute right to withdraw from an 
action and have his name struck out. The reason of course is 
that if one person engages with another or others to institute a 
suit, he ought not to be allowed to resile if such action will be to 
the detriment of his co-plaintiffs in the conduct of the proceed- 
ings. This, we think, is a perfectly valid principle and it finds 
support in the terms of sub-rule (1) of O. 23, R. 1, which says 
‘ the plaintiff ’ may withdraw. Where there are more plaintiffs 
than one, the expression ‘ the plaintiff ’ must be read as all the 


plaintiffs collectively, and not so as to include one only amongst. 








*1, (1881) 9 CLR. 332. 2. (1927) 29-Bom. L, R. 299,. 
i 3. (1905) 2 Ch. 460.. 


Ramasami 
Chettiar, 
v. 
Rengan 
Chettiar. 





Curgen- 
~ven, J. 


Ramasami 
Ghettiar 
v. 
Rengan 
Chettiar.- 
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several plaintiffs. This principle has been recognised . and 
acted upon in two cases cited before us, Tukaram Mahàdu v. 
Ramchandra Mahadul and Punnayya v. Lingayya’. Irrespec- 
tive therefore of the question whether sub-rule (4) governs 
sub-rule (1) we.think that the Court can refuse to allow one of 
several plaintiffs to withdraw if sucha course is not consented 
to by the remaining plaintiff or plaintiffs and would be pre- 
judicial to his or their interests. In the present case the Ist 
plaintiff, we think, having given the 2nd plaintiff a mortgage, 
presumably on the understanding that the sale was not binding 
after the father’s death, ought not to be allowed to abandon a 
suit intended to secure a declaration to that effect. We think 
accordingly that the withdrawal petition, I. A. No. 243 of 1926, 
should not have been allowed and we dismiss it. We further 
set aside the judgment and decree in O. S. No. 9 of 1926 and 
direct the Lower Court to restore the suit to file and proceed 
with it according tolaw. The respondents will pay the appel- 
lJant’s costs of the appeal. 
- The appellant will be entitled to a refund of the Court-fee 
paid upon the appeal memo under S. 13 of the Court-Fees Act. 
SAR: - Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PRESENT :—Mar. JusTICE RAMESAM AND MR. JUSTICE 

CORNISH. 

Kandaswami Goundan (deceased) and 


` others .. Appellants* (Plaintiff 
and his L. Rs.) 
v. 
Venkatarama Goundan and others .. Respondents (Defend- 
ants). 


Hindu Law—Partition—Joint family property—Altenees from different 
coparceners—Rule against partial partition—A pplicability. 


As between members of a Hindu joint family no suit for partial parti- 
tion lies. But a member or members of the family may sue an alienee from 
a member or members of the family for his or their share of the property 
alienated without suing for a general partition. Similarly an alienee from 
one member of the joint family may sue an alienee from another member for 
division of property in which both have an interest. In such a case the 
question whether the plaintiff is the prior or subsequent alienee is immaterial. 





1.. (1925) LL.R.49 Bom. 672. 2. AIR, 1928 Mad. 496 (1).° 
* Appeal No. 303 of 1926, ~- >. 23rd March, 1933, 
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Iburamsa Rowthan v. Thiruvenkatasami Naick, (1910) LL.R. 34 Mad. 
269: 20 M.L.J. 743 (F B.), relied,on ; 

Appeal against the decree of the Court of the Subordinate 
Judge of Chittoor in O. S. No. 23 of 1923 (O. S. No. 17 of 
1922, Sub-Court, Vellore, O. S. No. 13 of 1923, District Court, 
Chittoor). 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
B. Somayya for appellants. 

C. Padmanabha Atyangar and T. Kumaraswamiah for 
respondents. 

The judgment of the Court was delivered by 


Ramesam, J.—The facts out of which this appeal arises 
may be briefly stated. Defendants 1, 2 and 3 are brothers. 
Defendants 4 to 7 are the sons of one or other of these three 
brothers and their rights follow that of their fathers, and it is 
unnecessary to make any further reference to them. The father 
of defendants 1 to 3 died in Mav, 1912. Itis the lst defend- 
ant’s case that, soon after, the brothers entered into an agree- 
ment to refer the disputes relating to their family properties to 
certain arbitrators. The arbitrators passed an award dated the 
30th November, 1912, Ex. I. Defendants 2 and 3 would not 
recognise the validity of this award or submit to it on the 
ground that two of the arbitrators did notact. The 1st defend- 
ant thereupon filed an award in Court seeking to make ita 
rule of Court. This petition was filedas O. S. No. 112 of 1913 
on the file of the Court of the District Munsif of Tirupattur. 
The plaint is Ex. O. The District Munsif dismissed the 
plaintiff's suit or, in other words, refused to make the award a 
tule of Court. Vide Ex. O. (1), dated the 29th January, 1914. 
Thereupon defendants 2 and 3 executed a sale deed of their 
two-thirds share of the family lands in Alasandapuram to the 
present plaintiff under Ex. A, dated the 27th November, 1915. 


In this sale deed they alleged that certain specific shares of the - 


lands fell to their share, namely, the southern and western two- 
thirds, conceding the remaining one-third to the 1st defendant. 
The consideration for this sale deed is that the plaintif should 
discharge the whole of the debt due on a mortgage deed exe- 
cuted by the father of defendants 1 to 3. Thereupon the 


plaintiff offered the mortgage amount to the mortgagee but the . 
mortgagee refused to take it and he filed a suit on the mortgage - 


deed to recover the mortgage amount by sale of the property. 
R—88 


Ramesam, J. 
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That suit was O. S. No. 579 of 1915 on the file of the District 
Munsif’s Court of Tirupattur. Ex. B, dated the 8th December, 
1915, is the plaint. The present plaintiff by reason of his pur- 
chase under Ex. A was made the 8th defendant in that case, 
defendants 1 to 7 in that case being the same as defendants 1 to 
7 in this suit. Ultimately the 8th defendant in that suit, the 
present plaintiff, paid off the mortgage amount. The present 
suit was filed by the plaintiff to recover the specific 2/3rds share 
of the Alasandapuram lands sold to him under Ex. A but in the 
plaint he also prayed that in case the Court should find that 
there is no partition allotting the specific 2/3rds to defendants 
2 and 3, a general partition may be effected and 2/3rds share 
of the suit lands be allotted to him. Meanwhile on the 11th 
December, 1916, the 1st defendant sold the whole of the family 
lands in Alasandapuram to the 8th defendant by a sale deed, 


‘Ex. VI, on the footing that all the lands belonged to him. By 


reason of this sale deed the purchaser under Ex. VI is made 
the 8th defendant in this case. 


It is now necessary to notice the pleas of the various de- 
fendants. The Ist defendant pleaded that though the award 
was not filed by the Court it was “acted upon” by the parties. 
He addg, “This defendant continued to enjoy the Alasanda- 
puram properties in pursuance of the award and defendants 2 
and 3 have been in possession of the properties attached to them 
in the award. That on account of misunderstandings 2 and 3 
defendants raised objections to the award but they never 
disturbed this’ defendant’s possession.” This plea really 
amounts to this: It is true that defendants 2 and 3 originally 
objected to the award and did not recognise. its validity but they 
afterwards accepted it. Or if this interpretation is not possi- 
ble it can only mean this, that as a matter of fact defendants 
2-and 3 never disturbed the 1st defendant’s possession of the 
Alasandapuram lands. There is no plea in paragraph 3 of the 
written statement that apart from the refusal of the Court to 
file it, the award as a matter of fact is binding upon the 
parties and remains valid. Defendants 2 and 3 pleaded in 
paragraph 2 that the plaint sale deed was executed in order to 
compel the Ist defendant their brother to consent to give a 
share to these defendants in Alasandapuram village. They 
raised a similar plea in their written statement in O. S.No. 579 
of Í915 showing that throughout they never accepted the right*of 
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-the Ist defendant wholly to the Alasandapuram lands. The 
8th defendant also pleaded in paragraph 10 of his written 
statement that the award was “acted upon” by the parties and 
defendants 1 to 3 continued to be in possession of the properties 
as per terms of the award. The first issue in the case is 
whether a subsisting title was created in any and if so in what 
portion of the suit items by the conveyance, dated 27th Novem- 
ber, 1915, and whether the purchase money for the aforesaid 
sale moved from plaintiff. We do not see the particular 
significance of the word “subsisting” in this issue. The Subordi- 
nate Judge has not found that there was any fresh arrange- 
ment between the parties by which they agreed to accept the 
allotments made under the award in spite of the refusal of the 
Court to file it. There is a good deal of evidence on record to 
show that there could not be any such thing. Up to January, 
1915, we see that the 2nd and 3rd defendants were resisting it. 
Afterwards they executed the sale deed Ex. A in November, 
1915 and they make no secret of their purpose in executing the 
sale deed both in the written statement in O. S. No. 579 of 
1915 and here. All this shows that there is no consensus be- 
tween the brothers and the statement ‘acted upon” is merely an 
idle statement. It may be that the 1st defendant managed to 
continue in possession of the whole of the.Alasandapuram 
lands and was paying kist. But this is an irrelevant 
circumstance. The plaintiff was as a matter of fact suing 
some of the tenants of the lands and getting decrees for his 
share of rent. That circumstance would not help bim if as a 
toatter of fact there was an arrangement prior to the plaintiff’ s 
sale deed by which the suit lands were wholly allotted to the Ist 
defendant. However there is nosuch evidence. The Subordi- 
nate Judge dismissed the suit on a reasoning which strikes us 
as very curious and which the learned advocate for the respond- 
ents expressly stated before us that he is unable to support. 
He says that it is the common case between the parties that 
they were divided in status; the dispute is only as to the details 
of the division. This is true. He also found that the specific 
division pleaded by the plaintiff is not true and his finding is 
not questioned before us by the learned advocate for the appel- 


lants. Then he says at the end of paragraph 15 “Tf it is not 
that they are divided on the lines of the award it may 
be ‘asked what else there is to show in what manner the 
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division has taken place”. In our opinion this sentence 
shows entirely a fallacious reasoning. It may be that the 
particular division set up by the plaintiff was found to 
be false by the Subordinate Judge. And it is also true that the 
plaintiff-appellant does not argue in favour of that case before 
us. But it does not follow that that the arrangement in the 


terms of the award is the only possible arrangement. It may 


be that there was really no arrangement between the parties, in 
which case the plaintiff is entitled to a partition and allotment 
of the 2/3rds share of the suit lands and the Ist defendant is 
entitled to 1/3rd share. The Subordinate Judge’s question 
«what else there is to show in what manner the division has 
taken place” is beside the point. What is necessary for the de- 
fendants to show before they can get the plaintiffs suit dis- 
missed is that there was adivision in some other manner. If 
any such division is not forthcoming, the only conclusion is 
that there is no binding division between the parties. The 
Subordinate Judge is unable to see the possibility of this third 
alternative. We can only express our surprise that he is not 
able to see this alternative. In paragraph 18 he says: 


“My finding accordingly on the first issue is there wasno title created 
in plaintiff by the execution of Ex. A for the reason that in all probability 
the property did not belong to the defendants 2 and 3 on its date.” 


The Subordinate Judge is simply speculating here. He 
does not refer to a single item of evidence which would 
show that the title of defendants 2 and 3 to 2/3rds of the 
suit property, which prima facie they have got as members of 
the joint family, has been lost. The award not having been re- 
cognised by the Court in 1914 and it not being pleaded in the 
case that the award is nevertheless binding on the parties and 
no other arrangement being found by the Court, the title of 
defendants 2 and 3 to an undivided 2f3rds share has not been 
displaced though their title to a specific 2/3rds share is not 
established. In the face of such facts it surprises us to see that 
the learned Subordinate Judge states that the properties did not 
belong to defendants 2 and 3 on the date of the sale deed. He 
does not -make any reference to the documentary evidence 
between 1914 and 1916 which shows that defendants 2 and 3 
continued their original adverse attitude towards their brother. 
Tt may be that in this case the brothers have combined for the 
purpose of defeating the plaintiff, a feature which is not un- 
common in suits concerning properties of joint families. 
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However, the result is that we find that the plaintiff has not 
succeeded in showing his title to the specific portions of the 
suit lands but his title to an undivided 2/3rds share in the suit 
lands remains. 


The real contending defendant is not the 1st defendant but 
the 8th defendant, a purchaser from him. In these circum- 
stances the question arises, because it has been argued by the 
learned advocate for the respondent, whether the suit merely 
for a share of the Alasandapuram lands is maintainable. In 
view of the fact that the plaintiff has claimed an alternative 
relief for a general partition, the question is academic apart 
from the question of proper court-fees payable by the plaintiff. 
But the point has been argued, and we are of opinion that the 
suit for partition of merely Alasandapuram lands apart from a 
general partition is sustainable. We proceed to give reasons 
for this conclusion. Mr. Padmanabha Aiyangar contended 
that the suit for a share of the Alasandapuram lands is not 
maintainable because it is a suit for partial partition. Now 
cases establish two or three well-recognised principles. Firstly, 
as between members of a joint family no suit for partial parti- 
tion lies. Secondly, a member or members of a joint family 
may sue an alienee from a member or members of the joint 
family for his or their share of the property alienated without 
suing for a general partition. In so doing they affirm the sale 
by the other member or members but the real basis of the rule 
is that as the rule against partial partition is a rule for the 
protection of the joint family against being harassed by multi- 
plicity of suits at the instance of alienees from recalcitrant 
members, they can waive the benefit of it and they can bring a 
suit to separate themselves from the undesirable stranger. The 
remarks in Iburamsa Rowthan v. Thiruvenkatasams Natick 
show that the rule is recognised on the ground that it has been 
acted upon ina series of cases, and it is too late to examine 
whether the foundation of the rule is sound or unsound. So 
it is unnecessary to analyse the reasons for the rule. It is 
enough to say that the rule exists as between members of a 
joint family and an alienee from a member or members. We 
have got the actual decision in Jburamsa Rowthan v. Thiru- 
venkatasamt Naicki where the plaintiff is an alienee from one 


1. (1910) I. L. R, 34 Mad. 269: 20 M. L. J. 743 (F.B.). 
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member and the defendant is an alienee fromi another member 
of the joint family. The suit was held to be maintainable. Mr. 
Padmanabha Aiyangar contends that that decision should be 
confined to cases where the plaintiff is the second alienee from 
a member and the defendant is the first alienee from a member 
of the family and that it cannot be utilised to hold that a suit 
by a first alienee against the second alienee is maintainable. 
We do not see any reason for upholding this distinction. In 
the facts of Iburamsa Rowthan v. Thiruvenkaiasami Natck1 it 
happens that the plaintiff is the second alienee from a member. 
That is merely an accident. The principle is that where people 
who are fighting are merely two alienees, it is unnecessary to 
apply the main rule. The position of the respondent can easily 
be tested. If there are two simultaneous sale deeds on the same 
date, one by one member and another by another member, in 
favour of strangers, the question arises which is the person 
that can sue according to the rule as contended for by the res- 
pondent. The respondent concedes that in sucha case both can 
sue, which only shows that there is no meaning in the rule as 

contended for by him. Again ina case where there are two 
alienees, suppose the first alienor himself chooses to bring the 
suit either associating the alienee with him or by himself, it 
cannot: be contended that the suit is not maintainable. The 

truth is that once you recognise the right of a member of a co- 
parcenary to bring a suit against an alienee, the right of an 
alienee from a coparcener to sue another alienee immediately 
follows as a corollary and the distinction between first alienee 

and second alienee is entirely irrelevant. Another decision 
sought to be relied on by the learned advocate for the respond- 
ent is Davud Beevi Ammal v. Radhakrishna Atyar’. That 
case does not bear upon the point in question as it discusses the 
question of equities in favour of the alienee in that case and 
proceeds so far as to say that the defendant alienee can insist 
on a general partition in a suit by the member. The third case 
relied on is Sundara Aiyar v. Krishnamurtht Atyar8. In that 
case a stranger who purchased a share of the properties of a 
joint family had several properties allotted to him in a suit for 
a general partition but the defendant in the suit who was himself 
a purchaser had not been made a party to the earlier suit for 





1. (1910) LL.R. 34 Mad. 269: 20 M L.J. 743 (F.B.). z 
2 (1922) 44 M.L. J. 399. : 3. (1916) 31 M. L. J. 317. 
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general partition. The plaintif had to sue him again in a 
second suit. The suit was confined to only one item and he 
reserved his right in respect of the other properties. It was 
held that he must bring a general suit including all the items 
and cannot confine himself to one item. In our opinion that 
case has nothing to do with the matter under consideration. 
None of these cases supports the distinction sought to be drawn 
that the rule in Iburamsa Rowihan v. Thiruvenkatasamt 
Naickı should be confined to a second alienee and cannot be 
followed with reference to a first alienee from a member of the 
family. Apart from all this, in this particular case there is no 
more joint family, it being conceded by all the parties that 
there is a division in status. Though in such a case, as between 
members of the family there ought to be one suit in respect of 
all the items as held by Kumaraswami Sastri, J. in Yerukola v. 
Yerukolas, still as between two strangers who are alienees from 
members of the family we do not see any reason why there 
could not be a suit for partition of those items in respect of 
which the contending parties to the suit are tenants-in-common. 
We think that the suit even in respect of the Alasandapuram 
lands is therefore maintainable. 

In modification of the Subordinate Judge’s decree we 
award a decree for partition of the two-thirds share in the 
plaint lands. The plaintiff will be entitled to full costs in 
appeal and three-fourths costs in the Lower Court. The plaintiff 
is entitled to profits for three years prior to suit and up to 
delivery of possession from defendants 8 to 11. These profits 
will be ascertained by the Lower Court before passing a final 
decree. 

B.V.V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Me. Justice MapHavaAN Nam AND MR. 
JUSTICE JACKSON. ° 
Tanneru Venkayamma .. Appellants (Plaintif) 
v. - 
Tanneru Gangayya and others ... Respondents (Defendants). 
Deed—Construction of—Words if indicated joint family status in 
donees—Gift properties, when do they lose original character and become 


1. (1910) LL.R, 34 Mad. 269: 20 M.LJ. 743 (F. B.). 
2 2. (1922) I. L. R. 45 Mad. 648: 42 M. L. J. 507 (F.B.). , 
*Appeal No. 233 of 1928. 9th December, 1932. 
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joint family properties—Onus of proof, on whom—Management by a mem- 
ber of the entire property for family convenience—Whether sufficient ito 
prove the joininess of the family. 


Where a deed of gift executed by a person in favour of the Ist defend- 
ant, contained the words that “out of you G is my brother-in-law, P 
is my nephew and KR is the son of my another nephew” and went 
on “therefore out of affection I bear towards you, I have conveyed to you 
the immoveable property described in the schedule below worth Ra. 10,000 
and I have delivered possession of the same to you now alone. Therefore from 
this date forwards, you and your heirs should enjoy permanently the said 
property with absolute rights with water, trees, stones, treasure and hidder 
treasure standing thereon. But I, my heirs and my relations have nothing to 
do with the same. J shall get the pattas for the said land transferred in your 
name when you desire. You yourself should pay Sircar cists payable on the’ 
said land. G out of you should keep the said property in his possession till 
his death and preserve the said property without causing any damage to it. 
One need not raise any dispute with the other in respect of the same. This 
is the dhakal (conveyance) deed of immoveable property executed and giver 
with my consent.” 


Held, that it was a rule of construction that the deed should be construed 
as a whole. Since in the present case the gift was made by a person who 
was in the position of a stranger to the donees and it was stated that it was 
made in favour of each one of them, and further the fact that the donees 
and their heirs were asked to enjoy the properties, were sufficient to show 
that the donor intended the donees to take the properties as tenants-in-com- 
mon even though they were members of a joint family and even though it 
was stated that the lst defendant was to keep possession till his death. 


Janakiram Chetty v. Nagamony Mudaliar, (1925) I. L. R. 49 Mad. 98: 
50 M.L.J. 413; Fethtrayulu Naidu v. Mukunthu Naidu, (1905) I.L. R. 28 
Mad. 363: 15 MLJ. 299 and Karuppai Neachiar v. Sankaranarayanan 
Chetty, etc., (1903) LL.R. 27 Mad. 300:13 M.L.J. 398 (F.B.), referred to. 


On the question whether by the gift properties being thrown into the 
common stock, they became impressed with the character of joint family 
properties, 

Held, that once the gift properties had been shown to be properties held 
by the donees as tenants-in-common, the defendants contesting the claim 
to a separate share by an undivided member, had to show by satis- 
factory evidence that the properties had been treated as joint family pro- 
perties, Treatment of the properties as joint family properties by some of 
the members would not affect the separate claim to his share of them by 
another member, a son for instance in this case, 3o far as he was concerned. 


Mere management, assuming it went beyond the collection of renta, etc, 
of the properties, following a course that existed before and adopted asa 
convenient family arrangement, was not sufficient enough to discharge the 
burden that lay upon the defendants to show that the gift properties had lost 
their original character. 


Appeal against the decree of the Court of the Subordinate 
Judge of Bapatla in O. S. No. 115 of 1924. 

S. Srinivasa Aiyangar and P. Satyanarayama Rao for 
appellant. - 

The Advocaie-General (Sir A. Krishnaswami Aiyar), 


K. Kameswora Rao, K. Kotayya and C. Rama Rao for 
respondents. i 
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The judgment of the Court was delivered by 


Madhavan Nair, J—The plaintiff is the appellant. The 
appeal arises out of a suit instituted by the plaintiff, the 
widowed daughter-in-law, against the 1st defendant, her father- 
in-law, and the other members of the family for a partition and 
separate possession of her husband’s share of the properties 
specified in Schedules A, B, C and D of the plaint. 


The Ist defendant had married two wives. By his first 
wife, the 6th defendant, he had two sons Sriramulu and 
Punnayya. Sriramulu died in 1911. His son is the 4th defend- 
ant. Punnayya died in 1923. His widow is the plaintiff. 
5th defendant is the brother of the 6th defendant and brother- 
in-law of the Ist defendant. Defendants 2 and 3 are the 
children of the 1st defendant by his second wife. 


Schedule A of the plaint comprises properties gifted by 
the 5th defendant under Ex. A to the 1st defendant, Punnayya, 
the deceased husband of the plaintiff, and the 4th defendant, 
the grandson of the 1st defendant; B schedule comprises pro- 
perties that were subsequently acquired by the Ist defendant; 
C schedule comprises the ancestral properties of the family; 
and D schedule consists of debts for which promissory notes 
and bonds were taken in the name of the plaintiff’s deceased 
husband. The plaintiff's case as regards the C schedule 
properties has been given up before us. As regards the A, B 
and D schedule properties, the plaintiff’s case is that the “ gift 
properties” comprised in the A schedule were taken by the 
donees as tenants-in-common, that the B schedule properties 
are accretions to the properties in the A schedule, being acquired 
out of their income, and that the outstandings in the D schedule 
arose out of the management of A and B schedule properties 
by her husband. If this contention of the plaintiff is true, she 
would be entitled to one-third share in the suit properties. But 
there is a further contention that owing to the operation of a 
defeasance clause in the gift deed the Ist defendant forfeited 
his share in the gift properties in favour of his son and grand- 
son (plaintiff’s husband and the 4th defendant) with the result 
that these two took the properties in two equal shares. For 
this reason the plaintiff claimed a half share in all the suit 
properties. The case of the contesting defendants is that the 
gilt by the 5th defendant did not confer a tenancy-in-common 
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on the donees but only a joint tenancy with rights of survivor- 
ship of the coparcenary type and that even ifthe gift constituted 
the donees tenants-in-common they contended that the properties 
were thrown into the common stock and treated as joint family 
properties and were consequently impressed with the character 
of such properties and that the properties being undivided the 
plaintif is not entitled to claim any share in them. 


On these main contentions two issues were raised in the 
Lower Court: 


(1) “ What was the nature of the estate that the donees took under the 
gift deed in question, whether they took the properties as joint tenants or as. 
tenants-ia-common”; and (2) “ Whether even if they took as tenants-in- 
common the properties were thrown into the common stock and were treated 
as joint family property and were consequently impressed with the character 
of such property.” 

Another important issue was issue 6: 

“Whether the properties mentioned in the B schedule were acquired with 
the income from the A schedule properties and as an accretion to them.” 

For the purpose of this appeal it is not necessary to refer 
to the other issues or to the other contentions of the defendants 
which are of a somewhat conflicting nature. 


The learned Subordinate Judge held that the gift created 
the donees joint tenants of the properties and that even if these 
were taken by the donees as tenants-in-common, the properties 
were thrown into the common stock and consequently became 
joint family property. He also held that the properties in the 
B and D schedules were all joint family properties. In the 
result the plaintiff’s suit was dismissed. It may be mentioned 
that in the Lower Court the plaintiff alleged a partition between 
her husband and her father-in-law with a view to get a share 
of the C schedule properties, but this was found against, and 
in this Court, as already stated, the claim to the C schedule 
properties has been abandoned. 


The main question for consideration in this appeal is, what 
ig the nature of the estate that the gift deed Ex. A conferred 
on the donees? The donor as already stated is the 5th defendant. 
In the course of the suit it was alleged by the Ist defendant 
that he was the illatom son-in-law of ‘the fathér of the 5th 
defendant and that the gift was made in consequence of the 
relationship. This was vehemently denied by the 5th defendant 
and a considerable portion of the evidence and argument in the 
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case was directed to this question; but no issue was raised on 
this point and, as the learned Subordinate Judge rightly 
remarks, the question of illatom relationship does not help us 
in determining the first issue, for what we have really to 
consider is the nature of the estate created by Ex. A and this 
being purely a question of the construction of the deed is not 
dependent upon the motive which prompted the gift. The 
learned Judge after discussing the evidence bearing on this 
question found that the tlatom relationship set up was not 
proved, but at the same time he was of opinion that the gift 
cannot be considered to have been prompted solely by love and 
affection but must have had something to do with the claim of 
illatom son-in-lawship set up by the 1st defendant. We are 
mentioning this at the very outset to dispose of an argument of 
the learned Advocate-General that the gift being presumably 
made to silence the claim to son-in-lawship urged by the Ist 
defendant, should be construed in the light of a gift to the 
joint family of the 1st defendant. This plea is on the face of 
it untenable, for the motive which prompted the gift has very 
little to do with the construction of the deed, especially so, 
when the motive suggested is not mentioned in the deed also. 
And further, the coparceners of the Ist defendant, if he 
proves his ¿atom son-in-lawship, can in law have no claim to 
the properties in the family of affiliation. (See Mayne on 
Hindu Law, page 279.) 


We will now proceed to the consideration of Ex. A. The 
document starts by saying that the conveyance deed is executed 
on the 10th February, 1913, in favour of (1) Tanneru Veerayya 
Garu’s son Gangayya Garu (1st defendant), (2) Tanneru 
Gangayya Garu’s son Punnayya (deceased husband of the 
plaintiff) being minor by father and guardian Gangayya Garu, 
and (3) Radhavenkatakrishnayya (4th defendant), son of late 
Sriramulu, the eldest son of Gangayya Garu, being minor, by 
paternal grandfather and guardian Gangayya Garu.’ Then it 
says that the Ist defendant -is the husband of his sister and the 
other two persons are the son and grandson of-bis sister and the 
Ist defendant: Not content with thus stating the relationship 
of the parties, it goes on emphasising the individual relationship 
of the three donees to himself thus: 


° “Out of you Gangayya Garu is my brother-in-law, Punnayya_ is, my 
nephew and Radhakrishnayya id'the son of my andthetr nephew.” : 
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Then it says: 


“Therefore out of affection I bear towards you I have conveyed to 
you the immoveable property described in the schedule below worth Rs. 10,000 
and I have delivered possession of the same to you now alone. Therefore 
from this date forwards you and your heirs should enjoy permanently the 
said property with absolute rights with water, trees, stones, treasure and 
hidden treasure standing thereon. But I, my heirs and my relations have 
nothing to do with the same. I shall get the pattas for the said land trans- 
ferred in your name when you desire. You yourself should pay Sircar cists 
payable on the said land. Gangayya out of you should keep the said property 
in his possession till bis death and preserve the said property without causing 
any damage to it. One need not raise any dispute with the other in respect 
of the same. (The correct translation of this sentence is: no other person 
need raise any dispute.) This is the dhakal (conveyance) deed of 
immoveable property executed and given with my consent.” 

On the 11th February, 1913, the 1st defendant executed a 
deed of relinquishment of right in which he states that in con- 
sideration of Ex. A he has given up his illatom right alleged 
to have been held by him in the property belonging to the 
donor’s father. This is Ex. I. Two days after the execution of 
Ex. I another document Ex. B appears to have been executed 
by the 1st defendant. From the evidence of P.W. 2 and D.W. 
10 it would appear that this was brought about as the Sth de- 
fendant felt some difficulty that the 1st defendant might after- 
wards say that the conditions in the gift are not binding on him 
and also that he may lay claim to his right as an illatom son- 
in-law later. After referring to the quarrels regarding the 
illatom right and the execution of the relinquishment deed this 
document runs as follows :— 

“I shall keep the property conveyed to ms jointly till my death (the 
correct translation of this sentence is, I shall keep jointly the property) and 
maintain my wife and children and we shall enjoy the said property. IfI 
fail to maintain them as written above, I shall have nothing to do with my 
share out of property situated in Peravali village and Amirtalur village, 
which is worth Ra. 10,000 and which is conveyed to me and others under a 
dhakal (deed) executed by you on the 10th February, 1913. I shall give it up 
to my grandson and son and go separate. Jor my heirs shall never raise 
any dispute in respect of the same.” 

One of the questions discussed before us is whether these 
three documents should be considered to be part and parcel of 
the same transaction and whether Exs. I and B can be relied on 
in construing the terms of Ex. A. It appears to us that 
Ex. A is complete in itself and, strictly speaking, the documents 
that were executed admittedly later cannot give us any 
guidance in understanding the import of its terms and should 
not be relied on to interpret it. But in this case the questipn 


is not of any serious importance as the later two documents do 
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not in any way modify the terms of Ex. A or the nature of the 
estate conveyed by it. In fact both parties have invited our 
attention to all these documents. Ex. Iis not very helpful ex- 
cept as showing the motive for the gift, which we have pointed 
out is not relevant in construing Ex. A; and Ex. B after again 
referring to the motive of the gift states how the 1st defendant 
hopes to deal with the property conveyed to them. It also 
contains the defeasance clause relied on by the appellant to 
show that the 1st defendant has forfeited his right to his share 
of the properties conveyed under Ex. A. The question there- 
fore regarding the nature of the estate conveyed under Ex. A 
will have to be decided solely with reference to its terms. It is 
admitted by both parties that what we have to find out from 
the language of the document is the intention of the donor in 
making the gift; that is, did he intend that the donees should 
take the properties as tenants-in-common or did he intend that 
they should take it as joint tenants? Mr. Srinivasa Aiyangar 
argues that the terms of the document should be interpreted 
in the light of the well-known presumption that joint tenancy 
is unknown to Hindu Law and not only are there no words in 
the document to dispel this well-known presumption but on the 
other hand the whole tenor of the language used in the docu- 
ment and the specific statement contained in it show clearly that 
the donor intended to constitute the donees tenants-in-common. 
On the other hand the learned Advocate-General argues that 
the donees being members of a joint Hindu family, the donor 
must have intended the gift properties to be held in the way in 
which joint family property is usually held by its members, 
that is, as coparceners, and that at least there is one term in 
the document, which we shall presently refer to, which distinct- 
ly shows that the creation of joint tenancy and not tenancy-in- 
common was what was intended by the donor when he made 
the gift. The question is which view is right. In Janakiram 
Chetty v. Nagamony Mudaliar1 it was held that where a 
bequest was made by a Hindu to his divided brother and his 
sons who were at the time members of a joint undivided family 
but the will did not expressly indicate that the donees were to 
take the properties as joint tenants, the donees should be deemed 
to take the properties as tenants-in-common. In Jogeswar 





1. (1925) LL.R. 49 Mad. 98: 50 M.L.J. 413. 
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Narain Deo v. Ram Chandra Duit! it was pointed out by their 
Lordships of the Privy Council that 


“ the principle of joint tenancy is quite foreign to Hindu Law and that 
the ordinary rule is that if a property is given to two or more persons they 
take it as tenants-in-common.” 


In Vethirajulu Naidu v. Mukunthn Naidu2 it was pointed 
out by Subramania Aiyar, J. that Hindu Law is quite familiar 
with one kind of joint tenancy, namely, the joint holding by mem- 
bers of an undivided Hindu family. How effect is to be given to 
these two principles in the light of the specific terms of a particu- 
lar gift was considered in extenso by both the Judges inJanaksram 
Chetty v. Nagamony Mudaliar3 after considering the case-law 
which has a bearing on the question. In Janakiram Cheity v. 
Nagamony Mudaliar® it has to be noticed that the bequest was by 
a brother to his divided brother and his sons, who were members 
of an undivided Hindu family. In dealing with such class of 
cases it was pointed out by Kumaraswami Sastriar, J. that a 
difference should be made between cases where gifts to persons 
who forma joint family are made by persons to whom they 
would succeed according to the law of intestate succession if 
no will was made, for example, gifts by a father to his children- 
and by a husband who dies without issue to his wife or 
daughter, and cases where gifts are made by will by persons to 
whom the donees would not inherit and who could have no 
interest in the properties on the death of the testator but for 
the will, and that in the former class of cases, a presumption 
may be drawn that the donees were intended to take the estate’ 
as joint tenants and that in the latter class of cases there is no 
ground or necessity for drawing such a presumption. Of 
course this is apart from the terms of the will which, whatever 
be the relationship of the testator to the legatees, may expressly 
state in the will that the legatees should take either as tenants- 
in-common or as joint tenants. This is the basis of the decision 
in Janakiram Chetty v. Nagamony Mudalsar8. In Karuppat: 
Nachiar v. Sankaranarayanan Chetty, etc.4 the Full Bench 


pointed out that 


“Tt would be revolutionary to hold that all property which comes to two 
or more persons who happen to, be members of an undivided family is taken 
by them with benefit of survivorship, and there is no warrant whatever in the 
Mitakshera for such a general proposition.” : - 


“1, (1896) L.R. 23 LA. 37: LLR 23 Cal. 670: 6 M.L.J. 75 (P.Q). 
2. (1905) LL.R. 28 Mad. 363: 15 M.L.J. 299. 
3, (1925) LL.R. 49 Mad. 98: 50 ML.J. 413. 3 
4, (1903) LL.R. 27 Mad. 300: 13 MLJ. 398 (F.B.). 
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Ex. A should be construed in the light of these observa- 
tions. The donor in Ex. A is practically in the position of a 
stranger to the donees, in the sense that in the ordinary course 
the chances of their succession to his property are too remote if 
not non-existent. The properties are gifted to the three named 
persons individually and not to all of them jointly. Though 
the donees form members of an undivided Hindu family, what 
is uppermost in the mind of the donor is not so much their 
relationship inter se with themselves as their relationship to 
him, for in the preamble portion he says pointedly that the first 
donee is his brother-in-law and that the others are his nephew 
and the son of another nephew and a gift is made out 
of affection that he bears towards them. It is to be 
noticed that the individual position of each of the donees 
is emphasized and there is no reference to any joint family 
at all. Then comes the statement that “ from this time for- 
wards you and your heirs should enjoy permanently the said 
property with absolute rights etc.” The words “you and your 
heirs” are to be understood, according to the appellant, as words 
of inheritance, in which case “heirs” would include all heirs 
generally including the male and thefemale. If so understood 
it is clear that the donor intended that the donees should take 
the estate as tenants-in-common. On the other hand the respond- 
ents contend that these words only define the absolute nature 
of the estate conferred by the gift and do not indicate anything 
else. If so, these words have no particular significance in 
relation to the question whether the estate is to be taken jointly 
or in severalty. But it may be noticed that immediately after 
these words comes the statement that these “should enjoy 
permanently the said property with absolute rights’. (The 
italics are ours.) If “you and your heirs” are used to 
indicate the absolute nature of the estate conveyed by the gift, 
then the statement that the property is to be enjoyed with 
“absolute rights” will indeed be a repetition. Having regard 
to this fact it appears to us that the words “you and your 
heirs” should be understood as words of inheritance. If these 
words are to be understood as words of inheritance, then it is 
clear that the word “heirs” would include female heirs as well. 
See Mar Safdar Ali v. Mirza Maksudali Beg1. The next notice- 





1. (1929) 58 M. L. J. 125 (P.C). 
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able feature in Ex. A is the statement that “Gangayya out of 
you should keep the said property in his possession till his 
death”. This is emphasized by the learned Advocate-General 
to show that the donor intended that the property should be 
taken by the donees as joint tenants, for otherwise Gangayya 
will have no right to keep it in his exclusive possession. In 
support of this contention Mahalakshmi Amma v. Nagappayal 
is relied on. The report does not contain the full terms of the 
deed. Probably the circumstance that the adult member was to 
manage the properties was the most important condition in the 
gift and there were no other circumstances to detract from its 
significance. We cannot understand that decision to lay.down 
as a general proposition of law that whenever itis foundina 


“gift or a will that an adult member is to manage the proper- 


ties then it must follow inevitably that the properties are to be 
held jointly by the legatees or the donees. A strict application 
of this provision will entail the result that the properties should 
remain undivided till the death of Gangayya. But it is admitted 
that the provision will not stand in the way of a division if the 
parties agreed to divide the properties. Itisa rule of construc- 
tion that the deed should be construed asa whole. Inthe 
present case the gift is made, as already stated, by a person 
who is in the position of a stranger to the donees. It is stated 
that it is made in favour of each one of them, and further the 
donees and their heirs are asked to enjoy the properties. We 
think these features are sufficient to show that the donor 
intended the donees to take the properties as tenants-in-com- 
mor even though they are members of a joint family and it is 
stated that the 1st defendant is to keep possession till his death. 
Ex. B to which both sides have drawn our attention also seems 
to convey the same idea. Assuming that it is permissible to refer 
to Ex. B that document also shows that what was intended 
by the donor was the creation of a tenancy-in-common and not 
a joint holding by all the donees. After stating that “ I shall 
keep jointly the property” the 1st defendant proceeds to say 
that if he failed to maintain the donees as written above “I 
shall have nothing to do with my share of the property”. 
Evidently the properties gifted are treated by him as enjoyable 
‘in shares’ by the donees which would suggest that he thought 
that the properties are to be held by the donees at tenants-in- 


a ae ae eee ee ee 
1. (1921) 62 I.C. 814, i 
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common. However that may be, we are clear on the construc- 
tion of Ex. A that the donor intended that the donees should 
take the properties as tenants-in-common and not as joint tenants. 
It will follow from this view that the plaintiff’s husband being 
entitled to one-third share in the properties, that share will now 
devolve on the plaintiff. But she claims a half share, and this 
is based on the contention that the Ist defendant has forfeited 
the right to his one-third share as he has failed to maintain 
them as required under Ex. B. It is admitted that the Ist 
defendant, leaving the 6th defendant and her children in 
Perivalipalem, went away to Alapadu. But it is nobody’s case 
that he failed to maintain them as he left the Perivalipalem 
properties to be enjoyed by them. What Mr. Srinivasa Aiyangar 
contends is that the provision in Ex. B “If I fail to maintain 
them ” contemplates that the Ist defendant should lize with the 
6th defendant and her children at Perivalipalem and maintain 
them, and that if he did not actually reside with them, that 
failure will bring about a forfeiture of his share even if he 
maintained them otherwise. We cannot accede to this construc- 
tion of the document. On the face of it the contention is 
untenable. The appellant also put forward a special case of 
relinquishment and partition; but, as already mentioned, this has 
been found against andythat finding has not been questioned 
before us in appeal. It therefore follows that the plaintiff is 
entitled to claim only one-third share of the gift properties. 
This is our decision on the first issue. 


The next question is whether the gift properties were 
thrown into the common stock and treated as joint family pro- 
perties by the 1st defendant and the members of his family. 
Before dealing with this point it is necessary to state a few 
facts. The gift properties which cover an extent of 40 acres, 
all lie in the village of Perivalipalem. The Ist defendant 
belongs to the village of Alapadu where he owns a considerable 
extent of ancestral properties. Besides the 40 acres obtained 
under Ex. A, the 1st defendant had acquired 9 acres of land in 
Perivalipalem before the gift (see Ex. XIX, dated 17th August, 
1911) ; and under Ex. VIII, dated 25th April, 1913, he purchased 
another extent of 6 acres and 7 cents of land in the same 
village in pursuance of “an agreement to sell” executed on 
29th December, 1912 (see Ex. VIII-A) which was prior to the 
gift. It is said that subsequently 4 or 5 acres also were added 
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to the already existing lands in Perivalipalem. Thus, in that 
village the 1st defendant has three sets of properties, properties 
obtained under the gift, properties purchased before the gift, 
and properties purchased subsequent to the gift, in all amounting 
to about 60 acres. These and the Alapadu properties were all 
under his management. The defendants’ case is that there is 
no evidence that the gift properties in Perivalipalem were 
separately managed or that their income was separately kept; 
on the other hand what is stated is that the evidence will show 
that all the properties of the family including the Ex. A pro- 
perties were treated and dealt with on the same footing, and 
that from out of their joint income fresh properties were 
purchased and added to the existing lands. The defendants 
therefore contend that the 40 acres gifted under Ex. A were 
treated by the family as joint family properties, and that even 
if originally the donees took them as tenants-in-common, these 
must be considered to have been thrown into the common stock 
and were consequently impressed with the character of joint 
family property. 


The evidence shows that subsequent to the gift (Ex. A) 
feelings between the Ist defendant and his wife, the 6th defend- 
ant, became strained, that he wanted her and her children to 
leave Perivalipalem to go with him to settle down at Alapadu, 
that the oth defendant objected to this, and that in consequence 
the 1st defendant went over to Alapadu leaving the 6th defend- 
ant and her children at Perivalipalem, and settled down there 
taking to himself a second wife. This happened in 1916. 
Between 1916 and 1919, as the Ist defendant was laid up at 
Alapadu with carbuncle and colic and as he was also absent on 
a pilgrimage to Benares, the 5th defendant managed all the 
Perivalipalem properties and lent a helping hand in managing 
the Alapadu properties also. This management was carried on 
by him im consultation with the Ist defendant. Between 1919 
and 1923 Punnayya, the husband of the plaintiff, was entrusted 
with the management of the Perivalipalem properties, which, 
as already pointed out, included not only the gift properties but 
admittedly joint family properties also. The management by 
Punnayya went on till his death in July, 1923. His management 
did not extend to Alapadu lands. To show that the gift pro- 
perties were thrown into the common stock and blended with 
admittedly joint family properties, some acts of management 


LXV] THE MADRAS LAW JOURNAL REPORTS. 715 


during the three periods— (1) up to 1916, (2) between 1916 and 
1919, and (3) between 1919 and 1923—<consisting in the 
purchase of properties apparently from the joint income of all 
the properties, collection of rents, discharge of debts, etc., are 
referred to by the contesting respondents. These we will 
examine presently. But before doing so we may repeat here 
what we have already pointed out thai the appellant set up a 
case of partition between the 6th defendant and her children on 
one side and the lst defendant on the other, whereby the 
Perivalipalem properties were allotted to the former for their 
share, but this partition has been found against by the Lower 
Court, and this finding has not been attacked before us. This 
has a material bearing as we will show presently on the question 
as to the nature of the subsequent management of the gift 
properties, especially management by Punnayya. 


Having regard to our finding that the gift properties were 
intended to be held by the donees as tenants-in-common, the 
burden of proof that the properties were thrown into the common 
stock lies on the defendants. In 1915, under Ex. V the lst 
defendant granted a lease of the gift properties and the joint 
family properties in Perivalipalem covering an extent of about 
33 acres to one Dasaratha Sriramulu and another. Exs. XI (a) 
and XI refer to the suit brought against them by the Ist defend- 
ant on the lease and to the “ compromise” in which it ended. 
Except the management of all the joint family properties 
generally by the lst defendant or under his supervision, this 
is the only specific act of the Ist defendant prior to his 
departure to Alapadu to which our attention has been drawn. 
We have already referred to Ex. VIII (1913) under which he 
purchased some properties in Perivalipalem. Exs. XV series, 
XLI, XLI (a) and D have been referred to in connection with 
the management by the 5th defendant. A promissory note debt 
due from the Ist defendant under Ex. XV was discharged by 
the 5th defendant as may be seen from the endorsement on the 
note on 23rd May, 1916. From the judgment (see the end of 
paragraph 50) it will be seen that the 5th defendant during the 
period of his management also purchased some property in the 


name of the Ist defendant. Vide Exs D (1916), E (1918) and- 


XX (1917). Exs. XLI and XLIV-A show that the 5th defend- 
ant was maintaining a common account for all the lands. 
Here we may pause for a moment and consider how far 
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the gift properties were treated as joint properties during 
these two periods of management. Admittedly the manage- 
ment was carried on exclusively by the Ist defendant or 
by the 5th defendant at the 1st defendant’s request and after 
consultation with him and under his directions. The 6th 
defendant and her family were maintained by the 5th defend- 
ant and it is nobody’s case that during these periods she or 
her children had any part in the management of the pro- 
perties. In these circumstances it appears to us that no in- 
ference against Punnayya can be drawn from the acts of 
management during these two periods; and further, during this 
time he seems to have been a minor also. Ex. XIII-C, the 
Death Register of Perivalipalem village, which shows that 
Punnayya died in July, 1923, states his age to be 26; but it is 
clear that the document, admissible to prove the date of his 
death, cannot be used as evidence to prove his age; and so, the 
case has been argued on the basis that Punnayya became a 
major somewhere about the year 1918 and not before. 


We will now deal with Punnayya’s management which 
commences from 1919 and continued till his death. Exs. . 
XXXVI and XXVI (a) are two receipts for rent passed by 


Punnayya to Dasaratha Sriramulu for some of the lands in 


Perivalipalem village. Exs. XX XIII (1919) and XXXV (1919) 
are receipts for rent passed by Sriramulu to the 1st defendant. 
Ex. VII isa promissory note executed in favour of Punnayya 
on 15th January, 1921. To complete the history of this promis- 
sory note, it may be mentioned that after Punnayya’s death, 
along with the present suit, O. S. No. 14 of 1924 was instituted 
by the Ist defendant to enforce this promissory note. It was 
held (see paragraph 72 of the judgment) that the suit debt 
belonged to the coparcenary made up of Gangaraju and bis 
sons and grandsons. It appears that no appeal has been filed 
against this judgment. It is clear that the proceeding on the 
promissory note does not affect the question that we are now 
considering as it took place after the death of Punnayya, and 
further, though O. S. No. 14 of 1924 has not been appealed 
against, the question as regards the nature of the gift properties 


„is raised in the appeals in the suits which were tried along 


with O. S. No. 14 of 1924. To return to the management by 
Punnayya, what is argued is that he collected rent from the 
Perivalipalem properties consisting of both the joint family 
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and the gift properties. It is argued that unless the gift 
properties were treated as properties held jointly, he has no right 
to collect the rents from those shares in them belonging to the 
4th and the Ist defendants. In our opinion, from these acts of 
management of Punnayya no such legal inference should be 
drawn. Punnayya had just emerged from his minority and 
was asked by his father to continue the management which was 
carried on before that period by the 5th defendant and the 1st 
defendant himself; and further the 1st defendant himself was 
also having a hand in the management as may be seen from 
Exs. XXXIII, XXXV, etc. Once the gift properties have been 
shown to be properties held by the donees as tenants-in-com- 
mon, the defendants have to show by satisfactory evidence that 
the properties have been treated as joint family properties. 
Treatment of the properties as joint family properties by the 1st 
and the Sth defendants will not affect the case so far as Pun- 
nayya is concerned, and as regards his own management, the fact 
that he merely carried on the management under the supervision 
of his father cannot by itself show that he treated the gift pro- 
perties as joint family properties and thereby waived his 
separate claim to them. While repudiating the case of the 
plaintiff of partition and relinquishment by the Ist defendant of 
his share, based upon the separate management by the 5th de- 
fendant, Punnayya, and other acts—which case has now been 
found in his favour by the Lower Court—the Ist defendant 


makes it clear in his evidence—and this, it may be mentioned, 


is necessary to support his case of non-partition—that the 
management of Punnayya at Perivalipalem was not absolute 
but subject to his directions. This appears from various 
portions of his evidence and cannot be contested by the res- 
pondent; for that forms a part of their case relating to the plea 
of non-partition. The evidence placed before us is not enough 
to bring home to Punnayya that he has consciously surrendered 
his claim to a separate share in the gift properties and elected to 
blend it with the other family properties. a 


Mere management, assuming that it went beyond the 
collection of rents, etc., óf the properties following a course that 
existed before and was adopted as-a convenient arrangement 
more or less to stifle the dissatisfaction of the 6th defendant 
and her family against the lst defendant's marriage and settle- 
ment at Alapadu, and that too not exclusive management—for 


Venkay- 
amma 


y- 
Gangayya. 


Madhavan 
Nair, J. 
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we find his father also collecting rents—is not, in our opinion, 
enough to discharge the burden that lies upon the defendants to 
show that the gift properties have lost their original character. 
For these reasous we would hold it has not been proved that 
the properties gifted under Ex. A have been thrown into the 
common stock and become impressed with the character of the 
joint family properties. 

The last question for decision is whether the B schedule 
properties are accretions to the gift properties and whether the 
outstandings shown in B schedule are traceable to the rents 
collected from the gift properties and their accretions. No 
serious attempt was made by the learned counsel for the appel- 
lant to deal with these issues. B schedule consists of 17 acres 
of land and two houses. The lands consist of eight items. Some 
attempt was made to show that the purchase of items 5 and 8 
of the land covering about 6 acres and 7 cents may be traced 
to Ex. VIII. In this connection the evidence of D. Ws. 1, 9 
and 10 was read tous. The evidence is extremely vague and 
cannot be acted upon. Item 10, one of the houses in question, 
was also stated to have been purchased from the income of the 
gift properties, but there is no satisfactory evidence to prove 


‘it. No further arguments were addressed to us on these issues. 


We hold that the appellant has not shown that the B schedule 
properties are accretions to the gift properties, that the out- 
standings in D schedule are traceable to the rents of the gift 
properties and their accretions. 

In the result the appellant will be entitled to a third share 
in the properties gifted under A and the mesne profits in the 
1/3rd share. As asked for in the plaint the appellant will be 
entitled to future profits from the date of the suit. The Lower 
Court will proceed to pass a final decree in the light of the 
above observations. The appealis allowed. The parties will 
pay and receive proportionate costs. 

K. C. Appeal allowed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT:—MR. Justice MapHavaNn Narr, Mr. JUSTICE 
JACKSON AND Mr. Justice LAKSHMANA Rao. ` 
Subbaraya Goundan and another .. Appellanis* (Petitioner- 


3rd Defendani—Judg- 


nient-debior and nil) 
v 


V. V. R. Virappa Chettiar Bank 
and its partners being Valliappa 


Chettiar and others .. Respondents (Respond- 
ents-Plaintiffs Decree- 
holders). 


Civil Procedure Code (V of 1908), O. 21, R 90—Application under— 
Judgment-debtor adjudicated insolvent pending—A pplication dismissed— 
Appeal by yudgment-debtor—Competency of. 

After the property of the judgment-debtor was sold in execution, he 
filed an application under O. 21, R. 90 to set aside the sale. He was then 
adjudicated insolvent. His application was dismissed by the executing Court. 
The Official Receiver took no steps to set aside the sale but on an appeal pre- 
ferred by the judgment-debtor, the High Court set aside the sale. The 
question was whether the appeal to the High Court preferred by the judg- 
ment-debtor after his adjudication was competent. 

Held, that the insolvency of the judgment-debtor did not per se render it 
incompetent for him to continue the proceedings; that in the present case, the 
assets having been realised before the date of the admission of the insolvency 
petition, the Official Receiver could not claim the benefit of the execution; 
‘that the judgment-debtor whose interests were affected by the sale could not 
only file an application under O, 21, R. 90 but also prefer an appeal against 
the order dismissing it. 

Palaniandi Chettiar v. Kalyanarama Aiyar,(1926) 97 I.C. 486, overruled. 

Kondapalli Tatireddi v. Ramachandra Rao, (1921) 13 L. W. 616, 
approved. 

Appeal against the order of the Court of the Subordinate 
Judge of Coimbatore, dated 18th October, 1929 and made in 
E. A. No. 384 of 1929 in E. P. R. No. 491 of 1927 in O. S. 


No. 246 of 1926. 
K. V. Ramachandra Atyar for appellants. 
T. S. Ananitaraman for respondents. 
The Court (Pakenham Walsh, J.) made the following 
ORDER OF REFERENCE TO A FuLL Benca.—The 1st Appellant 
wasa judgment-debtor in a certain suit and his property was 


sold in accordance with the ‘decree therein and purchased by 
the decree-holders. He filed an.application under 0.21, R. 90 


Se E 


*A. A. O. No. 107 of 1930. _ 11th April, 1933. 





Pakenham 
Walsh, J. 


720 THE MADRAS LAW JOURNAL REPORTS: [ VoL.’ 


to set aside the sale. The application was dismissed by the 
Court of first instance but on appeal to the High Court the sale 
was set aside. The decree-holders then filed a review petition 
on the ground that when the judgment-debtor filed the appeal to 
the High Court he had been adjudicated an insolvent on a creditor’s 
petition and was not competent to file the appeal. These facts 
have been ascertained to be correct and the Official Receiver has 
now consented to continue the proceedings. The initial question is 
whether the appeal by the insolvent was competent or not. There 
is direct conflict of authority in this Court with regard to’ this 
matter. The first case is Kondapalli Tatireddi v. Ramachandra 
Raol, where Spencer and Ramesam, JJ. held that the insolvency 
of a judgment-debtor does not render it incompetent for him to 
continue the proceedings under O. 21, R. 72 by way of an appeal. 
The judgment in this case was delivered on 2nd February, 1921. 
The other case is Palantandi Chettiar v. Kalyanarama <Aiyar3, 
where Phillips and Madhavan Nair, JJ. held that a party to a suit 
after adjudication as an insolvent cannot be deemed to be a person 
aggrieved by it and has therefore no right to institute an appeal 
against the decree in the suit. That related to a matter under 
O. 22, R. 8. The decision in Kondapalli Tatireddi v. Ramachandra 
Raol is not referred to in that case, but the learned Judges 
considered the matter as governed by the Full Bench decision in 
Hari Rao v. Offictal Assignee of Madrass. The Full Bench 
case was a matter arising entirely under the Insolvency Act. 
The insolvent there wished that a particular piece of property 
should not be sold at a particular time and wanted to appeal against 
the order of the Official Receiver to sell it. In this matter the 
question arose whether he was aggrievéd by the order of the 
Offcial Receiver. The Full Bench held that he was nota 
person aggrieved. That case is not a direct authority on the 
position of an insolvent preferring an appeal against an order in 
execution of a deciee passed against him and one of the main 
arguments urged in that case was that the insolvent had no right 
to interfere with the insolvency proceedings and retard them. Here 
the Official Receiver is interested in continuing the appeal. In 
view of the direct conflict of authority between Kondapalli Tati- 
reddi v. Ramachandra Raol and Palaniandi Chettiar v. Kalyana- 
rama Aiyar3 I would suggest to the Chief Justice to refer the 
following questions tò a Full Bench :— i 


“(1) Has the judgment-debtor who has been adjudicated an insolvent right 
to prefer an appeal against an order dismissing an application put in by him 





~ L (921) TL W. 6167 ~-o Z (79268) 97L C. 4B 
3. (1926) L L. R. 49 Mad, 461: 50 M I. J. 358 (E. B.). 
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under O. 21, R. 90 in the course of the execution of the decree passed 
against him? and 

(2) If such an appeal is incompetent in its inception can it be continued 
if the Official Receiver consents to continue it?” 
ON REFERENCE 

K. V. Ramachandra Atyar for appellants. 

C. S. Swaminathan for T. S. Anantaraman for respond- 
ents. 

The opinion of the Court was delivered by 

Madhavan Nair, J.—The questions referred to the Full 
Bench are: 


“ (1) Has the judgment-debtor who has been adjudicated an insolvent 
tight to prefer an appeal against an order dismissing an application put in by 
him under O. 21, R. 90, Civil Procedure Code, in the course of the execution 
of the decree passed against him? and 


(2) If such an appeal is incompetent in its inception can it be continued 
if the Official Receiver consents to continue it?” 


This reference has been occasioned on account of the 
conflict between the decisions in Kondapalli Tatireddi v. 
Ramachandra Raoi and Palaniand: Chettiar v. Kalyanarama 
Aiyara, In Kondapalli Tatireddi v. Ramachandra Raoi it 
was held that the insolvency of a judgment-debtor does not 
render it incompetent for him to continue the proceedings under 
O. 21, R. 72 by way of an appeal. In Palaniandt Chettiar v. 
Kalyanaraina Aiyar3 it was held that a party toa suit after 
adjudication as an insolvent cannot be deemed to be a person 
aggrieved by it and has therefore no right to institute an appeal 
against the decree in the suit. 

The facts of the case under reference are as follows :~~In 
execution of the decree in O. S. No. 246 of 1926 on the file of 
the Subordinate Judge of Coimbatore properties belonging to 
the judgment-debtor were sold on ‘6th March, 1929 and 
purchased by the decree-holders. On 4th April, 1929, the 
judgment-debtor filed an application under O. 21, R. 90, Civil 
Procedure Code, to set aside the’sale- On'15th October, 1929, 
he was adjudicated an insolvent on an application filed'by a 
creditor on 26th April, 1929. On 18th.October, 1929, the 
judgment-debtor’s application to set aside the-sale was dismissed 
by the Court of first instance, but on appeal filed by him on 
16th December, 1929, the High Court set aside the sale on 7th 
October, 1931. The decree-holders then filed a review petition 
on.the. ground that when the judgment-debtor filed the appeal 

1. (1921) 13 LW. 616: =: 9.22 (1926) 97.L C486 

R—91 


F. B. 
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to the High Court he had been adjudicated an insolvent and 
was therefore not competent to prefer the appeal. Notice was 
then issued to the Official Receiver and he has consented to 
continue the proceedings. 


The first question for decision is whether the appeal by the 
insolvent to the High Court was competent or not. On the facts 
of the case there is no difficulty in answering this question. 
The insolvency petition was filed after the properties were 
sold in Court auction and until the sale is set aside the pro- 
perties will not vest in the Official Receiver. The Official 
Receiver has not taken any steps to set aside the sale; and the 
assets having been realised before the date of the admission of 
the insolvency petition he cannot even claim the benefit of the 
execution (vide S. 51 of the Provincial Insolvency Act). It 
follows therefore that the judgment-debtor whose interests are 
affected by the sale can not only file an application under 
O. 21, R. 90, but also prefer an appeal against the Subordinate 
Judge’s order. The respondent relies on O. 22, R. 8, Civil 
Procedure Code, in support of his contention that “ even when 
the proceedings had been properly instituted by the insolvent 
he cannot himself continue them, for if the Official Receiver 
refuses or neglects to continue those proceedings the Court may 
make an order dismissing the suit on the defendant's applica- 
tion”. No doubt this is the view expressed by the learned 
Judges in Palantands Chettiar v. Kalyanarama Aiyarl; but it is 
not noticed in that judgment that O. 22, R. 12, Civil Proce- 
dure Code, makes Rule 8 inapplicable to proceedings in execution 
of a decree or order. As pointed out in Kondapalli Tatireddi 
v. Ramachandra Rao’ O. 22, R. 8 applies to an insolvent- 
plaintiff and is confined to suits when the events mentioned 
therein happen. This decision has not been referred to in 
Palaniandi Chettiar v. Kalyanarama Aiyar!. In the latter 
case the learned Judges relied on the Full Bench decision in 
Hart Rao v. Oficial Assignee, Madras’. But in that case 
the question arose under the Insolvency Act and the 
decision therefore cannot be considered, as observed in the 
order of reference, as a direct authority on the position of an 
insolvent preferring an appeal against an order in execution of 
a decree passed against him under the Civil Procedure Code. 





- (1926) 97 L C. 486. 2. (1921) 13 L. W.616, ° 
3, 21926) LI. R. 49 Mad. 461: 50 M L. eee. 
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The decision in Kondapalli Tatireddi v. Ramachandra Raol 
has been followed in Ramachandra v. Shripan®. In our 
opinion the decision in Kondapalli Tatireddi v. Ramachandra 
Rao! lays down the correct law. For the reasons given above 
we would angwer the first question referred to the Full Bench 
in the affirmative. In this view the second question does not 
arise for decision. 


S.R. First question answered in the afirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PAKENHAM WALSH. 


Baluchami Pillai alias Kuthalalingam 
Pillai .. Petitioner* (Accused). 
Criminal Procedure Code (V of 1898), S. 237—Charges under Ss. 321 
and 322 of Penal Code—Conuiction under S. 160 of Penal Code without a 
specific charge—Legality. 
Before the accused is convicted of an affray, the accused should have 


had clear notice as to the person or persons with whom he was fighting, that 
the place was a public place and that the public peace was disturbed. 


Where the accused was charged with causing hurt and grievous burt but 
the Magistrate acquitted him of both those offences and without framing any 
fresh charge convicted him for affray under S. 160 of the Penal Code, 


Held, that in the absence of a specific charge of affray, the accused must 
be deemed to have been prejudiced in his defence and that the conviction 
should be set aside. F 


Begu v. The King-Emperor, (1925) L.R. 52 I.A. 191: I.L.R. 6 Lah. 226: 
48 M.L.J. 643 (P.C), distinguished 


Petition under Ss. 435,and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional Magistrate of Melur 
Division in C. C. No. 72 of 1932. 

K. V. Srinivasa Aiyar for petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

Orper.—The accused is charged with causing grievous 
burt to P. W. 1 and hurt to P. W. 2. The learned Sub-Divi- 
sional Magistrate acquitted -him of both these offences but 
without framing any fresh charge found him guilty of affray 





1. - (1921) 13 LW. 616. 2 A I.R. 1929 Bom. 202, 
e*Cr. R. C No. 925 of 1932. `- 20th April, 1933. 
(Cr. R. P. No, 851 of 1932.) 
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under S. 160, Indian Penal Code. It is contended that this con- 
viction is illegal both because there is no evidence to establish 
such a charge and secondly because the accused could not be con- 
victed on such a charge without a fresh charge being framed. 

With regard to the first point the prosecutiom case briefly 
was that the accused taxed P. W. 3 with saying that he suspect- 
ed him of breaking an idol and the accused said he would not 
let him go until he proved it. In the, course of argument 
accused caught hold of P. W. 3 and threw him on to the 
ground. Two friends of the accused, who have not been 
charged, assisted the accused and one of them beat P.W. 3 with 
his belt. P.W. 2 came from his house about 20 feet away and 
separated the accused and P. W. 3. The accused then asked 
him what right he had to separate them, produced an aruval 
and cut P. W. 2 on the left side of the head. The accused then 
tan away and P. W. 1 tried to obstruct him by holding out his 
hand. The accused then cut P. W. 1 on the left shoulder with 
the same aruval and made good his escape. On this prosecution 
evidence I agree that there is no material for a conviction of 
affray. Fora charge under S. 159 there must be two or more 
persons concerned. ‘There is no finding by the Court as to who 
the second person concerned is. The statement which the 
learned Magistrate makes is rather an indefinite one: 


“I should not be surprised if there was some sort of general street fight.” 
. Moreover as to disturbing the public peace the learned 
Magistrate finds that 


“there is some discrepancy as to the number of people who collected at 
the spot and exactly at what stage they collected”. 


. He is correct, no doubt, in not attaching much importance 
to this; with regard to the charge of hurt, it is a matter of im- 
portance if the offence is one under S. 159 as to how the public 
peace was disturbed. 

On the second point I consider the objection is good also. 
Begu v. The King-Emperorl is quoted by the learned Public 
Prosecutor where five persons were charged with- murder and 
two of them were convicted of murder and three with dispos- 
ing of the body, an offence under S. 201. Their Lordships of 
the Privy Council held that this latter conviction was not illegal 
because no separate charge was framed. There is, however, a 

: - PP 


1. (1925) LR. 52 LA. 191: LL.R. 6 Lah. 226: 48 M.L:J. 643 (A.Q). 
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connection between murder and the disposing of the body. 
Moreover it has been laid down in Meher Sheikh v. Emperorl 


that if S. 237 is to be applied there must be no doubt about the . 


facts but only about the law applicable to those facts. The 
learned Judges‘do not find anything in Begu v. The King- 
Emperor opposed to this. They say: 


“The true test is*whether the facts charged give the accused notice of 
the offence for which he is going to be convicted though he was not charged 
with it, so that he is not prejudiced by the mere absence of a specific charge. 
A case of no prejudice is met by section 537, Criminal Procedure Code.” 


It is argued by the learned Public Prosecutor that the con- 
viction can be upheld because there was no prejudice in this 
case. I am unable to agree. Before being convicted of an 

` affray the accused should have had clear notice as to the person 
or persons with whom he was fighting, that the place was a 
public place and that the public peace was disturbed. On all 
these points he might have adduced defence evidence if a 
correct charge had been framed against him, and it cannot in 
my opinion be said that he was not prejudiced by not having 
notice of these facts which constitute the necessary ingredients 
of the offence. In the result the conviction must be set aside 
and I consider it unnecessary to order a re-trial. The accused 
is therefore acquitted. The fine, if paid, will be refunded. 


S. R. Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAL 


Pothuru Swamy Babu .. Appellani* (Plaintiff) 
V. ` 

The Union Board, Narasannapeta .. Respondent (Defend- 
ant). 


_ Madras Local Boards Act (XIV of 1920), S. 225—Applicability—House 


tax Wlegally collected—Sutt for refund—Limitation. 


A suit for refund of house tax collected from the plaintiff by the Union 
Board, on the ground that the requisite notice prescribed by the Act was not 
published and that therefore the levy was illegal, falls within the scope of 
S. 225 of the Local Boards Act and is barred by limitation, if brought more 
than six months after the date of the cause of action. 

Lakshmanan Chetti v. The Union Board of Devakottai, (1931) 60 


M.L.J. 600 and Taluk Board of Devakottah v. Chockalingam Chettiar, 
1932 M.W N. 1089, dissented from. 





1. (1931) LL.R>59 Cal. 8. 
2. (1925) L.R. 52 LA. 191: LR. 6 Lah. 226: 48 M.L J. 643 PC). 
"S. A. No. 108 of 1929.. . 4th April, 1933. 
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Municipal Counce, Dindigul v. Bombay Co., Ltd., (1928) LL.R. 52 Mad. 
207 : 56 MLL.J. 525, relied on 


Appeal against the decree of the District Court of Ganjam 
in A. S. No. 205 of 1927 preferred against the decree of the 
Court of the District Munsif of Chicacole in O. S. No. 327 of 
1926. 

- C. Sambasiva Rao for appellant. 

Respondent not represented. 

The Court delivered the following 

Jupoment.—The appellant sued the Respondent, the Union 
Board of Narasannapet, for refund of Rs. 118-8-0 and interest 
thereon being the amount of house tax for 1924-25 illegally 
collected from him on Ist May, 1925. The suit was brought 
on 6th May, 1926. To the defences on the merits it is 
needless to refer as it has been held by both the Courts below 
and is no longer questioned that the levy was illegal as an 
essential notice was not published. The only point for decision 
is whether the suit was barred by limitation being brought 
more than six months after the date of the cause of action as 
provided by S. 225 of the Local Boards Act, 1920, as it stood 
before the amendment of 1930. The learned District Judge 
` as held the suit barred and the plaintiff appeals. 


The appellant mainly relies on Lakshmanan Chetti v. The 
Union Board of Devakottail, where Madhavan Nair, J. held in 
February, 1931, that the above section is applicable only to suits 
for compensation and damages; and also that a suit for a 
declaration that a Union Board is not entitled to levy profes- 
sion tax and for recovery of the tax illegally collected is not a 
suit for compensation or damages and does not require notice 


. under the section. Although this decision was not on limitation 


but on notice the reasoning would equally apply to limitation 
under the section. As against this there is the decision of the 
late Chief Justice and Madhavan Nair, J. in Municipal Council, 
Dindigul v. Bombay Co.3 ın April, 1928, where, in holding that 
a suit for company’s tax illegally levied by the Dindigul Muni- 
cipality is not governed by the six months’ period prescribed 
by S. 350 of the District Municipalities Act (V of 1920) corre- 
sponding to S. 225 of the Local Boards Act (XIV of 1920), both 





1. (1931) 60 M_L.J. 600. ° 
2. (1928) I.L.R. 52 Mad. 207: 56 M.L.J. 525. 
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the learned Judges expressly founded themselves on the words 
“suit for damages or compensation” in S. 350 of the former 
Act but for which the decision would have been otherwise. The 
` Chief Justice observed that he was quite prepared to concede 
that if an action for money had and received sounds either in 
tort or implied contract in this country, it would be within the 
words of S. 350 of Act V of 1920 and that the Plaintiff 
company would be time-barred ; because either form of such an 
action would obvionsly be a suit for damages or compensation 
within the meaning of the section. He added that he was pre- 
pared to think that if the draftsman had not added the quali- 
fication “for damages or compensation,” in that case the arrears 
claimed could not be recovered. Madhavan Nair, J. discussing 
the effect to be given to the words “suit for damages or com- 
pensation” in S. 350 said that the corresponding S. 260 (1) of 
the old District Municipalities Act (IV of 1884) corresponding 
to S. 156 of the Local Boards Act (V of 1884) used the 
words no “action shall be brought” thus bringing within its 
scope all descriptions of actions as under the English Law. He 
added that in view of the express language “suit for damages 
or compensation” used in the Indian enactment it was no use 
discussing whether the suit before them sounded in contract or 
tort. It thus seems by parity of reasoning that according to 
the then view of both learned Judges in Municipal Council, 
Dindigul v. Bombay Co1the language of S. 225 of the Local 
Boards Act, 1920, which is similar in generality of application 
to all suits to S. 156 of the Local Boards Act of 1084 and in 
that respect differs from the language of S. 350 of the District 
Municipalities Act of 1920 is not to be confined to suits for 
compensation and damages and that this limit was placed in 
S. 350 of the District Municipalities Act, 1920, only on account 
of the express words above mentioned. 

But in the later case, Lakshmanan Chetti v. The Union 
Board, Devakottai8, Madhavan Nair, J. held that even without 
any words in the section which limit S. 225 to suits for compen- 
sation and damages, it is to be limited as if these words were 
there and understood as in the earlier case. For this he relied 
on earlier decisions on the corresponding provisions of the 
Local Boards Act and District Municipalities Act of 1884, Syed 





® 1. (1928) I. L.R. 52 Mad. 207: 56 M.L.J. 525. 
2. (1931) 60 MLL.J. 600. 
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Ameer Sahib v. Venkataramal, President of the Taluk Board, 
Siwaganga v. Narayanan’, Srinivasa v. Rathnasabapathi3 and 
Govinda Pillai v. The Taluk Board, Kuinbakonam4. Having so 
limited the section by words which are not found there and which ` 
were considered the deciding [actor in Municipal Council, Dindi- 
gul v. Bombay Co.5, he thereupon applied to the Local Boards 
Act the doctrine enunciated in that case with respect to District 
Municipalities that in India a suit for money had and received 
is not one for compensation or damages but for an equitable 
remedy binding on the conscience of the defendant ex acquo et 
bono and therefore is not governed by S. 225 of the Local 
Boards Act. In Civil Revision Petition No. 1147 of 192850 in 
August, 1932, Sundaram Chetty, J. followed Lakshmanan Chetti 
v. The Union Board, Devakotiat® and held that a suit for re- 
covery of profession tax illegally levied is not governed by the 
six months’ limitation provided in S. 225 of the Local Boards 
Act. Both because the earlier case is a decision of a Bench and 
because the reliance on the difference in language emphasized 
therein appears to me to be more in accord with rules of statu- 
tory construction, I prefer to follow it. The Privy Council 
have condemned on more than one occasion the practice of 
construing Indian statutes like the Madras Local Boards Act 
which are from time to time wholly repealed or re-enacted or 
extensively amended by the language of those which they 
replaced or of similar legislation elsewhere in India or England 
on an assumption that no change in the law was intended and 
thereby declining to give effect to the words. Henrietta Muir 
Edwards v. The Attorney-General of Canadat, Norendra Nath 
Sircar v. Kamalbasini Dasi8 and Ramanand Kuer v. Kalawati 
Kuer®. I shall now refer to the cases. 

In Syed Ameer Sahib v. Venkataramal the suit was to 
recover land on which a Local authority (Panchayat of 
a Union) had wrongfully trespassed and erected a latrine. 
The question of limitation arose on S. 156 of the Local 


1. (1892) LL.R. 16 Mad. 296. 2. (1892) LL.R. 16 Mad. 317: 3 ML J. 12. 
3. (1892) LL.R. 16 Mad. 474: 3 M.L J. 124. 
4. (1908) LL.R. 32 Alad. 371: 19 M.L.J. 333 (F.B.). 
5. (1928) LL.R. 52 Mad. 207: 56 M.L.J. 525. 
5a. Reported in The Taluk Board of Devakotiah v. Chockalingam 
Chettiar, 1932 M W.N. 1089.—S. R. 
~ 6 (1931) 60 ML J. 600. 7. (1929) 58 M.L.J. 300 (P. C). 
8. (1896) L.R. 23 LA. 18: LL.R. 23 Cal. 563 at 571:6 M. L. J. 71 (P. Ca. 
9. (1927) L.R. 55 LA. 18: LL.R.7 Pat. 221 at 227: 54 MLJ. 281 (P. C). 
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Boards Act (V of 1884) which prescribed six months for 
actions brought for anytbing done or purporting to be done 
under that Act. All that was decided was that it was not the in- 
tention of the legislature to allow Local Bodies to appropriate the 
lands of private individuals otherwise than under the Land Ac- 
- quisition Act or curtail the rights of such individuals by cutting 
down the period provided by the general law of limitation-for 
suits for land. - It was held that the section only applied to suits 
for compensation claimed for wrongful acts committed under 
color of the Act. With the greatest respect to the learned 
Judges (Madhavan Nair and Sundaram Chetty, JJ.) this: deci- 
sion is not in any way an authority in support of the proposi- 
tion that a suit for recovery of profession tax wrong fuliy levied 
under color of the Local Boards Act is not governed by the 
S. 156 then under consideration. On the contrary the reference 
to Chunder Sikhur Bundopadhya v. Obhoy Churn’ Bagchi); 
Joharmal v. The Municipality of Ahmednagar? and The Muni- 
cipal Committee of Moradabad v. Chatri Singh’. would shew 
that all that was décided following those cases was that suits 
for land are not within the section. I have little doubt, if it 
had arisen for decision, the Court would have held. that a suit 
like the present one is within the section. J 

Similarly the suit in President of the Taluk Board, Si: 
ganga v. Narayanan4 was for an injunction against 4 Taluk 
Board and a Union to restrain them from interfering with 4 wall 
which they threatened to demolish unless the plaintiff removed 
it. The question was whether notice of suit as required by 
S. 156 of the Local Boards Act was necessary and it was held 
that the section applied only to-suits for compensation and for 
damages (t.e., to money claims in respect of acts already done) 
and that the principle of the provision for notice is to allow 
public bodies time for tender of amends to avoid litigation and 
that it did not apply to suits for declaration of title to immov- 
able property and for an injunction to restrain future acts 
nterfering with such property. 

. This principle was again affirmed in the Full Bench decision 
in Govinda Pillai v. The Taluk Board, Kumbakonams, which 
was decided after S. 156 was amended by Act VI of 1900 and 

1. (1880) LL.R. 6 Cal. 8 (F.B.). 2. (1878) I L.R. 6 Bom. 580, 

. 3. (1876) LL.R. 1 AIL 269. 


. (1892). I. L. R. 16 Mad. 317: 3 M.L J. 12. 
5. O TLR Se a hie 19 M.L.J..333 (E. B.), 


R—92 
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it was held that a suit for injunction against interference with 
plaintiff's enjoyment of his land is not within S. 156 and that 
neither the notice nor the period of limitation prescribed by 
that section applied to such suits. The decision relied with 
approval on Mahamahopadyaya Rangachariar v. The Municipal 
Council of Kumbakonamnil a case under the corresponding S. 261 
of the District Municipalities Act, 1884 and quoted with approval 
the language of Subramania Aiyar, J. at page 545, that “suits 
referred to in clause (1) of S. 261 are by its very terms those 
which relate to acts ‘done or purporting to be done’ whereas, a 
claim for an injunction is with reference to what is apprehend- 
ed will be done in the future’. There is as little in this 
decision to support the proposition in Lakshmanan Chetti v. 
The Union Board of Devakottai8 as there is in the two decisions 
previously cited. 


« The last case relied on is Srinivasa v. Rathnasabapathi3, 
a decision under S. 261 of the District Municipalities Act, 
1884. There the Municipality of Negapatam purporting 
to act under a contract made with its lighting contractor 
forfeited a deposit made by him for the due performance 
of the contract on the allegation of default. It was held 
that the contract was not one for which any special provision 
was made in therWistrict Municipalities Act and could not be 
placed in a different category to a contract made with any pri- 
vate individual. The principle was again affirmed that the cases 
contemplated in S. 261 are suits for compensation and dama- 
ges for acts done or purporting to be done under color of the 
Act and not suits governed by the general law of contract. 
Therefore the suit was governed by the ordinary law of limi- 
tation for compensation for breach of contract. With the 
greatest respect, this is the same principle which runs through 
similar legislation in England and India and is referred to 
by the Chief Justice in Govinda Pillai v. The ‘Taluk 
Board, Kumbakonain4 and lends no support to the view in 
Lakshmanan Chetti v. The Union Board of Devakottai’ that 
where, as in this case, powers given to a Local Body to impose 
taxation are illegally exercised under color of the Act govern- 
ing that Local Body, a suit for the return of the sum wrongfully 
1, (1906) I, L. R 29 Mad. 539; 16 M. L. J. 582, 
2. (1931) 60 M.L.J. 600. A 


3. (1892) LL.R. 16 Mad. 474; 3 M.L.J. 124. 
4. (1908) LL.R. 32 Mad. 371 at 374: 19 M.L.J. 333 (F,B.). 
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levied is not one in the words of S. 225 of the present Local 
Boards Act “on account of any act done or purporting to be 
done in pursuance or execution or intended execution of this 
Act”. The reference in some of the cases to suits for compen- 
sation and damages as the proper scope of the sections consi- 
dered is to draw the distinction between money claims arising 
out of acts already done under color of the Act on the one hand 
and suits for land or for injunction for threatened injury or 
for things done dekors the special powers given by the Act on 
the other. The distinction was not between compensation and 
damages on the one hand and money had and received on the 
other. 


The present is nota suit for land, nor for an injunction 
against threatened injury, nor for breach of contract or other 
wrong dehors the Local Boards Act in which the Local Board 
occupies the same position as any other party; but it is for 
compensation in money with interest thereon for money exacted 
from the Plaintiff by the Local Board by a purported exercise 
of powers given by the Local Boards Act but in excess of them 
because done without observing the necessary formalities pre- 
scribed for the exercise of those powers. The case falls exactly 
within the scope of S. 225. -I am unable to see anything in the 
decided cases or in the language of the section as contrast- 
ed with that of the corresponding S. 350 of the District 
Municipalities Act considered in The Municipal Council, Dindi- 
gul v. The Bombay Co.!, which would justify the exemption of 
such a case from the operation of the section. In my humble 
opinion and with the utmost respect, I think that enquiry into 
the historical origin, in actual or imputed contract, of suits for 
money had and received and reference to the jurisdiction of 
Indian Courts being alike extended to equitable as to legal 
claims irrespective of their historical origin are irrelevant to the 
construction of the section in question and I think that to 
exclude such suits as the present from its operation would be to 
defeat the object with which it is framed to protect Local 
Bodies from long periods of limitation for money claims 
arising from irregular exercise of their powers and to give them 
a chance of tendering amends before a suit is brought. 


2 0 mm cca OS 


1, (1928) LL.R. 52 Mad. 207; 56 M.L.J.-525, 
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The decision appealed from is right and the appeal’ is 
dismissed. 


S: R. i aa à Aa dismissed: 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mnr. JUSTICE CURGENVEN. 


Ramaswamy Naicken | .. Pettttoner* (Complainant in 
C. C. No. 107 of 1931 on the 
_file of the Court of the Sub- 
Divisional Magistrate, Tiru- 
vannamalai) `` 
v. 


Dandakaran and others- .. Respondents (Accused) in do. 


Penal Code (XLV of 1860), S. 379—Attachment of cattle by amin— 
Sureties having custody of attached property—Rescue of cattle by third 
party claymant—Offence of theft. — 

In cases of rescue from lawful custody the presence of the element of 
dishonesty is a necessary condition for a conviction for theft. Where certain 
buffaloes which had been attached under a decree by an amin and which had 
been handed over to two persons on their furnishing security were rescued 
by the accused who pleaded that they owned the cattle and not the judg- 
ment-debtor, | 

Held, that though the accused might have committed an unlawful act in 
taking the cattle out of the custody of sureties, they were not guilty of theft, 

Distinction between cases’ of rescue by judgment-debtors and their 
agents, and rescue by third persons pointed out. 

Thomas Knight, (1908) 1 Cr. App. R. 186 and Emperor v. Kamla Pat, 
(1926) EL.R. 48 AlL 368, considered. 


` Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
‘ment of the Court of Session, North Arcot Division, in Criminal 
Appeal- ‘No. 46 of 1931 preferred against the judgment of the 


‘Court of the Sub-Divisionat Magistrate of Tiruvannamalai in 
“C. C. No. 107 of 1931. - 


G. Gopalaswamy for petitioner. 

A. Viswanatha Aiyar and S. Vepa for respondents. 
' The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 

The Court made the following i 

Orpge.—In this case a conviction of theft w was Via upon 
the rescue by the respondents of certain buffaloes which had 
been attached under a decree by an amin and had been handed 





op ue, eee eet eet Gas aaa = 7 
*Cr. R. C. No. 688 of 1932. ; - 16th November, 1932, 
(Cr, R. P. No, 643 of 1932.). ` werk fe 7 
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over to two persons on their furnishing security. The con- 
viction has been set aside and the respondents acquitted by thé 
learned Sessions Judge and this is a revision petition against 
the acquittal. : f 


The first question which it raises is whether in the circum- 
stances the respondents’ act in rescuing the buffaloes amounted 
to theft. It may very well be that they committed an unlawful 
act in taking them out of the custody of the sureties, but it does 
not seem to me necessarily to follow that that unlawful act was 
in the nature of theft. The finding of the lower appellate Court, 
though it is expressed in somewhat indefinite terms, appears 
to be that the respondents actually owned the cattle which were 
attached and that they did not belong to the judgment-debtor. 
Such a case, of course, differs entirely from one in which the 
property attached is rescued either by the judgment-debtor or 
by somebody on his behalf. Ihave been referred to Emperor 
v. Kamla Pati for support of the proposition that in all cases 
df resctie from lawful custody (that particular case was from 
the possession of a receiver in insolvency) it must be held that 
theft is committed. But I do not find that the question of the 
presence of the element of dishonesty has been very explicitly 
discussed by the learned Judges. Mukerji, J. does not appear 
to allude to it and only points out that it is not in accordance 
with public policy to allow persons in the position of receivers 
etc. to be dispossessed of property except by due process of law; 
and Sulaiman, J.-contents himself with the view that any per- 
son who takes possession of such property would obviously be 
guilty under S. 379 if he knew that the property had been 
attached and was therefore necessarily acting dishonestly. The 
learned Public Prosecutor has shown me an English case, 
Thomas Knighi8, where this particular point of the ownership 
of the property attached was considered and it was held that 
where the property of which execution had been taken belonged 
to the person who had rescued it and not to the judgment- 
“debtor, he could not be found guilty of larceny; and, contrari- 
wise that only if the execution had been issued against the 
goods of that person could he have been held so guilty. This 
‘seems to me to express a very reasonable position though I do 


not think it is really necessary to reach a definite decision on the 
7 Bis x 


1. (1936) LL.R. 48 AIL 368. 2.(1908) 1 Cr. App. R. 186, 
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point here, because even were the act technically theft I have 
not been satisfied that the acquittal in this case ought on general - 
grounds to be revised. The petition is presented by an agent 
of the decree-holder and although it is quite rightly urged upon 
me that it is against public policy to allow such rescues to take 
place, I cannot but think that it is the business of those who are 
responsible for the administration of justice to take action 
where necessary and not to leave it to a private complainant. 
And if the buffaloes really did belong to the respondents I am 
clear that the case is not a fit one to exercise the powers of 
revision. I therefore dismiss the petition. 


B. V. V. Petition lirai 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PAKENHAM WALSH. 


Appavoo Asary .. Appellani* (Plaintiff) 
v. 
Sornammal Fernandez and another .. Respondents (Defend- 
ants). 


Civil Procedure Code (V of '1908), O. 3, R.1, O.9, R. 12, O. 16 and 
O. 20, R. 1.—Judgment for part of relief claimed before case is fully heard 
—Legality—A pplication to examine opposite party as witness—Proper pro- 
cedure—Striking off of defence for disobedience to witness summons— 
Propriety of. 

The delivery of judgment for only part of the relief asked for before 
the plaintiff has closed his case and his argument hasbeen heard is clearly 
illegal. 

Where one party desires the presence of the opposite party in Court for 
the purpose of examining him as a witness the proper procedure to adopt is 
the one under O. i6 and not the one under the proviso to O. 3, R. 1, Civil 
Procedure Code. 

Striking off of the defence is a highly penal procedure and so the order, 
disobedience to which is made the ground for doing so, must be free from 
any possible ambiguity. Where the plaintiff applied to the Court under O. 3, 
R. 1 to direct the personal appearance of the defendant but the order passed 
by the Court directed the defendant to appear to be examined as a witness 
for the plaintiff, disobedience to that order should only be treated as disobe- 
dience to a witness summons and would not justify the striking out of the 
defence. 

It is not proper to strike out the defence for the disobedience of one of 
the defendants to an order of Court directing his personal appearance when 
the other defendants are minors and their interests would thereby be pre- 
judiced. ; 

Anni Ammal v. Muthukumara Chettiar, (1912) 23 M.L.J. 676, relied on. 

Ayya Nadon v. Seeni Ammal, (1919) 11 L.W. 289, distinguished. 





*S. A. No. 118 of 1929, 22nd March, 1933, 
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Second Appeal against the decree of the Court of the 
Subordinate Judge of Tuticorin, dated the 13th August, 1928 
and made in A. S. Nos. 213 and 229 of 1926 preferred against 
the decree, dated the 7th August, 1926, of the Court of the 
District Munsif of Tuticorin in O. S. No. 244 of 1924. 

A, Swaminatha Atyar for appellant. 

T. L. Venkatarama Aiyar for respondents. 

The Court delivered the following 


JupGMENT.—The appellant brought the suit for payment 
for work done by him for the Ist defendant’s deceased husband 
Cruz Machado who was a merchant in Tuticorin. His case 
was that he was engaged by the Ist defendant’s husband to 
work in his salt pans and on some schooners, a bungalow, sheds, 
etc, and that he had settled accounts with Machado up to 
August, 1917. Further dealings began on the 10th of February, 
1918 and went on during the lifetime of Cruz Machado who 
died some time in July, 1922. The plaintiff then approached 
the Ist defendant, his widow, who asked him ‘to go on with 
the work and he did so till the 7th of March, 1923. There was 
a settlement of accounts between himself and the Ist defend- 
ant attempted by P. Ws. 2 and 3 from which nothing resulted. 
Consequently the suit was launched’ for the recovery.*of the 
amount due to the plaintiff and Rs. 2,736-4-11 was claimed as 
due. 


The trial began on the 15th April, 1926, and was transfer- 


red to the Court of the District Munsif of Tuticorin and was 
taken up there on the 22nd June, 1926. The case was heard 
on the 23rd March, 1926, 29th June, 1926 and 10th July, 
1926, by which time nine witnesses on the side of the plaintiff 
had been examined and certain exhibits filed. On the 15th 
April, 1926, the plaintiff had made an application under O. 3, 
R. 1 and S. 151, Civil Procedure Code, praying that the Court 
should issue an order directing the Ist defendant to appear 
before the Court; and this was accompanied by an affidavit in 
which he said that the Ist defendant knew about the matter and 
could speak the truth, but she was being kept back by Seshayya 
Fernand, her father. On this, the Court passed an order on 
the 2nd of August, 1926, that the 1st defendant should appear 
ir? Court on the 5th of August, 1926. She did not appear on 
that date. The suit was adjourned to the next day. On that 


_Appavoo 
Asdry 
Uy 


i 
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day an application was.put in on behalf ofi the Ist’ defendant 
asking'that there should be stay of execution and consequences 
of the order of Court, dated-the 2nd August, 1926, and that her. 
appedrance should be excused for two weeks or any reasonable 
time the.Court might grant. The Court by its order passed 
that day dismissed this petition and under O. 9, R. 12, struck 
out the defence of the 1st defendant. The entry in the B'Diary 
on that date is as follows :— E 


“ ist defendant does not appeär. There is therefore no appearance ot. 
defendant. - The Court will proceed as stated in `O. 9,R. 12 Judgment 
reserved, ig 


' The District Munsif proceeded to dette: the judgment on 
the next day. He rejected the greater part of the plaintiff’s 
claim holding that the plaintiff’s evidence was untrustworthy, 
that his accounts had been cooked. up and that the agreement set 
up with Ist defendant had not been made out; but on the evi- 
dence of P. W. 2 that-the Ist defendant ud offered to pay 
Rs. 500 he gave the plaintiff a decree for that amount. Both 
sides appealed and the lower appellate Court allowed the 1st 
defendant’s appeal and dismissed the plaintiffs suit with costs 
throughout. ‘Against that judgment the plaintiff has preferred 
this second appeal. — 

`. The judgment of the jise adler Court is, T consider 
unsatisfattory in several respects The learned Subordinate 
Judge says with regard to the application put in by the plaintiff 
under O. 3, R. 1, Civil Procedure Code, that “no final order 
appears to have been passed by the Lower Court”. Whatever 
the effect of the final order was, which I shall discuss later on, 
there is no question that by the order dated the 2nd August; 
1926, the Ist defendant was ordered to appear in Court. He 
remarks.: 


“No Court of law would be justified in ordering a party to appear in 
Court on an application put in under O. 3, R. 1, Civil Procedure Code, except 
for very good reasons ;” 


and in that remark he is undoubtedly correct. “In Ayya 
Nadan. v. Seeni Ammal it was held that where one party 
desires the presence of the opposite party in Court for the pur. 
pose of examining him as a witness the proper procedure to 
adopt is the one under O. 16 and not the one under the proviso 
to Ò. 3,-R.1, Civil Procedure Code. It is argued for the 
plaintiff that the lower appellate Court i is -wrong in saying that 





ble 2-1, (19199-11 L, W. 289. 


tzv] THE MADRAS LAW fotiRNAL REPORTS. 737 


the plaintiff did not desire to examine the Ist defendant as his 
witness and in the appeal petition to this Court, paragraph 9, it 
is stated that a number of summonses were taken out for her 
on various dates up to the 2nd of July, 1926. Whether this 
last statement is correct or not I am not in a position to say, as 
the summonses have not been submitted with the record. But 
assuming that the plaintiff did try to summon the Ist defendant, 
he took no further steps to enforce the summons by way of 
arrest or otherwise; instead of that he had resort to an appli- 
cation under O. 3, R. 1, which as pointed out is a remedy to 
which he is not entitled. When thé learned Subordinate Judge 
goes on to say that 


“the Lower Court was therefore wrong in recording that it had no other 
alternative than to proceed under O. 9, R. 12, Civil Procedure Code,” 


while the remark is correct, it carries us no further because 
assuming that the Court did issue an order for appear- 
ance under O. 3, R. 1, which was disobeyed, the learned 
District Munsif was perfectly entitled to strike out the defence. 
The power of a Court to strike out defence when an order is 
disobeyed is recognised in Vaiguntathammal v. Valliamman1 


and Desari Venkatacharyulu v. Manchala Yesobua and itis a - 


matter within the power and discretion of the trial Court which 
it is not for the appellate Court to canvass. With regard to the 
argument that the judgment should not have been delivered 
without the plaintiff's case being closed and arguments heard, 
the Subordinate Judge says: i 

“The last witness for the plaintif was examined on 10th July. I can- 
not conceive what further evidence plaintiff could let in now or would have 
letin before the Lower Court. There is absolutely no justification for the 
preposterous request made by the appellant’s vaki? for a remand in the case. 
Plaintiff, in my opinion, has exhausted all available evidence.” 

Now, assuming that the defence of the Ist defendant was 
rightly struck off—a matter with which I shall deal later—it is, 
no doubt, perfectly true that the plaintiff was not thereupon 
necessarily entitled to a decree for the relief claimed. He was 
not in any better position than if the Ist defendant had been 
ex parte; andin Satyendra Nath v. Narendra’ it has been 
pointed out that 


“great caution should be exercised when suits are heard ex parte. This 
principle is of universal application, . . The fundamental principle of law is 





“i (1917) LL.R. 41 Mad. 256. 2. (1931) 61 MLLJ. 477. 
3. (1923) 39 CLJ. 279, 
R—93 
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that the plaihtif, when-Re comes fo;Court, myst prove- hig casd -And hè must 
prove it to the eee ofthe Court. His burden is not lightened because 
the defendant is absent; dn the other hand the responsibility ‘is increased if 
one’ sense, for ax obsérved by Sir Lawrence Jenkins in Deonandan y: Janki 
Singh? when a matter is heard ex parte in the absence of one of the contest- 
ants who is not represented, it is the duty of the counsel to bring tof 
notice of the! Court adverse as well as favourable authorities.” 


The plaintiff haying admitted that Cruz Machado had 
rade some part payment for his work had to prove what work 
he had-done before his death, how much he had got for that 
and what was'the balance; and certainly he had to prove the 
agreement With the 1st defendant and the work-‘done for her- 
But granting-that he had to prove all this, it seems to me ‘clear 
that the Court could not close the case of the plaintiff without 
hearing his evidence in full and his counsel’s argument, unless’ 
indeed it intended-to grant him a decree in full. It has been 
pointed out to me that there is evidence adduced that Crud 
Machado fnaintainéd"’ accounts and that some accounts have 
been produced on.the side of the defendants, on which it was 
argued that the plaintiff was prepared to rely.’ The delivery of 
judgment for only part of the relief asked for before plaintiff 
had closed his ċase and his argument has been heard was clearly 


` illegal and:calculated to prejudice the plaintiff ane oe suit must 


be remanded for re-trial.’ 


' TF think it ‘tecéssary however to state the position of the Ist 
defendant. “ Striking Of of the defence is a highly penal pro- 
cedure and therefore the’ order, disobedience to which is made 
the ground for doing so, must be free from any possible 
ambiguity. Now, it iş truè that the application of the plaintiff 
for the’ appearance of the 1st defendant was under O. 3, R. 1; 
but when -:we come’to the order passed on the 2nd August, 1926; 
it begins as follows :— 


WW THe plaintiff in the shit applies by this petition to have the Ist defend- 
ant prodyced in Court and examined as his witness.” i 


1. Then comes apart of the order which is not very -relevant 
ta the matter we are considering except this sentence: 


ty ."From:the very beginning plaintiff has been urging the Court to have the 


dgfenpant pxa pineg as he expects that , defendant will nee to the truth 
according to 


The plaintiffs own case hefore me is ihat he had been, 
summoning the 1st ‘defetidant for, being examined as his wit- 
ness; and the statement.in the order about the plaintif- urging 





“1. (1916) L.R. 44 LA, 30: LLR. %4 C. 573: 32 M.LJ, 206 (B.C), 
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the Court to have the defendant examined must ref€f to this’as' 
there was no previous applicanon under O. 3, Ry r. . Finally the 
drier says: G 

“ “T-think it is necessary in the interests‘ of justice that the “deféddant’ 
should be ordered to appear in person in Court for her belag examined: .No 
doubt, if defendant be ‘examined on the side of the plaintiff, plaint will, 
take the risk of being bound by her statement on oath, The: defendant will 
dppear in Court on 5+-8—1926,” : 

1 “Reading this order it seems tô me clear that it is ah order 
fo the defentlant to appear to be ‘examined as‘a witness for the 
plaintiff. There is certainly nothing'i in it inconsistent with such 
a view and where we are considering an order whic ‘may, if’ 
disobeyed, lead'to- highly penal consequences,’ it ‘should be con- 
strued in favour of the defendant if there is any ambiguity. It 
has been argued that the Ist defendant has by the petition put 
in by her | on the 6th August, 1926, read the order as‘one’ fot her 
appeatance to be examined by Court and it cafinot be denied’ 
that in the orderpassed ° Tejecting this ' petition ‘the’ ‘learned’ 
District Munsif seems to consider that his previous ‘ordet was’ 
of that natufe and he therefore: proceeded to ‘strike’ off thé’ 
defence.t But we have fo be guided, not-by what ithe Ist défend- 
ant-or the learned - District. Munsif. thimselé«: subsequently: 
thought thatthe order meant but by the -terms of ‘the-drder 
itself which: starts without any ambiguity by saying that the 
petition was ‘oneby the plaintiff to have thé Ist défendant prov 
duced in Court’and examined as his witness. It i¥ conceded’ 
that if that was the nature of the order—if the:ist-‘deferidant 
had been ordered to appear as a witness for the plaintiff—then, 
disobedience to: that order wilf be merely disobedience to a 
witness summons agd would not; justify the striking out of the 
defence. I must therefore hold that the striking oyt of the 
defence was nat justified for disobedience to such an order. 


A second ground is put forward against the order striking 
out the defence, namely, that defendants 2and 3 whoare minors 
should not be made to suffer for the failure of the Ist defend- 
ant to appear. Two cases in this connection have been quoted, 
one on each side. In Anni Amma v. Muthukumara Chettar1 
Sadasiva Atyar, J. held that 


“A Court has jurisdiction to direct the personal appearance of parties 
at any stage of the case evenin the absence of specific provisions in the 
Code; but a Court has no power to visit the disobedience of a next friend 


Se ee E ae Se ea Li oS 
SE 
7 See fr. a ` ` ja, 8 SS ` ` > 
k ey Th SRS KAIN 4 


‘1, '€1912) 23 M.L.J. 676, 
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of a-minor plaiitiff to the Court’s order to‘appear, on the minor himself, and 
to dismiss the suit on that, account” 

On the other side is quoted Ayya Nadan v. Seeni Ammall 
where it was held that in the case of a lunatic the only way the 
Court can give an order for his appearance is by directing his 
guardian to produce him; when such an order is given, it is in 
effect an order to the defendant to appear in person and the 
failure to comply with it will enable the Court to act under Rule 
12. In that case Anni Ammal v. Muthukumara Chettiar3 is men- 
tioned and distinguished. There is a clear distinction between 
the two cases, because in the former case the guardian was not 
ordered to produce the minor butto appear on their behalf, 
whereas,in the latter case the guardian was ordered to produce 
the lunatic. The two cases are not, therefore, really in conflict. 


-In the present case the 1st defendant was ordered to appear not 


even specifically as representing the minors but apparently only 
as representing herself. In such a case the decision in Ayya 
Nadan v. Seent Ammali would apply and disobedience to such 
order could not be made to prejudice the minors’ case. 
. Inthe result the decree of the lower appellate Court is set 
aside, as also the decree of the trial Court. The order striking 
out the defence of the 1st defendant is also set aside. The case 
must be remanded for trial to the Court of first instance after 
allowing the plaintiff to close his case and the Ist defendant to 
close hers, unless for any further disobedience to any order of 
Court it should be necessary again to take action under O. 9,- 
R, 12. 

Costs throughout will abide the result of the decree. 


The stamp duty in this and the appellate Court will be 
refunded, © - 


S.R Appeal aHowed. 


a Es Se ee 
1. (1919) 11 L.W. 289. 2. (1912) 23 M.L.J. 676. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—Mnp. Justice Remty and Mr. JUSTICE BURN. 


S. M. Arumugha Chetty ,. Appellani* (Plaintiff) 
Ranganatham Ghetty :. Respondent (Defendant). 


Hindu Law—Partition—Agreement between iwo coparceners not to 
exercise right of partition for a certain time—Validity of. 


An agreement between two coparceners for consideration not to exercise 
their right to partition for a certain time or cual a certain event or for their 
lives is not invalid. 


Ramlinga Khanapure v. Viru Pakshi en ties I. L. R. 7 Bom. 
538, not followed. 


Rajender Dutt v. Sham Chund Mitter, (1880) I. L. Rb Cal. 106; 
Srimohan Thakur v. MacGregor, (1901) I. L. R. 28 Cal. 769; Krishnendra 
Nath Sarkar v. Debendra Nath Sarkar, (1908) 12 C. W. N. 793 and Rup 
Singh v. Bhabhuti Singh, (1919) I. L. R. 42 All. 30, relied on. 

On appeal from the judgment of the Hon’ble Mr. Justice 
Wallace, dated 16th March, 1932 and made in C. S. No. 164 of 
1930 in the ordinary Orginal Civil jurenion of the Bilge 
Court. 


C. Viraraghava Aiyar and T. R. Sundaram for E 


K. S. Krishnaswani Aiyangar for Si mmasaregraves and 
Thyagarajan for respondent. 


The Court delivered the following 


Juvements. Reilly, J—The Plaintiff and the Defendant, 
his grandson, are the only coparceners ina Hindu joint family. 
The Plaintiff sues for a declaration that a written instrument, 
Ex. A, dated 25th January, 1930 and admittedly signed by 
him, is void, and for partition of the family property. His case 
in regard to Ex. A appears to be twofold, first, that he can 
claim a declaration that it is voidable on account of fraud and 
misrepresentation and secondly, that he can ignore it as void for 
want of consideration and for another reason, which I will 
mention shortly, and that it is therefore no bar to the partition 
which he claims. Wallace, J., who heard the suit, dismissed it; 
and against that decision the Plaintiff appeals. 


The Plaintiff’s story in his plaint is that after the death 
of his only son in August, 1929, he was not satisfied with the 





*O. S. Appeal No. 39 of 1932, -11th August, 1933. 


Reilly, J. 


742 THE MADRAS‘ LAW JOURNAL REPORTS. fYoL. 


behaviour of His grandson, the Defendant, a. young man then of 
about 18 years, and-that he therefore wished for a partition 
on the following lines: first, that provision should be made for 
four of the Plaintiffs daughters by settling-on each of them a 
small house from the share that was to be allotted to the 
Plaintiff; secondly, that a house in Thambu Chetty Street-and 


the family house in another street, worth together Rs. 40,000, 


should be allotted to the Plaintiff’s share; thirdly, that the 
family business in brass utensils should be allotted to the 
Defendant; fourthly, that out of the Defendant’s sharé two 
houses worth Rs. 8,000 should be given to the Defendant’s 
mother; fifthly, that the jewels in the possession of the 
various members of the family should be kept by those in 
whose possession they were; and, sixthly, that the remaining 
property of the family should be kept undivided. The Plaintiff 
goes on in ‘his plaint to allege that he instructed a clerk, 
Desikachari, Who Had long been employed’in the family: buS$iness, 
that that was what he wished to ‘be ‘done. ais ers 7 of ne 
plaint is as follows: ~ ‘ 

“ The said Desikachariar said that the Defendant was agreeable to this 
course-and thereupon the-Plaintiff Instructed Desikachariar to have a docu- 
ment prepared after consulting lawyers to carry out the proposals set forth 
above. Inor about the last week of January, 1930, on a Saturday night after 
10 P.a. the said Desikathariar ‘came to the Plaintiff along with the Defendant 
and one Ramaswami Aiyar, represented that.the :document had been’ prepared 
in accordance with the express intentions of the Plaintiff and had been approv- 
ed by a vakil and further informed the’Plaintiff'thet ‘it’ is pettet to_Texecute 
the document at once. On the Plaintiff asking him to read the document the 
paid: Desikdchariar ‘assured the Plaintiff that the’ “document . contained the 
torma, mentioned above in paragraph 6 supra. As the Plaintiff had implicit 
tonhdence in the said Desikachariar-und believing in the truth antrepresehta- 
tions made. by the said Desikachariar, in the presence of and to the‘hearing 
gf, jhe Defendant, he signed the document theg and there and the Defendant 
also í a put his signature to the said document.” oe Sk: 


* The plaint goes on to state: 


"eT Ke „said Devikachariar oye instructed by the Plaintif to keep the 
document With him.” : 


; The’ Story goes on that after about 15 days the Plaintiff 
obtained from Desikachariar what was represented to be 4 
copy of’ the document which he had’ executed, and theo to his 
Surprise he- found: that -it was not the kind of document which 
he had intended -but something véry different” Ex. A, after 
shtting out, that there had been some misunderstandings-béetween 
the parties, that it would not be proper to remain int that’ state 
and that a partition should not be effected between them, provitles 
that the two. specified houses should -be- given to; one-of the 
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Plaintiff’s daughters, four'shops to another, a house and site to'a 
third and a house-and siteto a - fourth; then that ‘two houses 
should be given to the Defendant’s mother for her life; and after 
her death they should go to her-daughters ; then that the-Defend- 
ant should get the brass business, which I have mentioned, with 
its stock and its outstandings and discharge its debts, , Next it is 
provided that the remaining immoveable- property shall- be 
enjoyed by the Plaintiff and the Defendant during Plaintiff's life 
and after his death by the Plaintiff's wife, if she survives him, 
and the Defendant, during “all which time none òf the parties 
concerned shall-have power to alienate the property, tind after 
the death of the Plaintiff and his wife’the’ property shall go to 
the Defendant absolutely. There is a further provision that out 
of the-income from the immoveable property the Plaintiff shall 
be-at liberty to take not more than Rs. 200 a month to spénd as 
he likes, and after his death his wife shall be at liberty to take 
a similat arnount. Then it is provided that the Defendant shall 
get all the vessels and moveablé’ property of the family and that 
the jewels shall be taken by those persons in whose use they 
are. - Finally, there is an addition at the end of thé document 
that the Plaintiff's daughters shall get the property allotted to 
them only after.the death of fhë Plaintif- and-his wife: This, 
it will be-séen, is a very different ‘arrangement - -from what ‘the 
Plaintiff atlcees il in his pat x had told Desikachari was what 
he wished. :-  - Been Bytes ered eae 


eee 


Tà his written siatenieñt tihe’ eDiteidaiks says in e 


; “This Defendant states that gs per the deie expressed « -by the parties 
and with a view to recotd the agreement and arrangement which has been 
arrived at prior thereto, Ramaswami Aiyar. prepared the document, dated 
25th January, 1930, with legal assistance, and both the Plaintiff and Defend- 
ant executed the said document after reading the same and with full „know- 
ledge and understanding of its contents.” . wo ne se ee 
i Tiya 


In paragraph 11 he says: 


a 


: “This Defendant denies the further allegations | in the sajd paragraph 
‘that after 10 p.ur. Desikachari went to the Plaintiff with the Defendant and 
Ramaswami Aiyar. Om the other hand, the document was prepared ‘ant 
written by Ramaswami Aiyar át the express directions of, the-Plaintiff and 
the same was executed by the parties at about 8 p.m. as-per previous 
‘arrangement The Plaintiff first read over the document and’ executed it antl 
“the Defendant also did so. Ramesan Aiyar and Desikachari attested- the 
“execution.” ami Beeps ts p5 7 


Now it will be seen, ibat the Plaintif has ad difficult 4 story 


té prove; and his SUCCESS, if he is, to subteed, ‘must. ‘depend 
mainly on his own evidence,and that,of P.W.13, the som.of one 
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of his daughters, who is said to have been present when Ex. A 
was executed. Wallace, J. does not believe the Plaintiff’s story 
atall’ He regards the Plaintiff and P. W. 3 as entirely un- 
trustworthy witnesses; and he says in his judgment: 


“I am quite satisfied therefore that the Plaintiff signed Ex. A with full 
‘knowledge of its contents and that his story of what occurred on the night 
of 25th January, 1930, is an elaborate perversion of the truth.” 


* * * * 


Mr. Viraraghava Aiyar has urged that Wallace, J. was 
-wrong in speaking of this document as “a family settlement”. 
Perhaps “family settlement” was not exactly an appropriate ex- 
pression for the transaction embodied in Ex. A, as it cannot be 
said that there were any disputes about the family property to 
be settled. ButI donot see any difficulty in regarding the 
transaction as a family arrangement, by which the rights of the 
‘executants were modified, a family arrangement in the sense that 
in England a transaction between-a father and his son barring 
an entail is treated as a family arrangement, in regard'to which 
inadequacy of consideration is not allowed to throw serious 
doubt upon the good faith of the transaction. According to the 
Plaintiff’s own evidence there were reasons why he should wish 
such a family arrangement to be made. He says, referring to 
the Defendant, “ Because his evil ways were growing my 
apprehension was that I would lose my property also”. Then 
again he says “ Yes ” to a question “So that you wanted to 
safeguard your share as also the Defendant’s share’? And 
again he says “ Because he was in evil ways and there was a 
‘likelihood of all the money being squandered”. Now we may 
reasonably suppose that the Plaintiff took an interest in the 
welfare of the Defendant in spite of what he regarded as the 
improper behaviour of the Defendant towards him. This is 
not the occasion for attempting to decide the exact legal 
effect of the different provisions of Ex. A. But it may be 
noticed that one of its provisions will prevent the De- 
fendant from alienating his share of the immoveable properly 
of the family while his grandfather and grandmother are alive. 
That in the circumstances represented by the Plaintiff himself 
in his evidence might well be an object which the Plaintiff 
desired to attain for the Defendant's benefit. Then the Plaintiff 
according to his evidence was obviously nervous about the Ife- 
fendant’s control of the brass business, in which the Defendant 
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was trying to take the whole management to himself. Under 
the arrangement made in Ex. A, if the Defendant un- 
fortunately makes losses in that business, they will fall 
primarily upon his own share of the family property 
and in respect of debts incurred after the creditors of 
the business have notice of the arrangement only upon the 
Defendant’s share. That too might be an object which the 
Plaintiff might wish to attain. It will be seen that the arrange- 
ment makes a provision that the Plaintiff’s widow shall have an 
interest in'the whole immoveable property of the family for her 
life. That the Plaintiff could not arrange except with the con- 
sent of the Defendant, unless he had effected a partition, when 
he could do what he liked with his own share. ‘Again the 
arrangement makes provision for the Plaintiff’s four daughters 
to a considerable extent, and that too the Plaintiff could not do 
without a partition, unless the Defendant agreed. If the Plain- 
tiff did not wish to have a partition and wished to prevent the 
Defendant ‘from having a partition in the Defendant’s own 
interest, then the arrangement under Ex. A becomes quite in- 
telligible. I do not think it is possible to say that the terms of 
Ex. A are so disadvantageous to the Plaintiff or so outrageous, 
as Mr. Viraraghava Aiyar has represented, that he could not 
possibly have agreed to them, if he had understood them. 
[His Lordship then discussed the evidence and continued as 
follows :—] 


In my opinion there is no sufficient reason for differing 
from Wallace, J.’s finding that the Plaintiffs story is untrue 
‘and that the Plaintiff executed Ex. A with knowledge of its 
contents and with free consent. 


But it has been urged by Mr. Viraraghava Aiyar that, 
even if that be so, Ex. A may be no bar to the Plaintiff's pre- 
sent suit. He urges that there was no consideration for the 
agreement embodied in Ex. A. I have already discussed some 
of the elements of consideration for that agreement; and it may 
be added that, if, as I should be prepared to find in this case, 
the Plaintiff did not want a partition but on the contrary 
wanted to prevent a partition, then the Defendant’s forbearance 
from his right of partition would itself serve as another 
element of consideration. 

But it has been further urged that an agreement between 


Hindu coparceners not to exercise their right of partition is in 
R—94 


Arumugha 
Chetty 
v. 
Ranga- 
natham 
Chetty. 


‘Reilly, J. 
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itself invalid. That appears tobe the view of the Bombay | 
High Court..’In Ramlinga Khanapure v. Viru Pakshi -Khana- 

furet it was decided “that an agreement between coparceners 
never to divide certain property is invalid under the Hindu Law 
as tending to create a perpetuity. That is not the exact -ques- 
tion before ‘us. “But it appears that in that-casé the learned 
Judges were of opinion that an agreement between coparceners 
not to divide; even if not'intended to create a perpetuity, but 
only to be effective-for a certain period or for their lives, would 
be invalid; and. that I understand is the view still taken in 
Bombay. The learned Judges say that “the right to demand 
a partition is in itselfsuperior, as a part of the Hindu’s public 
law in the-larger sense, to the conventions of individuals.” 
With very great respect Iam not able to follow that. As 
Mr. Krishnaswami Aiyangar for the Defendant has urged, the ` 
right of partition itself has been a historical development in 
Hindu Law: : At differént stages the right has varied. At the 
‘preserit day it varies among different classes of -Hindus in differ- 
ent parts of the country.’ Although of course Hindu co- 
‘parceners.no miore than any one else can create-perpetuities 
except under special provisions, ‘I can see no legal’ obstacle- to 
prevent .two :coparceners from agreeing for consideration 
that for a certain time or. until a certain event or -for their lives 
they. -will. not. exercise ‘their:: right. to. divide.. That this is 
possible is the view held by the High Courts of Calcutta. and 
Allahabad. - See | Rajender Dui v. Sham -Chund .Mitter3, 


Srimohan Thakur v. MacGregors, Krishnendra Nath: Sarkar v. 


Debendra Nath Sarkar4 and Rup Singh v. Bhabhuti Singhs. 
‘There is no direct decision on the question in this Court; but I 
understand from the judgments in Ramabhadra Odayar v. 
-Gopalaswami Odayaré that both the learned Judges, who dis- 
‘posed of that case,’ were of Opinion that such an agréemertt 
would’ be valid. 


In my opinion. therefore, both AN Ex. A ‘includeg ‘an 
agreement between the Plaintiff and- the -Defendant not to 
‘divide the, immoveable | property, of.the family while the Plaintiff 
and. his wife are alive and because Ex. A. embodies a tamijy 








: - r ` 
1. (1883) LL.R. 7 Bom. 538. 7 (1880) LL.R. 6 Cal ‘106.0 
r 3. (1901) LE R28 Cal. 769. š A (1908) 12 C.W.N. 793. 


-5. -(1919) LL R:42 AH. 30. - , (1930) 59 M.L.J. 782. 
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arrangement, it is a bar to the Plaintiff’s suit. In my opinion, 
this appeal should be dismissed with costs. 


- © Burn, J.—I agree and have. nothing to add. 
S. R 5 Tooo l ' oper dismissed 


- - z s 7 = ’ 


IN THE HIGH COURT. OF JUDICATURE AT “MADRAS. 
ees PRESENT :—Mr. Justice KRISHNAN PANDALAI. 


seo: 


TE 


Vempati Maugamma .. Appellant®: (Petitioner) 
a : P tS E 
Di Narayanappa ` c Respondent (Counter- 
petitioner). 


Ehan Aet (x of 1908), Arts. 181 and 182 (1)—Decree declared 
satis fied—Order reversed. on -appeal—Ap plication for execution—Limita: 
tion, : 


7 


"A decree for money was passed ii in 1922) In 1924, ona petition by the 
judgment-debtor,. the Court directed the decree to be entered ad satisfied. 
The order was reversed on appeal in 1926. The decree-holder applied for 
execution in 1928. The application was dismissed by the Lower Courts as 
barred by limitation under Art. 182 of the Limitation Act. ` 


. ‘Held, that-the application was not barred either on the ground that the 
words ‘ ‘the date of the decrée” in Art. 182.(1) implied the condition that 
the decree should be legally -executablé during the whole of -the thtee years 
period: or on the ground that the application was governed by Art. 181, the 
limitation being three years from the time when the right to apply accrued, 
ie., when thë bar to the executability of the decree was removet ~~ 


Rameshvar. Singh.v. Haptsshver Singh, 41920). L. R. 48 I.: A. 17440. Me 
LJ. A (PR. C), applied, - Sy 


r Appeal: against the order. af the Court of the ‘Subggdinate 
Judge of Bapatla, dated the 31st day of December, 1929 -and 
made in A. S- No. 31 of 1929 preferred against the order..of 
the Court of the District Munsif of Bapatla, dated the 15th.day 
of September, 1928 and made in E. P. No. 354 of 1928 in O S. 
No. 1339 of 1920. 

Ch. Raghava Rao for appellant. 

B. Somayya for respondent, 

The Court delivered the following 

| Jupcmenr.—The question is whether the piia 

deee. -holder’s) execution petition, dated 9th June, 1928, 
barred by limitation. He obtained his decree for money on 20t 
‘April, 1922. The judgment-debtor (respondent) on 3rd May, 
1924,-put in a petition stating that he had discharged the debt 
and toenter up satisfaction which was ordered on 23rd 








RARE No 207 of 1930... 9th May, 1933, 


— 
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December, 1924. Thus the decree was declared incapable of 
execution as it was discharged about 4 months before the expiry 
of the first period of 3 years from the date of the decree. The 
decree-holder appealed from this decision and the appellate 
Court on 26th February, 1926, reversed it and held that the 
decree was unsatisfied. The decree-holder’s first execution peti- 
tion was the one dated 9th June, 1928, which both the Lower 
Courts have held to be barred by limitation under Art. 182 of 
the Limitation Act. 

It is clear that if the starting point is calculated from the 
date mentioned in Art. 182 (1) and if that date is taken as 
20th April, 1922, without giving any effect to the fact that 
though that was the original date when the decree was passed, 
tle decree as such ceased to have legal effect between the parties 
or to be executable as such on 23rd December, 1924, when it 
was declared satisfied and was restored to force and executabi- 
lity only on 26th February, 1926, the petition would be barred. 
The appellant’s argument is that those facts cannot be ignored 
and that a new starting point must be calculated from 26th 
February, 1926, when the decree was restored to life and invokes 
the principle of Peer Ammal v. Nalluswami Pillaii for dating 
the date of the decree from the time when having been declared 
inexecutable that declaration was itself set aside on appeal. 
Alternatively he argues that by reason of those facts, a fresh 
right to apply has arisen and the application must be taken as 
falling witbin Art. 181. Both these are merely different 
means of arriving at the same result—that a fresh right to exe- 
cute the decree arose on 26th February, 1926. On the other 
hand the respondent urges that there is no such fresh right and 
that the only right is to execute the decree of 20th April, 1922, 
within any of the periods mentioned in column 3 of Art. 182. 
The decision depends on acceptance of either of these argu- 
ments. ' 


As the Privy Council observed in Nagendra Nath Dey v. 
Suresh Chandra Dey8 the only course open to the Court is to 
give effect to the words of the statute. But in so doing 
the Privy Council themselves and the Courts in India have by 
interpretation understood the applicability of Art. 182 asa 
whole or the words in the third column of that and other 


gn eee ed 


1. (1930) LI-R. 54 Mad. 455: 60 M.L.J. 239. 
2. (1932) L.R. 59 LA. 283: LL.R. 60 Cal 1:63 M.L.J. 329 (P. C). 
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Articles in such a way in particular situations and classes of 
cases as to avoid obvious injustice and inconvenience to which 
the opposite interpretation would lead. The theory of continua- 
tion or revival of execution petitions dismissed for statistical 
purposes and without any fault of the decree-holder but because 
there was some collateral proceeding which made execution 
practically impossible is one of the methods by which injustice 
is avoided in some cases. That theory is of no use in this case 
because the decree-holder had not put in any execution applica- 
tion before the present one. As to this theory limited in the 
above way Viscount Cave remarked drily during the argument 
in Rameshvar Singh v. Homeshvar Singh that you must make 
a hopeless application or this principle will not apply. If for 
instance this decree-holder had in the 4 months left to him 
between 23rd December, 1924 and 20th April, 1925, filed an 
application for execution it would certainly have been dismissed 
as the District Munsif had held on 23rd December, 1924, that 
the decree was satisfied. ‘Such dismissal was however necessary 
for this principle to be of avail. But it would keep the decree 
alive. 

Similarly the decree-holder’s opposition, if by counter- 
affidavit, to the judgment-debtor’s -petition to enter up 
satisfaction might have been regarded as a step-in-aid of 
execution. But according to the relevant authorities this 
requires that there should have been a previous execution peti- 
tion of which the opposition was a step-in-aid. Therefore this 
method of loosening the bonds of a decree-holder whose legs 
are tied by circumstances beyond his control while trying to 
keep up with the time which is always running against him is 
also not available in this case. 


The Privy Council in the case before them in Rameshvar 
Singh v. Homeshvar Singhi therefore adopted the much more 
direct and simple doctrine that the language of Art. 182 (1) 
prescribing three years from the date of a decree or order read 
with its context refers only to an order or decree made in such 
a form as to render it capable in the circumstances of being 
enforced. They put it in another way by saying that when as 
in that case the application for execution: could not have been 
made till the judgment-debtor had come. into possession of the 

J 
cre IIIIIIIMIIIIMIMMMaiŘŮĖ—ŘŘŮĖŐ— 
1, (1920) L.R. 48 LA. 17: 40 MLJ. 1 at 2 (P.C). 


750 -TAR MADRAS LAW fouRNAL REPORTS. (vot! 
(Mdngamma property: ‘Art. 1819037 be called im did and’thé pefiod i is 3 yells 
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Faia apie the time ‘when the Tightto apply accrues. = PveRS 


nappa eer: Gd 


-If that principle could be used i in the ¢ case of a decree which, 
though not initially inexecutable becomes such by a decision i in, 
the same execution which is binding between the parties and which, 
inexecutability i is removed only-on appellate decision in the same 
proceedings, it would not seem an unwarrantable extension, to: 
hold that “the date of the decree” in Árt. 182 (1).:is “really, 
and in common sense when the bar tọ its executability was Tes 
moved by. the appellate decision ; or alternatively that the peti- 
tion filed ‘after. such removal: is one governed by Art. 181- 
when, the right to apply to execute again accrues. 


is It is now decided in Nagendra Nath Dey v. Suresh 
Chandra Deyl that if there isan appeal against any portion of 
the decree by 'whichever party, ‘the’ date of the decree” for 
purposes of execution in favour of ‘the parties who’ did ‘not 
appeal and: in respect of matters on’ which there wag no'appeal 
is: the-date of tbe appellate decree.» This is based by the Privy, 
} \ Council on the words of Art. 182 (2) “where there has-been 
appeal” being-unqualified by reference to parties or subject- 
atter. Similarly if the whole Art. 182 is ‚tọ be read in its, 
text as applicable to decrees which are tn.the.circumstanres 
lly capable of execution, E fail to understand, why, in a,case 
Lwa te after a decree is passed it is judicially -held,by.an order 
binding ‘on both parti¢s in the same proceedings. incapable of 
exetution, a right to execute it should not be deemed to arise 
on that decision’ being- reversed. Execution proceedings: are 
for many purposes a.continuation‘of the suit and there seems 
to be no violence to any language sae in the. Limitation: 
Act-in holding as above. - i, ` 


I am aware of the principle that once a period of limitation. 
Kas begun to rum against -a particular right to. spe, appeat,--or 
apply, there is no suspension of that period except ag provided 
by the Limitation Act itself: At the same time the principle 
that a former’ right of suit or application may lapse sand. that æ 
fresh right to sue or apply “for the same -relief . giving riseto ð 
fresh period of - limitation may arise from circumstances “hag 
been. recognised in decisions binding on me. In the case of 





L (1932) ÉR 59 T.A. 283: Å L. R60 Cal, 1: 63M. L. J. 329 (P. Q). 
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suits, Muthirneerdppa Chëtiy v- Adèikappa Chetip) and the cases 
thereia referred to establish this- - Fhe Fult ‘Bench decision in 
Muthu Korakkai Chetty v. Madar Amma jis’ an instance 
of the same kind in execution proceedings.: This. decision 
and the Privy..Council “cases on which it is based were 
considered in Peer “Ammal vy. Nallusiwami Pillais in respect of 
appeals. In the last case the words “the date of the decree” in 
the third column .of Art..156°of the Limitation Act were in 
conforthity with the Full Bench decision, understood as the 
date .on .which the remedy (appeal) becomes available to the 
partys 3 ae 

-The recent Full Bench decision: in Sundaramma v. Abdul 
Khadar4 was relied on for the respondent. Im that’ tase after 
a mortgage decree was passed and- pending execution it was, 
held in another suit instituted: by a stranger to the mortgage’ in 
the first Court that the mortgaged property did not ‘belong to" 
the morigagor but tothe stranger ‘ahd ‘it was held that the 
period during which’ this decision stood till it was'set aside by 
the appellate Court could not be deducted from ‘the ‘period of 
limitation for execution of the mortgage decree. ` That decisign 
is based on the principle that the bar of limtitagion for `a decree 
cannot be postponed ‘or’ avoided in the absence of a direct ‘érder 
of stay or some provision for suspension in the Limitation Act’ 
of any equity, based onan- implied order or collateral. litigation 
which. would render the proceedings: futile. :This was also the 
principle af Ammathayi Ammal v.Sivarama Pillai, ia case on 
very similar facts referred to and distinguished in Peer ake 
v. Nalluswami Piliais. 


In this case the decision.of the District Munsif te 
the decree inexecutable was passed. in the same proceedings and 
not in collateral litigation at the instance of third parties and 
it seems to me that the grounds’ explained in Peer Ammal v. 
Nalluswami:Pillai3 are applicable here. The diférėnce'no doubt 
is that that was a case of an appeal froma Lower Court’s decree 
which - had’ been set aside and” afterwards: restored; > whereas 
this is a case of an application for execution of a decrce which 





1. (1920) LL.R. 43 M. B45: 39 MLJ. 312. 
2. (1919) I. L. R. 43 Mad. 185: 38 M. L. J. 1 (FB). 
è 3. (1930) T LR. 54 Mad. 455 at 459 and 460: 60 M. L. J. 239, 
4. (1932) LL.R. 56 Mad. 490: 64 M.L. J, 664 (F.B.). 
E at 5. (1924) 48 M. L. J. 74.. aS 
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had been imperilled and rendered ineffective but later restored 
to force and executability by the order of the execution Court. 
But the principle is the same that you.cannot either appeal 
from or enforce by execution a decree so long as it is declared 
by the competent Court to be ineffective but must wait till the 
higher Court has restored the decree and its force and effect. 
To adapt the language employed there it seems unreasonable to 
suppose that the right to execute this decree under Art. 182 
became barred in the circumstances because the period of 
3 years is to be reckoned froin the original date of the decree 
though within that period the decree was declared inexecutable; 
and though by the time that decision was set aside more than 
3 years had elapsed from that date. Such a construction of 
Art. 182 could not have been contemplated by the Legislature. 
Therefore it becomes necessary on the principle of Rumeshvar 
Singh v. Homeshvar Singh! either to interpret the words “the 
date of the decree” in that Article as implying the condition 
that the decree should be legally executable during the whole 
of the three years’ period; or in the alternative in case where the 
decree is declared inexecutable before the execution is other- 
wise barred and that decision is reversed later and the decree 
is thereby rendered executable, to regard the subsequent 
application as one falling under Art. 181. 


For these reasons the decision of the Lower Court is 
reversed and the execution petition remitted to the first Court 
for execution in accordance with law. The appellant will 
have his costs throughout. 

S. R Appeal allowed: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE PAKENHAM WALSH. 
Payidi Gunnam Naidu .. Petitioners (1st Respondent) 
v. 
Kuna Chendri Naidu and others .. Respondents (C luimants, 
Defendants and Respond- 
enis 2 and 3). 


Hindu Law—Suit om a promissory note against father and son 
and attachment of their property before judgment—Previous sale 








1. (1920) L.R. 48 I.A. 17: 40 M. L, J. 1 (P.G). 
* C. R. P, No. 370 of 1932. . 14th December, 1932. 


LXV] THE MADRAS LAW JOURNAL REPORTS. 753 


of ‘property executed in favour of a third person by the defendants along with 
other minor so is—lVhether plaintiff conld attach the entire property for his 
claimn—Whether minor sons also would be burdened by the attachment. 

Where the petitioner filed a suit on a promissory note against the 
present counter-petitioners, defendants in the suit, who were father and son 
respectively, and attached their propertics before judgment and the Ist 
counter-petitioner, on the same day, came forward with a claim petition on 
the ground that he had purchased from the defendants the properties attached 
but the Distrjct Munsif dismissed the claim only as regards 2/5ths of the pro- 
perty allotted being the shares of defendants 1 and 2 and allowed the rest, 
as the sale deed purported to hive been executed also by three other minor 
sons, 

Held, that whether the petitioner-plaintiff knew of the existence of the 
minor sons or not, since he had asked for an attachment of the whole family 
property in the possession of defendants 1 and 2, he -was entitled to 
attach and proceed against the entire property on the authority that “ where 
the father has contracted a debt for his own personal benefit, the creditor 
may obtain a money decree against the father alone and may enforce the 
decree by attachment and sale of the entire coparcenary property including 
the sons’ interest therein. The sons though not parties to the suit are bound 
by the sale by reason of their pious duty to pay their father’s debt and they 
cannot recover their share of the property unless they prove (and the burden 
lies upon them to prove) that the debt was contracted by the father for an 
immoral or illegal purpose.” 

Mulla’s Hindu Law, S. 294, followed. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Razam, dated the 14th August, 1931 and made in I. A. 


No. 283 of 1931 in O. S. No. 140 of 1931. ` 
B. Jagannadha Doss for petitioner: l 
Y. Suryanarayana for respondents: 
The Court delivered the following 


Jupemenr.—The facts of this case are simple. The 
petitioner filed a suit, O. S. No. 140 of 1931, on a pro-note 
against the counter-petitioners (defendants) who are father 
and son respectively, and attached before judgment their 
property. ` The order for attachment was on 18th February, 
1931. On the same day the first counter-petitioner had obtained 
a sale deed from the defendants and he came forward with a 
claim petition. The District Munsif found that the execution 
of the sale deed was suspicious and that on the date of-the 
attachment the defendants continued to have possession of the 
property. He however dismissed the claim only as regards 


2{Sths of the property because the sale deed which was taken. 


from the two defendants also purported t to be executed by three 

other minor sons. The petitioner. contended in the proceedings 

that these three minors were illegitimate sons. But this point 

was found against him: -In revision-it is objected that the order 
R—95 
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is wrong on the ground that under O. 21, R. 61, Civil Procedure 
Code, 1908, the defendants having been found to be in posses- 
sion, the claim petition had to be disallowed im toto; that the 
Court was wrong in thinking that what was attached was only 
the share of the 1st and 2nd defendants and that the three other 


. sons would not also be liable in execution for the decree against 


their father. I think all these contentions are sound. There is 
no doubt that the attachment of the whole property was asked 
for on the ground that it was in possession of the defendants 
in that suit. In any case, if the share of the three other sons 
was not attached then they have no locus stands to appear at 
all before the Court. In Mulla’s Hindu Law at S. 294 it is 
laid down that 


“Where the father has contracted a debt for his own personal benefit 
the creditor may obtain a money decree against the father alone and may 
enforce the decree by attachment and sale of the entire coparcenary property 
including the sons’ interest therein. The sons though not parties to the suit 
are bound by the sale by reason of their pious duty to pay their father’s debt 
and they cannot recover their share of the property unless they prove (and 
the burden lies upon them to prove) that the debt was contracted by the 
father for an immoral or illegal purpose.” 


In Sir H. S. Gour’s “The Hindu Code,” para. 155, it is said: 


“In a suit by the son for the recovery of coparcenary property sold in 
execution of a decree against the father the son is bound to prove that the 
debt for which the decree was passed is not binding upon him and that the 
purchaser had notice thereof.” 


For the counter-petitioner Deendyal Lal v. Jugdeep Narain 
Singh! was relied upon. That case has been referred to by 
Mayne in his Hindu Law, 9th Edition, at page 426. In para. 
316 he says: 


“Some of the cases,” (which he quotes), “were for some time taken by the 
Courts in India as to a certain extent overruling Muddun Thakoor's case? and 
as laying down a general principle that where a decree has been obtained 
against a father on a mere money debt it could not be executed so as to bind 
the rights of the sons unless they were parties to the decree. It is abundantly 
clear however that the Judicial Committee did not intend to overrule that 
decision. It was never referred to from the beginning to end of Deendyal’s1 
decision. It never seems to have occurred to anyone that it had any bearing 
upon the decision. Both the original Court and the High Court had accepted 
as an undisputed fact that the judgment-creditor chose, for reasons of his 
own, to sell only the right, title and interest of the father. The Privy Council 
adopted this finding and acted upon it.” 


It is clear in this case that, whether he knew of the 
existence of the minor sons or not, the petitioner-plaintiff asked 
for an attachment of the whole family property as being in the 
SSS Ne 


1. (1877) L.R. 4 L A, 247 at 250 and 251: I. L. R. 3 C. 198 (P. C.). 
2. (1872) 18 W, R. 253. 
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possession of the 1st and 2nd defendants and on the authorities 
he was entitled to attach and proceed against that property. The 
sale to the vendee having been set aside the claim should have 
been dismissed entirely. The revision petition is therefore 
allowed with costs and the attachment of the whole property 
confirmed. f 

I see no merits in the memo of cross-objections which is 
dismissed with costs. 

K. C. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN. 
Thota Chenna Kesavulu, minor, by mother 
and guardian Butchi Venkamma and 


others .. Petitioners* (Peti- 
fioners and De- 
fendanis) 
v. 
Thota Veeraswami and others .. Respondents (Res- 


pondents—Petittoner 
and Plaintiff). 


Arburation—Award—A rbitration enquiry exceeding scope of pleadings 
—Award vitiated—Cowurt acting on such award and granting decree will be 
acting without jurisdicton—Gwardians of minor gwing consent without 
leave of Court to submit io award—A pplication by them afterwards that 
minor's reghis were not affected by such consent—iVhether suck an applica- 
tion would le—O, 32, R. 7, Civil Procedure Code. 

Where a dispute is referred to arbitrators through the Court the scope 
of their enquiry is the scope of the suit itself as disclosed by the pleadings 
and they have no jurisdiction to extend it either as regards the subject- 
matter or the persous affected by it. 

Ram Protap Chamra v. Durga Prosad Chamria, (1925) L.R. 53 LA. 1: 
LL.R. 53 Cal 258: 49 M.L.J. 812 (P.C.), followed. s 

Nor can there be any doubt that both, the arbitrators who so exceed 
their duties and the Court itself which nevertheless passes a decree in terms 
of the award, are acting in excess of their jurisdiction. 

Ramaswami Chettiar v. Venkatarama Atyar, (1924) 49 M.LJ. 523, 
followed. 

Though there is no doubt that the award is vitiated by the circumstance 
that it departs from the pleadings in the plaint and is not cured by the valid 
consent of all parties, still the very guardians who are found to have given 
their consent on behalf-of minors to the arbitration cannot come forward 
and plead that their consent will not affect the rights of the minor defendants. 
At any rate upon an application of the guardians in revision that part of the 
award cannot be set aside. 

Golnur Bibi v. Sheikh Abdus Samad, (1930) I.L.R. 58 Cal. 628 and 
G m Khan v. Muhammad Hassan, (1901) LLR. 29 LA. 51:1 L. R. 29 

* 167: 12 M.L.J. 77 (P.C), referred to, 





*C,R P. No: 736 of 1931, 7th December, 1932 
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Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif of 
Tenali, dated 10th February, 1931 and made in C.M.P. No. 706 
of 1929 in O. S. Nos. 450 and 501 to 505 of 1927. 


P. Satyanarayana Rao for petitioners. 
G. Lakshmanna, G. Chandrasekhara Sastri, K. Kotayya, 


V. Krishna Mohan, J. Sambasiva Rao and N. V. Shiva Rao for. 
respondents. 


The Court delivered the following 


Jupcment.—This Civil Revision Petition is presented 
against an order of the District Munsif of Tenali confirming 


_an award passed in O.’S. No. 450 of 1927 on his file dismissing 


the objections of the petitioners, who are defendants 4, 6, 7 and 
8, and making the award a decree of the Court. The plaint 
stated that one Thota Sitaramayya had seven sons, of whom 
the four eldest were respectively the Ist defendant, plaintiff 
and the 2nd and 3rd defendants. The 3rd defendant died 
pending: suit. The remaining three sons had died at earlier 
dates, Kotayya, the 5th son, leaving the 4th defendant, a minor, 
Sriramulu; the 6th son, leaving three minor children, defendants 
5 to 7, arid Raghavalu, the 7th and last son, leaving a widow, 
the 8ih defendant. In 1912 Sitaramayya, according to the 
plaint, made an incomplete or provisional partition. The 
property we are concerned with consisted of land and outstand- 
ings. Of the land he allotted about 20 acres to each of his 
sons, reserving a small amount of about 5 acres (shown as 
Schedule A in the plaint) in his own hands. . His intention was, 
that later on any inequalities in this partition should be rectified 
as far as possible from this Schedule A land and, if any member 
was then found to possess an excess, that he should pay for it 
into a common fund at the rate of Rs. 500 per acre. He kept 
control of the outstandings until the time of his death in 1919, 
when the plaint alleges an arrangement according to which 
Kotayya, the 5th son, and Sriramulu, the 6th son, undertook 
the management of this property. The suit was filed to obtain 
a pérmanent division of the land by the method laid down by 
Sitaramayya and to secure a partition of the outstandings, an 
account to be taken of sums alleged to have been appropriated 
by the two managing brothers during the time of their manage- 
ment. 
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After issues were framed an application was madé and 
granted to refer the dispute to five arbitrators who in due 
course passed an award. A number of objections were taken 
to this award before the Lower Court. The main objection 
pressed in this Revision Petition is that both as regards the 
division of the land and of the outstandings the arbitrators 
went beyond the terms of their reference and therefore beyond 
their jurisdiction. 

I will deal first with the question of the E A It 
is necessary to ascertain what were the nature and extent of the 
claim with regard to these preferred in the plaint and raised 
by the issues. The matter concerns the legal liability to 
account on the part of the 5th and 6th sons, Kotayya and 
Sriramulu. The contention of the petitioners is that such liabi- 
lity even according to ihe plaint only arose when upon the death 
of Sitaramayya they assumed management of the property. 
The arbitrators on the other hand have gone back into tHe 
period of Sitaramayya’s lifetime and have taken into considera- 
tion a number of instances in which payment of debts was 
received by these two sons, some of them even going back to the 
period before the division of 1912. Itis objected, and I think 
rightly, that the arbitrators had no warrant upon the pleadings 
and the issues framed by the Court to adopt this course; a 
course which, it may be said in passing, has cast very heavy 
liabilities upon the minor children of these two deceased sons. 
The plaint appears to me to show clearly that there was no in- 
tention to extend the liabilities in this manner. In para. 4 
itis stated that Sitaramayya kept the promissory notes and 
other documents as per B Schedule and retained them in hjs 
possession. In para. 5 itis stated: 


“As regards the B Schedule notes and documents he (1. e., Sitaramayya) 
was collecting the debts, getting renewals of the documents, lending -moneys 
at interest, with the idea of augmenting them and discharging debts with the 
assistance ‘of Chinna Kotayya, the father of the 4th defendant, and Sriramulu, 
the father of defendants 5,6 and 7, who were his educated sons, and had 
knowledge of accounts and business.” 


There is nota word in the plaint to suggest that Sita- 
ramayya was not fully competent to keep the control of this 
business in his own hands or that his sons behaved during his 
lifetime in any suca manner as would render them liable as de 
facto managers. It is then expressly stated that upon the 
father’s death these two sons, who had been managing these 
affairs until then and had knowledge of them, should manage 


Chenna 


Kesavulu 
v. 
Veeraswami. 
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the A and B schedule properties and keep accounts regularly 
and show them to the others until the properties were parti- 
tioned ; and that according to this arrangement the two brothers 
took possession of the notes and documents and were managing 
them. All-that the plaint alleges further is that after their 
deaths their widows, the mothers of the minor children, had 
been making attempts to appropriate the money. The issue 
framed by the Court upon this question is the third, “Who 
managed the joint properties after the death of Sitaramayya’’? 
and it is significant that the issue was framed in this form 
although the defence set up was that the two eldest sons, the 
1st defendant and the plaintiff, and not Kotayya and Sriramulu, 
had been throughout in management of the property. When 
the case went to the arbitrators they framed their own issues, 
but this issue was reproduced practically verbatim as the 
fourth. Notwithstanding that the scope of the enquiry was 
clearly defined in this manner, the arbitrators proceeded to 
make enquiry as to the member of the family: who had in fact 
received payment of each outstanding, over a period which ex- 
tends from 1906 onwards. To take as an instance the debts 
alleged to have been collected by Kotayya, the father of the 
4th defendant, there are eleven such debts shown as collected by 
him during Sitaramayya’s lifetime, 3 in 1906,.1 in 1908, 4 in 
1910, 2 in 1911, and 1 in 1918. All but one of these relate, it 
will be seen, to the period before the 1912 partition. There 
is a twelfth debt shown as collected in 1921. To each sum 
thus collected interest at 6per cent. has been added from the 
date of realisation, the whole amount of principal being 
Rs. 4,352-7-5 with interest amounting to no less than 
Rs. 7,225-6-3, in all Rs. 11,577-13-8, which has been debited 
against the minor son of the deceased man. I am not however 
specially concerned to enquire into the merits of the arbitrators’ 
decision except for the purpose of considering whether this 
Court will be justified in interfering in revision. It is enough 
to say that Jam quite satisfied that in so far as they have bur- 
dened the children of these two deceased brothers with respon- 
sibility for acts done by them before their father’s death they 
have gone beyond the due scope of their enquiry. I am wholly 
unable to follow the learned District Munsif when he says that 


upon the pleadings it is perfectly clear that the arbitrators wefe 


authorised to take into accoynt the management of the property 
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by these two brothers while their father was still alive. It seems 


to me patent from the terms of the plaint that the plaintiff never - 


contemplated any such course. 


It is well enough settled that where a dispute is referred to 
arbitrators through the Court the scope of their enquiry is the 
scope of the suit itself as disclosed by the pleadings and that 
they bave no jurisdiction to extend it either as regards the 
subject-matter or the persons affected by it. The leading case in 
this country is the Privy Council judgment in Ram Protap 
Chamria v. Durga Prosad Chamriai, a case which related not 
only to the inclusion by the arbitrators of a person not a party 
to the suit but also the settlement of certain questions neither 
raised nor foreshadowed in the plaint. When a reference is 
made by the Court under the second schedule to the Code of 
Civil Procedure, 

“Tt is incumbent,” their Lordships say, “upon arbitrators acting under 
such an order strictly to comply with its terma. The Court does not thereby 
part with its duty to supervise the proceedings of the arbitrators acting 
under the order. An award made otherwise than in accordance with the 
authority by the order conferred upon them is, their Lordships cannot doubt, 


an award which is ‘otherwise invalid’ and which may accordingly be set 
aside by the Court under paragraph 15 of the same schedule.” 


Nor can there be any doubt that both the arbitrators who 
so exceed their duties and the Court itself which nevertheless 
passes a decree in terms of the award are acting in excess of 
their jurisdiction. This has been held by a Bench of this 
Court in Ramaswami Chettiar v. Venkatarama Atyar3, a case 
which like the present one arose upon an application in revi- 
sion. Mr. Lakshmanna for the respondents has argued that 
the proceedings of arbitrators must not be subjected to too 
strict a test and that it is enough if they have followed the 
general purport of the pleadings loosely construed. I do not 
think that the mere application of a lenient standard will 
suffice here to enable me to find that the arbitrators have acted 
within their jurisdiction. And it was all the more necessary 
that they should have scrupulously adhered to the terms of 
their reference in this case, because they were dealing with the 
alleged liability of men now dead and represented only by 
minor children in the guardianship of their mother. For these 
reasons I think both that this Court has a right to interfere in 
revision and that it ought to do so. 

E A A O eee 
1, (1925) L.R. 53 LA. 1: L L. R. 53 CaL 258: 49 M.L.J. 812 (P.Q). 
2. (1924) 49 M. L. J. 523. 
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With regard to the partition of the land, I have already 
set out the arrangement which according to the plaint was 
proposed by Sitaramayya. Here again the arbitrators have not 
proceeded according to the plaintiff’s version of what had to 
be done, but in lieu of arranging for the payment of Rs. 500 
per acre for any excess, they have taken land from some of the. 
defendants and given it to others. Thus 2:30 acres have been 
taken from the 4th defendant and 0-94 acres from defendants 
5to 7. The explanation given for this departure is that all the 
parties consented to it. If there were no minors involved this 
would no doubt dispose of the objection, because it was per- 
fectly competent to the parties to compromise upon this matter 
and for the arbitrators to accept the compromise. It was not 
however. open to them to accept the conseni of the guardians of 
the minors without the sanction of the Court accorded under 
O. 32, R. 7, Civil Procedure Code. A further point has been 
raised that the guardians did not in fact really consent but, 
however suspicious the circumstances may appear, the Lower: 
Court has found upon this point that the consent was given and 
I am bound by that finding. I think there is no doubt that the 
award upon this point is vitiaied by the circumstance that it 
departs from the pleadings and is not cured by the valid consent 
of all parties. But I do not think that the very guardians who 
are found to have given their consent can now come forward, 
as they do, and plead that that ‘consent. will not affect the rights 
of the minor defendants. An objection of this character has been 
considered in Golnur Bibi v. Sheikh Abdus Samadi. In that case, 
which was also a case of arbitration, some guardians who 
enteréd into agreements subsequently -turned round after the 
award was made and preferred an appeal against it. It is 
pointed opt that the absence of Court sanction does not render 
a decree passed upon a compromise void, only voidable at the 
option of the minor, and that no other party can call it in ques- 
tion except the minor, either on attaining majority or before 
then through a next friend. It is observed that in the Privy 
Council case in Ghulam Khan v. Muhammad Hassans, one of 
the grounds taken against the decree was that the guardian of 
the minors had agreed to refer without the Court’s leave and 
yet their Lordships firmly put aside the contention that an 


1. (1930) LL.R. 58 Cal. 628, 
2. (1991) L.R: 29 LA 51: LL. R. 29 Cal 167: 12 M.L,J. 77 (P. G). 
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appeal would lie. Ido not think that upon the application of 
the guardians in revision I ought to set aside this part of the 
award upon the ground contended for. 

The only other point relates to the number of arbitrators 
who functioned at the hearings. It is true that on many occa- 
sions only three of the five arbitrators took part, but no excep- 
tion was taken to this at the time and the matter is not one, in 
my view, which should form a basis for revision, no ground 
being given to suppose that the merits of the award were 
thereby affected. 

Under R. 14 (a) of the Second Schedule of the Code of 
Civil Procedure, the Court may remit any matter referred to 
arbitration to the re-consideration of the same arbitrator or 
umpire where the award determined any matter not referred to 
arbitration, unless such matter can be separated without affect- 
ing the determination of the matters referred. The portion of 
the award which deals with Sch. B is separable from that 
relating to the land, but the component parts of Sch. B itself are 
not separable. I think therefore that the only course is to refer 
for re-consideration the portion of the award relating to the 
outstandings, leaving the remainder as it stands. So far as the 
order of the Lower Court relates to this part of the award, I 
must hold it is without jurisdiction and set it aside and direct it 
to pass an order in accordance with law. The respondents will 
pay the petitioners’ costs of this petition. 

K. C. - Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice MapHavAN Nair AND Me. 
JUSTICE JACKSON. Sa 
Kalasipudi Subba Rao (deceased) ; : 

and others .. Appellants* (Plaintiffs) 





v. 
Palakurthi Bhimalingam (deceas- 
ed) and others .. Respondents (Defend- 
ants). 


Res judicata—Claim as to possession of certain lands refused in a pre- 
vious suit—Later suit by the same claimant for redemption as well as pos- 
session of same properties— Court competent to iry subsequent suit p5 
essential for its decision operating as res judicata. 

The plaintiff's father was the purchaser of the equity of redemption 
of certain mortgaged properties comprising A and B schedules, the 
fotmer being Mazumdari service inam lands which were inalienable and 








* Appeal No. 305 of 1927. ` 29th March, 1933. 
R—96 


Madhavan 
Nair, J. 


762 THE MADRAS LAW JOURNAL REPORTS, [VoL. 


the latter quit-rentinams. A subsequent mortgagee of the same properties 
got a decree and sold them and they were purchased by another and the 
plaintiff's father, having been a party to the suit and hence bound by the 
decree, had to be deemed to have lost his rights over both the properties. 
But he was subsequently given the patta for the A schedule lands by the 
Government. On the strength of the title acquired, owing to the grant of patta 
in his favour, he instituted a suit O. S. No. 280 of 1903 in the District Man- 
sif’s Court for possession of A schedule properties against present defend- 
ants 1 to 5 and the present 6th defendant who was 19th defendant in that 
suit. The first issue in the suit was whether the patta granted to the plain- 
tiff had the effect of cancelling the sale of the lands in favour of the 19th 
defendant. On this issue the District Munsif’s Court found against the 
plaintiff and dismissed the suit. The appellate Court confirmed the Lower 
Court’s decision holding that to get possession the plaintiff should pay off the 
mortgage of defendants 1 to 4 and that the grant of the patta in his favour did 
not affect right of the 19th defendant, The plaintiff instituted the present 
suit for redemption and for possession of the suit lands. On the question 
whether the finding of the previous suit on the question of plaintiff's rights 
against 19th defendant was conclusive so as to bar by res judicata the issue 
in the present suit, 

Held, according to S. 11 of the Civil Procedure Code, to constitute a 
previous decision res judicata in a subsequent suit, it is necessary, amongst 
other things, that the Court which tried the previous suit must have been a 
Court “competent to try the subsequent suit”. In the present case the Lower 
Court was competent to try the previous suit, that suit being one for posses- 
sion; but admittedly the present suit being one for redemption of 2 mortgage 
of Rs. 6,000, it was not competent for the District Munsif’s Court to try it. 
It must follow that the decision in the previous suit, dismissing the plaintiff's 
claim for cancellation of the sale to the 19th defendant and holding that he 
could not eject the 19th defendant could not operate as res judicata in the 
present suit, where the issue raised was larger in scope. 

Pathuma v, Sclimamma, (1884) I.L.R. 8 Mad. 83, followed. 

Appeal against the decree and judgment of the Court of 
the Additional Subordinate Judge at Vizagapatam in O. S. 
No. 11 of 1925, dated the 7th day of March, 1927. 

V. Govindarajachari and B. V. Ramanarasu for appellants. 

Y. Suryanarayana and P. Somasundaram for respondents, 

The Court delivered the following 

Juvcments. Madhavan Nair, J.—Plaintiff is the appellant. 
The plaintiffs suit was for the redemption of the mortgage 
over the lands in A and B schedules of the plaint and for 
possession of the same. A schedule lands are Mazumdari 
service inam and the B schedule lands are quit-rent 
inam. These lands were originally held by the members 
of Kasiraja family. In 1885 the holders executed a usufruc- 
tuary mortgage over both the A schedule and B schedule 
lands in favour of the predecessor-in-title of defendants 
1 to 5 for Rs. 6,000. In 1886 a simple mortgage of these 
lands was executed in favour of one Putta Audenna for 
Rs. 1,500. In the same year a third mortgage which was also 


a simple mortgage was executed in favour of two persons, 
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K. Latchayya and M. Venkata Rao, Latchayya having a 2/3rd 
share in the mortgage and Venkata Rao a one-third share. 
This mortgage was for Rs. 1,200. The second mortgagee 
transferred his mortgage to the first mortgagee. In execu- 
tion of the decree in O. S. No. 27 of 1887 the plaintiffs 
father who had obtained a money decree against the 
mortgagors purchased the equity of redemption over these 
lands and obtained symbolical delivery on the 14th October, 
1892. In 1893 defendants 1 to 5 brougbt O. S. No. 34 
of 1893 on the second mortgage and obtained a decree. 
This decree amount was paid of by the plaintifs father. 
On the 17th of July, 1894, the plaintiff got an assignment 
of the 2/3rd share of the third mortgage owned by 
K. Latchayya. In O. S. No. 303 of 1896 Venkata Rao, the 
mortgagee of one-third share of the third mortgage, obtained a 
decree which was transferred to the 6th defendant who got the 
lands sold at Court auction and purchased them. The plain- 
tiff’s father was a party to the suit. It may here be observed 
that the sale and purchase of the A schedule lands was invalid 
as the lands are Mazumdari service inam and hence inalienable; 
but the sale of the B schedule lands was not open to this 
objection. However, the plaintiff being bound by the decree 
must be deemed to have lost his rights over both the properties; 
but in 1902 he was given a patta for the A schedule lands by 
the Government. In Venkata Jagannadha v. Veerabhadrayyal 
it was held that the grant of patta constitutes a fresh grant. 
The plaintiff must therefore be deemed in consequence of the 
grant to have obtained an absolute title to the property for 
which he was given a patta. On the strength of the title thus 
obtained the plaintiff instituted O. S. No. 280 of 1903 for pos- 
session of the A schedule properties against the present 
defendants 1 to 5 and the 6th defendant who was the 19th 
defendant in that suit. The first issue in the suit was whether 
the patta granted to the plaintiff had the effect of cancelling 
the sale of the lands in favour of the 19th defendant. On this 
issue the District Munsif found against the plaintiff and dis- 
missed the suit (see Ex. IV). On appeal the District Judge 
confirmed the District Munsif’s decision holding that to get 
possession the plaintiff must first pay off the mortgage of 
defendants 1 to 4 and that the grant of the patta in his favour 
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did: not affect the rights of the 19th defendant (i.e., the 6th 
defendant) in the suit lands (see Ex. V). Asa result of this 
decision the plaintiff instituted the suit out of which this 
appeal arises for redemption and for possession of the suit 
lands. The suit is admittedly confined to the lands for which 
the plaintiff has obtained a patta from the Government as 
already mentioned in 1902. 

Besides raising the contentions relating to the merits of 
the case, the contesting defendants raised, at the very outset, 
various legal objections to the suit, as preliminary points for 
decision. These points were that the plaintiff’s rights in the 
lands have been extinguished in consequence of some of the 
previous proceedings, that his rights, if any, were barred by 
limitation, that the suit was barred under O. II, R. 2 of the 
Code of Civil Procedure and that it was also barred by res 
judicata by reason of the decision in O. S. No. 280 of 1903. 
On these preliminary points, the learned Subordinate Judge 
upheld the contentions of the defendants and in consequence the 
plaintiff’s suit was dismissed without an enquiry into its merits. 


In appeal Mr. Govindarajachari on behalf of the plaintiff- 
appellant contended before us that the decision on all these 
points is wrong and that the case should be sent down fora 
decision on the merits. Mr. Somasundaram on behalf of the 
6th defendant attempted to support before us the Lower Court’s 
decision only on the point of res judicata. The only point, 
therefore, for us to decide is “Is the plaintiff’s suit barred by 
res judicata by reason of the decision in O. S. No. 280 of 1903”. 
It may here be mentioned that the plaintiff is willing to redeem 
defendants 1 to 5, but they support the 6th defendant’s plea 
which, if successful, would entail dismissal of the plaintiffs 
suit. 

The Lower Court’s decision on the question of res judicata 
is contained in paragraph 13 of the judgment which is” as 
follows :— 

“|. . The 6th defendant was the 19th defendant in the previous 
suit. There was a specific issue raised therein as to whether the patta 
to plaintiff had the effect of cancelling the sale in favour of 19th defendant. 
This issue was found against the plaintiff. This finding was confirmed in 
appeal. This decision is conclusive there being no second appeal by the 
plaint: f.” 

Mr. Govindarajachari contends that assuming that a pre- 
vious decision-on a question of law,- though. erroneous, can fbe 


treated as res judicata in a subsequent suit—a proposition which 
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he is not willing to concede though, we think, the decisions are 
against him—the decision of the appellate Court in the previous 
suit should not be accepted as res judicata in the present suit 
inasmuch as the District Munsif-in whose Court the previous 
suit was instituted is not competent to try the present suit 
which has been instituted in the Sub-Court. According to 
S. 11 of the Civil Procedure Code, to constitute a previous 
decision res judicata in a subsequent suit it is necessary 
amongst other things that the Court which tried the previous 
suit must have been a Court “competent to try the subsequent 
suit’. In the case before us the Court of the District Munsif 
was competent to try the previous suit, that suit being one 
for possession; but admittedly the present suit being one for 
redemption of a mortgage of Rs. 6,000, it was not competent 
for the District Munsif’s Court to try it. It must therefore 
follow according to S. 11, Civil Procedure Code, that the 
previous decision cannot operate as res judicata in the 
present suit. But Mr. Somasundaram for the respondent 
argues that the nature of the previous and the present suits re- 
mains the same and that the plaintiff should not be allowed by 
merely tacking on to the prayer for possessiona prayer for re- 
demption to get rid of the effect of the decree in the previous suit. 
In support of his contention he strongly relies on the decision 
in Pathuina-v. Salimammal followed and explained in Thekka- 
mannengath Raman alias Kochu Poduval v. Kakkassert 
Poshiyot Manakkal Karnavan3 and Patirachariar v. Alamelu- 
mangai Ammal3; but on examination it will be found that that 
decision does not support him. In that case it was held that the 
decision of a District Munsif with regard to the validity of a gift 
of a shop and a warehouse which was only one of the items ina 
deed of gift which comprised various other properties also was 
res judicata in a subsequent suit as it was within his compe- 
tency to decide it; but his decision as to the validity of the 
deed of gift which was a larger question was not res judicata 
in a subsequent suit ashis Court was not competent to decide 
this larger issue which involved title to the rest of the proper- 
ties comprised in the gift. Applying this principle to the pre- 
sent case the position will be this. If the District Munsif had 
held in the previous suit that the plaintiff could not recover 


Qj aaa 
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- possession from the 19th defendant (that is, the present 6th 


defendant), then that decision which fell within the compe- 
tency of his Court to decide would be res judicata in the: 
present suit and the plaintiff will be precluded from raising the 
same question again; and if the District Munsif gave any deci- 
sion with regard to the redemption of the mortgage, that 
decision would not be res judicata as his Court could not try a 
suit for redemption and may therefore be disregarded. In the 
previous case it was not decided that the plaintiff was not enti- 
tled to possession as against the 19th defendant. As between 
the 19th defendant and the plaintiff the only issue raised 
in that suit was whether the patta granted to the plaintiff 
had the effect of cancelling the sale of the lands in 
favour of the 19th defendant. On this point the decision 
was against the plaintiff. That decision not only did not say 
that the plaintiff is not entitled to possession against the 19th 
defendant but it did not involve any finding that the defendants 
1 to 4 were entitled to remain in possession, for the final deci- 
sion was the decision of the District Judge and he held that the 
plaintiff is entitled to redeem defendants 1 to 4 and that a suit 
should be brought for that purpose if he wanted to recover 
possession. The present suit has been instituted in consequence 
of that decision. The nature of the decision in the prior suit 
being as described above, I do not think the contentions of the 
appellant’s learned counsel in the present case in any way goes 
against the decision in Pathuma v. Salimammal. Various deci- 
sions, such as Misir Raghobardtal v. Sheo Baksh Singh, Run 
Bahadur Singh v. Lucho Koers, Sheoparsan Singh v. Ram- 
nandan Prasad Singhs etc. were brought to our notice but as 
they have only a general bearing on the question under discus- 
sion I do not think it is necessary to deal with them. The case’ 
relied on by the Lower Court in support of its decision Bhugwan- 
butti Chowdhrant v. Forbes has no application to the present: 
case. In that case the previous suit was brought in the Munsif’s 
Court where it was held that the plaintiff is not entitled to road 
and public work cesses. In the subsequent suit instituted by 
him against the same defendant in the Sub-Court he claimed to 





1. (1884) LL.R. 8 Mad. 83. 
2. (1882) L. R 9 I. A. 197: LL.R 9 Cal. 439 (P.C.). 
3. (1884) L.R 12 LA. 23: LL.R. 11 Cal. 301 (P.C). 
4, (1916) L.R. 43 L.A. 91: LLR. 43 Cal, 694:31 M.L.J. 77 (P.C). 
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recover the road and public work cesses and also embankment 
and dak cesses. It was rightly held that the plaintiff cannot 
be allowed to enlarge the scope of the suit by adding reliefs to 
it to get rid of the effect of the decree in the previous suit. The 
present case is clearly not one of that class. The plaintiff now 
seeks to redeem the suit mortgage. Such a suit cannot be tried 
in a District Munsif’s Court. If in the suit before him the 
District Munsif expressed any opinion about redemption such 
opinion may be disregarded; but his decision about possession 
which he was competent to decide would be binding. (See 
Pathuma v. Salimammal.) In the present case, as already 
pointed out, the District Munsif did not decide in the previous 
suit that the plaintiff was not entitled to possession as against 
the 19th defendant, nor was it decided that defendants 1 to 4 
are entitled to remain in possession against the plaintiff. What 
was finally decided was that the plaintiff may redeem. In no 
way does the present suit therefore go against the decisions of 
this Court in Pathuma v. Salimammal, Thekkamannengath 
Raman alias Kochu Poduval v. Kakkasseri Poshiyot Manakkal 
Karnavan® and other cases of a similar nature. For the above 
reasons I would hold that this suit is not barred by res judicata 
by virtue of the decision in O. S. No. 280 of 1903. 


In the result we set aside the decision of the Lower Court 
and remand the case for disposal according to law after hearing 
the case on the remaining issues on which we express no 
opinion. The appellant is entitled to the costs of this appeal. 
We may say that there is no liability in respect of the court-fee 
as the appeal was allowed to be filed in forma pauperis. 


Jackson, J.—A mass of authority has been cited upon the 


question of res judscata, but the case is very simple and runs on 
all fours with Pathuma v. Salimammal. In both cases plaintiff 
‘was suing a defendant in ejection and a third party intervened 
claiming paramount title. 


In Pathuma v. Salimammal “an issue as to the title 


derived under the gift was framed” and it might run in this 


fashion. 


Whether the title set up by plaintiff had the effect of can- 
calling the gift in favour of Salimamma, the third party. 
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In our case we have the issue whether the patta granted 
to plaintiff had the effect of cancelling the sale in favour of 
19th defendant (the third party). 

In Pathuma v. Salimanimal the Munsit’s Court found in 
favour of the plaintiff, and in our case against him. That 
makes no difference. The point is that when a larger question 
was agitated in the superior Court, the opinion of the Munsif, 
who was not competent to deal with this larger question, was 
not treated as res judicata. 

Salimamma sued for all the RT under her alleged 
deed of gift, and the gift was upheld. 

In the same way when plaintiff sues in our .case for his 
right to redeem as mortgagor—a matter beyond the competence 
of the Munsif—his right can be upheld regardless of the 
Munsif’s opinion that he had no right. 

But what cannot be disregarded, and this is ‘he main im- 
port of Pathuma v. Salimammal, although it is mere common 
sense which hardly requires a ruling, is on the competent deci- 
sion of the Munsif within the bounds of his jurisdiction. The 
Munsif decreed that plaintiff must have the shop and warchouse 
for which -he sued; and that decree cannot be upset on any 
theory of its not being- res judicata. S. 11 of the Civil. 
Procedure Code contemplates ‘matter in issue’ which no one 
except out of sheer perversity could suppose to mean ‘matter 
already decreed’. And so too in our case if the Munsif within 
his competence had decreed that plaintiff ‘could not eject the 
19th defendant, it would be idle for plaintiff to re-open the 
matter. He might get a decree in redemption against defendants 
1 to 4 but Hereman 19 would be irremovable under the pads 
decree. : 

But 19th defendant never daime possession in O. S, 
No. 280 of 1903. He claimed (see-para. 5 of the judgment, 
Ex. IV), as was set forth in the issue, that his title by sale was” 
superior to plaintiffs title by patta just as Salimamma had 
claimed that her title by gift was superior. The Munsif found 
in favour of 19th defendant and if in consequence of ‘that find- 
ing it had been held that plaintiff could not eject defendants 
1 to 4, defendants 1 to 4could retain their possession just as in 
Pathumma v. Salimammai plaintiff retained his--shop and 
warehouse. But that was not the final finding; for the Distrig 
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Judge held that to get possession plaintiff must first pay off 1st 
defendant’s mortgage (Ex. V) in conformity with which find- 
ing the present suic is brought. An attempt to shake the 
authority of Pathuma v. Salimammal by reference to an 
obiter dictum of the Privy Council in Gokul Mandar v. Pudma- 
nund Singhs was repelled by a bench of this Court in 
_Thekkamannengath Raman alias Kochu Poduval v. Kakkassert 
Poshiyot Manakkal Karnavan3. But in the present suit the 
question there is academic. If the dictum of the Privy Council 
is given the literal interpretation which was attempted to be 
applied to it, not even the decree of the Munsif’s Court would 
be res judicata in the superior Court—the whole proceeding of 


the Court not competent to try such subsequent suit would be a ` 


nullity. But for the appellant Mr. Govindarajachari does not 
carry his argument so far, and is content to rest it upon 
_ Pathuma v. Salimammal leaving the respondents entitled to 
whatever they got by the decree in the Munsif’s Court. Of 
course if the decree also is ruled out, respondents are worse off 
than they were before. It seems hardly necessary to add that 
in my opinion the dictum does not carry this meaning and has 
been correctly interpreted in Thekkamannengath Raman alias 
_Kochu Poduval v. Kakkassert Poshiyot Manakkal Karnavans. 
K.C. —— Case remanded. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mnk. Justice KRISHNAN PANDALAL 


Alluri Suranna and others .. Appellants* (Defendants) 
v. 
Chedalavadu Subbarayudu and 
others .. Respondents (Plaintiffs). 


Limitation Act (IX of 1908), Art. 142—Title to immoveable property 
in the plaintsff—Property not yielding crops—Claim of possession—Pre- 
sumption tn favour of plaintiff. 

“So far as the question of possession is concerned, it is indisputable that 
if the plaintiff is entitled to immoveable property and possession thereof and 
the property sued for is such that actual or effective enjoyment of it by 
taking produce is not possible, possession will be presumed to be with the 
person who has title. 

Ramanathan Chettiar v. Lakshinanan Chettiar, (1930) I. L. R. 54 Mad. 
622: 61 M. L. J. 224, followed. 

When all the members of a joint fatnily have parted with their rights in 
a specific property of the family, questions between the alienees of the 
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several members are not questions between coparceners: (1910) I. L. R. 34 
Mad. 269: 20 M. L. J. 743 (F. B.). 


Second appeal against the decree of the Court of the 
Subordinate Judge of Ellore in A. S. No. 173 of 1929 preferred 
against the decree of the Court of the District Munsif of Kovvur 
in O. S. No. 586 of 1926. 

K. Venkatarama Raju for appellants. 

The Government Pleader (P. Venkataramana Rao) for 
respondents. 

The Court delivered the following 

Jupcment.—The 6th defendant and representatives of the 
deceased 5th defendant, hereinafter referred to as defendants 5 


. and 6 and persons claiming under them are the appellants. The 


suit was brought for partition and separate possession of 
one-fourth share of a plot of land described as pati site and 
said to be roughly 11,000 and odd square yards in extent, which 
had been the property of a family of Zamindars of which the- 
surviving representatives are defendants 1, 2, 3 and 4 and of 
whom, according to the plaintiff’s case, the lst defendant was 
entitled to one-half of the property, the 2nd defendant to one- 
fourth and defendants 3 and 4 to the other one-fourth. The 
plaintiff claimed to have purchased the share of the defendants 3 
and 4 from their father by a sale deed of 1901. 

The defendants 5 and 6, who were the principal contesting 
defendants, contended that the defendants 3 and 4 were not 
entitled to any share of the property at all but that the 
1st defendant was entitled to one-half and the 2nd defendant to 
the other half and that by two sale deeds of 1915 and 1920 
they (appellants-defendants 5 and 6) had become entitled to 
both the halves and they also pleaded that the plaintiff had not 
been in possession of his alleged share within 12 years of the 
suit. The principal issues were the first three, namely— 


“1. Has the plaintiff title tothe suit site? 
2. Has the plaintiff possession of the suit site within 12 years before 
the date of the suit? and 
3. Is the suit in time?” 


On the first issue as to title, both the Lower Courts have 
concurrently found that defendants 3 and 4, the plaintiffs 
vendors, are entitled to one-fourth share and I have heard 
nothing from the appellants’ learned advocate how this can be 
attacked. On the question of possession, the District Munsif 
held that the plaintiff being the purchaser from a coparcengr 
in an undivided Hindu family was not entitled as such to 
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possession of any share of the alienated property and that in 
any case the plaintiff had not shown that he was in possession 
of the share sued for within 12 years of the suit. He dismissed 
the suit. The learned Judge on appeal was inclined to take the 
game view as to the nature of the plaintiff’s purchase, that it 
was from a coparceger in an undivided Hindu family. But he 
took the view that the plaintiff was entitled to succeed on the 
ground that the land having been vacant unoccupied site on 
which no cultivation was done, possession up to within the 
12 years period before the suit must be deemed to have been 
with the persons who had a title and therefore the plaintiff 
was entitled to succeed. On this ground he gave the plaintiff 
a decree as prayed. 

In second appeal the principal point argued was one of 
limitation. The appellants’ learned advocate concedes that the 
Article applicable is Art. 142 and that the plaintiff must, succeed 
if he can show title and possession within 12 years before the 
suit. So far as the question of possession is concerned, it is 
indisputable that if the plaintiff is entitled to immovable property 
and possession thereof and the property sued for is such that 
actual or effective enjoyment of it by taking produce is not 
possible, possession will be presumed to be with the person who 
has the title: Ramanathan Chettiar v. Lakshmanan Chettiar. 
The appellants’ advocate has attempted to attack both branches 
of the above conditions. He has attempted in the first instance 
to show that the plaintiff’s right was not to property of which 
any one could be in possession but that it was only an equitable 
right possessed by alienees from coparceners of a Hindu family 
who are entitled only to bring a suit for partition and to take 
such property as is allotted to the alienee. On this point, both 
the Lower Courts have contributed to the confusion which has 
arisen by supposing that there was a case of an undivided 
family or an alienation by a coparcener in this case. There is 
nothing in the plaint or in the written statement which sup- 
ports the idea that either party considered the plaintiffs pur- 
chase as an alienation from a coparcener. The plaintiff spoke of 
the property as jointly in possession of the various sharers. 
The defendants spoke of its possession in divided halves. In 
either case, no question of coparcenary arose. In any case it is 
obvious that when all the members of a joint family have parted 
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with their rights in a specific property of the family, questions 
between the alienees of the several members are not questions 
between coparceners: Iburamsa Rowthan v. Thiruvenkata- 
sami Natck1. The cases therefore which hold that alienees 
from coparceners have only rights of suit for partition have 
no application to this case, because it is the case of both the 
parties that no coparcener has any subsisting right in the suit 
property. 

The appellants’ learned advocate next denied that this 
property was such as to be incapable of actual enjoyment. That 
is a question of fact and whether in fact it was incapable of 
actual enjoyment up till a period within 12 years before the suit 
was one eminently for the lower appellate Court. It was in 
evidence that it was only after defendants 5 and 6 brought the 
property in 1920 that something began to be done upon it in 
the way of building huts and buildings and that till then it lay 
vacant or waste. It was open to the lower appellate Court to 
apply the doctrine of Ramanathan Chettiar v. Lakshmanan 
Chettiar3 to the case and to infer upon the facts that the 
plaintiff must be deemed to have been in possession. The second 
appeal fails and is dismissed with costs. 

K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE KRISHNAN PANDALAL. 


Vellayammal and others .. Appellants* (Defendants) 
v. 
N. P. Palaniyandi Ambalam .. Respondent (Plaintif). 


Hindu Law—Reversioner (presumptive) sumy to set aside alienation by 
female heirs—Decree ın their favowr—Subsequent settlement by which 
reverstoners surrendering their share and selling half of the property to 
alienee—Reversioner, on the opening of succession, questioning right to 
alienate—Transferor prevented from questioning sale under S 43, Transfer 
of Property Act—Surrender by presumpteve reversvoners—E fect of 

Where two reversioners, the last male holder’s paternal uncle and his son 
the plaintiff herein, brought suits to set aside certain alienation by female 
heirs but, after a decree in their favour, matters were settled and the net 
result of the settlement was that one-half of the property sold was to be 
restored to the reversioners and the other half to be retained by the alienee 
and when, on the opening of the succession in favour of the plaintiff by the 
death of the last female heir, the plaintiff filed the present suit for recovering 
the property, 

Heid, (1) that under S. 43 of the Transfer of Property Act the plaintiff’s 
father having sold this property ax if it belonged to him and to the plaintiff 





1. (1910) I. i. R. 34 Mad. 269: 20 M. L. J. 743 (F. B.). , 
2. (1930) L L. R. 54 Mad. 622: 61 M. L. J. 224. 
*S. A. No 1496 of 1928, 6th January, 1933. 
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at a time when they had admittedly no title thereto, the plaintiff could not 
now be heard to set up that fact after acquiring the title as reversioner 
subsequently, and 

(2) treating the old alienation as still the subject for consideration, the 
act of the plaintiff's father acting on his own behalf and on behalf of the 
plaintiff in surrendering whatever rights they had by the decree and in 
purporting to sell the property to the alienee was as emphatic an affirmation 
of the transaction as it was possible to imagine. The fact that at that time 
they were not the actual reversioneis but only the presumptive reversioners 
was nut sufficient to deprive that act of its due force and effect. 


It is possible for presumptive reversioners even before the succession 
opens by a sufficient act of affirmation to do something which disables them 
from questioning the alienation after they are tn tHtwlo. 

Rangasami Gounden v. Nachappa Gounden, (1918) L. R. 46 L A. 72: 
L L. R. 42 Mad 523 at 539: 36 M. L. J. 493 (P. C), followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Madurain A. S. No. 100 of 1926 (A. S. No. 639 of 
1925, District Court, Madura) preferred against the decree of 
the Court of the District Munsif of Melur in O. S. No. 130 of 
1923. 

T. L. Venkatarama Atyar for appellants. 

K. S. Jayarama Atyar for respondent. 

The Court delivered the following 

JupGMENnT.—This was a suit by a Hindu reversioner to set 
aside alienations by the female heirs. Of two such alienations 
which formed the subject-matter of this second appeal, one 
which affected the appellants 1 and 2 has been settled and all 
that now remains is the alienation which affects the other appel- 
lants, viz., appellants 3 and 4, which concerns item No. lin 
B Schedule, 19 cents of land. The Court of first instance upheld 
this alienation and dismissed the suit. In the Court of appeal to 
which the plaintiff appealed, the learned Judge deals with this 
property in paragraph 13. The 6th defendant’s father bought 
this property so long ago as (1886) from Velliammal, mother 
of the last male-holder and her daughter, one Thungi. The then 
reversioners, the last male-holder’s paternal uncle Palaniyandi 
and his son the present plaintiff then brought suits to set aside 
the alienation and succeeded. But after that decree the two 
families, that is of the purchasers and the vendors, who were 
relations, settled their disputes. The net result of the settle- 
ment was that one-half of the property sold was restored to 
the reversioners and the other half consisting of this item 1 of 
B schedule was retained by the purchaser, the 6th defendant’s 
father. This settlement was effected so. far as this property 
was concerned by two deeds, Exs. II and Il-a. Ex. Il-a is a sale 


Vellayammal 
v. 
Palaniyandi 
Ambalam, 
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deed purporting to be executed by Palaniyandi for himself and 
on behalf of his sons including the present plaintif. It recites 
that they have received Rs. 85 in cash and that the purchaser, 
the 6th defendant’s father, is to enjoy the land as his. Ex. II 
purports to be the deed of release six days later by the same 
people to the same person and says that the executants have 
relinquished such rights as they had in the property, that is, 
19 cents now in dispute, by reason of the decree which had been 
previously obtained. All this was long before the succession in 
favour of the plaintiff opened by the death of Velliammal who 
lived on till 1921. This suit was brought in 1923. 


. It appears to me that the Court of first instance was right 
and the Court of appeal wrong about the plaintiff’s right by 
this suit to recover this property. Whatever may have been 
the merits of the original alienation and the title conveyed 
thereby, the plaintiff must lose on one of two grounds. First; 
under S. 43 of the Transfer of Property Act the plaintiffs 
father having sold this property by Ex. Il-a, as if it belonged 
to him and to the plaintiff, at a time when they had admittedly 
no title thereto, the plaintiff cannot now be heard to set up 
that fact after acquiring the title as reversioner in 1921. 


Secondly, treating the old alienation as still the subject for 
consideration, the act of the plaintiff’s father acting on his 
own behalf and on behalf of the plaintiff in surrendering 
whatever rights they had by the decree and in purporting to 
sell the property to the 6th defendant's father was as emphatic 
an affirmation of the transaction as it is possible to imagine. 
The fact that at that time they were not the actual reversioners 
but only the presumptive reversioners is not in my opinion 
sufficient to deprive that act of its due force.and effect; because 
as stated by the Privy Council in Rangasami Gounden v. 
Nachtappa Goundent it is possible for presumptive reversioners 
even before the succession opens by a sufficient act of affirma- 
tion to do something which disables them from questioning the 
alienation after they are in titulo. The learned Judge in appeal 
does not seem to have either perceived or given any proper 
answer to these points. But he contents himself with saying 
that the release deed does not bind the plaintiff since he cannot 
be literally said to be claiming under his father. Here he 
se 
1. (1918) L.R. 46 I.A. 72: LLR. 42 Mad. 523 at 539: 36 M.L.J. 493 (P.C). 
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ignores the fact that it was not by the act of the father 
alone but by the act of the plaintiff himself by his guardian 
that he is bound. In the circumstances in which these 
documents were executed there can be no little doubt 
that the acts of the plaintiffs father were eminently 
prudent and beneficial and the plaintiff cannot now be heard to 
question them. The appeal so far as the appellants 3 and 4 are 
concerned succeeds and the decree of the lower appellate Court 
so far as it concerns item 1 in Sch. B must be reversed and 
that of the first Court restored. The appellants 3 and 4 must 
have their costs both here and in the Court below proportionate 
to the value of the property concerned in their appeal. 

K. C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Parsent:—Mr. Justice MADHAVAN NAI. 
Pyda Ramakrishnayya Garu and 


another .. Petitioners* (Plaintiffs) 
v 


Kuchipudi Naganna and others.. Respondenis (Defendanis). 


Madras Estates Land Act (I of 1908), Ss. 189 and 192—E secuton of 
decree passed in summary swit—Claim under O. 21, R. 58, Cini Procedure 
Code, 1908—Objection upheld—Swit by decree-holders under O. 21, R. 63 
of the Code—Jurisdsction of Revenwe Court. 

Where in execution of a decree passed by the Revenue Court in a summary 
suit the decree-holders attached certain lands, and another person claiming as 
purchaser put in a petition objecting to the attachment under O. 21, R 58, 
Civil Procedure Code, and the objection having been upheld the decree- 
holders fled a suit in the Revenue Court under O. 21, R.63 of the Code 
to establish their claim to the property, 

Held, that the Revenue Court had no jurisdiction to entertain the suit as it 
did not fall within the class of suits mentioned in S. 189 of the Madras 
Estates Land Act and that the plaint should be returned for presentation 
before a Civil Court having jurisdiction. 

Section 192 of the Madras Estates Land Act simply deals with pro- 
cedure and does not in any way enlarge the scope of the jurisdiction con- 
ferred upon the Revenue Court under S. 189 of the Act. 

Venkatarayudu v. The Maharaja of Pithapwram, (1927) I.L.R. 51 Mad. 
774: 54 ML.J. 138, considered. 

Petitions under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the orders of the Court of the Deputy Collector of Kovvur 
Division, dated the 30th day of January, 1931 and the 11th 
day of October, 1929, respectively and passed on the unregis- 
tered plaint of 1931 andin M. P. No. 29 of 1929 in E. P. 


No. 75 of 1929 in S. S. No. 100 of 1926, respectively. 


SSS 


_*C.R. Ps. Nos. 921 of 1931 and 231 of 1930. 30th August, 1933. 
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P. Somasundarasn for petitioners. 
K. Venkatarama Raju for respondents. 


The Court delivered the following 


JupGMENT.—This is a petition to revise the order of the 
Deputy Collector of Kovvur returning the plaint filed by the 
petitioners in the Revenue Court for presentation before a Civil 
Court having jurisdiction. 


The facts are briefly these. In Summary Suit No. 100 of 
1 26 the petitioners obtained a decree against the pattadar 
holding lands under patta No. 125 of the village of Anna- 
devarapeta. A portion of the lands had come into the hands of 
the Ist respondent by purchase on the 6th of June, 1929. In exe- 
cution of their decree the petitioners attached these lands and. 
then the Ist respondent put in a claim petition objecting to the 
attachment under O. 21, R. 58, Civil Procedure Code. The 1st 
respondent’s claim after enquiry was allowed by the Revenue 
Court on the 11th of October, 1929. Before the expiry of a 
year from that date the petitioners filed a suit under O. 21, 
R. 63, Civil Procedure Code, for the establishment of their claim 
to the property in dispute. This suit was filed before the Revenue 
Court. Objection was taken that under S. 189 of the Madras 
Estates Land Act the Revenue Court has no jurisdiction to 
entertain suits of this nature and that the plaint should be 
presented before a Civil Court. This objection was upheld by 
the Deputy Collector and he returned the plaint for presentation 
before a Civil Court having jurisdiction. The present Civil 
Revision Petition is to-revise this order of the Deputy Collector. 


_ The section of the Madras Estates Land Act which gives 
jurisdiction to the Revenue Court to hear applications and suits 
is S. 189. Under cl. (1) of that section “ A Collector or 
other Revenue Officer specially authorised under this Act shall 
hear and determine as a Revenue Court all suits and applica- 
tions of the nature specified in Parts A and B of the Schedule 
and no Civil Court in the exercise of its original jurisdiction 
shall take cognizance of any dispute or matter in respect of 
which such suit or application might be brought or made”. It 
is conceded that a suit like the present one to establish the right 
to attach property is not, included in Part A of the schedule ` 
which specifies the suits - triable-by the Revenue Court. Whate 
is argued on behalf of the petitioners is that S. 189 only lays 
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down a bar on the Civil Courts against trying the suits men- 
tioned in Sch. A and does not say that these are the only suits 
that can be tried by the Revenue Courts. In support of this 
contention reliance is placed on S. 192 of the Act. Under this 
section the provisions of the Code of Civil Procedure excepting 
a few are made applicable to proceedings under the Madras 
Estates Land Act. Under clause (a) of the section the provi- 
sions of O. 21 excepting a few rules, Rules Nos. 83, 89 and 91, 
apply to proceedings in execution of rent decrees. It was held in 
Venkatarayudu v. The Maharaja of Pithapurami that a claim 
petition under O. 21, R. 58 of the Civil Procedure Code can be 
entertained in a Revenue Court in proceedings in execution of 
a rent decree in such Courts when such decree is not in the 
nature of a mortgage decree but only a money decree. (See 
also Suryanarayana v. Ramachendrudus.) An application under 
O. 21, R. 58 is not mentioned specifically as one of the applica- 
tions triable by the Revenue Court in S. 189, Part B of the 
schedule. Mr. Somasundaram argues by analogy that if a 
Revenue Court can entertain an application which does not fall 
within the applications mentioned in Part B of the schedule, it 
can also hear a suit though that particular suit is not mentioned 
in Part A of the schedule as a suit triable by the Revenue 
Court. This argument is based upon a confusion between the 
scope of S. 189 and S. 192 of the Estates Land Act and cannot 
be accepted. The section that confers jurisdiction on the 
Revenue Court to hear suits and applications is S. 189; and 
suits and applications which a Revenue Court can hear and 
determine are specified in Parts A and B of the schedule. S. 192 
of the Estates Land Act has nothing to do with the jurisdiction 
of a Court to hear and determine applications. It relates to 
procedure. It lays down what procedure shall be followed by 
a Revenue Court under the Estates Land Act in hearing and 
determining suits, applications, etc., whicb it has jurisdiction to 
hear and determine. That section does not in any way enlarge 
the scope of the jurisdiction conferred upon the Revenue Court 
under S. 189. It simply deals with the procedure to be 
followed by the Revenue Court and does nothing more. As 
contemplated by the Estates Land Act, an application under 
O. 21, R. 58, Civil Procedure Code, is not a substantive appli- 





Nee L (1927) ELR. 51 Mad, 774: 54 M.L.J. `138. - 


2. -(1932) 37. L.W. 655. 
R—98 


Ramakrish- 


Naganna. 


778 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


cation like the applications mentioned in Part B of the schedule 
but it is only a provision relating to procedure which should be 
followed when the Revenue Court has to hear and determine 
suits, appeals or other proceedings under the Act. I do not 
think that the decision in Venkatarayudu v. The Maharaja of 
Pithapuram) can be understood as an authority for holding that 
by force of S.192 of the Estates Land Act an application 
not included in the list of applications mentioned in Part B of 
the schedule is made triable by the Revenue Court. In my 
opinion that section does not extend the jurisdiction to hear 
and determine suits and applications conferred upon the 
Revenue Court by S. 189 of the Madras Estates Land Act. 
This argument sbould therefore be overruled. 


The next argument is that since a suit under O. 21, R. 63, 
Civil Procedure Code, is only a continuation of a proceeding 
under O. 21, R. 58, Civil Procedure Code, according to certain 
decisions, a Revenue Court which can entertain an application 
under O. 21, R. 58, on general principles may be said to have 
jurisdiction also to try a suit under O. 21, R. 63. The reply 
given to the first argument is a sufficient answer to this also. 
Whatever be the nature of the present suit, since the present 
suit admittedly is not included in Part A of the schedule as one 
of the suits triable by the Deputy Collector, the Revenue Court 
can obviously have no jurisdiction to hear it. It therefore 
follows that the plaint was rightly returned by the Deputy 
Collector for presentation to a Civil Court having jurisdiction. 


The Civil Revision Petition is accordingly dismissed with 
costs. 

C. R. P. No. 231 of 1930.—This petition is to revise the 
order of the Deputy Collector allowing the objection of the 1st 
respondent to the attachment of the portion of the land under 
Patta No. 125 purchased by him. As the petitioners have a 
remedy by way of a suit and as the suit has been filed in time, 
there is no point in proceeding with this petition. This petition 
is therefore dismissed but without costs. ~ 

B. V. V. Petitions dismissed. 


: Š 203 
1. (1927) L.L.R. 5L Mad. 774.54 M.L.J. 138. 


P 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE CORNISH. 
The Union Board of Devakottah 


through its President .. Petitioners (Defendant) 
v. 
S. Thirumalai Ayyangar .. Respondent (Plaintiff). 


Madras Local Boards Act (XIV of 1920), S. 93 and Sch IV, R. 10— 
Proprietor of a motor bus levied profession tax by a Union Board in a place 
where he had mo principal office or was residing—Whether in the circum- 
stances he was liable to be taxed— Whether he could be taxed on the source 
of income in the shape of fares collected at such a place by an agent. 


Where a motor omnibus proprietor running service from Madura to 
Devakottah sued the Union Board of Devakottah to recover profession tax 
paid by him under protest on the grounds that his principal office was at 
Madura, that he resided with his family only there, and that his agent did the 
collection of fares from passengers at Devakottah and that only when he re- 
sided within the Devakottah area in respect of his calling or profession he 
could be levied profession tax by the Union, 

Held, that it having been found that the principal office of the assessee 
was in Madura, he was not liable to tax by the Devakottah Union Board on 
the footing that he exercised his profession or calling within the Devakottah 
area. 

On the question as to whether he could be taxed in respect of the source 
of income in the Devakottah area for example, the fares collected there by 
his agent, 

Held, that the right of the Devakottah Board to tax the motor bus pro- 
prietor in respect of the Devakottah source of income is subject, under 
S. 93, to the qualification that the assessee “resides in such local area for not 
less than sixty days in the aggregate”; though it is conceivable that a profession 
or calling may be exercised by a deputy, and a trade certainly can be carried 
on by an agent, it ıs not possible that an individual can reside ina place 
except in person. 

Chairman, Ongole Municipality v. Mounsey, (1894) IL.R. 17 Mad. 453 
and Veerappa Chettiar v. Municipal Council, Palni, (1924) LL.R. 48 Mad. 
476:48 M.L.J. 428, relied on. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate Judge 
of Devakottah in S. C. S. No. 772 of 1928. 

C. S. Venkatachariar and D. Ramaswams Atyangar for 
petitioner. 

K. Rajah Aiyar and N. G. Krishna Atyangar for respond- 
ent. 
~ The Court delivered the following 

JUDGMENT.—The petitioner, the Union Board of Deva- 
kottah through its President, was sued by the respondent, a 
motor bus proprietor to recover the profession tax paid by him 

J 





*C, R. P. No. 495 of 1930. : 13th September, 1933. 
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to the Union under protest. The Subordinate Judge has decreed 
the claim, holding that the respondent was not assessable to 
profession tax by the Devakottah Union Board. The facts are 
that the respondent has a motor omnibus service running be- 
tween Madura and Devakottah; that his principal office is in 
Madura, where also he has a house in which he resides with his 
family; that he has an agent in Devakottah who collects the 
fares from passengers there, and sends these collections to the 
respondent at Madura. A person is liable to profession tax 
under S. 93 of the Madras Local Boards Act if he in any half 
year exercises a profession, art, trade or calling rendering him 
liable to the profession tax, for sixty days in the aggregate in 
any local area, or, being in receipt of income from money-lend- 
ing or any source other than houses and lands inside such area 
which renders him liable to profession tax, resides in the area 
for sixty days in the aggregate. Sch. IV, R. 10 explains that 
a person shall be deemed to have exercised a profession etc. if 
his principal office is within the local area notified and his con- 
nexion therewith has lasted for the specified number of days. 
Madura and Devakottah are both notified areas. But the Sub- 
ordinate Judge having found that the principal office of the 
respondent is in Madura, he is not liable to profession tax by 
the Devakottah Union Board on the footing that he exercised 
his profession or calling within the Devakottah area. 


It remains to be seen whether he could be taxed in respect 
of the source of income in the Devakottah area, vig., the 
fares collected there by his agent. The Subordinate Judge 
has just touched on this question but does not decide it. The 
right of the Devakottah Board to tax the respondent in respect 
of the Devakottah source of income is subject under S. 93 to 
the qualification that the respondent “resides in the area for 
sixty days in the aggregate’. It is not suggested that the res- 
pondent did in fact reside in Devakottah for a period of sixty 
days. But it is contended that he must be deemed to have 
resided there through his agent. Mr. Venkatachari has relied. 
upon a passage in Best, J.’s judgment in Chairman, Ongole 
Municipality v. Mounsey1. The question there was whether 
an officer whose head-quarters were within the Municipality 
was not ipso facto exercising his profession or calling within 


ee ______, 
1. (1894) LL.R. 17 Mad. 453. 
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such Municipality, although as a matter of fact he was absent 
from the Municipality discharging his duties elsewhere. Best, J. 
at page 455 said: 


“If the subordinates left in charge of the office at Ongole could be held 
to be doing the Sub-Collector’s work, there would be ground for holding the 
contention on behalf of the Municipality to be valid, on the principle of gui 
facit per alium facit per se. But the Sub-Collector’s duties cannot be 
delegated by him to be done by his clerks,” 


It is conceivable that a profession or calling might be 
exercised by a deputy, and a trade certainly can be carried on 
by an agent. But I think it is not possible that an individual 
can reside ina place except in person. In Veerappa Chettiar v. 
Municipal Council, Palnil it was held that the word “reside” in 
S. 95 of-the Madras District Municipalities Act, which corre- 
sponds to the provision in S. 93 of the Local Boards Act for the 
levy of profession tax, signified “personal residence,” and that 
a person who merely maintained an office for the collection of 
rent within the Municipal area could not be said to reside there. 
Tagree with the conclusion of the Subordinate Judge. But his 
Teasoning that because the respondent was assessed to profes- 
sion tax in Madura he could not be made liable for profession 
tax in Devakottah is opposed to the ruling in Manickavasagam 
Chettiar v. Union Board of Devakottahs. 


The petition is dismissed with costs. 
KC. : Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PAKENHAM WALSH. 


Sundarathammal and another .. Petitioners* (Petitioners) 
v. 
Paramaswami Asari and others .. Respondents ( Respondents). 


Civil Procedure Code (V of 1908), O. 33, R. 1—Leave to swe in forma 
pauperis—Rigkt to apply for—IlVidows in possession with life-interest in 
the properties—Estate not pauper. 

Where the two widows of the last male owner in possession of his pro- 
perties with only a lifeinterest therein applied for leave to file a suit in 
fornia paxperis on a mortgage executed to their husband, 

Held that, having regard to the practical difficulty of raising money on 
their life-interest, the widows could plead their poverty even if they sued as 
trustees of an estate which was not itself a pauper. 

In re Mary Ann Bill, (1884) I.L.R. 7 Mad. 390, followed. 


® 1. (1924) LL.R. 48 Mad. 476: 48 M.L.J. 428. 
2. (1932) LL.R. 55 Mad. 853:63 M.L.J. 741. 


* C R. P. No. 1100 of 1930. 23rd August, 1933. 
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Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to 
revise the order of the Court of the District Munsif of Madura 
Town, dated the 16th day of January, 1930 and made in O. P. 
No. 45 of 1929. 


R. Gopalaswams Atyangar for petitioners. 
K. Swaminatha Asyar for respondents. 


The Court delivered the following 


JupGMENT.—The petitioners before me are the two widows 
of one Sundaram Asari, who died in 1922. 

By a will he left instructions that the widows should pay 
off the debts in E Schedule to the will by the outstandings due 
in D Schedule. In this matter the two sons of his two elder 
brothers were to assist them. Receipts were to be granted in 
the names of both the widows and the surplus invested in their 
names. He also contemplated that with this surplus lands 
should be purchased in the names of both the widows in which 
they should have a life-interest in equal shares. 

The house and ground shown in A Schedule was similarly 
to be enjoyed by them in equal shares as a life-interest. 


Widow No. 1 was to have B Schedule vessels and jewels, 
and widow No. 2 C Schedule vessels and jewels but again 
without power of alienation. ' 


Till the immovable properties proposed to be purchased by 
the balance of outstandings were purchased, the widows were 
to realise in equal shares the interest from the surplus and use 
it for their maintenance. 


The will in fact put the widows in no better position than 
they would have been in without it. They simply got a life- 
interest in the deceased’s property and nothing more. 


They sought permission to file a suit in forma pauperts on 
a mortgage executed in 1916 to their deceased husband. 


An enquiry into their pauperism was held. The Crown 
did not oppose but the Defendants objected and the claim was 
disallowed. Against the order the widows have preferred this 
revision petition. - : 


The 1st Petitioner was the only witness examined °on 
either side. 


LXV] THE MADRAS LAW JOURNAL REPORTS. 783 


As regards the collection of outstandings the will mentions 
outstandings of Rs. 3,650 (Sch. D) and debts of Rs. 1,215 
(Sch. E). 

Assuming that both were collected and paid out in full, the 
surplus would be Rs. 2,435. 

The only immovable property purchased after the death of 
Sundaram Asari is a portion of a house under Ex. I for 
Rs. 1,000. 

The Ist Petitioner has explained this purchase thus. There 
was a partition between her husband and his brothers and her 
husband had also purchased the share of his elder brother so 
that he was entitled to two shares. At the time of his death, 
however, he was in possession of only one share, the other share 
having been sold for a debt under a Court auction sale and 
being in the possession of third parties. On his death the 
widows resided in the share still possessed by their husband at 
his death, and subsequently they re-purchased the other share 
of the house under Ex. I. 


The learned District Munsif found that the two shares are 
worth Rs. 2,000 on 1st Petitioner’s own evidence. 


I have perused the sale deed Ex. I and it is clear that the 
whole purchase price consists of two debts due directly to the 
deceased Sundaram Asari so that none of it represents savings 
from the income of the estate made by the widows. 

As regards utensils and jewels the Ist Petitioner was left 
such articles to the value of Rs. 345 and 2nd Petitioner to the 
value of Rs. 424, but Ist Petitioner has sworn that they have 
had to sell those articles to maintain themselves and are now 
paupers. There is no evidence contra. It will be noticed that 
even the sale of these jewels and utensils was beyond the power 
of the widows under the will. 


The learned District Munsif refused to allow the pauper 
application, (1) because the Petitioners are in possession of 
sufficiently valuable estate left by Sundaram Asari; (2) the 
suit is filed on behalf of the estate and the estate is not a pauper. 


With regard to ground (1) the possession is only that of 
persons with a life-interest on which it would be almost 
impossible to borrow any money. It is argued for Respondents 
that to save the estate necessary expenses may he incurred even 
by selling part of the property. I feel doubtful if any 
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purchaser could be found to buy property under a title of this 
sort which the reversioners would be sure to attack. Rafa- 
gopala Gramant v. Baggiammall is quoted for Respondents 
in this connection, but that was a question whether the Court 
could not sanction an advance out of an estate for the benefit 
of the minor under its extraordinary powers. That is a very 
different matter from widows alienating immovable property in 
which they have only a life-interest in order to raise funds to 
recover a debt due to their deceased husband’s estate. 

It is not, to my mind, so much a question whether they 
have this power in the abstract, but whether in the concrete 
circumstances of this case they could succeed in raising anything 
substantial by exercising it. 


On the second point that they represent the estate which is 
not a pauper, In re Mary Ann Billa is quoted for the Peti- 
tioners. 

It was there held that the administrator of the estate of a 
deceased person can apply to sue in forma pauperis under the 
provision of Chap. XXVI of the Civil Procedure Code, 1882. It 
was held that the English rule in the matter did not apply in 
India and that the Procedure Code does not exclude persons 
holding a fiduciary character from suing in forma pauperis. 
No later decision to the contrary has been shown me and I must 
follow this ruling, so that the Lower Court’s second ground for 
refusal is wrong. 

Although the finding of pauperism is one of fact, I think 
the Lower Court had no real evidence to come to the conclusion 
it did. The uncontradicted evidence of Ist Petitioner shows 
that the widows are paupers and they can plead this even if 
they sue as trustees of an estate which is not a pauper. 

It was urged in the alternative before me that the Lower 
Court should at least have given them time to pay the Court- 
fees. Stuart Skinner alias Nawab Mirga v. William Orde’ and 
Thangathammal v. Iravatheswara Iyer4 are quoted in this 
connection. Neither of these decisions seems to go as far as 
saying that time must be granted, but it does appear from them 
that though the pauper application be dismissed, the plaint is 
still pending until it is actually dismissed and that if the Court- 





1. (1932) LL.R. 56 Mad. 508: 64 M.L.J. 235. 2. (1884) LLR. 7 Mad. 390. 
3. (1879) LR.6 LA. 126: LLR. 2 All. 241 (P.C). 4. 1915 M.W.N. 228, 
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fees are paid, limitation will count from the date of the pre- 
sentation of the petition which will be regarded as the date of 
the plaint. 

It is certainly customary to allow some time to pay the 
Court-fees when a pauper application is dismissed. However 
the matter does not really arise in the view which I take of the 
main question. 

In the result I allow the petition with costs and the Peti- 
tioners will be allowed to file the suit in forma pauperis. 

S. R. Petition allowed. 





PRIVY COUNCIL. 
[On appeal from the Supreme Court of Trinidad and Tobago.] 


PRESENT :—LorD MERRIVALE, Lorp ALNESS AND SR 
GEORGE LOWNDES. 


Angostura Bitters (Dr. J. G. B. Siegert and 


Sons), Limited .. Appellanis* 
v. 
Albert Kerr and another .. Respondents. 


Compony—Memorandum of <Association—Conmsiruction of—Matters 
not required by statute to be stated in the memorandum—Reference to 
articles—Permissibuity. 

Except in respect of matters as must by statute be provided for by the 
memorandum, it should be read in conjunction with the articles at all events 
so far as may be necessary to explain any ambiguity appearing in the terms 
of the memorandum, or to supplement it upon any matter as to which it is 
silent. 

Appeal No. 58 of 1932 from a judgment of the Supreme 
Court of Trinidad and Tobago, dated 8th January, 1932. 

A. F. Topham, K. C. and Cecil W. Turner for appellants. 

Sir Gerald Hurst, K. C. and R. H. Hodge for respondents. 

25th May, 1933. Their Lordships’ judgment was deli- 
vered by 

Siz Georce Lownprs.—This appeal arises out of an ori- 
ginating summons taken out in the Supreme Court of Trinidad 
and Tobago for the friendly determination of certain questions 
affecting the rights of holders of preference shares in the 
appellant company. 

When it first came on for hearing before the Board, only 
the company appeared, and it was adjourned in order that the 

e 


* P, C. Appeal No. 58 of 1932. 25th May, 1933. 
R—99 





Sir George 
Lowndes. 
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preference shareholders might be represented, as is now the 
case. It will be convenient to refer to them in this judgment 
as the respondents. The interests of the ordinary shareholders, 
whose special representative does not appear, are identical with 
those of the appellants. 


. Three questions were submitted for the determination of 
the Court, of which the third is alone the subject of the appeal. 
It is in the following terms :— 


“(3)—(a) Is it intra vires of the Directors of the Company to use and 
dispose of the said Reserve Fund of £50,000 for allor any of the purposes 
set out in sub-section (14) of Clause 119 of the Articles of Association of the 
Company? È 

(b) If yes, is the Company under any obligation to make up any 
deficiency arising from such user and disposal?” 


The reserve fund in question was constituted under cl. 5 
of the memorandum of association, which is set out below : 


“The share capital of the Company is £170,000, divided into 85,000 
Participating Preference shares of £1 each, and 85,000 Ordinary shares of £1 
each. Subject as hereinafter provided, the rights following shall be attached 
to the Participating Preference shares aforesaid :— 

(1) The holders of the said Participating Preference shares shall be en- 
titled to a fixed cumulative preferential dividend at the rate of eight per cent. 
per annum on the capital for the time being paid up thereon, and after pay- 
ment of such dividend 10 per cent of the profits of each year shall be set 
aside and accumulated as a Reserve Fund until it amounts to £50,000 and 
after setting aside such 10 per cent. and after the holders of the Ordinary 
shares shall have received a non-cumulative dividend of eight per cent. per 
annum on the amount for the time being paid up on their Ordinary Shares 
the holders of the Preference shares shall be entitled to participate equally 
with the holders of the Ordinary shares in any surplus divisible profits of 
the year until the dividend on the Preference shares for such year amounts 
to ten per cent. per annum and the holders of the Ordinary shares shall then 
be entitled to the remainder of such profits. 

(2) The holders of the said Participating Preference shares shall ina 
winding up have priority as to return of capital over all other shares in the 
capital for the time being of the Company but shall not have any further 
right to participate in profits or assets. 

(3) Any Reserve Fund formed under the provisions hereinbefore con- 
tained shall be invested outside the Company’s business. 

(4) The right hereby attached to the said Participating Preference shares 
(including the provisions hereinbefore contained as to the Reserve Fund) 
may be modified in accordance with Clause 54 of the accompanying Articles 
of Association but not otherwise and that clause and also clause 155 of the 
said Articles shall be deemed to be incorporated herein and have effect 
accordingly. 

(5) Subject as aforesaid shares created upon an increase of capital 
may be divided into different classes and may have attached thereto res- 
pectively such preferential and qualified deferred or special rights, privileges 
and conditions as may be determined.” 


The company is incorporated under the Compantes 


Ordinance, 1913-1914, of Trinidad and Tobago, but it is agreed 
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that nothing turns on the precise terms of this Ordinance, and 
that the question before the Board falls to be determined in 
accordance with the principles of the English company law. 


The provision of a reserve fund is not one of the statutory 
requirements of a company’s memorandum, and it is, no doubt, 
unusual to find such prominence given to it. The only reason 
for this, in their Lordships’ opinion, is that the framers intended 
it to be regarded as part of the charter of the company, and as 
holding out special attractions to the subscribers of preference 
shares. 

The summons was heard by the Chief Justice, whose answer 
to Question 3 (a) was in the negative. No answer therefore 

“was required to 3 (b). The company has appealed to His 
Majesty in Council and seeks to have the decision of the Chief 
Justice on this question reversed. 

It is not disputed before the Board that the constitution of 
this special reserve fund was part of the rights of the respond- 
ents, but it is said that the memorandum is silent as to the 
purposes to which the fund is tobe applied: that this is pro- 
vided for by Art. 119 (14) of the articles of association: and 
that reading the two together it should be held that the company 
has the powers which it claims. 

Art. 119 (14) empowers the Directors of the Company 


“to set aside out of the profits of the Company such sums (in addition 
to the sums provided by Article 5, sub-section (1) of the Memorandum of 
Association to be set aside as the Reserve Fund therein mentioned) as they 
think proper as a Reserve Fund to meet contingencies or for special dividends 
or for repairing, improving and maintaining any of the property of the Com- 
pany and for such other purposes as the Directors shall in their absolute 
discretion think conducive to the interests of the Company; and to invest the 
several sums so set aside both under Article 5, sub-section (1) of the Memo- 
randum of Association and under this Article upon such investments (other 
than shares of the Company) as they may think fit, and from time to time to 
vary such investments. The Reserve Fund to be set aside under Article 5, 
sub-section (1) of the Memorandum of Association shall be kept invested 
outside the business until required for any of the above purposes.” 


The words relied on by the appellants in support of the 
above contentions are “unis] required for any of the above 
purposes,” which, it is said, should be read as providing that 
the fund in question may be applied to any of the purposes 
mentioned. 


The learned Chief Justice thought it clear upon the terms of 
tle memorandum that this fund was to be created for the 
benefit and security of the respondents, and that to accede to the 
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contention of the appellants would be wholly destructive of this 
object. Under these circumstances he held it to be in accordance 
with a well-established principle that the memorandum must 
prevail. 

Before their Lordships # has been argued that there is no 
such principle; and that, except in respect of such matters as 
must by statute be provided for by the memorandum, it is not 
to be regarded as the dominant document, but is to be read in 
conjunction with the articles: (Harrison v. The Mexican 
Railway Co.1, Anderson’s Case, Guinness v. Land Corporation 
of Ireland, In re South Durham Brewery Companys). Their 
Lordships agree that in such cases the two documents must be 
read together at all events so far as may be necessary to explain 
any ambiguity appearing in the terms of the memorandum, or 
to supplement it upon any matter as to which it is silent. 


They find themselves, however, in agreement with the 
learned Chief Justice as to the object for which this special 
reserve fund was to becreated, viz., for the benefit and pro- 
tection of the respondents, and they think that this object would 
be nullified if the fund could be applied, like any ordinary 
reserve fund, for the benefit of the Company generally. There 
is not, in their Lordships’ view, any ambiguity in the terms of 
cl. 5 of the memorandum which requires explanation, nor any 
lacuna which requires filling in, and it is clear by sub-clause (4), 
that the provisions with regard to this fund can only be modified 
by the particular procedure there referred to. 

Under these circumstances, their Lordships are unable to 
read the two documents as giving the appellants the power they 
claim. What exactly the reference in Art. 119 (14) to some 
time when this special fund may be “required for any of the 
above purposes” means, it is not easy to say. It may contem- 
plate some modification of the provisions of the memorandum, 
to be made in the authorised way, which would allow of the 
application of the fund to some one or other of the purposes 
referred to; it may have beemthought by the draftsman (their 
Lordships do not say rightly) that it could be utilized in a lean ` 
year for payment of the preference dividend; or the words may 
have crept in per incuriam. Whatever the true explanation 





1. (1875) L.R. 19 Eq. 358. 2. (1876) 7 Ch. D. 78. 
3. (1882) 22 Ch. D. 349. 4. (1885) 31 Ch D. 261. 


LXV] THE MADRAS LAW JOURNAL REPORTS. 789 


may be, their Lordships are unable to hold, in view of the 
terms of Clause 5 of the memorandum, that the company bas 
the wide powers which are claimed for it in respect of the fund, 
and they think that Question 3 (a) was rightly answered in the 
Supreme Court. They will therefore humbly advise His 
Majesty that this appeal should be dismissed. In view of the 
arrangement made between the parties, no order as to costs 
will be necessary. 


Solicitors for both parties: Maples, Teesdale & Co. 
S.R Appeal dismissed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 


Lingamallu Seenayya .. Appellani* (Defendant) 
v. 
Lingamallu Ramalingayya .. Respondeni (Plaintif). 


Limitation Act (IX of 1908), Arts. 61, 106 and 120—Suit by a member 
of a partnership to recover the amount coniributable by a sub-partner in 
accordance with ihe terms of a contract—Limitation—Nature and scope of. 

Article 106 of the Limitation Act seems intended to deal with suits 
between partners miter se and the words, construed in their plain and natural 
sense, do not seem to apply to actions between principal partner and sub- 
partner. 

Where a plaintiff, a member of a firm, having had to bear his share of a 
loss sustained by the partnership, sued the defendant, a sub-partner, for the 
recovery of that portion which the defendant wasto contribute under a settle- 
ment between him and the plaintiff, 

Held, that such a case was not governed by Art. 106 of the Limitation 
Act as a suit by a partner against his sub-pariner related neither to “an 
account” nor ‘‘a share of the profits of a dissolved partnership” as mentioned 
in that article. 

Article 61 of the Limitation Act also has no application to the case, asa 
partner paying his share of the firm’s loss, could not be deemed to be paying 
it for, or on behalf of, his sub-partner but could be considered only to have 
made the payment on his own behalf and the fact that he could recover a 
proportion of what he had paid from the sub-partner was no reason for hold- 
ing that he had paid the amount on the latter’s behalf. 


The residuary Art. 120 would alone govern such a case. 

Appeal against the decree of the District Court of Guntur 
in A. S. No. 38 of 1927 preferred against the decree of the 
Court of the Principal Subordinate Judge of Guntur in O. S. 
No. 36 of 1925. 

G. Lakshmanna and M. Sriramamurths for apeeleny 


B. Sttarama Rao for respondent. 


| *S. A. No. 716 of 1929. ae ; 10th May, 1933. 
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The Court delivered the following 


JupcmMEent.—The plaintiff was a member of a firm, and 
the defendant was his sub-partner. The Lower Courts proceed 
on the footing that the main partnership was dissolved in 1921. 
This is disputed by Mr. Sitarama Rao, the Counsel for the 
plaintiff (respondent); but in the view I am taking, it is un- 
necessary to pursue this point. The accounts of the partnership 
were settled in August, 1925, and it was found that there having 
been a loss, the plaintiff had to bear his share of it. The 
plaintiff had paid in 1922 a major portion of what was found 
at the settlement to be due by him for his share. The suit was 
filed in August, 1925, apparently some days after the settlement. 
The question to be decided is, is the suit barred by limitation? 
The Lower Courts, being of the opinion that Art. 120 applies, 
have held that the suit was filed within time. 


Mr. Lakshmanna for the defendant argues that the suit is 
governed by Art. 106 of the Limitation Act. That Article 
relates to a suit “for an account and a share of the profits of a 
dissolved partnership”. Can it be said that a suit by a partner 
against his sub-partner relates either to “an account” or “a 
share of the profits of dissolved partnership”? I think not. 
What the plaintiff in such a suit claims is a share of his own 
share; with the profits of the main partnership as such, the suit 
has no concern. Moreover, the present action is not for a share 
of the profits at all. The principal partnership having resulted 
in a loss and the plaintiff having had to bear his share of it, he 
sued for the recovery of that portion which the defendant was 
bound to contribute under the special contract between the 
latter and the plaintiff. I find it very difficult to regard such a 
suit as being governed by the terms of Art. 106. No case has 
been cited to show that this Article was ever held applicable to 
cases between a main partner and sub-partner. Mr. Lakshmanna 
contends that in fact there is a partnership within a partnership; 
but that is not the question with which I have to deal. Is this 


‘suit of the nature contemplated by Art. 106 of the Limitation 


Act ?—that is the point that has to be decided. 23 

It is next contended that S. 31 of the English Partnership 
Act gives the sub-partner:a right: to” proceed for obtaining an 
account against not only the assigning, partner but also against 
the- remaining partners. - It~is then -argued that this sectidn 
-shows'that the rights of the partner and: the sub-partner are 
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alike and that there is no difference in their right to demand an 
account from the date of the dissolution. In the first place, that 
provision does not deal with a question of limitation and 
secondly, it is sufficient to say that the present suit is not by a 
sub-partner as against the main partner. — 

The question resolves itself into this: Is it necessary to 
place a strained interpretation on Art. 106 to bring a case 
like the present within it? The Article seems intended to deal 
with suits between partners inter se and the words, construed in 
their plain and natural sense, do not seem to apply to actions 
between a principal partner and sub-partner. 

In the Lower Courts it seems to have been argued that 
Art. 61 applies. When a main partner pays his share of the 
loss, he cannot be deemed to be paying it for, or on behalf of, 
his sub-partner; he makes the payment on his own behalf and 
the fact that he can recover a proportion of what he has paid 
from the sub-partner is no reason for holding that he has paid 
the amount on the latter’s behalf. (See Kuppuswams Chetty v, 
Singaravelu Chetty! and Yerskola v. Yerukolas.) 

We are thus left to fall back upon Art. 120, the residuary 
Article. The next question is, what is the starting point? Mr. 
Sitarama Rao maintains that time must be computed from the 
payment by the main partner of his share of the loss or, in the 
alternative, from the date of the settlement of the accounts of 
the dissolved partnership. Mr. Lakshmanna on the other hand 
urges, that the starting point is the date of the dissolution of 
the partnership. It is unnecessary to decide this question, as in 
any event the suit is within time. 

In the result, the second appeal is dismissed with costs. 

K. C. Appeal dismissed. 


—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 
A. Ramanna .. Petitioner* (Accused). 
Criminal Procedure Code (V of 1898), S. 350—Magistrate framing 


charge—-Subsequent itransfer—Succeedtng Magistrate continuing trial— l 


Right of accused to have witnesses recalled and re-heard. 


1. (1923) 45 M.L.J-233 at'236. ` 
2. (1922).L L. R. 45 Mad, 648: 42 M..L.-J. 3507 (F. B.) 
“Cr. R. C. No. 624 of 1932. . 17th November, 1932. 
(Cr. R. P. No. 579 of 1932.) i ae 


In re. 


In re. 
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Where a Magistrate has heard the prosecution case and framed a charge 
before he is transferred, his successor must proceed with the case on the 
footing that the charge has already been framed. The accused are then 
entitled under S. 350, Criminal Procedure Code, to have any of the wit- 


nesses recalled and re-heard but they cannot have them recalled and re-heard 
a second time. 


Sriramuly v. Veerasalingom, (1914) LL.R. 38 Mad 585: 27 M.L.J. 589, 
referred to. 

Petitions under Ss. 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
order of the Court of the Sub-Divisional Magistrate of Ellore, 
dated the 9th August, 1932 and made in C. C. No. 10 of 1932. 

B. Satyanarayana for petitioner. 


The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 


The Court made the following 


ORrpER.—I have not been shown that the learned Sub-Divi- 
sional Magistrate was wrong in refusing a further opportunity 
to the accused to cross-examine the prosecution witnesses. 
His predecessor had heard the prosecution case and framed a 
charge before he was transferred. As hasbeen held in Sri- 
ramuly v. Veerasalingoml it is not in such circumstances open to 
the second Magistrate to ignore the charge. He must proceed 
with the case on the footing that the charge has already been 
framed. The right of the accused then is to be found in proviso 
(a) to S. 350 (1), Criminal Procedure Code. It is sometimes 
loosely described as a right to a de novo trial, but all that the 
provision allows is that he may demand that the witnesses or 
any of them be resummoned and re-heard. When a charge has 
already been framed, this, as Ayling, J. remarks, makes the 
Magistrate’s position practically the same as that of his prede- 
cessor would have been if, after framing a charge, he had heard 
further cross-examination of the prosecution witnesses under 
S. 256 (1). It follows that, if the second Magistrate is not to 
frame a fresh charge but to act upon the charge already 
framed, no occasion can arise for any cross-examination after 
the framing of the charge, and in fact the reasons for allowing 
such further cross-examination cannot in the circumstances 
exist. The accused are entitled under S. 350 to have any of the 
witnesses recalled and re-heard, and that is the extent of their 





7 1. (1914) LLR. 38 Mad. 585: 27 M. L. J. 589,, 
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right. They cannot have them recalled and re-heard a second Ramanna, 
time. In re. 
This criminal revision petition is dismissed. 
B. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 





Peria Appuswami Naidu .. Appellani* (Petitioner) 
v. 
N. Krishnaswami Naidu and 
another .. Respondents (Respondents). 


Civi Procedure Code (V of 1908), O. 38, R. 2—Surety bond—Under- Anpuswami 
taking to produce defendant in Conri—A pearance of defendant under Naidu. 


protection order—Liability of surety. v. 
Where a surety under O. 38, R. 2, Civil Procedure Code, gave a bond Krishna- 

to produce the defendant when called upon to produce him and the plaintiff swami 

decree-holder having made his applicątion against the surety the latter Naidu. 


produced the defendant in Court but it appeared that the defendant had pre- 
viously applied for being adjudicated an insolvent and had obtained exemp- 
tion from arrest, 


Held, that the surety satisfied the condition of his bond she. he pro- 
duced the defendant in Court and he was under no legal liability to see that 
the defendant, was in an attachable condition. 


A Subramanıa Iyer v. Abdu! Rahiman, A.I.R. 1923 Rang. 98, not 
followed. 


Appeal against the order of the District Court of Coimba- 
tore, dated 21st December, 1931 and made in A. S. No. 363 of 
1931 preferred against the order of the Couri of the District 
Munsif of Coimbatore, dated 21st September, 1931 and made in 
E. P. R. No. 1675 of 1931 in O. S. No. 1047 of 1930. 


R. Desikan for V. C. Viraraghavan for appellant. 
S. Narayana Aiyar and J.R. Alwar Naidu for respondents. 
The Court delivered the following 


Jupcment.—This appeal raises a question of ‘not very 
common occurrence, and it is whether, when a surety under 
O. 38, R. 2 has given a bond to produce the defendant when 
called upon to produce him, he is under a legal liability to see 
that the defendant is so to say in an attachable condition, in 
other words, whether it is a breach of the bond if the defendant 
has previously applied for being adjudicated an insolvent and 
has obtained exemption from arrest from that Court. Both 
the Lower Courts have answered this question in the negative. 





*A. A. A. O. No. 158 of 1932. . Sth May, 1933. 
R—100 
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The decree-holder, who is the appellant in this appeal, objects 
that he has authority in his favour and relies upon 4. Subra- 
mania Iyer v. Abdul Rakmani. The facts there were very 
similar because the surety did produce the defendant in that 
case but he had a protection order against being arrested. The 
learned Judge of the Rangoon High Court held that this was a 
breach of the surety’s bond. He took the view that the object 
of producing the defendant is to satisfy the claim of the plain- 
tiff and that therefore to produce a defendant, who could not be 
compelled to satisfy the decree-holder’s claim, is not a real pro- 
duction at all as there could be no satisfaction of the decree or 
punishment of him (defendant) for not satisfying the decree 
because he (defendant) appeared under a protection order 
from the Insolvency Court. I regret that I cannot agree with 
this view. The bond was only to produce the defendant which 
was done. There was nothing said about the solvent condition 
of the defendant for which the surety was not responsible nor 
can sucli a condition be introduced into a bond limited by its 
terms to the production of the defendant. 

Reference was made to Appunni Nair v. Isack Mackadans, 
which has very little bearing to the point before me, as all that 
was held there was that, when a surety applies for discharge 
from his bond under O. 38, R. 3 and the defendant himself 
comes to oppose that petition and while doing so he is exempt 
under S. 135 from arrest or detention, the surety has not 
satisfied the condition for his release, namely, that he should 
produce the defendant; in other words, when the defendant 
himself comes to the Court to conduct his litigation, he is not 
produced by the surety. That has no bearing to this question. 
I think the surety (respondent) satisfied the condition of his 
bond when admittedly in pursuance of the order of the District 
Munsif the defendant was in fact produced in that Court. The 
appeal must be dismissed with costs. 


B. V. V. Appeal dismissed. 


PPA e 
1. ALR. 1923 Rang. 98. . 2. (1919) LLR. 43 Mad. 272: 37 M.L.J. 435. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE BARDSWELL. 


V. S. Rm. Lingier .. Petitioner* (Petitioner) 
v. 
Ramakrishnier .. Respondent (Respondent). 


Madras Village Courts Act (I of 1889 as amended), S. 73—A pplication 
under—Provisions of Ctv Procedure Code, 1908, sf applicable—Disposal 
of petition—Judge whether bound to state reason. 


A District Munsif disposing of an application under S. 73 of the Madras 
Village Courts Act is not bound by the provisions of the Civil Procedure 
Code. No doubt, on general principles, if a petition is allowed some reason 
for the order must be stated; but no reason need be given in an order of dis- 
missal, especially when there has been a full discussion of the case before the 
Court. 

Sundara Naicker v. Potts Naicker, (1926) I. L. R. 50 Mad. 494: 
51 M. L. J. 561, referred to 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the District Munsif of Madura Town, 
dated the 15th March, 1932 in O. P. No. 11 of 1932. 

K. V. Srinivasa Aiyar for petitioner. 

A. Nagaswami Aiyar for respondent. 

The Court delivered the following 

JUDGMENT.—The learned District Munsif has dismissed 
the Petitioner’s application under S. 73 of the Village Courts 
Act, for revision of a decree of the Village Munsif, Madura 
Town, with the words “I see no reason to interfere. Dismissed.” 
The main allegation of the Petitioner before the District Mun- 
sif appears to have been that he was tricked by the Village 
Munsif into signing an agreement-as to on what material his 
cause should be tried. The matter was argued before the 
District Munsif by two vakils, one on either-side, and I must 
take it that the District Munsif held after a full discussion that 
the Petitioner's contention was not made out. It has been 
remarked in Sundara Naicker v. Potti Naicker1 that a District 
Munsif in exercising powers under S. 73 has a very wide dis- 
cretion, and that in such a revisional proceeding, when a 
District Munsif states that he has no sufficient cause to disturb 
the decree of the Lower Court, be cannot be said to be writing 
an inadequate order. It is now contended for the Petitioner 
that this view is incorrect and that a District Munsif when 
passing orders on a petition presented under S. 73 of the 





*C.R.P. No. 1517 of 1932, . 1st September, 1933. 
1. (1926) LLR. 50 Mad. 494: 51°M.LJ. 561. 
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Madras Village Courts Act Iof 1889 has to write a judgment 
such as complies with the provisions of O. 20, R. 4 (2) of the 
Civil Procedure Code. The question then arises whether a 
District Munsif when acting under S. 73 is bound by the provi- 
sions of the Civil Procedure Code. It is quite clear that as to 
its scope generally the Madras Village Courts Act is a self- 
contained Act .to which the Civil Procedure ‚Code does not 
apply. This has been pointed out by Curgenven, J. in 
Arumuga Nadar v. Vyyapuri Chettil and is indeed quite clear 
from a perusal of the Act itself. Butit is contended that the 
provisions of the Civil Procedure Code are attracted to S. 73 
because an order under S. 73 can be revised by the High Court 
under S.115. That there can be such revision has been held 
by Ramesam, J. in Rama Rao v. Pitchayya’ though a Bench of 
two learned Judges were doubtful as to this in Paramastvam 
Pillai v. Periyanayagath Ammals. Allowing however that there 
can be such revision, which is on the ground that a District 
Munsif’s Court is a Court subordinate to the High Court, it 
does not follow that ihe Court whose proceedings are revised 
must have been acting under the Civil Procedure Code. 
Ramesam, J. has carefully guarded himself from considering 
whether other sections of the Code apply to Village Courts. In 
my opinion S. 73 of the Village Courts Act is no more affected 
by the Civil Procedure Code than are the other sections of the 
Act. It is contended that even so, when the Act is silent as to 
the order to be written under S. 73 the order should on general 
principles be one of the nature of a reasoned judgment. No 
doubt if a petition is allowed under S. 73 some reason for the 
order must be stated, but I do not think that any reason need 
be given in an order for dismissal, atany rate in a case, such 
as this, where there has been a full discussion. I may note that 
all I have to go on here is the fact that the order of the District 
Munsif states no reasons. The order of the Village Munsif is 
not before me. I find no ground for interference and dismiss 
this petition with costs. : 

B.V.V. Petition dismissed. 





1. (1930) 59 ALL.J. 684. 2. (1927) 53 M.LJ. 131. 
3. (1916) 34 LC. 503, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE CURGENVEN. 
Nadumogru Ammu Shetty and others.. Petitioners* (Accused) 
v. 
Bapa alias Kunta .. Respondent (P.W. 2). 


Penal Code (XLV of 1860), Ss. 148 and 149—Conuiction under S. 148 
set aside—Conviction under S. 149—Permissibilsty. 


Under S 149 of the Penal Code the Court has only to satisfy itself that 
there was an unlawful assembly with a common object and that the substan- 
tive offence was committed in prosecution of that object. This condition 
can be satisfied without any actual conviction under one of the rioting sec- 
tions such as S. 148. The fact that the convictions under S 148 have been 
set aside on a technical point is no bar to applying the provisions of S. 149, 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the South Kanara Division 
in Criminal Appeal No. 13 of 1932 preferred against the 
judgment in C. C. No. 90 of 1931 on the file of the Court of 
the Sub-Divisional First Class Magistrate of Puttur Division. 

B. Lakkappa Rat for petitioners. 

M. C. Sridharan for respondent. 

The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 

The Court made the following 


OrpER.—It is unnecessary for me to express any opinion 
here with regard to the merits of the learned Sessions Judge’s 
view that the convictions under Ss. 326 and 148, Indian Penal 
Code, cannot stand together. He has accordingly set aside the 
convictions under S. 148, and the argument now advanced before 
me is that having set aside those convictions the constructive 
liability of those accused who were not found guilty of actually 
beating the complainant cannot now be visited by conviction 
under S. 326 read with S. 149, Indian Penal Code. I do not 
think that there is any force in this contention. S. 149, 
Indian Penal Code, only lays down that where an offence 
is committed by a member of an unlawful assembly in 
prosecution of a common object or such as the members 
knew to be likely to be committed in prosecution of that 
object, every person who at the time of the committing of 





e 
“Cr. R. C. No. 328 of 1932. 16th November, 1932. 
(Cr. R. P. No. 302 of 1932.) 
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that offence is a member of the same assembly is guilty of that 
offence. Accordingly the Court has only to satisfy itself that 
there was an unlawful assembly with a common object and that 
the substantive offence was committed in prosecution of that 
object. It is clear that this condition can be satisfied without 
any actual conviction under one of the rioting sections such as 
S. 148, and the mere fact that the Court has thought it neces- 
sary to set aside the convictions under S. 148 on a technical 
point and not ona finding that the tacts would not warrant 
such a conviction can be no obstacle to applying the provisions 
of S. 149. I think therefore that the convictions of accused 4, 
5, 8, 9 and 10 under Ss. 326 and 149 are perfectly legal. The 
learned Sessions Judge having found that there was a riot and 
that the common object of the assembly was to cause injuries 
to P. W. 2, and having further found that the causing of 
gtievous hurt was a probable consequence, those of the accused 
who were members of the assembly have rightly been convicted 
of it. 


It has been suggested then that the facts will not warrant 
the inference that these persons by their presence sufficiently 
promoted the common object as to make them liable under 
S. 149. But they were not only present, they surrounded the 
victim when he was being beaten and they kept away other 
persons. It can hardly be doubted that they thereby furthered 
the common object of the assembly. The sentences of three 
months’ rigorous imprisonment imposed upon them for this 
conduct are certainly not too severe. f 


The criminal revision petition is dismissed. 


S.R. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT:—MnRr. Justice Reitty anp MR. Justice Burn. 


The Official Assignee of Madras .. Appellant >- 
v. 
Neelambal Ammal .. Respondent. 


Hindu Law—Joint family—Joint family business—Dusiness carried, om 
by three out of four undivided brothers—No evidence of separation of the 
eldest brother or of participation im profits by him—Business, +f a joint 
famiy business or a partnership business. 


KS OC 
*O. S. Appeal No. 99 af 1931. 26th July, 1933. 
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A joint family firm under the Hindu Law is a special form of partnership, 
the members of which must be the whole of a joint family or the whole of a 
branch of a joint family. The members of the firm have certain rights and 
liabilities by virtue of their membership of the joint family or of the branch, 
and apart froma case where all the members of a joint family or branch are 
adults, such rights cannot be conferred nor liabilities imposed by contract. 
Some of the members of a joint family can succeed to property which has 
the characteristics of joint family property to the exclusion of other undivid- 
ed members of their own family, as in the case of daughter's sons but it is 
not open to some members of a joint family to create among themselves a 
joint family firm with all its legal incidents to the exclusion of others. 

Sudarsanam Maisirs v. Narasimhulyw Maistri, (1901) I. L. R. 25 M. 149: 
11 M.L.J 353, referred to. ; 

N had four sons, K, R, S and V. From 1895 he carried on a business with 
only three of them, keeping out his eldest son, K. In 1912, N retired and the 
three sons carried on the business under a partnership deed of 1913. R died 
in 1924, leaving his infant son. The business was carried on as before; 
certain properties were purchased out of the profits of the business—not in 
the name of the joint family but in the name of S, V and the infant son 
There was on the one hand no evidence of a Separation of K from the joint 
family; on the other hand, he had never participated in the profits of the 
business. In 1929, the firm was adjudicated insolvent and on an application 
taken out by the Official Assignee for a declaration that the business was a 
joint family business and that the share of the minor was as well liable for 
the debts of the business, 

Held, that it was not a joint family business, but an ordinary partner- 
ship business of R, S and V, and that the minor was entitled to a third share 
of the properties of the firm as against the Official Assignee. 


On appeal from the order of the Honourable Mr. Justice 
Stone, dated 7th October, 1931 and made in the exercise of 
the Insolvency Jurisdiction of the High Court in Application 
No. 664 of 1929 in I. P. No. 62 of 1929. 

S. Varadachartar, O.T.G. Nambiar and T.N.C. Srinivasa- 
varadachariar instructed by Moresby and Thomas for appel- 
lant. 


K. S. Krishnaswams Atyangar, K. Krishnaswams Atyangar 
and A. R. Krishnaswami Atyar for respondent. 


The Court delivered the following 


Jupcments. Resliy, J.—This is an appeal against the deci- 
sion of Stone, J. in an insolvency matter. On the application 
of some creditors, three brothers, Ramanatha Ayyar, Sundaresa 
Ayyar and Viswanatha Ayyar, were adjudged insolvents by this 
Court in February, 1929. They were described in the order as 
“of C. K. Narayana Ayyar & Sons”. The petitioning creditors 
did not mention, and the learned Judge who made the adjudica- 
tion order was obviously unaware, that Ramanatha Ayyar had 
dted five years earlier. There is no suggestion that any appli- 
cation was made to the Court for the administration of his 
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estate under S. 108 of the Presidency Towns Insolvency Act. 
Ramanatha Ayyar had left a minor son, Subrahmanya Ayyar. In 
May, 1929, the minor’s mother, Meenakshi Ammal, sent a notice 
to the Official Assignee that Ramanatha Ayyar, Sundaresa 
Ayyar and Viswanatha Ayyar had carried on business not as 
members of a joint family, but as partners under a partnership 
deed of the 26th May, 1913, that the minor was entitled to a 
third share of the immoveable property which the partners had 
bought out of profits of their business and that the Official 
Assignee had no right to claim that third share of the property. 
Apparently in consequence of that notice the Official Assignee 
in August, 1929, gave notice of a motion fora declaration 
“that the business carried on by C. K. Sundaresa Ayyar and 
C. K. Viswanatha Ayyar under the name and style of C. K. 
Narayana Ayyar & Sons wasa joint family business carried 
on for the benefit of the joint family consisting of themselves 
and C. K. R. Subrahmanya Ayyar, son of C. K. Ramanatha 
Ayyar, a deceased son of the said C. K. Narayana Ayyar, 
and that the assets of the said family, including the shares 
therein of the said Subrahmanya Ayyar, are liable for 
the payment of the debts incurred in the said business.” 
And in support of that motion the Official Assignee put in 
a report to the effect that the business was started by Narayana 
Ayyar, the father of Ramanatha Ayyar, Sundaresa Ayyar and 
Viswanatha Ayyar, that Narayana Ayyar retired from active 
business in 1911 or 1912, leaving Ramanatha Ayyar, Sundaresa 
Ayyar and Viswanatha Ayyar, to manage the business on behalf 
of their family, that after Ramanatha Ayyar’s death Sundaresa 
Ayyar and Viswanatha Ayyar, who were the only adult members 
of the family, carried on the business as before, that the 
business was a joint family business and all the assets of the 
family were liable for the firm’s debts, and that there had been 
no partition amongst the sons of Narayana Ayyar, who had 
always continued as a joint undivided family. In answer to that 
report a clerk of Meenakshi Ammal put in an affidavit to the 
following effect: Narayana Ayyar had not only three sons, 
namely, Ramanatha Ayyar, Sundaresa Ayyar and Viswanatha 
Ayyar, but also another son, his eldest son, Krishnaswami 
Ayyar: Narayana. Ayyar started business in 1895 as his own 
separate and exclusive business; about 1909 he took his thnee 


younger sons, Ramanatha Ayyar, Sundaresa Ayyar and Viswa- 
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natha Ayyar, as partners‘and carried on the business under the 
style of “C. K. Narayana Ayyar & Sons”: Narayana Ayyar 
retired in 1912, and that partnership was then dissolved : Rama- 
natha Ayyar, Sundaresa Ayyar and Viswanatha Ayyar carried 
on business as partners under the same style and executed a deed 
of partnership on the 26th May, 1913: Krishnaswami Ayyar never 
had any interest in the business of his father nor in the business 
of his father and his brothers nor inthe business of his brothers: 
on the death of Ramanatha Ayyar in 1924 the partnership of the 
three brothers was dissolved: Ramanatha Ayyar as co-owner 
with his brothers Sundaresa Ayyar and Viswanatha Ayyar had 
a third share in the property bought by the three partner-brothers 
out of the profits of their business: on his death Subrahmanya 
Ayyar, his minor son, succeeded to that share as co-owner and 
also had a third share in the property afterwards bought by 
Sundaresa Ayyar and Viswanatha Ayyar out of the profits of 
their business, the accounts of Ramanatha Ayyar’s share never 
having been made up. Before this motion came on for hearing 
before Stone, J. in September, 1931, the minor Subrahmanya 
Ayyar had died, and first his mother, Meeriakshi Ammal, and on 
her death his sister, Neelambal Ammal, had been brought on 
recor as nt legal representative, 


` Tt- is an odd feature of this case ‘that the existence of 
Narayana Ayyar’s eldest son, Krishnaswami’ Ayyar, was never 
mentioned in the Official Assignee’s report to the Court which 
represented -Ramanatha Ayyar, Sundaresa “Ayyar and Viswa- 
natha Ayyar as theonly sons of Narayana Ayyar. That 
Krishnaswami Ayyar was the eldést son of Narayana Ayyar and 
was alive at the date of the Official Assignee’s report and is 
now alive isnot disputed. Stone, J. was naturally very sur- 
prised at the defective and misleading character of the Official 
Assignee’s report in this respect, and I must say I share his 
surprise. The omission of the Official Assignee to mention 
Krishnaswami Ayyar by amending his report or bringing 
Krishnaswami Ayyar’s existence to the notice of the Court in 
some other way is the more remarkable when we are told that 
the Official Assignee’s solicitors took a proof of Krishnaswami 
Ayyar’s evidence a year and a half before the motion came on 
fos hearing. IfI may say so with respect, there are one or two 
passages in Stone, J.’s judgment which I find a little difficult to 
follow; but I think the learned Judge was obviously embar- 

R—101 
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'rassed by the way the case was put before him, and I agree with 


him that this case, involving some claborate and rather difficult 
questions, was one which should not have been dealt with on 
motion. The learned Judge says he himself would not have dealt 
with it on motion if he had had the facts properly stated to him 
by thé Official Assignee in the first instance. However, when 
the case came on for hearing, what appears to have been con- 


tended for the Official Assignee before the learned Judge was 


that Krishnaswami Ayyar was indeed a son of Narayana 


‘Ayyar and ‘his’ eldest son and had been a member of 


an undivided family with his father and his three younger 
brothers, but that Krishnaswami Ayyar had divided from 
his brothers in 1915, after the death of Narayana Ayyar 
in- 1914, and that from the date of that partition Ramanatha 
‘Ayyar, Sundaresa Ayyar and Viswanatha Ayyar and their sons 
formed a complete joint family; and it was in respect of that 
complete joint family, cut short, as alleged, by the separation of 
Krishnaswami Ayyar from it, that the Official Assignee pressed 
for the declaration -he had prayed for. Stone, J. found asa 
fact that Krishnaswami Ayyar was never divided from his 
brothers but that at the time when the motion was heard he 
was still an undivided member of the joint family with his 


-surviving brothers, Sundaresa Ayyar, Viswanatha Ayyar and 


Ramanatha Ayyar’s minor son, Subrahmanya Ayyar, and further 
and consequently that there never had been a joint family con- 
sisting only of Sundaresa Ayyar, Viswanatha Ayyar and 
Ramanatha Ayyar’s son, Subrahmanya Ayyar, as‘alleged by the 
Official “Assignee, and therefore the declaration for which the 
Official Assignee prayed could not be made. The learned Judge 
therefore dismissed the application of the Official Assignee, and 
against that dismissal this appeal has been preferred. 


It has been contended before us by Mr. Varadachari for 
the Official Assignee that, even if, as found, Ramanatha Ayyar, 
Sundaresa Ayyar and Viswanatha Ayyar by themselves never 
formed a complete undivided family without their brother 
Krishnaswami Ayyar, nevertheless they could form among 
themselves, to the exclusion of Krishnaswami Ayyar, a joint 
family firm, and that therefore, assuming that Stone, J.’s finding 
that the complete joint family, which still existed at the time of 
the hearing, included Krishnaswami Ayyar is correct, yet the 
business conducted by his, three younger brothers under the 
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style of “C. K. Narayana Ayyar & Sors” inay have been a joint 
family business as alleged by the Official Assignee. The theory: 
put forward is that a joint family-business need not necessarily 
be the business of a whole joint family or a’ whole branch of a 
joint family, but it may be the business of some group of mem- 
bers of a joint family or members of abranch of a joint family 
less than the whole joint family or the whole branch. I ám unable 
to agree with that contention. As I understand the matter, a 
Hindu joint family firm is a special form’ of partnership, the 
members of which must be either the whole of a joint family or 
the whole of abrancli of a joint family. The membérs concerned 
in such a joint family firm, jncluding the minor rherhbers, have 
certain rights and liabilities by virtue ' of- their membership 
of fhe joint family or of the braneh.. Those rights cannot be 
conferred nor liabilities imposed. by'¢ontract, subject to the 
possible: exception that, if a joint -family consists of. adult 
thembers only -or a branch consists Of adult members only, then 
a-joint family firm may be started .by:the. members of that 
joint family or branch with the consent, expréss or implied, of 
allof them. But how could some only of the members of a joint 
family or a branch of a joint family create, for themselves and 
their sons and grandsons and great-grandsons alone to the 
exclusion of other members of their joint family or branch, a 
joint family firm in which their future sọns and grandsons and 
great-grandsons would have an interest. by birth and that 
interest would always be liable for the debts of the firm? If we 
examine the matter, I think it will be seen that the characteristics 
of a Hindu joint family firm are the effects of a joint family 
with its peculiar constitution trading as a ynit, a joint body of 
a particular kind, and, as every one knows, such a joint family 
cannot be created by contract, Ther@are plenty of cases to 
show that all the members of a joint family or some of the 
members of a joint family may trade together and put the 
profits of their trade or property acquired with those profits 
into the common stock of their joint family so as to make it 
joint family property. Rampershad Tewarry v. Sheochurn 
Dossi, which has been referred to, appears to me to be one of 
those cases, But that is very different from what is suggested 
by Mr. Varadachari here. He has been able to show, what is 
indeed unquestionable now, that some only of the members of 
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a joint family amay.hold- prdperty in joint tenancy with rigbts 
of survivorship. -That was decided in the case of daughter’s 
sons, who are. members of ‘a‘Joint family, succeeding to. their ` 


-materhal grandfathers -propérty in Venkayyaimma Garu. v, 


V enkataramanayyanxia Bahadur Garul; and this Court-has held 
in Vythinatha Atyar ¥..Yeggia Narayana Atyar® that daughter’s 
sons in those circumstances would thold such-property not only’ 
in joint tenancy but with the. incident of joint family property,’ 
that their sons would. acquiré, ah,interest in it by birth. But to 
show that some. members; óf-a-joiùt family can succeed to 
property which has tHe characteristics of joint family property: 
to, the exclusion of. other’ undivided members of their own 
family is. very;different from showing that.some members of a 
joint family can create’ awong. themselves a joint family | firm, 
with ‘all its, legal. incidents.)..Mr. ` Varadachari has also 
referred to Sham Narain v. C ourt.of Wards’, a decision ot; the i 
Calcutta High. Court ia/d 843... In that case some property had 
been given by a Raja to two. out of three undivided brothers 
for services renderéd.- The learned Judges found that those 
two . brothers had so held the property as to make it their. joint 
property with ‘right of survivorship, but not the joint property 
of all their brothers. That was not, it will be seen, a case of: 
inheritance; but the learned Judges held ‘that those incidents 
were impressed upon the property by.the way the two brothers. 
dealt with it, With great respect I- find it difficult to follow 
the reasoning of the learned Judges in that case. They appear 
to proceed on the ground that the three brothers might legally: 
have divided among themselves and so have no longer -beén a: 
joint family: then two of them might have re-united and so 
formed among themselves a joint family: and into the common: 
stock of that smaller joint family so formed they might have. 
thrown this property acquired by gift from the Raja. - With 
great respect I cannot see how those possibilities lead to the 
conclusion at which the learned Judges arrived in the case.: In. 
Sudarsanam Maistri v. Narasimhulu Maistri4 Bhashyam: 
Aiyangar, J. expressed dissent from that case; and, if it were 
necessary for the purposes of the present case, I may say that I. 
should with great respect follow that learned Judge in his 





1. (1902) L.R. 29 LA. 156: I. L. R. 25 Mad. 678: 12 M.L.J. 299 (P. C). À 
2. (1903) LL.R. 27 Mad: 382. 3. (1873) 20 W. R. 197, 
4, (1901) L L. R. 25 Mad. 149: 11 M.L.J. 353. 
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dissent.. But that Calcutta case again is not ‘sufficient for 
Mr.-Varadachari’s purpose. Even. if it were possible for two 
members of:an, undivided family themselves to deal: with 
property so acquired in such a way as to impress upon it the 


_incidents.of joint family property for themselves and. their - 


descendants alone to the exclusion of other members.of the 
undivided family, that would not show that some members.of a 
joint family or some of the members of a branch of a family 
for themselves ‘and their descendants alone could ‘create a 
joint family firm. There is no case, it is admitted, in which it 
has .been so decided; -and in my- opinion we must reject the 
contention that Ramanatha Ayyar, Sundaresa Ayyar and 
Viswanatha Ayyar could have created a joint family business to 
the exclusion of Krishnaswami Ayyar while they were members 
ofa joint undivided family with’ pebnaswaul Ayyar. ~~" 5 


4 Nd 


But, as I have EON, what was contended for the- 


Official Assignee before Stone, J. was that the business of. 
“C. K. Narayana Ayyar & Sons” after the death of Narayana 
Ayyar was the joint family business of the whole undivided 
family of his four sons, including Krishnaswami Ayyar, but 
that in 1915. Krishnaswami Ayyar separated himself by 
division from that family and the remaining brothers remained. 
a complete joint family among themselves-enjoying without 
legal obstacle a joint family business. Now there is no question 
that until 1915 Krishnaswami Ayyar was a member of.an 
undivided family with his brothers. Quite apart from the oral 
evidence there is the statement of Ramanatha Ayyar in some 
land acquisition proceedings in 1914, Ex. C. If,as is contended 
for the Official Assignee, the business conducted by the thrée 
younger brothers was a joint family business in those circum- 
stances, Krishnaswami Ayyar must have had an interest in it until 
he divided from his brothers. The story -told by. Viswanatha 
Ayyar and Krishnaswami Ayyar himself as- witnesses in this 
case is that in 1915 after their father’s death a suit was brought 
against the four brothers on a mortpage-deed executed by 
Narayana -Ayyar and the three younger- brothers. Krishna- 
swami Ayyar, being under the impression that his father’s’ 
debts were greater than his assets, put in a written statement’ 
in that suit, by which he claims to have divided himself from- 
his family.. It is very unfortunate that that written statement 
has.not heen produced nor any copy of it. All we have is 
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Krishnaswami Ayyar’s account of what he recollects he said-in 
that statement. I am not quite clear whether Stone, J. intendéd 
to admit Krishnaswami Ayyar’s oral evidence about the 
contents of that statement as evidence in the case. But, assum- 
ing that he did’so, what does that evidence amount to? This is 
the record of it: 


“Q.—What was your defence? 


“A.—I remember to have written in the written statement, ‘I do not 
claim any share in my father’s properties and I shall not be liable for this 
mortgage det’ That is the one sentence I wrote. : 


- “Court. a ‘My father’s properties’ is rather an eanbigagus expres- 
sion? 


“A.—I ane to the two houses and the lands.” Pi 


Now on the theory put before us for the Official ne 
in this part of the case the joint family property at that time 
consisted, not only of the two houses and the land, but of the 
joint family business also. In this written statement, as Krishna- 
swami Ayyar recollects and represents it, there was no mention 
whatever of the family business, and according to Viswanatha 
Ayyar by the date of that written statement the family business 
was progressing considerably. I think it is clearly impossible 
for anybody reasonably to maintain that, if Krishnaswami 
Ayyar’s written statement was in those words, which he has 
related,-it should be treated as an unequivocal statement of inten- 
tion to divide from the joint family. Apart from this supposed 
declaration of intention, which I think we’ must wave aside 
as quite useless, the evidence is that Krishnaswami Ayyar 
got very little from the profits of his. brothers’ business 
after 1915, though, as admitted, at one time that business was 
making very large profits. According to the evidence all he 
got was some marriage expenses and the ‘cost of certain cere- 
monies. But there is no evjdence that be was ever excluded 
from participation in the joint family property by his brothers; 
and there is no eviden¢e that on any other occasion than that of 
the written statement of which he tells us in 1915 he did any- 
thing which could amount to renynciation of his rights in the 
joint family. On the contrary if appears that he continued to 
conduct the family ceremonies as if he were a member of an 
undivided family with his brothers. This is why perhaps 
Stone, J. notes in his judgment that Mr. Grant, who appeared 
for the Official Assignee, urged or admitted that the general 
effect of Krishnaswami Ayyar’s evidence in the case’ was that: 


LXV] THE MADRAS LAW JOURNAL REPORTS. 807 


he “at all times was and still is an undivided member of the 
joint family” of himself and-his brothers. 


Apart from the evidence of Krishnaswami Ayyar and Vis- 
wanatha Ayyar there is some documentary evidence, which has 
been pressed upon us as going some way to show that Rama- 
natha Ayyar, Sundaresa Ayyar and Viswanatha Ayyar were 
after 1915 the only adult members of the joint family, as if 
Krishnaswami Ayyar had been divided: from them. There is 
evidence that some third parties in suits and otherwise, described 
the three brothers as members of a joint family. There is an 
affidavit of documents in C. S. No. 877 of 1921 of this Court, 
put in by Sundaresa Ayyar and Viswanatha Ayyar, in which 
they describe themselves and Ramanatha Ayyar as “carrying on 
business in partnership as a joint family business”. With 
regard to that it may be noted that they did not say explicitly 
that there were no other members of the joint family. More 
important than that is Ex. D, a letter addressed to the Agent of 
the Imperial Bank at Cuddalore and signed by Ramanatha Ayyar, 
Sundaresa Ayyar and Viswanatha Ayyar-on the 16th September 
$922, in which they say that they and a minor son of Rama- 
natha Ayyar and a minor son of Sundaresa Ayyar are “trading 
for the benefit and interest of our joint family under the style of 
C. K. Narayana Ayyar & Sons.” And there is a similar state- 
ment in Ex. D-1, addressed to the Agent of the Imperial Bank 
at Cuddalore by Sundaresa Ayyar and Viswanatha Ayyar in 
August, 1926, on behalf of themselves and the minor Subrah- 
manya Ayyar after the death of his father, Ramanatha Ayyar, 
in which they say “we are trading in joint family partner- 
ship under the style of Messrs. C. K. Narayana Ayyar & 
Sons.” Those two letters, Exs. D and D-1, certainly show that 
Krishnaswami Ayyar’s brothers thought fit to represent them- 
selves to the Agent of the Bank on those occasions as carrying 
on a joint family business. And those letters imply, I think, 
by their reference to the minor sons, who are mentioned, while 
Krishnaswami Ayyar is not mentioned, that there was no other 
member who had an interest in what they call the joint family 
business. Then in 1920 there were two sale deeds, Exs. G and 
G-1, in favour of Ramanatha Ayyar, Sundaresa Ayyar and 
Viswanatha Ayyar, in which they were described as undivided 
brothers. And in 1926 there was an exchange deed, Ex. F, in 
which-Sundaresa Ayyar and Viswanatha Ayyar were similarly 
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described.” In my opihion those documents are not sufficient tó 
show in the absence of any reasonable proof that Krishnaswami 
Ayyar was divided in 1915, as alleged, that he was, ever 
excluded or divided from the joint family of, himself and his 
brothers. ‘In my opinion there is no sufficient reason to differ 
from 'Stone, J.’s finding that Krishnaswami Ayyar at the time 
of the hearing was still an undivided member of the family of 
himself and his brothers. And that is sufficient to support the 
learned Judge’s disposal of the case. 


‘But the Respondent here contends, as she ehtended before 
Stone, J., that she can go further and show that the business 
conducted by Ramanatha Ayyar, Sundaresa Ayyar and Viswa- 
natha ‘Ayyar was not on ‘behalf ‘of-any joint family either a 
joint family consisting of them alone or a joint family includ- 
ing them and their brother, Krishnaswami Ayyar. Stone, J» 
having found it necessary to dismiss the Official Assignee’s 
application because be could not make the declaration required 
in respect of a non-existent joint family, did not think it neces- 
sary to arrive at any definite finding on this contention of the 
Respondent. But he did remark that the partnership deed pro- 
duced, Ex. B, dated 26th May, 1913, was in his opinion inconsist- 
ent with the theory ° that the’ business conducted by the three 
younger brothers was the business of-a joint family including 
others besides themselves and their, descendants, It is contended 
before us for the Official Assignee that -that document is fot an 
ordinary deed of partnership but is merely a document recording 
some arrangement to regulate the conduct of a joint family 
business. It is perhaps a meagre document to take the place of 
a regular deed of partnership among ordinary partners. But I 
think Stone, J. is right in regarding itas a deed of partner- 
ship, not as a document merely regulating the proceedings of a 
joint family firm including other adult members besides the 
executants. That document sets out at first that it relates to a 
business to be jointly conducted by Ramanatha Ayyar, Sunda- 
resa Ayyar and Viswanatha Ayyar. It was executed in May, 
1913, while Narayana Ayyar was still alive and while the mene 
bers of the joint family to.which those three brothers belonged’ 
included, as has been found, Narayana Ayyar and Krishnaswami 
Ayyar. There is no mention of either of them in the document, 
no indication that the document relates to any business in’- 
which they were interested. Then it is described as`a “Kuttu- ^ 
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viyabaram Chittu” : there is no mention of “Kudumba-viya- 
baram”. The firm is referred to, not as a family firm, but as a 
“company”. And without going into details I may say that 
paragraphs 1, 2,7 and 8 appear to me to include language 
quite inappropriate to the proceedings of a joint family frm. 
Ex. B therefore is a strong piece of evidence in support of the 
Respondent’s case that the business conducted by Ramanatha 
Ayyar, Sundaresa Ayyar and Viswanatha Ayyar was not a 
joint family business at all but was an ordinary partnership 
business, in which the three younger brothers were the partners. 
There are accounts in this case in the possession of the Official 
Assignee; but neither side has produced them, and therefore 


we may infer that those accounts give no indication whether the, 


business was a joint family business or an ordinary partnership 
business. But there is evidence that in the three years 1921, 
1922 and 1923 the firm used letter paper with a heading show- 
ing Ramanatha Ayyar, Sundaresa Ayyar and Viswanatha Ayyar 
as the partners of the firm, which would be a very odd thing 
for a joint family firm to do. Then it is to be noticed that, 
after Ramanatha Ayyar died, when the two remaining busi- 
ness brothers, Sundaresa Ayyar and Viswanatha Ayyar, 
bought property out of the profits of the business, they, 
bought it, not in their own names alone, but also in the 
name of Ramanatha Ayyar’s son, Subrahmanya Ayyar, quite 
an unnecessary and inappropriate thing to do if those 
were the profits of a joint family business. On the other 
hand there are the documents already’ mentioned, in which 
Ramanatha Ayyar, Sundaresa Ayyar and Viswanatha Ayyar 
or some of them referred to their business as a joint family 
business, and in particular Exs. D and D-1. Now it may 
be that in so referring to their business, being members of an 
undivided family, they were under some misapprehension and 
wrongly described it. Perhaps it is more probable, as has been 
suggested for the Respondent, that they found it profitable in 
some way to represent their business as a joint family business, 
though it was not so. It is stated by Viswanatha Ayyar in his 
evidence that, after they had made very large profits in 1917 
and 1918, they were taxed by the Income-tax Officer as if 
theirs was an ordinary partnership business: they appealed, 
urging that it was a joint family business and so not liable to 
so much tax as super-tax: they succeeded in persuading the 
R—102 
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Income-tax Officer that their ‘business was a joint family 
business. Having once made that representation, whether it 
was true or false, they would have to continue to do so; and it 
may very well have been profitable to do so in subsequent years. 
-That may be the explanation of Exs. D and D-1. And it is to 
be noticed that Krishnaswami Ayyar’s conduct in never claim- 
‘ing any part of the profits of this business even in the height 
of its success, which might appear rather strange if it- was a 
joint family business, in which he had an interest, becomes very 


‘simple and intelligible, if the business was never a joint family 
‘business’ at all but an ordinary partnership business of his 


-youngér brothers. In my opinion on the whole evidence the 
proper finding is that this business was not a joint family busi- 
ness but was an ordinary partnership business of Ramanatha . 


-Ayyar, Sundaresa Ayyar and Viswanatha Ayyar. 


At the conclusion of his argument Mr. Krishnaswami 


` Aiyangar for the Respondent urged that the Official Assignee’s 


application should have been dismissed by Stone, J. as having 


_abated because no proper legal representative of Subrahmanya 
“Ayyar was brought on record within the time allowed after 


Subrahmanya Ayyar’s death. It appears that within the proper 


time an application was made by the Official Assignee, appa- 
‘rently under R. 5 of O. 22 of the Code, that a decision might 


be made who was the proper legal representative. There was 


‘no explicit application under R. 4 of O. 22 of the Code that any 


particular person shoyld be brought on record as Subrahmanya 


_Ayyar’s legal representative. But Waller, J., before whom the 
matter came, decided to treat the application put in under R. 5 


of O..22 as one in substance under R. 4 of the Order, though 


‘it had a defect in form. Treating the application as one under 


R. 4 of the Order—and I think Waller, J. was quite at liberty 
so to treat it~it was in time, and there was no abatement of 
the Official Assignee’s application. 

In my opinion this appeal should be dismissed with costs. 

Burn, J.—I agree. 

SR - Appeal dismissed. 
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PRIVY COUNCIL. -~ `- 
[On appeal from the Chief Court of Qudh at Lucknow. ] 


Present:—Lorp Tomiin, Lorp THANKERTON AND SIR 
GEORGE LOWNDES. 


Kanhaiya Lal and another .. _Appellanis* 
v. 
Syed Hamid Ali .. Respondent. 


Ejectment—Swit for—Parties to—Property subsequently dedicated in 
favour of Gods of the Thakurdwara—Joinder of Sri Thakurji Maharaj or 
his representative, essential. 

Where, in a suit to eject the defendants from land on which they had 
erected a thakurdwara, the Courts in India passed a decree in plaintiff's 
favour without impleading as parties the Gods of the thakurdwara in whose 
favour a deed of wakf had been executed, the Judicial Committee remitted 
the case to India, with directions for a new trial with reference to the effect 


of the wakf with the appropriate parties (namely, Sri Thakurji Maharaj or. 


his representative) added. 


Pramutha Nath Mullick v. Pradyumna Kumar Mullick, (1925) L. R. 
52L A, 245: L L. R. 52 Cal. 809: 49 M. L. J. 30 (P.C), followed. 


Appeal No. 23 of 1931 from a decree of the Chief Court 
of Oudh, dated the 3rd January, 1930, which- affirmed -a decree 
of the District Judge of Hardoi, dated the 29th April, 1929, 
reversing a decree of the Munsif of Shahabad, dated the 25th 
September, 1928. 


The question for decision*was whether the plaintiff, who was 
the proprietor of the suit land, had, in the events which had 
happened, the right to resume vacant possession of the same. 

The suit land was a small plot of land, which, with a kachha 
(non-masonry) house standing on it, was in the occupation of one 
Icchcha Kori at the time of the settlement in Oudh. He died about 
1887, and his successors in 1916 executed a deed of mortgage with 
possession in favour of the defendants, who erected on the existing 
foundations a thakurdwara at a cost of Rs. 50,000. The plaintiff 
thereupon, in December, 1927, sued to eject the defendants as tres- 
passers and demanded the demolition of the building. Soon after 
the institution of the suit, one Behari (the sole representative of 
the Kori family) executed a deed of endowment in favour of 
Fhakurji, $.e. to say, the Gods.of the thakurdwara. After the deed 
had been executed and brought to the notice of the trial Judge, the 
plaintiff applied for amendment of the plaint by impleading Sri 
Thakurji and for raising an additional plea that the execution of 
the deed of wakf had the effect of extinguishing all the rights of 
Behari, if any, and that the defendants had no right to build a 
me 
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thakurdwara in place of a dwelling-house on the plaintiff’s land 
without his permission. The defendants resisted the application 
and the Munsif disallowed it. The suit proceeded to trial, and was 
ultimately dismissed. On appeal, however, the District Judge and 
the Chief Court passed a decree in the plaintiff's favour, on the 
terms prayed for. The judgment of the Chief Court is reported 
in A. I. R. 1930 Oudh 235, The learned Judges held that the right 
of Icchcha Kori’s family in the house had been extinguished by 
reason of the execution of the aforesaid deed of wakf. In 
their opinion, by the execution of the deed of endowment, Behari 
had abandoned his right of occupation and the defendants 
were in no better position than Behari, and could be ejected. 
From the said decree of the Chief Court, the defendants appealed 
to His Majesty in Council. 

De Gruyther, K. C.and Wallach for appellants. 

Sir Dawson Miller, K. C. and Pringle for respondent. 


10th April, 1933. Their Lordships’ judgment was deli- 
vered by 

Lord ToMLIN.—In this case their Lordships, with reluc- 
tance, have come to the conclusion that they are not able to 
deal with the appeal in the absence of Sri Thakurji Maharaj, 
whose interest arises under the wagf, or his representative. In 
these circumstances, following the precedent in Pramatha Nath 
Mullick v. Pradyumna Kumar Mullicki, their Lordships think 
that the decrees below must be set aside and the case must be 
remitted to the Chief Court for directions as to a new trial 
with reference to the effect of the wagf with the appropriate 
parties added. 

So far as the costs are concerned their Lordships think that 
there should be no costs of this appeal, but that the costs which 
have hitherto been incurred below should be left to the discre- 
tion of the Chief Court to deal with after the new trial has 
been disposed of, whether or not there be an appeal after the 


new trial to the Chief Court. 
Their Lordships will humbly advise His Majesty accord- 
ingly - = 
Solicitor for appellants: H. S. L. Polak. 


Solicitors for respondent: Watkins and Hunter. 
K.J.R. Case remitted. 





1. (1925) L. R. 52 I. A. 245: I, L. R. 52 Cab 809: 49 M. L. J. 30 (P.C). 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT :—LoRD ATKIN, Lorgp ToMLIN AND Lorp 
WRIGHT. 


Florrie Edridge and others .. Appellanis* 
v. 
Rustomji Dhanjibhoy Sethna .. Respondent. 


Contract Act (IX of 1872), Ss. 51, 52 and 53—Effect of wrongful 
repudiation of contract by one party—Conditions precedent, performance 
of, when essential—Waiver, plea of, not allowed to be raised for first time 
on appeal before the Privy Council. 

Under the Indian Contract Act, Ss. 51, 52and 53, a wrongful repudiation 
of a contract by one party cannot, except by the election of the other party so 
to treat it, put an end to an obligation; if the other party still insists on per- 
formance of the contract the repudiation is brutum fulmen, ie., the parties 
are left with their rights and liabilities as before. A wrongful repudiation 
by one party does not of itself absolve the other party, if he sues on the 
contract, from establishing his right to recover by proving performance by 
him of conditions precedent. 


Waiver depends on evidence of fact, and accordingly where waiver was 
neither pleaded nor an issue raised thereon in the Courts in India, the ques- 
tion cannot be agitated for the first time on appeal before the Privy Council. 


Appeal No. 75 of 1932 from a decree, dated the 28th Sep- 
tember, 1931, of the High Court of Bombay on its Appellate 
Side. 

D. N. Pritt, K.C. and Phillip Vos for appellants. 


Wilfrid Greene, K.C. and Sir Thos. Strangman for res- 
pondent. 


9th October, 1933. Their Lordships’ judgment was deli- 
vered by 


Loro WRIicHT.—This appeal arises out of a contract be- 
tween the respondent and Richard Tilden Smith (since deceased, 
the present appellants added during the litigation as being 
representatives of his estate): this contract is contained in a 
letter, dated the 7th January, 1926, signed by Tilden Smith and 
addressed to an agent for the respondent and duly accepted on 
behalf of the respondent. The letter was in the following 
terms :— 

“Bombay House, Fort, 
Dear Dinshaw, Bombay, 7th January, 1926. 


Re. R D. Sethna’s Matter. If Sethna will pay costs in connection with 
the appointment of the Receiver and the Receiver’s costs and give credit of 
agy distribution he may receive in respect of Receiver’s distribution and 
write letters to his solicitor and to the Receiver to the effect that he is 
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satisfied that the affairsof the Company have been properly conducted, I 
will pay him the sum of £5,000 invested by him in Ifold Herds Limited leas 
stich credit. - 


` 


Yours úncerely, 
(Sd) R. TILDEN SMITH.” 


The circumstances under which this contract was.made 
were that the respondent had in 1921 invested £5,000 in deben- 
tures in Ifold Herds Ltd., a limited Company incorporated and 
registered in England. These debentures were part of an 
issue of £40,000 the residue being taken by two companies 
which were the nominees of Tilden Smith, who had also put a 
large sum of money into the company as a shareholder and 
whose evidence was that his total interest amounted to a very 
large sum. It was on his introduction that the respondent 
took the debentures which he did in the sum of £5,000. The 
venture having proved a failure, on the 28th March, 1925, the 
respondent instituted a debenture-holders’ action against the 
Company in the Chancery Division of the High Court of Justice 
in London, claiming the usual relief including accounts and the 
appointment of a Receiver. By an order in the action, dated 
the 30th April, 1925, a Mr. _Page was appointed Receiver and 
the usital directions were given. During these proceedings the 
respondent made various allegations adverse to Tilden Smith in 
regard to his participation in the affairs of the Company: it was 
also intimated by his solicitors that an investigation should or 
might be held into the management of the Company. There is 
now no suggestion that there was- any ground for ‘complaint 
against Tilden Smith, who was the principal sufferer by the 
failure of the Company. It was in this state of things and 
during the course of the debenture-holders’ action that the 
contract in question was made. Subsequently to the agreement 
various letters were exchanged between the parties and their 
solicitors: in particular Tilden Smith asserted that no concluded 
bargain had ‘been made and claimed to withdraw what he 
called his offer: There were also disputes as to the ‘exact 
sums which were referred to in the contract under the terms 
“cash in connection -with the Receiver and the Receiver’s 
costs”: in any case the respondent did not accept as ‘a final 
repudiation Tilden Smith’s assertion that there was no contract 
binding on’him and on that ground claim to treat the contract 
as terminated save-as founding a claim in damages as no doubt 


he might shave “done. The respondent did not however pay 
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any costs to the Receiver nor ‘did. he write letters to his soli- 
citor or to the Receiverjto the effect that he was satisfied that 
the affairs of the Company had been properly , conducted, or 
any such letters. 

Meantime, in January, 1927, an order was made in the 
Receivership action discharging the Receiver,- approving -the 
final-account and ordering the distribution of the net balance of 
the funds in Court among the debenture-holders in their due 
proportions. These funds were far from sufficient to satisfy 
the debentures. Further correspondence between.the.respond- 
ent’s solicitors and Tilden Smith took place until in December, 
1927, the respondent issued his writ in the present action 
claiming £3,508 5s. 9d. as being money due under ‘the contract; 
the sum was arrived at by deducting from £5,000 the sum of 
£710 5s. 2d. as being the respondent’s taxed costs of the deben- 
ture-holders’ action, and £781 9s. 6d. as the amount receivable 
by the respondent as his share on apportionment in the above 
action. Itis not now contended that these deductions represent 
correctly the sums described-in the contract as “costs in connec- 
tion with the appointment of the Receiver and the Receiver’s 
costs,” or that on account being taken in accordance with còn- 
tract the sum to be credited by the respondent as his share of 
the distribution by the Receiver was as stated in the claim, but 
it is not necessary in this judgment to examine further these 
figures. The plaint did not include any claim for damages 
either primarily or in the alternative; it alleged that the respond- 
ent had substantially carried out his part of the agreement 
and had been throughout ready and willing to write- the letters 
required of him by the terms of the agreement. It also set out 
the assertions of Tilden Smith that-there was no agreement, but 
did not allege that such assertions had-been accepted by the 
respondent ona final repudiation by Tilden Smith so as te ter- 
minate the contract; on the contrary it claimed in terms-that 
Tilden Smith was bound under the agreement to pay the sum 
claimed. 

- Tilden Smith, by his written statement, awhile denying ‘the 
ema alternatively alleged. that the respondent,had -failed 
to perform his part thereof, in particular in regard. to writing 
the letters to the solicitors and the Receiver, and paying the 
costs in connection with the appointment ef the Receiver. - The 
action was tried by Kemp, J., who held that the agreement was 
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not one in which reciprocal promises were to be simultaneously 
performed within the meaning of S. 51 of the Indian Contract 
Act. He held that the respondent not having written the letters 
referred to in the agreement and not having performed a 
substantial and important part of it, could not say that anything 
in Tilden Smith’s subsequent conduct excused him from per- 
formance and therefore could not recover in the action which 
the learned Judge accordingly dismissed. 

On appeal Beaumont, C.J. and Rangnekar, J. reversed this 
judgment, taking the view that the respondent could not be 
expected to write letters to his solicitor and to the Receiver, 
withdrawing imputations, till he got the payment Tilden Smith 
was to make; they held that the letter to the Receiver could 
still be written notwithstanding that he had been discharged, in 
the sense that it could still be written to the Mr. Page who had 
been receiver. It was enough, they held, that the respondent had 
always been ready and willing to write the letters. As to pay- 
ment of the costs, it was in their judgment merely a matter of 
account, io determine the proper deduction to be made from 
£5,000; they accordingly allowed the appeal and gave judgment 
for the respondent “subject to the respondent writing the 
letters” for the sum of £5,000 less the dividend which he would 
have received in the debenture-holders’ action on the footing that 
he had paid his own costs and the costs of the appointment of 
the Receiver and the remuneration of the Receiver. What that 
amount should be the Court requested the parties to agree, asin 
fact they did, for purposes of the judgment. Rangnekar, J. was 
of opinion that even if the payment of costs and writing of the 
letters were conditions precedent, Tilden Smith by repudiating 
the contract had prevented the respondent from carrying out 
his part, but the learned Judge does not point out that in such 
case the claim must have been not in debt, but for damages in 
accordance with S. 53 of the Indian Contract Act. 


From this judgment the appellants have appealed to His 
Majesty in Council. 

Their Lordships are of opinion that the primary question 
to be determined on the appeal is whether or not the terms of 
the agreement as to payment of costs and writing of the letters 
constitute what'are often called conditions precedent, that is 
promises which must be performed by the respondent before he 
can claim payment of the money under the agreement. That 
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question can only be determined by construing the actual lan- 
guage used, considered in connection with the facts of the case 
as in contemplation of the parties. The question is whether 
the case falls within S.52 of the Indian Contract Act, 
which is in the following terms: “Where the order in which 
reciprocal promises are to be performed is expressly fixed by 
the contract they shall be performed in that order: and where 
the order is not expressly fixed by the contract, they shall be 
performed in that order which the nature of the transaction re- 
quires.” The language of the agreement in the present case, 
merely as language, tends to the conclusion that Tilden Smith 
was not bound to pay the agreed sum unless and until the res- 
pondent had previously paid the costs and written the letters. 
But the precise language need not be stressed, because the same 
conclusion, in their Lordships’ opinion, follows more clearly 
from what “the nature of the transaction requires”. At the time 
when the agreement was made the debenture-bolders’ action 
was on foot: the respondent by his solicitors was threatening 
legal proceedings against Tilden Smith and the Receiver was 
being asked to consider the holding of an investigation into the 
management of the Company, in which Tilden Smith was per- 
sonally involved. From the nature of things the letter which 
he stipulated should be written to the Receiver, must necessarily 
have been intended to be written before the debenture-holders’ 
action was completed: equally the importance to Tilden Smith 
of the letter to be written to the respondent’s solicitors was to 
relieve him of the threat then being made of legal proceedings. 
So far as the question of the costs of the Receivership was 
concerned, these also must have been intended to be actually 
paid by the respondent in the course of the action, so as to 
relieve pro tanto the accounts of the Company of these charges: 
that payment would, though perhaps not to a large extent, help 
to determine the amount coming to the respondent “in respect 
of the Receiver’s distribution”. Their Lordships cannot resist 
the conclusion that the respondent’s right to claim the money 
was dependent on and postponed to his performing what he on 
his part had promised, with the consequence that when he launch- 
ed his claim his course of action was not complete and his 
claim must on this ground fail, as Kemp, J. held: in fact the 
respondent had paid nothing at all in regard to costs and bad 


taken no steps to write the letters at any material time or at all. 
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The agreement did not, as their Lordships construe it, merely 
involve a conventional calculation when the debenture-holders’ 
action was ended, but the credit to be allowed by the respond- 
ent for his share in the distribution was a credit which could 
only be ascertained on the basis of the stipulated payments being 
made by the respondent to the Receiver. Their Lordships are 
further of opinion that quite apart from their conclusion that 
the timeous writing of the letters was a condition precedent, the 
form of order adopted by the appellate Judges making their 
judgment “subject to the respondent writing letters” is not one 
which is proper in an action for a purely money claim. In the 
result when the true nature of the transaction is considered, 
their Lordships cannot regard the reciprocal promises contained 
in the agreement as inherently capable of simultaneous perform- 
ance within the terms of S. 51 of the Indian Contract Act. 


- It was strongly urged that the subsequent conduct of 
Tilden Smith up to the termination of the debenture-holders’ 
action amounted to a waiver of his right to insist on the perform- 
ance by the respondents as a condition precedent. The word 
“waiver” is at times used loosely and with varying signification, 
but in this context what is meant by waiver is that by words or 
conduct Tilden Smith created or accepted the position that he 
would be content to pay the money even though the letters were 
not written and the costs paid in the order of priority which the | 
agreement required, so that he could no longer claim that he 
was not bound to pay unless and until the stipulated payments 
were made and the letters written by the respondent. In the 
first place however it may be noted that no waiver was pleaded 
by the respondent and no issue was directed on waiver; but 
waiver depends on evidence of fact and is not an issue which 
their Lordships could properly deal with, unless Tilden Smith 
had been afforded an opportunity of giving such evidence as he 
thought proper. But apart from that objection, their Lordships 
after considering all the evidence and documents in the case, 
cannot discover anything which would justify a finding that- 
Tilden Smith had waived his rights under the agreement. No 

such effect can be given to his repudiation of the agreement, 
that is to say to his claim that there was no agreement binding 
him. The respordent might have accepted that as a final repu- 
diation and thus treated the'contract as determined and brought 
a claim for damages under S. 53. He did not do so. Buta 
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wrongful repudiation by one party cannot, except by the election 
of the other party so to treat it, put an end to an obligation ; if 
the other party still insists on.performance of the contract the 
repudiation is what is called “brutum fulmen,” that is the 
parties are left with their rights and liabilities as before. A 
wrongful repudiation of a contract by one party does not of 
itself absolve the other party if he sues on the contract from 
establishing his right to recover by proving performance by him 
of conditions precedent. In the present case, the respondent, 
when he’ sued on the contract, was still as much bound as ever 
to show that he had fulfilled all the conditions binding on him 
before he could exact performance from Tilden Smith. 


Finally their Lordships observe that the subsequent conduct 
of Tilden Smith is irrelevant for the purpose of construing the 
agreement: the construction must depend on the intention of 
the parties when it was made, which is to be ascertained from 
its terms, read in the light of the facts known to both parties 
when it was concluded, that is from what is expressed or from 
what “the nature of the transaction requires,” in the words of 
S. 52. 

In the result their Lordships hold that the appeal should 
be allowed and the judgment of the Appellate Court set aside 
and the judgment of Kemp, J. restored: the respondent will 
pay the appellants their costs of this appeal and their costs in 
the Courts below. 

They will humbly so advise His Majesty. 

‘Solicitots for appellants: Birkbeck Julius, Edwards & Co. 

Solicitors for respondent: Peacock & Goddard. - 


K.J.R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice MADHAVAN -Nam AND. MR. 
JustTicz JACKSON. : 
Daso Polai .. Appellant* (Plaintif) 
v. 
Narayana Patro and others .. Respondents (Defendants). 


Transfer of Property Act (IViof 1882), S. 101—Sale deed executed in 
favour of mortgagee—Presumption—Discharge of mortgage—Intentton to 
the contrary—No pleading or proof of—Crvil Procedure Code (V of 1908), 





*Appeal No. 314 of 1927. "| 29th March, 1933. 
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O. 21, R. 62—Property sold subject to encumbrance ond notice of 
encumbrance given in the sale proclamation—Distinction between, 


In execution of a money decree, defendants 5 and 6 brought the property 
of the judgment-debtors to sale in 1919. A mortgage of the property in 
favour of the plaintiff, dated 1913, was mentioned in the execution petition. 
The plaintiff put in a claim petition in which he stated that the mortgage had 
been discharged by a sale deed executed in his favour in 1919 by which he 
became the absolute owner of the property. The claim was dismissed as too 
late and the property was purchased by the decree-holder. The plaintiff did 
not bring a suit under O. 21, R. 63 within one year to establish his right and 
so the order on the claim petition became final. Ina suit brought by the 
decree-holder-purchaser for mesne profits, the plaintiff resisted the claim on 
the strength of the sale deed and again failed. The plaintiff thereupon 
brought the present suit to recover the money due under the mortgage bond 
of 1913, It was argued on his behalf that (#) as the property was purchased 
by the decree-holder subject to the mortgage, he was estopped from question- 
ing the plaintiffs right as mortgagee; and (ii) the sale deed having become 
ineffectual and inoperative as a result of the order dismissing his claim, his 
original mortgage revived. 

Held, that the plaintiff was not entitled to succeed. (4) The Court did 
not sell the property subject to the encumbrance, but only notice of encum- 
brance was given in the proclamation and so the purchaser was not precluded 
from questioning the validity of the mortgage. (Distinction between a case 
where the property is sold subject to a mortgage under O. 21, R. 62 and a case 
where notice of an alleged encumbrance is given in the proclamation of sale 
under O. 21, R. 66, Civil Procedure Code, pointed out.) 


(#) The effect of the execution of a sale deed of the mortgaged pro- 
perties in favour of the mortgagee must be taken to be the extinguishment of 
the earlier mortgage in his favour unless there was an express or implied 
intention to keep it alive. No such intention had been pleaded in the case; 
on the other hand the plaintiff had preferred to rely on his sale deed both in 
the claim and in the suit for mesne profits. 


The Courts in equity have no doubt allowed a party, when one remedy 
has failed, to take whatever other remedy lies ready to hand, but a party 
cannot be allowed to revive a dead remedy merely because that best suits 
his convenience, 

"Appeal against the decree of the District Court of Ganjam, 
dated the 15th day of January, 1927 and passed in Original 
Suit No. 33 of 1926. 

The Advocate-General {Sir A. Krishnaswamt Atyar) and 
B. Jagannadha Doss for appellant. 


C. S. Venkatachariar and K. R. Rama Aiyar for respond- 
ents. 

The judgment of the Court was delivered by 

Madhavan Nair, J—The plaintiff is the appellant. The 
appeal arises out of a suit instituted by the plaintiff for 
Rs. 21,000 due on a registered mortgage bond, dated Ist August, 
1913. The sum secured by the mortgage was Rs. 5,000 and 
the debt was repayable in 7 years. The mortgagors are 
defendants 1 to 4. 
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The circumstances relating to the suit are these. In O. S. 
No. 59 of 1919 on the file of the Court of the Subordinate 


Judge of Berhampore one Bennu Nahko, the late father of 


defendants 5 and 6 and the grandfather of defendants 7 and 8, 
obtained a money decree against the plaintiff's mortgagors, 
defendants 1 to 4, on 18th October, 1919. In E. P. No. 150 of 
1919 the decree-holder asked for attachment and sale of the 
suit property. In Ex. A, the schedule attached to this Execu- 
tion Petition, the decree-holder gave a list of five encumbrances 
said to be existing on the property. There is a note at the end 
of Ex. A which runs as follows :— 

“These properties ought to be sold after issue of sale proclamation 
subject to the mortgage deed, dated 1st August, 1913 and executed in favour 
of Daso Pollayi (the present plaintiff) for Rs. 3,000— this is admittedly a mis- 
take for Rs. 5,000. Except as regards item No. 2 specified in the certificate 
of the Registrar, that is the mortgage deed for Rs. 3,000, the remaining items 
Nos, 3, 4, 5 and 6 were executed fraudulently and without any consideration 
whatever.” 

A similar note appears at the end of the bidders’ list also 
—see Ex. A-1. The sale of the property was fixed for 12th 
July, 1920, on which date the plaintiff put in a claim petition, 
E. A. No. 81 of 1920 (Ex. II), in which he stated that the suit 
mortgage bond of 1913 had been fully discharged by means of 
a registered sale deed, Ex. I, dated 10th September, 1919, for 
Rs. 8,000 under which he became the absolute owner of the pro- 
perty and that he has been in possession and enjoyment of the 
same ever since the sale—see paragraph 3 of Ex. II. This 
claim petition was dismissed on 12th July, 1920, because it was 
filed too late. On the same day, the property was purchased by. 
Bennu Nahko, the decree-holder in O. S. No. 59 of 1919. 
Ex. III is the sale certificate issued tohim. The plaintiff did 
not institute a suit to establish his right to the property within 
a year from the date of the order, and so the order made 
against him became conclusive under O. 21, R. 63, Civil Pro- 
cedure Code. In 1923 Bennu Nahko, the decree-holder-pur- 
chaser of the suit property, filed O. S. No. 131 of 1923 in the 
Berhampore District Munsif’s Court for recovery of mesne 
profits of the lands purchased by him in Court auction. In this 
suit the plaintiff was the 10th defendant and he resisted it on 
the ground that some of the lands purchased by Bennu Nahko 
were his property by virtue of the sale deed Ex. I. The learned 
District Munsif held that inasmuch as the plaintiff’s claim based 
on the sale was dismissed and he did not bring a suit within a 
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year to set aside the order, he lost his right under the sale deed 
and was debarred from claiming the property any longer— 
Ex. IV. This finding was upheld on appeal by the learned 
Subordinate Judge—Ex. V. Having lost his rights under the 
sale deed by his own default, the plaintiff instituted the present 
suit on 14th October, 1926, to recover the money due under the 
mortgage bond, dated Ist August, 1913. 


The plaintiff's argument is twofold. He argues first that 
the dismissal of his claim petition does not affect the suit mort- 
gage and that, since the property was purchased by the decree- 
holder himself subject to the mortgage, what he purchased was 
only the equity of redemption and that therefore the contesting 
defendants are estopped from questioning the plaintifs right 
as mortgagee under the suit mortgage. Next, he argues that, 
since as a result of the claim petition his sale deed became 
ineffectual and inoperative, the Court should hold that the 
original mortgage to which the property was subject revived as 
a matter of law and that in equity he is entitled to sue on the 
same. The defendants argue (1) that, though the property was 
sold subject to the mortgage, the Court did not as a matter of 


fact decide whether the mortgage subsisted or nat, and that- - 


therefore the Court-purchaser of the properties and those wha 
claim under him arenot estopped from questioning its validity ; 
and (2) that in law and also, as will appear from the conten- 
tions of the plaintiff himself, the suit mortgage became merged 
in and completely extinguished by the sale deed, Ex. I, which 
was valid when it was made and that therefore the plaintiff 
cannot invoke any equity at all in support of his contention 
that the suit mortgage should be enforced. The learned District 
Judge overruled the contentions of the plaintiff and dismissed 
the suit. 

Dealing with the first contention of the plaintiff, it does not 
appear in the present case that the Court made an order that 
the property should be sold subject to the suit mortgage. Under 
O. 21, R. 62, Civil Procedure Code, “Where the Court is 
satisfied that the property is subject to a mortgage or charge in 
favour of some person not in possession and thinks fit to con- 
tinue the attachment, it may do so, subject to such mortgage or 
charge”. There is nothing on the record to show that the exe- 
cuting Court decided whether the suit mortgage subsisted or not 
and ordered attachment and sale subject to the mortgage as 
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required under this provision. Under O. 21, R. 66, “ Where 
any property is ordered to be sold by public auction in execu- 
tion of a decree, the Court shall cause a proclamation of the 
intended sale to be made and the proclamation shall contain 
‘amongst other things the encumbrances to which the property is 
liable.” - The Code makes a clear distinction between a case where 
the property is sold subject toa mortgage asunder O. 21, R. 62 
and a case in which the notice of an alleged encumbrance is 
‘given in the proclamation of sale as under O, 21, R. 66. In the 
former case, the Court is satisfied of the existence of the mort- 
gage and sells only the judgment-debtor’s equity of redemption 
and the purchaser has to redeem the mortgage. In the latter 
case, the purchaser buys the property with notice of the mort- 
gage subject to such risks as the notice might involve; in other 
words, the executing Court does not decide whether the mort: 
gage subsists or not and the purchaser is not precluded from 
questioning the validity of the mortgage. In our opinion, the 
present case falls within the latter class and we are confirmed 
in this opinion by a comparison of the proclamation of sale with 
Form No. 56 given in the Civil Rules of Practice. We think 
that by the note appearing in the sale proclamation the decree- 
holder intended to give notice of the suit mortgage which he 
thought was prima facie valid and he gave also notice of other 
encumbrances which in his view were invalid. He is therefore 
not precluded from questioning the validity of the suit mortgage. 
The so-called admissions of the decree-holder to the effect that 
the property has been sold subject to the suit mortgage, which 
are merely statements in the proclamation of sale and the bidders’ 
list, cannot be made a ground for saying that the purchaser is 
liable under the mortgage unless it is proved by the plaintiff 
‘that the mortgage continued to exist in spite of the sale. 


The next argument of the learned Advocate-General is 
that the sale deed proving unavailing as a result of the order 
passed in claim proceedings, the mortgagee-purchaser (the 
plaintiff) may in equity be allowed to fall back on his mortgage. 
This argument cannot be accepted for iwo reasons. In the first 
place, the facts of the case show that the plaintiff should not be 
allowed to invoke equity on his side and secondly, that the sale 
dged in spite of the order under O. 21, R. 61, which became 
conclusive under R. 63, does not become ineffective for all 
purposes in law. ~ z l . 7% 
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Ever since the sale in question the plaintiff has always 
been relying on the sale deed in support of his claim to the 
property. In his claim petition under O. 21, R. 58 (Ex. II) he 
stated with reference to the sale that he purchased the property 
under a registered sale deed, that it is supported by considera- 
tion and has been effected in partial discharge of the debt due 
to him under the registered mortgage bond, dated 1st August, 
1913 (that is the suit bond) for Rs. 5,000 (see para. 3). Thus 
his case has been that the mortgage is discharged and that it has 
been supplanted by the sale. In the present suit also his attitude 
is the same. This is made clear in para. 4 of the plaint. If 
the plaintiff had pleaded in the suit adopting the previous aver- 
ments of the defendants that the sale was fraudulent and 
without consideration and if that plea had been accepted it 
might be possible to find that the sale was a nullity which could 
not extinguish the mortgage. But he has always preferred to 
rest his case on the sale calling it a valid one. There is no case 
of estoppel here as in Chhiddu v. Sheo Mangal Singhi. In 
that case the contesting defendants maintained that the two 
mortgage deeds, which were executed after the suit mortgage, 
were not binding on them, and then their Lordships observed 
that it does not appear to them “ to be consistent with equity or 
good conscience ” that they having successfully maintained that 
the two deeds were not binding should now claim the benefit of 
the transactions. The present claim of the plaintiff is in the 
teeth of his case in the claith petition as well as in the plaint. 
In our opinion the plaintiff cannot also plead that the order 
under O. 21, R. 61, Civil Procedure Code, when it became 
conclusive under R. 63, operated as an order in rem and so 
rendered void the sale deed upon which the plaintiff had based 
his claim when he moved the Court under O. 21, R. 58. The 
order precluded the plaintiff from proceeding upon the same 
cause of action against the attaching decree-holder or against 
the auction-purchaser whose title proceeded from the same 
attachment and sale, but otherwise it does not affect the validity 
of the sale deed; in other words, the mortgage is not revived 
by operation of this order. In this connection we may refer to 
the decisions in Raja of Ramnad v. Subramaniam Chettiar’ 
and Chhiddu v. Sheo Mangal Singhi relied on by the learned 





1. (1916) I. L. R. 39 All, 186. 2, (1928) I, L. R, 52 Mad. 465. 
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Advocate-General in support of, his contention. In bath these 
cases the subsequent transactions—the settlement deed in Raja 
of Ramnad v. Subramaniam Chettiar! and the two mortgage 
‘deeds in Chhiddu v. Sheo Mangal Singh2—executed after the 
‘suit mortgages were found invalid and not binding on the 
parties executing them and then the Courts held that the plain- 
tiffs were in equity entitled to fall back upon the prior mortgages. 
The same cannot be said with reference to the present case. The 
sale deed was a valid one when it was executed and in spite of 
the conclusiveness of the order under O. 21, R. 63, as we have 
already pointed above, it has not become absolutely void. There 
is therefore no reason why the plaintiff should be allowed to 
fall back upon the previous mortgage. In our opinion the suit 
mortgage which formed the consideration for the sale deed was 
extinguished when the sale was effected. Under S. 101 of the 
Transfer of Property Act, where the owner of a charge or 
other encumbrance on immoveable property is or becomes 
absolutely entitled to that property the charge or the encum- 
brance shall be extinguished unless he declares by express words 
or necessary implication that it shall continue to subsist or such 
continuance would be for his benefit. The effect of the execution 
of the sale deed must therefore be taken to be the extinguish- 
ment of the suit mortgage unless there is an express or implied 
intention to keep the encumbrance alive. No such intention has 
been pleaded in this case, nor can it be found on the facts. We 
must therefore hold rejecting the arguments of the appellant 
that the suit mortgage in this case cannot be enforced inasmuch 
as it has become extinguished by the sale of the property in 
favour of the plaintiff for which it formed the consideration. 
We have already shown that the sale deed has not been rendered 
void in the way contended for by the appellant. While no 
doubt there is good authority for Courts in equity allowing’a 
party when one remedy has failed to take whatever .other 
remedy lies ready ‘to hand, Courts can hardly go so far as to 
allow a party to revive a dead remedy merely because that 
best suits his convenience. Before the plaintiff can invoke 
equity in his favour he must show that there is a remedy 
available to him on which he can rely. us ig ee what 
he has been unable to do in this case. 

eee 


1. (1928) L L: R. 52 Mad. 465. 2 (1916) L L-R. 39. AIl 186. 
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For the above reasons we must hold that the appeal fails. 
It is dismissed with costs. 
S. R. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAL 





Olakkat Moidunni Haji _ .. Appellant® (Defendant) 
v. 
Pootherri IHoth Madhavan Nair 
and another .. Respondents (Plaintiffs). 


Transfer of Property Act (IV of 1882), S.66—Mortgagor's power to 
lease—Scope of—Mortgage by jenmi of equity of redempiton—Subscquent 
renewal of kanom demise by jenmi—Not binding on mortgagee. 

The power of the mortgagor to lease (before S. 65-A was introduced) 
was limited by the rule that the mortgagor must not by his act render the 
security insufficient or do anything that is not necessary for the prudent 
management and enjoyment of the income while he is entitled to it; and the 
burden of proving that the security is unimpaired by the lease is on the 
lessee. The two conditions for the exercise of the right to lease by the mort- 
gagor are that: (1) the mortgagor must be in possession to exercise the right 
in question; and (2) the lease must be the usual mode of management of the 
property. 

The appellants were tenants on kanom demise from a jenmi who mort- 
gaged the equity of redemption to the respondents by simple mortgage. 
Subsequent to the mortgage, the-appellants paid further sums and obtained 
renewals. The respondents brought a suit on their mortgage, purchased the 
property in execution and then sued to redeem the original kanoms The 
appellants contended that the renewals were binding on the respondents as 
kanom was the usual and accustomed mode of enjoyment of the property and 
that the mortgagor was competent to grant such a lease. 

Held, (i) that the renewals materially diminished the value of the pro- 
perty; (4) that the subsequent advances were in the nature of subsequent 
mortgages; and (iH) that kanom, though common, was not the prudent way 
of enjoying the property. From every point of view, the mortgagor was not 
competent to grant the renewals which were, therefore, not binding on the 
respondents. 


Appeals against the decrees of the District Court of South 
Malabar in A. S. Nos. 781 and 765 of 1925 preferred against 
the decrees of the Court of the District Munsif of Tirur in 
O. S. Nos. 45 and 22 of 1924. 

N. A. Krishna Aiyar and P. Govinda Menon for appellant. 

K.P. M. Meñon and K. P. Krishna Menon for respond- 
ents. 

The Court delivered the following 

JoupcmENtT.—Both these appeals raise a common question 
and may be disposed of together. 





*S. As. Nos. 1658 and 1714 of 1928. 16th December, 1932. 
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The jenmi of certain properties which were held on kanom 
by different tenants under different demises mortgaged the 
equity of redemption to the respondents by a simple mortgage 
for Rs. 6,000 by Ex. D, dated 9th December, 1915. The appel- 
lants are two of these tenants. The appellant in S. A. No. 1658 
of 1928 had been holding under a demise, Ex. VII, dated 29th 
September, 1904, for Rs. 400 and the appellant in S. A. No. 
1714 of 1928 under a demise, Ex. A, dated 1909, for Rs. 500, the 
respective properties in those cases. Subsequent to the simple 
mortgage of 1915, the appeilant in S. A. No. 1658 of 1928 took 
a renewed demise Ex. VIII in 1917 for Rs. 700 on payment of 
a further advance of Rs. 300 and the appellant in S. A. No. 1714 
of 1928 took a renewed demise Ex. IV in 1920 for Rs. 800 on 
payment of a further advance of Rs. 300. 


The respondents-simple-mortgagees brought a suit O. S. 
No. 28 of 1921 on their mortgage impleading the mortgagor 
(jenmi) and the various kanomdars including the present appel- 
lants and obtained a decree for sale subject to the encumbrances 
prior to their own mortgage which were mentioned in Sch. B. 
It may be noted that the mortgagees had mentioned in the 
plaint that there were several subsequent encumbrances includ- 
ing the appellants’ renewals, Exs. VIII and IV, and stated that 
` being subsequent to their mortgage they could not prevail over 
their mortgage. The appellant in S. A. No. 1658 of 1928 (55th 
defendant) set up in his written statement his renewal (Ex. 
VIII) and claimed that the sale on the mortgage could only be 
held subject to those rights. But beyond putting in these 
written statements none of the defendants including the present 
appellants pressed the right based on the renewals in that suit. 
No issue was raised about them and no mention is made of them 
in the judgment and decree which simply directed that the 
sale will be held subject to the prior encumbrances only. 
Nothing was also said about the right of redemption which the 
subsequent encumbrancers undoubtedly had if tbey cared to 
exercise it. It is fair to infer that the subsequent encum- 
brancers including the appellants did not for obvious reasons 
care to redeem the respondents’ mortgage and did nothing 
beyond putting in written statements asserting their superior 
rights to hold the property, till the end of their 12-year terms. 


° In due course the respondents-mortgagees brought the pro- 
perties to sale and in 1923 purchased them themselves for 
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about Rs. 5,000 out of a total decree amount of about 
Rs. 18,000. The balance of the decree amount which I am 
informed amounts now to Rs. 11,000 has not been realised. 


The present appeals arise from suits brought by the mort- 
gagees-purchasers (respondents) to redeem the kanoms. The 
dispute is that the respondents contend that they are only bound 
to redeem the kanoms prior to their mortgage subject to which 
alone they became the purchasers. The appellants contend that 
though the additional amounts charged on the properties by the 
subsequent renewals Exs. VIII and IV (Rs. 300 in each case) 
may not be binding on the respondents as prior mortgagees yet 
the renewed kanoms are not mortgages but leases by the mort- 
gagor which are valid against the prior mortgagees as they are 
the usual and accustomed mode of enjoyment of property in 
Malabar and that as these leases subsist for a period of 
12 years in each case from the date of renewal which had not 
expired on the date of the suit, they are not liable to be evicted. 
Both the Lower Courts rejected the appellants’ contentions and 
ordered redemption. Hence these appeals. 


On the main question which was elaborately argued whe- 
ther and to what extent a mortgagor’s leases are binding on a 
prior mortgagee, there appears to be no Madras decision. S. 66 
of the Transfer of Property Act and the decisions of other 
Courts were referred to. Before I come to that I might 
mention two other points in view of which that question would 
seem not so important in the present appeals as it was supposed 
to be during the argument. 


In the first place whether the mortgagor’s pawer of leasing 
the property in his possession be referred to S. 66 of the 
Transfer of Property Act or to the principles which have been 
referred to in the decisions, the most important of which is 


’ Madan Mohan Singh v. Raj Kishori Kumarti and are now 


enacted in the new S. 65-A (which does not apply to these 
cases) introduced by Act XX of 1929, the power is limited by 
the rule that the mortgagor must not by his act render the 
security insufficient or do anything that is not necessary for 
prudent management and enjoyment of the income while he is 
entitled to it; and the burden of proving that the security is 


= + 1 a e 
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t4, (1912) 21 C W: N. 88 at 92. ° 
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unimpaired by the lease is on the lessee: Madan Mohan Singh 
v. Raj Kishori Kumarii, Beni Prasad v. Gangoo Singh’ and 
Anand Ram Marwari v. Dhanpat Singh and Anandram Mar- 
wari v. Lakhan Singhs. The mortgaged property concerned in 
these cases was the equity of redemption subject to prior encum- 
brances. Seeing that only a fraction of the mortgage money then 
due was realised by sale in 1923, it seems fairly clear that the 
security was already hardly sufficient at the time of the renewals 
in 1917 and 1920 and that the effect of the renewals Exs. VIII 
and IV which expired in 1929 and 1932 must have been to 
materially diminish what was already hardly sufficient. If for 
no other reason, these renewals cannot be held to be binding 
on the mortgagees. 


Secondly the renewals, as they are now put forward, were 
not merely renewals but purported to charge the properties with 
fresh substantial advances. It was in consideration of these 
advances that the mortgagor granted fresh terms for 12 years 
from 1917 and 1920. It is admitted that these fresh advances 
which are nothing less than subsequent mortgages cannot avail 
against the prior mortgagees-respondents. The contracts con- 
tained in Exs. VIIland 1V being entire, the appellants when 
they ask that the new terms must be upheld against the mort- 
gagees, though the fresh advances for which they were given 
cannot be upheld, are asking that new contracts should be made 
for them. This is clearly untenable. If Exs. VIII and IV 
cannot be upheld as to the consideration as against the respond- 
ents it is impossible to uphold the extension of terms granted 
for that consideration and which are an integral part of the 
contract. 

On the general question of the power of a mortgagor in 
possession to lease the mortgaged property so as to bind the 
mortgagee there is a considerable body of judicial authority in 
favour of it before the enactment of S. 65-A. Some decisions 
had tried to modify the English law to suit Indian conditions. 
According to English law a lessee from the mortgagor in pos- 
session after an English mortgagee* has but a` precarious 
possession and is liable to be evicted by the mortgagee. In 
their search for -am Indian standard, other decisions applied 


rR (1912) 21 C. W. N. 88 at 92. 2.° (1928) I. L. R..7 Pat. 349. 
3. (1916) 1 Pat. L. J. 563 at 570. i 
` *mortgage? 


f, 
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Moidumi S. 66 of the Transfer of Property Act as the right measure of 


Malt that power. Others adopted the standard of what is necessary 
Madhavan for the prudent management of the property without impairing 
Nair. the security. The result of these various lines of thought was 


not always uniform. While in some cases leases for short 
terms were set aside as improper, in other cases, permanent 
leases were upheld. It was in these circumstances that S. 65-A 
has been enacted which provides statutory tests whereby such 
leases may be judged. It has no application to this case as the 
mortgage and kanoms here are of an earlier date. 


Coming to the cases themselyes :— 


In Madan Mohan Singh v. Raj Kishori Kumaril Mr. 
Justice Mukerjee said: 


“Tt cannot, however, be maintained as was pointed out by Lord Justice—‘ 
Romer in Reynolds v. Ashby" that the mortgagor has anything like a gene- 
ral authority to deal with or affect the mortgaged property during his posses- 
sion thereof. The true position thus is that the mortgagor in possession 
may make a lease conformable to usage in the ordinary course of manage- 
ment; for instance, he may create a tenancy from year to year in the case of 
agricultural lands or from month to month in the case of houses. Butt is 
not competent to the mortgagor to grant a lease on unusual terms, or to 
alter the character of the land or to authorise its use in a manner or fora 
purpose different from the mode in which he himself had used it before he 
granted the mortgage.” 


He added: 

“If there are any defendants who have obtained settlement from the 
Mortgagor after the mortgage but before the commencement of the mort- 
gage suit, they can resist the claim of the plaintiff only if they establish that 
the [eases ın their favour were granted on the usual terms in the ordinary 
course of management; such a plea if established—aud, it must not be over- 


looked thatthe burden of proof in this matter is upon them—will furnish a 
complete answer to the plaintiff's claim.” 


This opinion has been since followed in Anand Ram 
Marwari v. Dhanpat Singh and Anandram Marwari v. 
Lakhan Singhs, Bent Prasad v. Gangoo Singhs, M. P. M. S. 
Firm v. Ko Py« and would appear to bave been the basis of 
the limitations found in S. 65-A. On the other hand in Tane 
Peena Chuna v. Mammakkantakaths, a case of an English 
mortgage, where a lease for three years was upheld and Natho 
Singh v. Lachu Singhi, where a permanent lease was upheld 
on the ground that the whole mortgage debt was satisfied by 





—— - 
1. (1912) 21 C. W. N. 88 at 92. 2. (1909) 1 KB. 87 at 102. 
3. (1916) 1 Pat.L.J. 563. 7 
4. (1928) LL.R. 7 Pat. 349, 5. (1932) 1LLLR. 10 Rang, 210. 


6& (1916) 34 LC 24. 7. (1927) 107 I.C. 156. 
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the sale and in Dasain Sahu v. Musanmut Ramdulari Kuerl, 
where a permanent lease was upheld, the test applied was S. 66 
of the Transfer of Property Act. The case in Kiran Chandra 
Bose v. Dutt & Co.8 was a lease pendente lite which is 
obviously invalid against the mortgagee’s right under the 
decree; and in the cases in Macleod v. Kissan3 and Mangiulal 
Bagaria v. Upendra Mohan Pal Chaudhurté the mortgages 
were English mortgages. 

From the above it is seen that (1) the mortgagor must be 
in possession to exercise the right in question, and (2) the 
lease must be the usual mode of management of the property. 

There are difficulties in the appellants’ way on each of 
these points. The mortgagor was not even on the date of the 
mortgage in physical possession or enjoyment of the land; 
because the properties were already subject to prior kanoms. 
In fact the mortgage was and could only be of the equity of 
redemption subject to these kanoms and the only thing which 
the mortgagor could be in possession or enjoyment of was the 
rents due to the owner of the equity of redemption. The 
mortgagor was not even entitled to possession of the lands till 
the prior kanoms expired and when they expired he did not 
acquire possession as he never redeemed the prior kanoms by 
payment of the kanom amounts and improvements then due. 
What he did do was, while the property was still in the posses- 
sion of his prior kanom tenants whom he could have redeemed 
but did not as it would involve expense, to grant them further 
terms of 12 years’ enjoyment on receipt of further advances. 
I doubt very much whether the powers of a mortgagor in pos- 
session to lease would include transactions of this class. There 
may of course be a mortgage of rents and afterwards a lease 
ef these rents by the mortgagor in possession of them. But 
that is not this case which is a mortgage of the properties 
themselves, t.e., of the whole interest of the mortgagor subject 
to prior interest. 

Another difficulty is that the appellants ought to have 
proved that giving renewals is the accustomed mode of manage- 
ment of lands in Malabar. No such evidence has been given. 
Kanoms are no doubt common but by no means the most 





e 1, (1930) LLR. 10 Pat. 332. 2. (1924) 40 CaLL.J. 500. 
3, (1904) LL.R. 30 Bom. 250 at 269. 
4. (1929) LL.R. 57 Cal. 82, 


Moidunni 
Bai 


Madhavan 
Nair, 
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common or popular mode of management of property. In fact 
people who want merely to manage their property would give 
it out on yearly leases (Verumpattam). At any rate in 
modern times kanoms have acquired many of the incidents of 
mortgages and are recognised as anomalous mortgages: Kanna 
Kurup v. Sankara Varma Rajahi. The difficulties in recover- 
ing possession of property once it is given in kanom have pro- 
gressively increased to such an extent that it is doubtful 
whether any one would willingly now give his property on 
kanom as a prudent act of management or would renew it 
except in cases where he was unable to pay the amounts of 
kanom and compensation for improvements. Without wishing 
to generalise on this aspect of the case too strongly, I think it 
is sufficient-to say that the appellants have not proved that the 
renewals, Exs. VIII and IV, were, even if they can be consi- 
dered as leases and not anomalous mortgages, acts of prudent 
management by an owner who had alrcady mortgaged his 
property to the hilt. l 

I have already given grounds for my opinion that these 
documents materially diminished the security which was already 
insufficient and that they are mortgage transactions from which 
the terms of years cannot be separated or divided off in order, 
to carve out valid leases out of invalid mortgages. 

The respondents’ advocate raised a contention that the 
question of the validity of Exs. VIII and IV is res judicata by 
the fact that in the mortgage suit the appellants did not where- 
as they might and ought to have raised it. In my opinion that 
is nota valid contention. The question in these appcals is 
whether Exs. VIII and IV can be upheld as leases and, if so, 
whether they would bind the purchasers-respondents. The 
question in the mortgage suit was whether there was any 
answer to the plaintiffs’ (respondents’) mortgage. The ques- 
tion what rights the purchasers in the mortgage suit would get 
and whether they would be able to claim vacant possession as 
against Exs. VIII and IV did not arise in that suit. I reject 
this contention. 

The appeals are dismissed with costs. 

Time for redemption extended to 16th March, 1933. 


“Be R. o i E Appeals dismissed. 





1. (1920) LLR. 44 Mad. 344: 40 M. L. J. 282. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISENAN PANDALAI. 


Ponnuthaye Ammal .. Appellani* (Plaintif) 
v. f 
The Offcial Receiver, Coimbatore .. Respondent (Petitioner). 


Provinceal Insolvency Act (V of 1920), S. 28 (2)—Insolvency— Defend- 
ant adjudicated insolvent pending suit for maintenance by a widow— 
Decree makiny maintenance a charge on properties of joint family of which 
defendant was a member— O ficial Receiver not made a party—Execution— 
How far execution could proceed against the property vesting tn Official 
Receiver. j 

Where a widow (the appellant) sued the 1st defendant, her husband’s 
brother and the 2nd defendant, son of the Ist defendant, members of the 
joint family of her husband, for arrears of maintenance and for future 
maintenance claiming a charge for the latter on certain family properties 
and, four days after, the 1st defendant was adjudicated insolvent, but without 
adding the Official Receiver as.a party the matter proceeded and a decree 
was passed as prayed for making her future maintenance a charge on certain 
properties belonging to the joint family and the widow executed her decree 
and tried to bring the properties to sale and the Official Receiver objected to 
it on the ground that it was invalid so far as the estate vesting in him was 
concerned as he was not impleaded as a party to the suit, 

Held, that the execution proceedings in pursuance of the decree against 
the property of the insolvent were not valid since the properties vested in the 
Official Receiver pending suit, and in this case, if there had been no other 
irregularity, the petition could be dismissed because the execution was sought 
without leave of Court as necessary under S. 28 (2) of the Provincial Insol- 
vency Act but execution proceedings otherwise were valid. 


Puninthavelu Mudaliar v. Bhashyom Ayyangar, (1901) I. L, R. 25 Mad. 
406; 12 M. L. J. 282, relied on. 


Kala Chand Banerjee v. Jagannath Marwan, (1927) L. R. 54 L A. 190: 
LL R. 54 Cal. 595: 52 M. L. J. 734 (P. C.), referred to. 

Appeal against the order of the District Court of Coimbatore, 
dated the 8th January, 1930 and made in A. S. No. 302 of 1929 
preferred against the order of the Court of the Principal 
Subordinate Judge of Coimbatore, dated the 17th July, 1929 
and made in E. A. No. 484 of 1929 in E. P. R. No. 104 of 
1929 in O. S. No. 166 of 1927. 


K. Desikachari for appellant. 

T. S. Anantaraman for respondent. 

The Court delivered the following 

JuoamMeENtT.—This is an appeal by the plaintiff (decree- 
holder) against the order of the District Judge öf Coimbatore 
declaring on the application ‘of’ the respondent (the Official 
Receiver of Coimbatore) that the decree is of no force as 


, 





* A: A. A. OvNo, 191 of 1930... -- '*. 28th April, -1933. 
R—105 
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against the respondent and that the execution of it by sale of 
the properties of the insolvent (1st defendant) in the decree 
cannot proceed. 


The facts are simple and undisputed. The appellant is a 
widow and she sued the 1st defendant, her husband’s brother 
and the 2nd defendant, son of the lst defendant, members of 
the joint family of her husband, for arrears of maintenance and 
for future maintenance claiming a charge for the latter on 
certain family properties specified in the plaint. Four days after 
the suit was registered, f.e., on the 22nd August, 1927, the Ist 
defendant was adjudicated insolvent. On the 21st November 
the plaintiff's vakil reported that the 1st defendant had been 
adjudicated and asked for time to consider what should be 
done. On the 12th December he submitted that he did not want 
to add the Official Receiver as a party and elected to proceed 
with the suit as it stood. On this no one seriously defended 
the suit and on the 15th November, 1928, a decree was 
passed as prayed making the future maintenance a charge on 
the B schedule property. The respondent (appellant herein ) 
executed her decree and tried to bring the property charged to 
sale. Then the Official Receiver intervened and objected to the 
execution on the ground that he ought to have been impleaded 
and that the insolvent’s property had vested in him. The 
Subordinate Judge rejected this objection and ordered the 
execution to proceed. The learned District Judge in appeal 
reversed this order holding that the decree charging the property 
of the insolvent without impleading the Official Receiver is a 
nullity. 


The order of the Lower Court so far as it dismissed the 
execution petition entirely is obviously wrong. The decree was 
obtained against two persons, the 1st defendant who subsequently 
was adjudged insolvent and the 2ad defendant, a minor who 
was defended by a guardian appointed by the Court and who 
bas not been adjudicated an insolvent. Whatever may be the 
consequences of not impleading the Official Receiver who 
represented the estate of the 1st defendant, it can have no effect 
on the decree so far as it is against the 2nd defendant. 


But the appellant’s learned advocate contends that the 
order is wrong even as against the decree against the 1st defend@- 


_ant. His contention is that even in a case in which the rights 


č 
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of property of a defendant are in question the insolvency of 
that defendant does not require that the Official Receiver in 
whom his property vests should be brought on the record. 
According to the argument it is immaterial whether he is 
impleaded or not and it is said that the Official Receiver is 
bound whether he is added or not. This is opposed to clear 
authority upon the subject. It may be conceded that this suit 
in which the plaintiff prayed for a charge for her future main- 
tenance upon the B schedule property is one in which the right 
to immovable property was directly in question and that there- 
fore the rule of lis pendens is within its proper limits applicable 
thereto. It is therefore said that by virtue of O. 22, R. 10 of 
the Civil Procedure Code the Official Receiver who became the 
assignee by operation of law of the defendants’ property need 
be impleaded only with the leave of the Court which according 
to the argument implies that it is optional with the plaintiff to 
add the Receiver or not. The short answer to this argument is 
that the Official Receiver was not excluded by the refusal of 
any leave of the Court in this case. On the contrary the plaintiff 
after taking time to consider reported that she preferred to 
continue the suit without the Official Receiver. It therefore is 
incorrect to call in aid anything which may depend upon leave 
of the Court being refused. But the idca of the leave of 
Court has no place at all in this case because the question is 
whether the respondent (appellant herein) is entitled to say 
that she shall keep the benefit of the decree against the property 
of a person which she knew had by operation of law passed to 
the Official Receiver. On this point the decision in Puninthavelu 
Mudaliar v. Bhashyam Ayyangar1 is sufficient to show that the 
appellant’s contention is wrong. In that case the plaiotiff was 
a mortgagee but of chattels and the question was what was the 
effect of the decree obtained by him in the absence of the Official 
Assignee in whom the property of the defendant had vested. 
Both the learned Judges agreed in the view that where the 
mortgagor becomes bankrupt pending the suit the trustee in 
bankruptcy is not bound by a decree for foreclosure in his 
absence. This matter is dealt at some length by Bhashyam 
Aiyangar, J., at pages 422 and 423, where he cites. Wood v. 
Surra. «“ The principle of the decision in Wood v. Surr? is that 





1. (1901) L L. R. 25 Mad. 406: 12 M. L. J. 282, 
2 (1854) 19 Beav. 551: 52 E. R. 465. 
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the Official Assignee being one appointed “n invitum” and not a 
“voluntary purchaser” as in the case of a transfer by act of 
parties or by an ‘involuntary sale’ in execution of a dectee, 
the doctrine of lis pendens cannot affect him and the party 
seeking to bind him (the Official Assignee) by the result of 
the suit, pending which the interest of its subject-matter has 
devolved on him by operation of law, ought to take proceedings 
to join him as a party to the suit and obtain the decree against 
bim.” The decision of the Privy Council cited by the learned 
Judges, Kala Chand Banerjee v. Jagannath Marwari}, is based 
on the same principle but is not strictly applicable to this case 
because in that case the defendant on the record died and in 
bringing in his legal representative his son was impleaded but 
it transpired that the son had become insolvent before the suit 
and that therefore his father’s inheritance, when it fell in, also 
vested in the Official Receiver. In those circumstances the 
Privy Council held that the proper party, namely, the Official 
Receiver, was not on the record to represent the estate and 
therefore the decree need not bind him. In this case the 
insolvency of the defendant was pending the suit. 

The same result, so far as this case is concerned, is 
arrived at by reference to S. 28 (2) of the Provincial Insol- 
vency Act which declares that after the order of adjudication 
no creditor to whom the insolvent is indebted in respect of any 
debt provable under the insolvency shall have any remedy 
against the property of the insolvent in respect of the debt or 
commence any suit or other legal proceeding except with the 
leave of the Court. In this case if there was no other irregularity 
execution was sought of the property of the insolvent vested in 
the Official Receiver without leave of the Court and the petition 
was liable to be dismissed on that ground alone. For the above 
reasons the order of the Lower Court will be varied by 
declaring that the decree in O. S. No. 166 of 1927 and execution 
proceedings in pursuance of it are invalid as against the 
Official Receiver in so far as he represents the estate of the 
lst defendant but otherwise they are valid. The appellant has 
substantially failed and must pay the costs of the respondent. 


K. C. 





Order varied. 


1, (1927) L, R. 541. A. 190: L L. R. 54 Cal 595; 52 M. L. J. 734 (P. C)- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
a Present :—Me. JUSTICE PAKENHAM WALSH. 
Santhanakrishna Chetty .. Petitioner» (Accused). 


Land Customs Act (XIX of 1924 as amended), S. 7 (1) (c)—Offence 
under—Proof—Removal of dutiable goods by land—Carriage of non- 
duiiable goods—Complaimt - by customs officer to Magistrate—Validsty— 
Confession of accused—Use as evidence. ` 


When a person is charged for an offence under S.7 (1) (c) of the Land 
Customs Act the onus is on the prosecution to show that dutiable goods had 
been taken by land from a foreign territory. Where the case for the prosecu- 
tion was that the accused had’ previously purchased certain bars of silver 
in Karaikal, had arranged to bring them to a place in British India and 


was caught in the process of removing them from that place to another place 
in British India, 


Held, that the accused was not liable to be convicted in the absence of 
proof that the goods had been passed by land from the French territory into 
British India. 


Held further, that in the case of non-dutiable goods, for which the 
accused had no permit, the offence could be dealt with only by the Land 
Customs Officer under S. 7 and would not constitute an offence for which a 
complaint could be made to a Magistrate. 


Where the confession of the accused is the only evidence against 
„him, it must be taken as a whole and nothing can be read into it which is not 
contained there. 


Pika Bewa v. Emperor, (1912) I. L R 39 Cal 855 and Emperor v. 
Balmakund, (1930) I. L. R. 52 All. 1011 ÇF. B.), relied on. 


Petition under Ss. 435 and`439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Sub-Divisional Magistrate, Mannargudi, in 
C. A. No. 45 of 1932 preferred against the judgment of 
the Court of the Sub-Magistrate of Mannargudi in C. C. 
No. 324 of 1932. 

K. S. Jayarama Aiyar and K. V. Srinivasa Aiyar for 
petitioner. 

The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 

The Court made the following 

OrpER.—The petitioner (accused) was convicted of an 
offence under S. 7 (1) (c) of the Land Customs Act for 
having with hint 82 blocks of silver weighing about 15,000 
tolas smuggled from Karaikal in French territory without a 
permit. The motor car in which this accused and another 
(who has been acquitted) were travelling was stopped by the 
Land Customs Inspector. (P. W. 1) at the level-crossing gate 
near Needamangalam on the Needamangalam-Tanjore road at 


e 

ee 
* Cr. R. C, No. 886 of 1932, : 24th April, 1933. 
‘(Cr. R P. No. 824 of 1932.) ` - N a 
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about 12-30 a. m. in the early morning of 3rd September, 1932. 
The accused was also wearing some silk cloths but the latter 
were found to be his personal wearing apparel. He was not 
convicted with regard to them. The accused appealed with 
regard to this conviction as to smuggling silver and the convic- 
tion was confirmed. This revision petition is put in against that 
conviction. Certain admitted facts may be noted. It is not the 
case for the prosecution that this silver had come direct that 
night from Karaikal. The Customs Inspector, P.W. 1, says: 

“If they had passed the Chowk, the silver bars having been in the car 
would have been detected. The accused could not have brought the silver 
bars through the Chowk.” 

The case for the prosecution is that they were brought 
from Thittacherry which is in British territory, but that the 
accused had previously purchased them in Karaikal and had 
arranged somehow for them to be brought to Thittacherry 
from which place he was conveying them in his motor car. 
P. W. 1 says: 

“I believed the accused when he stated that he got the silver bars at 
Thittacherry.” 

It is also to be noted that silver became dutiable only in 
April, 1930. So the conviction was based on the confession 
which the accused made at the time to the Customs House 
Officer. The latter says that he prepared the statement by 
putting questions, getting answers and recording the same and 
that he has not recorded the questions. It is clear from the 
manner in which the confession is made that a good deal of it ` 
must have been in reply to specific questions. The material 
part of the confession runs as follows :— 

“At 5 p.m. an 2nd September, 1932, I left Keraikal and went to Thitta- 
cherry via Valangudi. While I was going via Chowki, there was nothing in 
the car. I went to Thittacherry. One Muhammadan gave 82 silver bars 
contained in seven bags. Taking them I started from Thittacherry at 8 p.m.” 

Then he narrates how be was stopped by the Customs 
Inspector at the level-crossing. He proceeds: 

“I do not know who that Muhammadan is that gave me. I do not 
know anything about his house and address. Nor do I know how the 
Muhammadan took these silver bars from Karaikal. I brought them for sale. 


At Karaikal I purchased for Rs. 40-8-0. I took them and started for Tri- 
chinopoly. I did not pay duty for these silver bars. Ido not know how 


that Muhammadan brought them to Thittacherry from 
His confession being the only evidence against the accused, 
it must be taken as a whole and nothing can be read ‘into it 
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which is not contained there: Pika Bewa v. Emperori, Em- 
feror v. Balmakunds. There is no statement as to when he 
purchased this silver at Karaikal. His statements in Ex. B on 
the above point are clearly in answer to questions. P. W. 1 
admits that he did not ask the accused on what date he pur- 
chased silver for Rs. 40-8-0 nor how many years or months 
ago they were purchased. He did not make inquiries at Karai- 
kal as to the price of silver prevailing at the time that this 
silver was seized. The onus of proof in these cases rests on 
the prosecution and it is therefore for the prosecution to show 
that this silver was taken by land from French territory into 
British territory at a time when silver was dutiable. As noted 
in the appellate Court’s judgment there are two gaps in the 
prosecution with regard to this. Assuming that the accused 
purchased silver at Karaikal after it became dutiable it might 
possibly have been carried from Karaikal by sea to Nagore and 
thence conveyed to Thittacherry. The learned Sub-Divisional 
Magistrate meets this by saying: 

“Neither in his statement nor in the defence evidence was there any 
suggestion that the silver was conveyed by sea. Thisisa question of fact 


which could be properly proved only by the statement of the accused or the 
evidence of his witnesses.” ` 


But the case of the accused is that he did not know how 
the Muhammadan from whom he got the bars brought them to 
Thittacherry. Under these circumstances it was not for him to 
specify the route but for the prosecution to prove it. But an 
even more important matter is the date of the purchase. This 
is dealt with by the learned Sub-Divisional Magistrate in 
paragraph 7, where he says: 


“Another point made by the accused’s vakil is that the silver first 
became dutiable ander the Finance Act of 1930 from April, 1930 (and not as 
wrongly stated by P. W. 1 from October, 1931) and that if the silver pieces 
had been purchased before that date the appellant’s act of removing them 
would not be against the Jaw. But itis to be observed that under S. 5 (1), 
Land Customs Act, a permit has to be taken for the passage of all goods 
whether dutiable or not from foreign territory into British; and as the 
appellant had no such permit for the silver, he was liable to the penalties 
imposed by law.” 


In this argument he has overlooked the effect of the 
amendment to S. 7. No doubt under S. 5 (1) and (2) a per- 
son desiring to pass any goods whether dutiable or not by land 
out of or into any foreign territory has to apply in writing for 
apermit. Under S. 5 (3) any land customs officer may require 








1. (1912) LL.R. 39 Cal. 855. 2. (1930) I.L.R. 52 All 1011 (F.B.). 
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a person in charge of any goods which such officer has reason 
to believe to have been imported, or to be about to be exported 
by land from, or to, any foreign territory to produce the per- 
mit; any such goods which are dutiable and which are unaccom- 
panied by a permit or do not correspond with the specification 
contained in the permit shall be detained arid shall be liable to 
confiscation. The old S. 7 (a) and (c) then proceeds to say: 
`“ Any person who (a) in any case in which the permit referred to in S. 5 
is required, passes or attempts to pass any goods by land out of or into any 
foreign territory through any land customs station without such permit, or 
(c) aids in so passing or conveying any goods, or, knowing that any goods 
have been so passed or conveyed, keeps or conceals such goods or permits or 
procures them to be kept or concealed shall be liableto a penalty not exceed- 
ing, where the goods are not dutiable, fifty or, where the goods or any of 
them are dutiable, one thousand rupees, and any dutiable goods in respect 
of which the offence has been committed shall be liable to confiscation.” 
By the amended Act it is only in the case of dutiable goods 
or of any goods in respect of which a notification under S. 19 
of the Sea Customs Act, 1878, prohibiting the bringing or 
taking by land of such goods into British India or any specified 
part thereof, has been issued, passed by land out of any foreign 
territory that a complaint in respect of an offence under sub- 
S. (1) can be made to a Magistrate having jurisdiction that an 
offence under sub-S. (1) has been committed in respect of such 
goods when the customs officer considers that the penalty pro- 
vided in that sub-section is inadequate. Therefore assuming 
that for non-dutiable goods the accused had no permit, the 
offence, if any, would be one to be dealt with only by the Land 
Customs Officer himself under S. 7 and would not constitute 
an offence for which a complaint could be made to a Magistrate. 


For the Crown Mr. Bewes has pointed out some suspicious 
circumstances against the accused. P.W. 1 says that the 
accused said to him “This is the second time. Please excuse 
me” and offered him Rs. 500 to doso. With regard to this 
it may be noted that even in Ex. B which isa careful confes- 
sion made at the time the accused is said to have stated “this is 
the first time”. It is suggested for the petitioner that the 
accused might have offered this money because he was liable 
to afine by the Customs Officer for taking dutiable goods 
without a permit. It is pointed out for the Crown that he 
was travelling with these silver bars in the middle of the night. 
Suspicion however would not amount to proof and_in this case 
there is no proof that the accused purchased silver at Karaikal 
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and kept or concealed such goods knowing them to have been 
passed or conveyed by land into British India as dutiable goods 
mentioned in the amended section. That being so, it is un- 
necessary to discuss the further question as to whether the 
confession is admissible or not. 


The conviction must be set aside. The bail bond will be 
cancelled. The order of confiscation passed by the Magistrate 
is also set aside, and the fine, if paid, will be refunded. 


B.V.V. Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Chikkanna Chetty and another .. Appellants (Next friends 


of the Plaintiff) 
Vv 


Dhanakoti Narayana Chettiar and 
another .. Respondents (Defendant 
and the Plaintiff). 


Ciun Procedure Code (V of 1908), O. 32, Rr.10 and 14—Suit by next 
friends acting bona fide—Minor attauung majority pendente lite—A pplica- 
ison for withdrawal of swit—Order regarding costs incurred by next 
friends. 


Where the next friends were shown to have acted bona fide’and rea- 
sonably in instituting a suit on behalf of a minor, who attained full age 
pendente lite and elected to abandon the suit and applied for its dismissal 
under O. 32, R. 12 (4), Civil Procedure Code, 


Held, that the proper course in dismissing the suit was to direct the 
ex-minor to pay the next friends the full costs incurred by them. 


Steeden v. Walden, (1910) 2 Ch. 393, relied on. 

Appeal against the decree of the District Court of Salem 
in O. S. No. 15 of 1923. 

T. M. Krishnaswami Atyar for appellants. 

V. N. Venkatavaradachariar for respondents. 

The Court delivered the following 

JupGMENT.—The learned District Judge has made an order 
directing the plaintiff to pay his next friends a portion only of 
the costs incurred by them. The only question argued in the 
Lower Court as well as here relates to the costs payable to the 
next friends. Are they entitled to the full costs incurred by 
them as contended for on their behalf or only to a portion of 
those costs as held by the learned District Judge? There is a 
rae 





*Appeal No. 132 of 1926. 27th April, 1933. 
R—106 
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Chetty, 


In re. 


Chikkanna 
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third alternative, the one raised in the memorandum of 
objections, namely, are they entitled to no costs at all? 
Ordinarily I should be reluctant to interfere with the discretion 
exercised by the trial Court in the matter of costs; but in this 
case I am afraid that the Lower Court has overlooked the plain 
provisions of law bearing on the subject. 


On the minor plaintiff attaining majority, he elected to 
abandon the suit and applied for its dismissal. O. 32, R. 12 (4), 
Civil Procedure Code, provides, “Where the minor elects to 
abandon the suit, he shall apply for an order to dismiss the suit 
on repayment of the costs which may have been paid by the 
next friend”; I am quoting only the material portion of the 
section. Under this provision the costs paid by the next 
friend are prima facie repayable by the minor. Then follows 
Rule 14 of the same Order. That refers to where the suit was 
instituted unreasonably or improperly. The rule says that 
upon the Court being satisfied of the unreasonableness or im- 
propriety, it may order the next friend to pay the costs of all 
parties or make such other order as it thinks fit. ` Here again, 
the effect of the rule is, that it is incumbent upon the minor to 
show that the suit was unreasonably or improperly instituted. 


The point has been fully dealt with in the judgment of 
Eve, J. in Steeden v. Waldeni. When a suit by a next friend 
has been prosecuted to a hearing but proves unsuccessful, and 
the next friend is directed to pay the costs of the opposite party, 
has he a right of indemnity against the infant? This is the 
question that has been dealt with by Eve, J. The learned 
Judge, after referring to various decisions, thus observes: 

“These and other decisions, whereby property of the infant under the 
control of the Court has been made available to recoup the next friend, pro- 
ceed upon the footing that the infant is prima facte liable to indemnify the 
next friend against costs properly incurred on his behalf, and they shew that 
such liability ought to, and will, be enforced in all cases where the Court is 
satisfied that the litigation has been prompted by motives of benevolence 
towards the infant, and has been conducted ın his interest and with diligence 
and propriety.” 

But there is a passage in this judgment which has a more 
direct bearing on the point to be decided: 

“Nor must it be overlooked that an infant attaining full age pendente lite 


and abandoning the suit must pay the costs of the next friend, unless he can 
establish that the action was improperly instituted.” 


SS eo ee ee ee 
1. (1910) 2 Ch. 393. 
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The law, as enunciated here, is embodied in the rules of 
the Code of Civil Procedure to which I have referred. 

In the light of this principle, can the judgment of the Lower 
Court be upheld? The learned Judge finds the conduct of the 
next friends to be bona fide. The suit, he holds, was not pre- 
mature. He holds further that it was incumbent upon the next 
friends under the will to reduce the minor’s property to 
possession. The only point of doubt was, whether the minor 
was entitled only to a moiety of the residue or to the whole of 
it. The next friends framed the suit upon the footing that the 
minor was instantly entitled to the entire residue. The learned 
Judge seems to think that the construction of the will by the 
next friends was wrong. I am not here concerned with con- 
struing the provisions of the will; nor would it be proper for 
me to do so in this action. Mr.T. M. Krishnaswami Aiyar 
for the appellants contends, that the minor in the first instance 
takes the entire residue, subject to his giving up a moiety on a 
subsequent event happening. The question is not, whether the 
construction suggested by him is right or wrong but whether or 
not the next friends were justified in the minor’s interests in 
putting it forward. I am clearly satisfied that the next friends’ 
conduct was eminently reasonable, and no reason has been 
shown to deprive them of the costs they have actually incurred. 
The Judge himself refers to the fact that the next friends 
desired to state a case by agreement for the decision of the 
Court but it was the defendant (executor) that did not agree 
to that course. 

In the result, I must give effect to the right of indemnity 
which the next friends have against the minor. They are 
entitled to the full costs paid by them, which are set out at p. 20 
of the printed papers. I must remark that although the suit 
was valued at Rs. 42,000 odd, the fee shown as having been 
paid to the pleader was only about Rs. 320—a very moderate 
sum. 

The appeal is allowed with costs, and the memorandum of 
objections is dismissed but without costs. 


B. V. V. Appeal allowed. 


Saranatha 
Aiyangar 
v. 
Muthiah 
Mooppanar. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMESAM. 


Saranatha Aiyangar .. Petttioner* (Petitioner) 
v. 
Muthiah Mooppanar and others .. Respondents ( Respondents- 
Appellants). 


Sutt—Interlocutory application for injunctton—Dismtssal of suit— 
Restoration of suit to file—Whether Interlocutory Applications and Revision 
to High Court consequent upon them, restored when suit was restored to file. 


Where in a suit by the plaintiff for a declaration that the defendants 
were not entitled to a certain office in a temple and pending disposal he 
applied for a temporary injunction restraining the defendants from inter- 
fering with his exercise of the office, etc, and the District Munsif granted 
the injunction but on appeal it was reversed by the District Judge anda 
Revision was filed to the High Court and admitted by it, while some time 
later when the suit came up for hearing in the District Munsif’s Court, the 
parties not having appeared, it was dismissed for default, thongh soon after, 
it was restored to file and the question arose whether on restoration of the 
suit to file the interlocutory applications, like the one for injunction obtained, 
were restored, 


Held that in the absence of anything expressly appearing against the 
view that interlocutory applications were restored, the suit and all incidental 
matters were restored to file. That having been so, the injunction petition, 
the order passed by the District Judge and the revision petition to the High 
Court would all be restored because they were in the nature of pendants to 
the suit. 


Observations in Selvarayan Samson v. Amalorpavanadham, (1927) 
55 M. L. J. 265, at 262 relied on. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of West Tanjore at Tanjore, dated 
26th September, 1932, in C. M. A. No. 17 of 1931 preferred 
against the order of the Court of the District Munsif of 
Valangiman, dated 19th March, 1931 and made in I.A. 
No. 706 of 1930 in O. S. No. 236 of 1930. 

T. M. Krishnaswami Atyar, A. Srirangacharior and 
S. Ramanujam for petitioner. 

K. Bhashyam Atyangar, K. Aravamudu Aiyangar and 
K. S. Destkan for respondents. 

The Court delivered the following 

JupcmENntT.—A preliminary objection has been raised by 
the respondents in this revision petition that this petition 
cannot be heard now. To understand the nature of the objection 
the facts have got to be stated. The petitioner filed O. S. 
No. 236 of 1930 in the District Munsif’s Court of Valangiman 





* C, R. P. No. 1603 of 1932, 5th May, 1933. 
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for a declaration that the defendants are not entitled to the 
office of Adyapakam in the shrine of Sri Saranadaperumal in 
the Tanjore District and other reliefs. Pending the disposal of 
the suit the plaintiff applied for a temporary injunction restrain- 
ing the defendants from interfering witb his exercise of this 
office and enjoyment of the honours and emoluments attached 
to it and similar other reliefs. The District Munsif granted 
the injunction. There was an appeal to the District Court of 
West Tanjore. The learned District Judge reversed the order 
of the District Munsif and dismissed the application for injunc- 
tion. Against the order of the District Judge the present 
revision petition was filed on the 26th October, 1932. Some 
time after the revision petition was admitted, the suit was called 
on for hearing and as both parties were not present it was 
dismissed for default but soon after it was restored to file and 
the suit is now pending. It is now contended that the effect 
of the dismissal of the suit for default was to dismiss not only 
the suit itself but all other interlocutory applications filed on 
behalf of the plaintiff and on which orders might have been 
passed in his favour by the District Munsif and also to put an 
end to all interlocutory matters connected with the suit and 
pending at the time of the dismissal either in the first Court or 
in higher Courts, and when the suit was again restored only 
the suit is restored but not the interlocutory matters. Reliance 
is placed for this contention on Balaraju Chettiar v. M asila- 
mony Pillail. That judgment is a Full Bench judgment which 
binds me. In that case it was beld that if a suit was tried and 
dismissed an attachment before judgment came to an end with 
the dismissal though the Court did not pass an order withdraw- 
ing it and if on appeal the suit was decreed there was no 
attachment order which the decree-holder could avail himself 
of. Not only does this judgment bind me, but if I may respect- 
fully say so I entirely agree with it. But it seems to me that 
that case does not govern the present case. At page 346 
Pakenham Walsh, J. observed: 


“ As stated above, the reference before us does not deal with a suit 
dismissed for default and restored to file but with one where the decree 
dismissing the suit is reversed on appeal.” 


It was argued before the Full Bench that in the case of a 
suit dismissed for default and restored in the course of the 


1, (1929) I. L. R. 53 Mad. 334 at 346: 58 M.L.J. 675 (F.B.). 
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same day it would work hardship to hold that the attachment 
before judgment ceased to have force. As to this argument 
the learned Judge observed: 


“Tt is difficult to see how that can be a hardship which the law 
commands.” 


I agree with this observation. The case should be decided 
not with reference to considerations of hardship but with 
reference to what the law is. If it is the law that the restora- 
tion of a suit does not restore the interlocutory orders the 


. consideration of hardship is irrelevant. Another case relied 


on by the learned advocate for the respondents is the decision 
of Page, C. J. and Mya Bu, J. in Pindi v. U Thaw Mat In 
that case the learned Chief Justice observed with reference to 
the decision of Phillips and Devadoss, JJ. in Namagiri Ammal 
v. Muthu Velappa Goundan’, which must now be regarded as 
overruled by the decision of the Full Bench in Balaraju 
Chettiar v. Masilamony Pillai that “it is no answer to the legal 
right that it may, in certain circumstances, if enforced, work 
hardship. Hard cases make bad law.” Here again if I may 
respectfully say so I agree with the learned Judge’s observation. 
The learned Judge then proceeded to say: 


“If the suit on being dismissed for default came to an end all interim 
and ancillary orders in the proceedings must fall with it.” 


I agree with this observation too. But the question is not 
whether the ancillary orders fall with the suit but whether 
when the suit is restored they are also restored. The learned 
Judge then proceeded to refer to the decision of Mahmood, J. 
in Ram Chand v. Pitam Mal4, where it was held that an attach- 
ment obtained before judgment ceased with the dismissal of 
the suit even though the Court failed to pass an order ending 
the attachment. The other cases also referred to by him except 
Jyotish Chandra Sen v. Har Chandra Saha’ are not cases of 
dismissal for default. In Jyotish Chandra Sen v. Har Chandra 
Sahaš an attachment before judgment was obtained on 31st 
August, 1915. An ex parte decree was obtained on the lith 
November, 1915, which however became a nullity as the defend- 
ant died before that date. In August, 1916, the defendant's 
heirs sold the property in dispute. On 5th January, 1918, an 
application was made to set aside the abatement and to restore 





1. (1931) I. L. R. 9 Rang. 472. 2. (1928) 56 M. L. J. 70. ° 
3; (1929) I L.R. 53 Mad. 334: 58-M_L.J. 675 (F.B.). seers 
4. (1888) L L. R. 10 AIL 506. 5. (1927) 47 C. L. J. 282. 
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the suit and it was restored. In that case the facts are such 
that even if it is held that the restoration of the suit restored 
the interlocutory orders the order can operate only from the 
date of the restoration and cannot affect any intermediate 
alienation between the abatement of the suit (May, 1916) 
and its restoration in January, 1918. The opposite position 
is so untenable that one does not feel any difficulty about 
that case. But to agree with that case, does not dispose 
of tbe matter before me, and in my humble opinion the 


question before Page, C. J. In a case where there is no question, 


of any intermediate alienations between the dismissal and 
the restoration the question still remains whether the restoration 
of the suit does not restore the interlocutory orders or matters 
as between the parties to the suit. Such a question it seems to 
me should be decided with reference to the intention of the 
officer who passed the order restoring the suit. It is a question 
of the construction of the order of restoration. If he intended 
to restore the suit and all the ancillary matters connected with 
it they are all restored. If he did not so intend to restore all of 
them they are not restored. If the order makes express refer- 
ence to these matters, there is no difficulty; but where there is 
no such express reference it is a question of construction. As 
a matter of general rule I would say that the intention would 
be to restore the suit and all incidental matters. It is as if when 
the suit is dismissed the record of the suit was sent to the 
record room and when restored the whole bundle was brought 
back to the Court file with all the matters contained in it. If 
there is anything expressly appearing against the view that all 
the interlocutory matters are restored, then one would hold that 
they are not so restored. In the absence of such a thing I 
would hold that the suit and all incidental matters are restored 
to file. That being so, the injunction petition, the order passed 
on it by the District Munsif, the refusal to grant the injunction 
by the District Judge and the revision petition to the High 
Court would all be restored because they are in the nature of 
pendants to the suit. I would therefore disallow the preli- 
minary objection. This view seems to be in accordance with 
the observations of myself and Jackson, J. in Selvarayan 
Samson v. Amalorpavanadham! and consonant with the interests 
pf justice. 

a hp Ss ee 


1. (1927) 55 M.L.J. 262 at 265. 
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Now coming to the merits of this revision petition, in the 
first place it seems to me that the view taken by the District 
Judge is correct. 

Though the judgment of the High Court in the former 
litigation between the present defendants and the trustees of 
the temple does not bind the present plaintiff because he was not 
a party to that suit, still ihe fact remains that the High Court 
on the evidence before it held that the present defendants were 
also entitled to the office of Adyapakam and other offices. 
Certain documents referred to by the learned advocate for the 
petitioner seem to throw doubt on the defendants’ rights but 
those documents were considered by the High Court and they 
seem to relate not exactly to the rights to the office but to some 
other matters. But whatever it may be—and I do not wish to 
make further observations in favour or against either party—it 
seems to me that the District Judge is right in thinking that 
there is some prima facie view in favour of the defendants and 
the plaintiff has not given other prime facie evidence so as to 
override it and the record shows that prior to 1901 the right of 
the defendants as Adyapakas does not seem to have beer 
questioned. It may be necessary when the suit is finally dis- 
posed of to place limitation on the defendants in the exercise 
of that office. It may be that under the guise of the exercise 
of that office they ought not to interfere in other matters. It 
may be these things have all to be clearly defined finally in this 
litigation but it is clear that a total injunction against the de- 
fendants exercising the office is not justified. Even if there 
were any doubt in the matter, I do not think that there is any 
question of jurisdiction arising or of material irregularity in 
the case justifying my interference in this Civil Revision 
Petition. 

The Civil Revision Petition is dismissed with costs. 


K.C. Petition dismissed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT:—Sm Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice Cornish aND Mr. JUSTICE 
BARDSWELL. 
A. S. P. L. V. R. Ramaswami Chettiar .. Petitioner* 
(Assessee) 
v. 
The Commissioner of Income-tax, Madras .. Respondent 
(Referring Oficer). 
Income-tax Act (XI of 1922), S.4 (2)—Foreign money-lending busi- 


ness—Properties taken over in discharge of debis—Rentals derived from— 
Assessabslity. 


Per Beasley, C.J. and Bardswell, J., Cornish, J., dissenting:—The 
rentals derived from properties taken over in discharge of debts in 
the course of foreign money-lending business and treated as assets of that 
business can be assessed as part of the profits of that business when remit- 
ted to British India under S. 4 (2) of the Income-tax Act. 


S.9 (1) which deals with assessment under the head “Property” in 
respect of the bona fide annual value of buildings does not apply to 
property in a foreign country. 

Salisbury House Estate Company, Lid. v. Fry, (1928) 15 Tax Cases 
267, distinguished. 

The case stated by the Commissioner of Income-tax was 
as follows :— 


I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (3) 
of the Indian Income-tax Act (XI of 1922) (hereinafter referred 
to as the Act). 


The petitioner is a Nattukotiai Chetti residing at Puduvayal 
in the Ramnad District within the jurisdiction of the Income-tax 
Officer, KaraikudiI Circle. He is the proprietor of a money-lend- 
ing business at Kemmendine in Burma and isa partner witha 
7/8ths share in the firm ‘A.S.P.L.V.R’ carrying on banking business 
at Kuala Lampur in the Federated Malay States. He is assessed on 
his income from property, dividends of companies and interest on 
tavanai investments in the Federated Malay States on the profits 
of his business at Kemmendine and on such of the profits of the 
business outside British India as are remitted to him in British 
India. 

For the assessment of the year 1930-31 (based on the 
icone of the previous year, the Tamil year Sukla, 13th April, 


*O. P. No. 108 of 1932. 11th May, 1933. 
R—107 


Commis- 
sioner of 
Income-tax, 
Madras. 
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F. B. 1929 to 12th April, 1930) the accounts of the Kemmendine and 
—— | Kuala Lampur businesses were called for and examined. These 
Chetta, books showed that various sums aggregating to Rs. 1,12,766 had been 
u remitted from Kuala Lampur to Kemmendine during the year of 
DE account. The question arose whether this sum included any part 
sioner of OT the whole of the petitioner’s share of profits of the Kuala 
Income-tax, Lampur business during the three years prior to the year of account 
Madras. Sukla which would be liable to tax under S.4 (2) of the Act. In 
response to the Income-tax Officer’s letter requiring the petitioner 
to file a Profit and Loss account for the relevant period, the peti- 
tioner filed a statement showing a net loss of $47°97. In arriving 
at this net loss the petitioner claimed to deduct amongst other 
things a sum of $9,219:96 (Rs. 14,290) representing rent 
derived from house properties in Kuala Lampur on the ground that 
rentals from house properties outside British India should be 
treated as income from “Other sources” and not as income from 
“Business” assessable on remittance to British India. This rental 
income was derived from 15 house properties in Kuala Lampur; all 
ihe houses except one are admitted to have been taken over in 
discharge of the debts due from the customers of the Kuala Lampur 
business (the one house also was acquired with a view to secure 
overdrafts from banks for the purposes of the money-lending 
business) ; all of them are shown as assets of the money-lending 
business; the rentals from these houses and the expenditure relat- 
ing to them are accounted for in the business books and the net 
result is taken periodically to the Profit and Loss account of the 
business. The petitioner admitted that the profits derived by the 
sale of the house properties would be business profit. (All the 
houses except one have now been sold.) The Income-tax Officer 
held on these facts that the sum of $9,219°96 should be treated as 
part of the petitioner’s income from business. He therefore dis- 
allowed the claim and included the amount in the profit available for 
remittance under S. 4 (2). The Income-tax Officer determined the 
petitioner’s share of such profits to be $36,384 (Rs. 56,395) after 
disallowing the above claim as well as certain others which are not 
relevant to this reference. And as the remittances exceeded the 
profits avgilable determined as above, he included in the assess- 
ment of the petitioner the sum of Rs. 56,395 as a remittance of 
profit. 


An extract of the Income-tax Officer’s order is filed, marked 
Ex. A. 


The petitioner appealed to the Assistant Commissioner object- 
ing amongst other things to the inclusion of the sum of $9,219-98 
in the profits available for remittance but was unsuccessful. 
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An extract of the Assistant Commissioner’s order is filed, marked 
Ex, B. 

The petitioner then filed an application before me under S. 66 
(2) of the Act and required me to state a case and refer 
8 questions [ (a) to (kh)] alleged to be questions of law for the 
decision of the High Court. 

Of these, Question (g), which alone relates to the present 
reference, was the following :— 

“Question (g).—Whether, when there is a distinct head 
‘ Property’ as referred to in Ss. 6 and 9 of the Act, the rentals of 
the houses let outside British India can be legally classed under 


` the head ‘Business’ and whether the rentals on those houses 


realised in 1927-28 and 1928-29 can be assessed in 1930-31 under 
S. 4 (2) of the Act.” 

I declined to state a case on the ground that no question of 
law arose. An extract of my order is filed, marked Ex. C. 


The petitioner thereupon moved the High Court under 
S. 66 (3) of the Act to direct me to refer the above 8 questions 
for the decision of the Court. In its order, O. P. No. 108 of 1932; 
dated 30th August, 1932, the High Court dismissed the petition 
except with regard to Question (g) given above. The Court re- 
framed this question and has directed me to refer it for decision. 
The question as re-framed is: 


t“ Whether the rentals derived from properties taken over in discharge 
of debts in the course of foreign money-lending business and treated as 
assets of that business can be assessed as part of the profits of that business 
pens remitted to British India under S. 4 (2) of the Indian Income-tax 

Under S. 9 (1) of the Act, tax is payable by an assessee 
under the head “ Property” in respect of the bona fide annual 
value of buildings, etc., of which he is the owner. There is nothing 
in the section to indicate that the buildings, etc., must be situate in 
British India, but this section is governed by S. 4 (1), which 
requires that income, to be assessable, must accrue or arise or be 
received in British India. It will be observed that what is assessed 
is the annual value of the buildings, not the rent that may be 
received by the owner from the tenants. Presumably, therefore, 
even if the owner of buildings situate elsewhere received the rent 
in British India, this does not constitute a receipt of income taxable 
under the head “ Property ”. Thus the annual value of buildings, 
to be taxable, must accrue or arise to the owner thereof in British 
India; and it has hitherto been supposed that it does not so accrue 
or arise when the buildings are situate elsewhere than in British 
India. It follows that the income now in question is not taxable 
under the head “ Property”. 


Commis- 
sioner of 
Income-tax, 

Madras. ` 
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F. B. Income taxable under the head “Property” may arise in such 
circumstances that, if no such head existed, it would be taxable 
Chettiar under the head “Business”. (S.10.) When, in such a case, the 
v. assessee brings the rentals into account as receipts of his business, 
these items are excluded from the profits of the business in the 
Commis- ; i 

sioner of COmputation under S. 10 and a separate computation, based on the 
Income-tax, annual letting value of the property is made in accordance with 
Madras. the detailed provisions of S. 9. The principle followed is that 
when income is of such a nature as to fall under a specific head 
such as “Property” (S.9) or “ Interest on Securities” (S. 8) it 
must be treated as income taxable under that head, and may not be 
brought under a more general head such as “Business” (S. 10) or 
“Other sources” (S. 12), even though the facts might otherwise 
justify its taxation under such head. (The Commercial Properties, 

Lid. v. The Commissioner of Income-tax, Bengall1.), 


If Iam right in supposing that the income now in question is 
not income taxable under the head “Property,” i.e., is not covered 
by the description contained in S. 9 read with S.4(1) of the 
Act, then the principle to which I have referred above can have 
no application to the facts of this reference. The income cannot 
be reached under S. 9, and S. 9 is therefore no bar to its being 
taxed, if the facts permit it to be taxed, under S. 10. 


All that remains is the question whether this sum of $9219:96 
(or Rs. 14,290) is profits and gains of a business, so as to be liable 
to tax under S. 4 (2) when the conditions set out in that 
sub-section are satisfied. Business is defined in S. 2, sub-S. (4), 
and it is not disputed that the petitioner is carrying on a business: 
Whether a particular sum of money is a receipt of that business, to 
be brought into the computation of its profits and gains, is in my 
opinion a pure question of fact; and there are ample facts here to 
justify the finding arrived at. The house properties were assets of 
the petitioner’s business, and were rightly treated by him as such; 
and any income derived therefrom was a receipt of the business. 
These receipts not being income taxable under the head “Property,” 
there is no error of law involved in treating them as profits of the 
business which in fact they are. 


My opinion is, therefore, that the question should be answered 
in the affirmative. 


R. Kesava Atyangar for petitioner. 
M. Patanjali Sastri for respondent. 
a a a | 
1. 3I.T. C 23. 
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The Court delivered-the following 


JupaMEnts. The Chief Justice—The following question 
has been referred to us by the Commissioner of Income-tax, 
Madras, in pursuance of this High Court’s order in O. P. 
. No. 108 of 1932, dated the 30th August, 1932, namely, 


“Whether the rentals derived from properties taken over in discharge 
of debts in the course of foreign money-lending business and treated as 
assets of that business can be assessed as part of the profits of that business 
vine remitted to British India under S.4 (2) of the Indian Incomc-tax 

The petitioner is a Nattukottai Chetti and is the proprietor 
of a money-lending business in Burma and also a partner with 
a 7/8ths share in a banking business at Kuala Lampur in the 
Federated Malay States, namely, the “A.S.P.L.V.R.” Firm. In 
the year of account a large sum of money was shown in the 
books of the firms at Burma and Kuala Lampur to have been 
remitted from Kuala Lampur to Burma during that year. The 
question arose during the assessment whether that sum included 
any part or the whole of the petitioner’s share of profits of the 
Kuala Lampur business during the three years prior to the year 
of account which would be liable to tax under S. 4 (2) of the 
Act. In considering this question, the Income-tax Officer had 
to deal with the rental income derived from 15 house properties 
in Kuala Lampur, all the houses except one admittedly having 
been taken over in discharge of the debts due from the 
customers of the business. The one house also was acquired 
with a view to secure overdrafts from banks for the pur- 
poses of the money-lending business.’ All these houses are 
shown as assets of the money-lending business; and the rentals 
from the houses and the expenditure relating to them are 
accounted for in the books and the net result is taken periodi- 
cally to the Profit and Loss account of the business. All the 
houses except one have now been sold and the profits derived 
by the sale of the house properties have been assessed already 
as business profits. The Income-tax Officer held that the rents 
received amounting to $9,219 should be treated as part of the 
petitioner’s income from business. He, therefore, included that 
amount in the profit available for remittance under S. 4 (2) 
of the Act. In the opinion of the Commissioner of Income-tax 
that assessment was correct; and, in dealing with the question 
«eferred by him, he observes that under S. 9 (1) of the Act, tax 
is payable by an assessee under the head “Property” in respect 
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of the bona fide annual value of buildings, etc., of which he is 
the owner, that there is nothing in the section to indicate that 
the buildings, etc., must be situate in British India but that this 
section is governed by S. 4 (1), which requires that income, to 
be assessable, must accrue or arise or be received in British | 
India. He draws the conclusion that, as what is assessed is the 
annual value of the buildings and not the rent, even if the 
owner of buildings situate elsewhere receives the rent in British 
India, that does not constitute under S. 4 (1) a receipt of in- 
come taxable under the head “Property”. - As regards the 
annual value of buildings, he contends that S. 9 of the Act is 
of no application to buildings situate elsewhere than in British 
India. His contention, therefore, is that, where these rents are 
received abroad from foreign property, they cannot be reached 
by S. 9 of the Act and can only be reached by S. 4 (2) and 
then only if the facts warrant that income to be properly 
described as profits and gains of a foreign business. The 
petitioner, on the other hand, contends that income of this 
nature is not and cannot be business income. He points out 
that income-tax is paid by an assessee under various heads for 
which sections are provided, that, bad this income accrued in 
British India, the tax would have been payable by the assessee 
under S. 9 of the Act and not S. 10 which deals with the pro- 
fits or gains of a business and that the two sections are quite 
distinct, the one relating to property and the other relating to 
the profits or gains of a business and this, of course, is quite 
true. In support of this argument it is contended that the 
Tfouse of Lords have decided that income derived from the 
letting of premises is assessable as income derived from pro- 
perty in land and not as business profits. That is in the case of 
The Salisbury House Estate Company, Limited v. Fryi. In 
that case, the appellant company was the owner of a large 
block of buildings and let out the rooms as unfurnished offices 
to tenants. The company had no other business except the 
letting out and management of the one property. Their Lord- 
ships held that the company was properly assessable under 
Schedule A and not under Schedule D. It is argued by 
the petitioner here that this is a decision directly in point 
because the opinion expressed by their Lordships in this 
case was that the assessee in such a case cannot bę 


1, (1928) 15 Tax Cases 267. 
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said in respect of the income from land to be earning 
profits from trade. Putting out of consideration any ques- 
tion of distinct classification of income such as the deter- 
mination of which schedule the income falls within for the 
purpose of its being taxed, if the judgment of their Lordships 
means that income derived by a trading company from land 
can never be profit earned from trade or business, although that 
may be the only business carried on by an assessee, then this 
case is strongly in point. But it has to be remembered that 
what their Lordships were considering was whether that parti- 
cular income stood to be assessed under Schedule A or Schedule 
Dand not whether it was liable to be assessed at all and 
whether the Income-tax authorities as they claimed had any 
option to include that income in Schedule D notwithstanding 
the fact that it might also have béen included in Schedule A. 
This claim of the Income-tax authorities their Lordships 
negatived. They held that the Income-tax authorities had no 
such option and that, where the assessees were capable of being 
assessed under Schedule A, they could not, in respect of the 
same income, be assessed under Schedule D; in other words, 
where there are various classes of income and the taxing statute 
says that income of a particular class is to be charged under a 
particular section or schedule, then it is to be charged under 
that section or schedule only. Exactly similar is the case under 
the Indian Income-tax Act. But it must be remembered that 
in the House of Lords case what was being dealt with was in- 
come derived from property within the United Kingdom and 
not property elsewhere. If the contention put forward 
by the petitioner here is correct, it means that this class of 
income, having once been labelled “property,” wherever 
that income is derived, whether in British India or in 
any other part of the world, it is still “ property ” and 
has to be dealt with under S.9 of the Act as such. In my 
view, that argument is unsound; and it is important to see 
whether under the English Act such income, once having been 
assessable under Sch. A, must still be so when it is derived 
from property in a foreign country. It is clear that such income 
is no longer assessed under Sch. A but under Case V of Sch. D, 
namely, tax in respect of income arising from stocks, shares 
and rents out of the United Kingdom. This certainly shows 
that it is only when the property in respect of which the assess- 
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ment is made is in the United Kingdom that Sch. A is of 
application and that, when the income accrues from foreign 
property, it is dealt with in Sch. D in the same way as are all 
profits and gains from whatever source accruing in the foreign 
country to a resident in England and in which Schedule all 
profits of any trade, profession, employment and vocation in 
England also are assessable, nor is the assessment based on the 
annual value as it is in Sch. A but on actual profit. It seems to 
me, therefore, that, by the analogy of the English Act, S. 9 of 
the Indian Act cannot be applied to income from property in a 
foreign country and that it is only when income is derived from 
property in British India that S. 9 is of any application at all. 
How then is this income to be taxed when it is brought into 
British India? The petitioner’s contention is that, if S. 9 does 
not apply, the income is not tdxable at all. With that contention 
I am unable to agree. If there is evidence upon which the 
Income-tax authorities can find that these are the profits and 
gains of a business, then it seems to me that they are taxable 
under S. 4 (2) of the Act; and the fact that they would, if the 
property had been in British India, be classified under S. 9 
instead of S. 10 of the Act cannot alter that description if they 
are capable of bearing it. It then becomes a question of fact, 
namely, whether these rentals can be said to be the profits and 
gains of the petitioner’s banking business. I do not understand 
their Lordships in the Salisbury House case! to say that in law 
under no circumstances can a company or firm deriving profit 
from land be described as traders and those profits the profits 
of a trade. They were merely deciding a question of income-tax. 
At page 328 of the report in The Salisbury House Estate 
Company, Limited v. Fry1 Lord Macmillan says speaking of 
the company’s activities : 

“Land-owning, however profitable, is not a trade within the meaning of 
the Incometax Code. Property in land as a source of income is dealt with, 
and can only be dealt with, under Sch A, and the rules of that schedule 


prescribe how the income from landed property is to be ascertained and 
measured.” 


In my view, when S. 9 is put out of consideration as 
touching this matter, all that has to be seen is whether this 
banking firm as a part of its business activities derived this 
profit. This is a question of fact. If the Commissioner of 
Income-tax holds that this income is a profit of the business 











1. (1928) 15 Tax Cases 267. 
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because it has accrued to that business irrespective of whether 
it did so in the ordinary way of the business, then I think that 
he has not applied the proper test. What has to be seen is 
whether the transaction which resulted in this profit can fairly 
be described as a part of the assessee’s ordinary business. I 
think it can. This is a banking business and it is the business 
of bankers to lend money and in the course of that business the 
loans are repaid usually of course in cash but certainly, not 
uncommonly, by the sale of jewels and other valuable articles 
pledged with the bankers. When loans are repaid, the money 
is ordinarily invested in the business. This is particularly so 
where the assessee carries on a banking business abroad and 
has normally no intention of becoming a land-owner in that 
foreign country. The interest on the investment is a business 
profit clearly. Does what took place in this case differ materially 
from the banker’s ordinary transaction? Instead of taking cash 
payments from the debtors the assessee took their equivalent, 
the houses, in discharge of their debts. That was as much a 
part of the assessee’s banking business as if he had received the 
repayment in cash. During the interval between the receipt of 
the houses and their sale, rents were received from the tenants 
of the houses so handed over in discharge of the debts. It is 
not as though the assessee had invested some of his profits in 
immoveable property. That is not the case here at all. That 
rents were received by him instead of interest on the returned 
loans was merely due to the accident that instead of being 
repaid in cash the assessee was repaid in kind. In my view, 
therefore, the rents received by the assessee were not only 
received by him in the course of his business but were received 
by him as a banker and the transaction was a banking 


transaction. 


I would, therefore, answer the question referred to us in 
the affirmative and direct the petitioner to pay Rs. 250 costs of 
the Commissioner of Income-tax. 


Cornish, J.—The sole question for decision on this refer- 
ence is whether income derived as rent from property situated 
outside British India, but received by the assessee-owner within 
British India, can be charged to income-tax under S. 4 (2) as 
“profits and gains of a business accruing or arising without 
British India”. 

R—108 
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It ıs admitted by Mr. Patanjali Sastri on behalf of the 
Income-tax Commissioner that if the property in question had 
been situate in British India the assessee would have been 
chargeable to tax under S. 9. It does not, of course, follow 
that because this income is not taxable under S. 9, on account 
of the property being situate outside British India, it could not 
be chargeable to tax under S. 4 (2) if the income received by 
the assessee from the property is a profit of abusiness. It is 
only on that footing that this income can be made taxable. But 
in order to bring the income within the reach of S. 4 (2) it 
must be shown that it is a profit of a business—which means 
that the source of the profit is a business—carried on by the 
assessee, be the assessee a businessman or a business concern. 
Rents derived from property do not become profits of a 
business simply by virtue of the ownership of the property 
being in a business concern, and it makes no difference, in my 
opinion, that the property was acquired by the profits of the 
business or in the course of the business. The rent may be a 
profit of the businessman; but it is not a profit of the 
business unless it is derived from the business. In the present 
case, the assessee acquired the property in the course of his 
money-lending business. Certain customers to whom he had 
lent money were unable to pay their debts and the assessee took 
over the security, the property, in satisfaction of his claim. By 
that operation the money-lender became a land-owner and let 
the property for rent to tenants. He dealt with the property as 
a landlord. The payment of rent by his tenants was entirely 
independant of any money-lending business carried on by him. 
The rent was paid to him and received by him because he was 
the landlord and not on account of any transaction in his 
money-lending business. Applying’ the language of Lord 
Warrington in The Salisbury House Estate Company, Limited 
v. Fryl: 


“There is nothing in the facts stated in the case which would properly 


lead to the conclusion that in dealing with the property the company (the 
words ‘the money-lender’ may here be substituted for “the company’) is 


acting otherwise than an ordinary landlord would act in turning to piofitable 
account the land of which he is the owner.” 


The Income-tax Commissioner relies on the facts that the 
assessee Was carrying on a business of money-lending; that the 
ln ` 

1. (1928) 15 Tax Cases 267 at 315. 
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house properties were assets of his business and were treated 
by the assessee as such; and the Commissioner’s conclusion is 
that any income from the property must be a receipt of the 
business—therefore, a profit of the business. 1 have already 
endeavoured to show that, according to my judgment, the 
acquisition of property by a business concern in the course 
of its business does not spso facto render the rent received 
from that property profits of the business. In The Salisbury 
House Estate Company, Lid. v. Fry1 Lord Atkin stated at 
p- 318 that it made no difference that rents received from pro- 
perty owned by a trading company formed part of the annual 
profits of the company ; the income would be assessable under 
Sch. A and not as income from trading under Sch. D. I take 
that to mean that the rents received by the Company from its 
house property could not become assessable as income from the 
trade or business of the Company by reason of the Company 
treating those rents as part of its profits. That seems to me 
decisive against the argument of the Income-tax Commis- 
sioner, to which I have just referred, that income from property 
owned by a business concern is a profit of the business. 

I would, therefore, answer the reference by saying that the 
income received by the assessee from the property in question 
cannot be assessed under S. 4 (2) as profits of business. 

Bardswell, J.—I have had the advantage of reading in 
advance the judgments just delivered by my Lord the Chief 
Justice and my learned brother, Cornish, J. I think it clear, for 
the reasons fully set out in my Lord’s judgment, that the rentals 
from the house properties in question cannot be treated as 
income under S.9. They can, theretore, be taxed only if they 
can be regarded as profits and gains of a business so as to come 
within the scope of S. 4 (2). In my opinion they can be so 
treated, 

The remarks of Lord Atkin in The Salisbury House Estate 
Company, Lid. v. Fryl, which have been quoted by-Cornish, J., 
have io be read with what that learned Lord has said later at 
page 321: 

“I find it difficult to say that companies which acquire and let houses for 
the purposes of their trade do not let the premises as part of their operation 
of trade.” 

I take that case as deciding no more than that rentals 


from house property can only be included in Sch. A 
1. (1928) 15 Tax Cases 267. 
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to which, in this country S. 9 corresponds, if that schedule 
is applicable and not that such rentals can in no circum- 
stances be treated as profits and gains of a business. 
In the present instance it is found that S. 9, which corre- 
sponds to Sch. A, is not applicable, while except in the 
case of one house the properties acquired have not been acquir- 
ed merely for the purposcs of the money-lending business, but 
have actually been received as a payment in kind in discharge 
of debts, due to the money-lending firm. I agree with my Lord 
that the rentals received from these properties after the pro- 
perties had been received and before they had been sold, were 
as much interest on the repaid loans as if the loans had been 
repaid in cash. The rentalof the remaining house has also, in 
my opinion, clearly to be regarded as a profit of the business, 
seeing the purpose for which it had been acquired. I agree 
that the question referred to us should be answered in the 
affirmative and that the petitioner should pay the costs of the 
Commissioner of Income-tax. 


S. R. Reference answered in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 
Present :—Mr. JUSTICE STONE. 
P. Venkatachallam, a business concern, by 


its Receiver Mr. Gompertz Applicani* 
v. 
The Commissioner, Corporation of Madras Respondent. 


Madras City Municipal Act (IV of 1919), Ss. 287, 365 and 366—Apph- 
cation for license to a Municipality for current financial year by a Con- 
diment Factory—License fees received and entered in payment-made 
column—After a month and a kalf refusal to issue hcense by the Com- 
missioner on the ground that the letter was not a proper application for 
license to be granted—Dsrectton to close business, if properly made—Scope 
of the powere of Commissioner under S. 287 of the Act. 


Where a receiver and manager appointed by Court, of a certain condi- 
ment business doing business for over 70 years in Madras, wrote on the 14th 
March, 1933, the following letter to the Commissioner of the Corporation of 
Madras :—"Sir, Factory license—I have the honour to enclose a cheque for 
Rs. 15 being the license fee for the Condiment Factory situated at 1 and 2, 
Poonamallee High Road, for the year 1933-34. Kindly acknowledge receipt,” 
and the money was received and the challan for payment was given and under 
“Particulars of payment” was entered “License-fee for manufacturing of 

e 
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condiments at 1 and 2, Poonamallee High Road,” but afterwards the Commis- 
sioner contended that it was not an application for license and therefore 
there could be no grant of license since no application had been consideted 
and hence the business should close down and wrote on the Ist of 
May “I have the honour to inform you that the Standing Com- 
mittee, before whom I placed the matter of granting a license to the P. Ven- 
katachallam Condiment Factory at No. 1 and 2, Poonamallee High Road, have 
at a meeting on the 26th April, 1933, refused to consider their order of refu- 
sal. Please therefore make arrangements to stop the trade within a month 
from the date of receipt of this communication.” 


Held, that the order, dated the Ist May, directing them to close their 
business was an order made without any statutory or proper authority, and 
must be quashed. The Standing Committee has nothing to do with the issue 
of licenses unless and until the application has been received, considered and 
refused with reasons given. As that situation so far as the financial year of 


1933-34 is concerned has never arisen according to the allegation of the. 


Commissioner himself, there being no consideration of the application of the 
14th March, and since the Corporation has retained the license fees beyond 
the period provided by the Act, the Condiment Factory has got a statutory 
license for the financial year. 


The power of stopping business under S. 287 of the Madras City Muni- 
cipal Act is a power which should be used very carcfully. 


Corporation of Madras v. The Madras Electric Tramways, Lid., (1930) 
60 M.L.J. 551 at 555, referred to. 


K. S. Krishnaswams Atyangar for K. S. Rajagopala 
Aiyangar for applicant. 


S. Rajamanikkam for respondent. 
The Court delivered the following 


JupGmMENT.—This motion is for the issue of a writ of 
certiorari to the Commissioner, Corporation of Madras, com- 
manding him to send forthwith to and before this Court all and 
singular the orders of the Commissioner, Corporation of 
Madras, dated Ist May, 1933, in the matter of issuing a license 
to the P. Venkatachallam Condiment Factory with all things 
touching the same etc. The matter has been very fully and 
fairly argued before me partly on affidavit evidence and partly 
on oral evidence, and it is agreed quite properly by Mr. Raja- 
manikkam on behalf of the Corporation that the point in issue 
shall be finally disposed of to-day rather than limiting my 
orders to-day to the issue of a writ which would be returnable 
for argument. 


The question that the proceedings raise is one of very con- 
siderable importance, in my opinion, to the business community of 
Madras. It relates to the powers of the Corporation (conferred 
By the Madras City Municipal Act)to refuse or cancel the license 
required before certain scheduled trades can be carried on. It 
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was observed by Reilly, J., in Corporation of Madras v. The 
Madras Electric Tramways, Lid.1 as follows :— 


“ Can it be supposed that it was intended that the Commissioner of the 
Corporation under the City Municipal Act should have power arbitrarily to 
prohibit any of these operations from being conducted in any part of the 
City of Madras? Such ‘a suggestion on the face of it would be absurd. 
It is possible that, if the Commissioner found that a very large number 
of persons were applying for licenses to carry on one of the more 
objectionable trades or occupations included in that schedule, he might 
reasonably say: ‘there are quite enough people in Madras doing that 
business already, and, if I allow any more to do so, there will be serious 
nuisance to the public’. In sucha case he might perhaps use his powers of 
refusing licenses to prohibit any more people from starting those particular 
operations. But, apart from that, I think il is quite clear that the Commis- 


, sioner’s powers are intended for regulation, not for prohibition” 


That power is conferred by S. 287 of the Madras City 
Municipal Act and runs as follows :— 


“ (1) The owner or occupier of every place used for any purpose speci- 
fied in Schedule VI shall, in the first month of every year, or, in the case of 
a place to be newly opened, within one month before it is opened, apply to 
the Commissioner for a license for the use of such purpose. 


(2) The Commissioner may, by an order and onder such restrictions 
and regulations as he thinks fil, grant or refuse to grant such license. 


; (3) No person shall, without or otherwise than in conformity with such 
a license, use any place for such purpose” 


and ScheduleV I, among other things, mentions the manu- 
facturing of condiments. S. 365 (3) provides: 


“Every order of the Commissioner refusing to grant a license or 
permission shall state the grounds on which it proceeds.” 


Sub-section (10) of that section provides: 


“The acceptance by the Corporation of the pre-payment of the fee for 
license or permission or for registration shall not entitle the person making 
such pre-payment to the license or permission or registration as the case may 
be, but, only to refund of the fee in case of the refusal of the license or 
permission or of registration; but an applicant for the renewal of a license 
or permission or registration shall, until communication of orders on his 
application, be entitled to act as if the license or permission or registration 
had been renewed; and, save as otherwise specially provided in this Act, if 
orders on an application for a license or permission or for registration are 
not communicated to the applicant within forty-five days after the receipt of 
the application by the Commissioner, the application shall be deemed to have 
been allowed for the year or for such less period as is mentioned in the 
application and subject to the law, rules, by-laws, regulations and all condi- 
tions ordinarily imposed.” 


Provision is made in S. 366 for an appeal from a refusal 
by the Commissioner to grant a license under S. 287. There- 
fore one has the following steps: application for a license, 
consideration of the matter by the Commissioner: he either 
decides to grant or to refuse or to refuse save under conditions® 





1. (1930) 60 M. L. J. 551 at555. 
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in the case of refusal or refusal save under conditions, he 
communicates his reasons: the applicant then has an opportun- 
ity to be heard: he places his case before the Standing Com- 
mittee to persuade them, if he can, to reverse the order of 
refusal. In this case the relevent steps are as follows: On the 
14th March, that is before the beginning of the official year, 
the receiver and manager of this condiment business, which 
receiver and manager I may observe is an officer of Court, 
wrote the following letter :— 


ae Sr, 
Factory license 


I have the honour to enclose a cheque for Rs. 15 being the license fee 
for the condiment factory, situated at 1 and 2, Poonamallee High Road, for 
the year 1933-1934. Kindly acknowledge receipt.” 


The money was received and the challan for payment of 
money was given and under “ Particulars of payment” was 
given “ License fee for manufacturing condiment at Nos. 1 and 
2, Poonamallee High Road ”. Now it is said—and I must say, to 
my surprise—that this is not an application for a license: as it 
is not an application for a license, there is no application for a 
license, and therefore there can be no grant of a license, and 
therefore this business must close down. The matter is put in 
a somewhat different way in a letter from the Commissioner, 
dated Ist of May, 1933, in which he says: 

“I have the honour to inform you that the Standing Committee before 
whom I placed the matter of granting a license to the P. Venkatachallam’s 
Condiment Factory at No. 1, Poonamallee High Road, have, at a meeting held 
on the 25th April, 1933, refused to reconsider their order of refusal Please 


therefore make arrangements to stop the trade within a month from the date 
of receipt of this communication.” 


I think that a businessman receiving that communication 
would be arriving at a reasonable conclusion if he concluded 
that his application for a license had been placed before the 
Standing Committee, that they had refused it, and again that 
they had reconsidered it and refused to consider that refusal, 
and that order of refusal was now being communicated to him 
with a further order to stop work within a month. Iam now 
informed by Mr. Rajamanikkam on behalf of the Corporation 
and by the Commissioner in an affidavit he has filed that any 
businessman so reading that letter would have been under a 
complete misapprehension for no application had been received, 
no application had been considered and no order had been 
made on any application because there was no application. I 
make no comment, but I think it is right in the interests of 


Venkata- 
challam 
u. 
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the business community of Madras to say this. This power 
of stopping businesses, not only businesses like this that 
has been running for 73 years but any business upon which 
a man’s livelihood depends, is a power that I think should 
be used very carefully. This particular business is a very 
famous business though a small one. It employs over a 
hundred people, mostly quite poor people. It occupies 
premises of some considerable value. It exports from India 
lakhs worth of goods bringing wealth to a country that is 
not too wealthy. It has at the present moment considerable 
debts and driving it out of business would cause many creditors 
to lose what otherwise they may recover. Financial loss, 
business loss, loss of wealth to India of employment to people 
are involved if this business is compelled to close down. This 
business is no peculiar case. The same can be said of hundreds 
of businesses in Madras. Small businesses they may be, but 
they are all the livelihood that their owners possess; and they 
are the source, probably the only source, of employment of the 
people of Madras in these times of stringency, and I should 
think that, when that is borne in mind, the Madras Corporation 
should remember that they, like all other public bodies and like 
all officials, do not exist so that jobs should be found but for 
the benefit of the citizens they are controlling, and to stop a 
business like this on the ground that a letter enclosing the 
license fee and asking for the license is not an application seems 
te me to show a lack of appreciation of the seriousness of the 
occasion. The Commissioner in the affidavit that he swore to 
in this matter although he takes this purely technical and, I 
think, trivial ground, also adds to it a ground of substance, the 
sort of ground that would, I think, justify the Municipality or 
the Commissioner in refusing a license, except upon terms. 
Even in such a case I do not consider that there should be a 
blank refusal but only a refusal unless certain indicated safe- 
guards are provided. This is the ground: 

“ The pungent odour and dust of the chillits from the factory isin my 
opinion a public nuisance and . . . the continuance of the trade should be 
stopped in the interests of public health.” 

If this business, conducted as it is, is injurious to public 
health, then it seems to me that this is the sort of case that 
falls within the scheme of the Act, the sort of case for which 
this regulative power is given, to prevent one attizen injuring 
the health of another. When I read that affidavit I confess to 


LXV] THE MADRAS LAW JOURNAL REPORTS. 865 


a considerable surprise. I was not aware that you ever ground 
chillies into dust in such quantities that you could get such 
clouds of pungent vapour as to be likely to cause injury to the 
health of the citizens of Madras, and for that reason primarily 
I thought it well to go and have a view myself of the premises. 
I have had a view and I have also the evidence of Mr. 
Gompertz, who is the Receiver in this matter and who is a 
witness upon whom I rely. From that view and upon that 
evidence I am of the opinion that there is no such nuisance, 
that there is no danger to public health; that chilly dust is not 
escaping in large quantities and never by itself, these chillies 
being mixed with a great number of other things and made into 
curry powder. I wento these premises. They are not situat- 
ed in a residential locality in my opinion. On the one side 
there is a dramatic club and on the other side a working men’s 
club, and abutting it there is a flour mill: next to that is an 
open yard and next to that a garage. They are backed by the 
Electric Railway and fronted by a wide high road along which 
Trams pass. I had to take thirteen steps from the outside to 
these premises into the factory before I could smell anything. 
There was no sign of dust of any kind anywhere until I had 
got beyond the corrugated partition that separates the entrance 
from the factory proper. I stood for quarter of an hour with 
all the various pounders working round me and was not in the 
least affected by the smell. There was no dust on the floor at 
all. All the curry mixture was being ground in motors by steel 
pestles and it was the business of a man to keep the curry 
powder in these motors and not let any part escape. There 
was no dust in the air at all. It may well be that I went on a 
peculiarly favourable day: it may well be that things are worse 
in the hot weather. But I can only say that they would have 
to be altogether different from anything I have observed before 
this business can be regarded as in any way a nuisance or 
danger to public health. To think of the smell of chillies in 
curry powder endangering the health of the people who inhabit 
Periamet seems to me to be a little fanciful, and I can only 
assume that the Commissioner has much more delicate organs 
for the detection of smells than most of us. That is as 
regards the facts. 


e Now, as regards the application of the facts to the provi- 
sions of the Act, it seems to me that here there was on the 14th 
R—109 
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of March of this year an application for a license. That appli- 
cation has never been considered, and it has never been refused. 
The Corporation have retained the license fees beyond the 
period provided by the Act and P. Venkatachallam & Co. have 
now got a statutory license for this financial year. The order 
dated the 1st May directing them to close their business was an 
order made without any statutory or proper authority and must 
be quashed. The Standing Committee has nothing to do with 
the issue of licenses unless and until the application has been 
received, considered and refused with reasons given. That 
situation, so far as this financial year is concerned, has never 
arisen. The application accordingly succeeds with taxed costs. 


K. C. ~ Application allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] 
PRESENT :—LorD ATKIN, Loro MacmmuaN, Lorp 
Waicat, Sir Joan WALLIS AND Sir GroRGE LOWNDES. 


Nizam Din and others .. Appellants* 
v. 
Godar and others .. Respondents. 


Punjab Land Revenwe Act (XVII of 1887), S. 44—Entries in Record 
of Rights—Statutory presumption as to correctness of—Onus probandi. 

Where, ina suit to redeem a mortgage, the defendants-mortgagees 
resisted the claim on the ground that the equity of redemption had been sold 
to them by an oral sale in 1892, and there were entries in the revenue papers 
recording the mutation of sale, and the defendants were ever since in posses- 
sion as proprietors and were also so recorded in the village Record of Rights, 

Held, that under the Punjab Land Revenue Act, 1887, S. 44, 
there was a statutory presumption as to the correctness of the revenue 
entries, and that the onus lay heavily on the plaintiff-mortgagor to displace 
the sale by establishing that the mutation order was a false document. 

Held, further, on an examination of the mutation proceedings, that the 
onus had not been discharged 

Judgment of the High Court, Lahore, (120 LC. 789) reversed, and decree 
of the trial Judge (dismissing the suit) restored. 

Appeal No. 52 of 1932 from the orders and decree of the 

High Court, Lahore, dated respectively the 16th July, 1929 and 
the 7th March, 1930, reversing the decree of the Senior 


Subordinate Judge, Lahore, of the 13th March, 1924, 


The main question jn the appeal was a question of fact, 
namely, whether an oral sale, evidenced by entries in the revenue 


records, had been proved. 
e 





* P. C. Appeal No 52 of 1932. 13th October, 1933. 
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Zaforullah Khan and Begum Farwkhi for appellants.—The 
High Court was wrong in ignoring the provisions of S. 44 of the 
Punjab Land Revenue Act and in omitting to raise the presump- 
tion provided for in that section: Court of Wards v. Ilahi Bakhsh1. 

C.J. Colombos for respondents.—The onus was on the defend- 
ants to show that the mortgage had been extinguished by subse- 
quent sale: Wali Muhammad v. Muhammad Bakhsh’. The 
mutation did not represent a genuine sale, and the High Court 
were right in holding that a mortgagee in possession could not, by 
getting himself recorded in the revenue papers as owner, defeat 
the right of the mortgagor to redeem. 

[Their Lordships observed, referring to S. 44 of the Punjab 
Land Revenue Act, that the entry in the record-of-rights was not 
conclusive. ] 

No reply was called for from the iie: 

13th October, 1933. Their Lordship’ judgment was 
delivered by 

Sm Joun Wartis.—The only question in this appeal is 
whether in 1891 or 1892 one Gharib, who was then sub-mort- 
gagee in possession of the suit lands and is now represented by 
the defendants, acquired the equity of redemption which was 
then vested in the plaintiffs as sons of the deceased mortgagor. 
The defendants set up this purchase in answer to the claim for 
redemption in the present suit filed by the plaintiffs in 1920, 
and the Subordinate Judge of Lahore holding that there were 
no sufficient reasons for questioning the sale, dismissed the 
suit. This decree was reversed by the High Court of Lahore, 
and the defendants have appealed. 


As Gharib and his descendants, the present defendants, 
have been recorded as proprietors of the suit lands ever since 
1893 in the annual jamabandi statements, and were also so 
recorded in the village record of rights prepared after the 
settlement of 1911-12, a statutory presumption arises under 
S. 44 of the Punjab Land Revenue Act (XVII of 1887), that 
the aforesaid entries are correct. They were admittedly based on 
an order in the mutation register signed by the Revenue Assist- 
ant, and dated the 4th February, 1892, in which itis stated 
that the plaintiffs had appeared before him and admitted the 
sale and receipt of the consideration, and in which mutation 
was ordered in favour of Gharib the vendee. It was also 





1. (1912) L. R. 40 L A. 18: I. L. R. 40 Cal. 297: 25 M. L. J. 61 (P. C.). 
2. (1929) L. R. 57 I. A. 86:1.L R 11 Lah 199: 59 M. L, J. 53 (P, G). 


Sir John 
Wallis. 
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stated that Rupa Mal the mortgagee, also appeared, and admit- 
ted the receipt of the mortgage debt due to him, and that 
Bhamba the lambardar, or village headman, also approved the 
above facts. The plaintiffs, therefore, cannot succeed without 
displacing this sale, and the onus on them is the heavier 
because the title of the defendants as recorded proprietors 
since 1893, has stood unchallenged until the institution of the 
present suit in 1920, when the vendee and the officials whose 
names appear in the mutation proceedings, were dead and 
the alleged vendors who sue as plaintiffs, were the sole 
survivors. 


The suit lands consist of a three-quarter undivided share 
of 2,440 kanals 3 marlas in the village of Qutba in the district 
of Lahore, and at the beginning~ of 1883 belonged to one 
Shaman. 


On the 21st January, 1883, Shaman sold them for 
Rs. 4,000 to the defendants’ ancestor Gharib, who was a Zail- 
dar and a man of position, but did not reside in the village or 
own any land in it. He was at once sued for pre-emption by 
Rama, one of the Kamboh landowners in the village, and by 
Ala the plaintiffs’ father, a landowner belonging to another 
tribe. He did not contest Ala’s suit, and Ala accordingly pre- 
empted him and became the owner of the suit lands, Rama’s 
suit being apparently dismissed. 


On the 13th June, 1884, Ala borrowed Rs. 4,000 from 
Rupa Mal on simple mortgage of the suit lands, and on the 
22nd May, 1886, mortgaged them usufructually to Rupa Mal 
for Rs. 9,000, and on the 4th January, 1887, Rupa Mal sub- 
mortgaged them for the same sum to Gharib, who thus came 
into possession as usufructuary mortgagee of the lands of 
which he had been deprived by pre-emption. The Kamboh 
Rama then filed another suit for pre-emption, this time against 
Ala joining Rupa Mal and Gharib, which was dismissed. In 
his evidence in that suit Gharib stated that the suit lands were 
then worth Rs. 15,000—Rs. 16,000, and that was why so many 
people were after them. 

That this was one of the most important holdings in the vil- 
lage may be gathered from the fact that in the suit for partition 
of the shamslat or common lands of the village to which Gharib% 
heirs in possession and the plaintiffs were parties, Gharib’s heirs 
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were awarded a 6 annas or three-eighths share of the common 
lands as proprietors of this holding, the plaintiffs being awarded 
a l anna or one-sixteenth share as proprietors of the holding 
which had belonged to their deceased father Ala, when he pre- 
erupted Gharib. The proprietary interest in the suit lands 
which the plaintiffs had inherited from their father Ala, even 
though subject to a usufructuary mortgage for Rs. 9,000, could 
not have been a matter of indifference to the plaintiffs, as it was 
calculated to enhance their position in the village, and might 
at any time become very valuable if there was a rise in prices. 
It is therefore very difficult to accept their story that they re- 
mained unaware that Gharib and his descendants were the 
Tegistered proprietors ever since 1893 until the institution of 
this suit as alleged in the plaint, or until a few years before that 
time as stated in their evidence. The story that their ignorance 
was due to absence from the village, as observed by the Sub- 
ordinate Judge, is disproved by the fact that in the deeds to 
which they were parties during this period they are described 
as residents in the village. Again, the fact that the defendants 
were the registered proprietors would receive the utmost pub- 
licity in the proceedings at the settlement on which the record 
of rights was based, and they were so recorded without 
challenge in that record. From that time their position must 
have been a matter of notoriety in the village. Indeed, seeing 
that they were unwelcome intruders who had acquired one of 
the most important properties in the village, it was probably 
common knowledge ever since the jamabandi statement of 
1893. 


As already stated in the partition suit the plaintiffs made 
no claim to the 6 annas share inthe common lands, which was 
awarded to the defendants as proprietors of the suit lands. 


It is suggested in the written statement that this suit is a 
third attempt on the part of Kamboh proprietors in the village 
to acquire the suit lands for their own tribe, and some colour is 
given to this suggestion by the admission of Lakha, the third 
plaintiff, in his evidence that the Kambohs asked the plaintiffs 
to bring the suit and are financing it, and by the fact that one 
of the plaintiffs compromised the case and abandoned the 
appeal to the High Court against the dismissal of the suit, and 
that the guardian of the minor sons of another plaintiff was 
only prevented from taking the same course by the refusal of 
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the High Court to sanction the compromise prior to the hearing 
of the appeal. 

In their plaint, which was filed on the 24th February, 1920, 
the plaintiffs, after alleging that for four years the defendants 
had been putting off their claim to redeem with evasive answers, 
stated that it was only in the month of September, 1920, when 
they obtained copies of the revenue papers for the purpose of 
instituting this suit, that they came to know that the defendants 
and their ancestors had by making a wrong statement got their 
names entered as proprietors instead of mortgagees. They said 
they were poor and indigent while the defendants were the 
descendants of a Zatldar, and that the defendants “got the 
above-mentioned entry made in the revenue papers by dint of 
their personal influence and pressure,” thus entirely ignoring 
the mutation order of the 4th February, 1892. 

The defendants in their written statement denied that they 
or their ancestor, Gharib, had made any wrong statement, and 
alleged that the plaintiffs had sold the suit lands to Gharib and 
had appeared before the attesting officer and admitted the sale 
when mutation was ordered in favour of Gharib on the 4th 
February, 1892. They also alleged that the defendants by their 
acts and words had subsequently admitted the sale, and that the 
defendants had been continuously shown as owners in the 
revenue papers ever since 1892, and had been in possession of 
the suit lands as proprietors to the knowledge of the plaintiffs 
and without any objection being taken, and that the plaintiffs 
were estopped from disputing the sale. 

In their replication the plaintiffs denied that they had got 
mutation of names effected in the name of the defendants or 
their father, and alleged that the mutation proceedings on which 
the defendants relied “had been taken on the basis of wrong 
statements”. In their grounds of appeal to the High Court 
the plaintiffs went further, and alleged that the mutation pro- 
ceedings were fabricated and false entirely, and no proof of the 
defendants’ title as owners. 

In their Lordships’ opinion the plaintiffs in order to succeed 
must establish that the mutation order is a false document. 
The denial of two of the plaintiffs in their evidence that they 
were present and admitted the sale and receipt of consideration 
is worthless, and the question must be whether an examination 
of the revenue records exhibited in the case affords sufficient 
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reason for coming to that conclusion. There is no apparent 
irregularity in the mutation order itself, but reliance is placed 
on certain alleged irregularities of the village paiwari in sub- 
mitting the report on which the order is based, and also on the 
fact that effect was not given to it, as it should have been in the 
jamabands statement of 1892, but only in the jamabandi state- 
ment for the following year. The Subordinate Judge has 
found that the mutation order is “quite above suspicion,” 
and the learned Judges of the High Court have not found 
affirmatively that it is false, but only that having regard to the 
suspicion arising out of the irregularities already mentioned 
and other circumstances, the defendants have failed to prove 
it. 

The practice as regards these mutation orders, as appears 
from the numerous exhibits in the case, was for the paiwari on 
being notified of any devolution of land in the village by death 
or transfer to fill in a form setting out the entry in the last 
jamabandi statement and the entry to be substituted for it, and 
to put up this form, with his report, before the Revenue Officer, 
whose duty it was to make the order for mutation. The papers 
so put up for orders in each case are numbered consecutively, 
and are included in the mutation register, together with the 
orders passed upon them by the Revenure Officer. The first 
alleged irregularity is that Application No. 46 with reference to 
this sale is dated the 15th December, 1891, while several 
applications bearing earlier numbers were not completed and 
signed until the 20th January, 1892. The second irregularity 
is that it states incorrectly that the vendors, the present plain- 
tiffs, were recorded in the previous jamabandi as mortgagors of 
the suit lands, whereas Application No. 40, which was com- 
pleted and signed on the 20th January, was then pending for 
mutation in the plaintiffs’ favour of all the lands in the village 
which had been registered in the previous jamabandi in the name 
of Ala, their deceased father, including the suit lands, and the 
mutation order in respect of it was not made until the 24th 
August, 1892. 


As regards Application No. 46, as the learned Judges say 
that the date, 15th December, 1891, was clearly an interpola- 
tion added after the completion of the report, it may safely be 
ifferred that No. 46 was rightly numbered, but was antedated, 
and that the oral sale now in question was reported to the 
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patwari about or after the time when he completed the preceding 
No. 45, viz., the 20th January, 1892. Now it was obviously 
important for Gharib the vendee to get the order of mutation 
in respect of the oral sale effected with the plaintiffs made 
promptly for fear they might be induced to go back upon it, 
and it certainly looks as if it was to expedite the making of the 
mutation order that No. 46 was antedated and the false state- 
ment inserted in it that the plaintiffs were entered as mortgagors 
of the suit lands, in the jamabandi of 1891—A pplication No. 40 
for mutation of the plaintiffs’ names in respect of all properties 
of their deceased father being kept back and not disposed of 
until some months later. Some difficulty might have arisen 
about making an order of mutation in respect of the sale in 
No. 46, if it had come to the notice of the Revenue Assistant 
that the lands sold were still registered in the names of the 
vendor’s deceased father, Ala. 

With regard to the further objection that effect was not 
given in the 1892 jamabandi to the mutation ordered in No. 46, 
it may be observed that the order in No. 40 for mutation of 
the plaintiffs’ names in place of their deceased father, made on 
the 24th August, 1892, was too late for the jamabandat statement 
of that year, and it may have been thought better by those 
responsible for these irregularities not to give effect in ihe 
jamabandi to the order in No. 46 until the order in No. 40 had 
been made. From Gharib’s standpoint this would have the 
additional advantage of diminishing the risk of his being sued 
once more for pre-emption of the suit land before the one year 
period of limitation prescribed by Art. 10 of the Limitation Act 
had expired. 

In their Lordships’ opinion the possibility that these 
irregularities were procured by Gharib for the purpose of 
getting a prompt order of mutation in respect of this oral sale, 
cannot be excluded, but such action on his part, however 
reprehensible, would not if established, afford any ground for 
questioning the mutation order itself. In their Lordships’ 
opinion the plaintiffs have not discharged the onus which lies 
upon them of displacing the sale. 

Their Lordships will only add that they do not share the 
learned Judge’s suspicions as to the transaction itself. Ala, who 
had run into debt to Rupa Mal before the sub-mortgage of 
1887, may well have contracted a further debt to him ona 
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registeréd bond for Rs. 1,000’ beforeshe died in May, 1891,-as 
recited in the mutation order, and his sons, the plaintiffs; may 
well have been willing to sell their equity of:redemption in the 
suit lands for this sum to prevent their ancestrdNande ‘and .thé 
village from being brought to sale Their LordsHips-will humbly 
advise His Majesty that the appeal be allowed and the decree 
of -the Subordinate Judge restored. The respondents, wil] pay 
to ‘appellants their costs of the appeal to the High Courts and. of 


the present appeal- _ Sm oe 
Solicitors for appellants : Douglas Grant und Dold 55 
Solicitor- for respondents: -H. S: L Polak tts 
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-[FULL BENCH J br diegs o-r 
iN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—SIR HORACE - OWEN Compton Braster, -Kt 
-Chief Justice, MR. JUSTICE BARDSWELL AND MR. Justico- BYRN, 


Koduru Janardana Rao --Petitiones* node) 


v. Mis eUS dh 
Prattipaty Lakshmi Narasamma es Responden (Petiköner). 


Criminal Procedure Code (F of 1898), Ss. 476-B and 423 (c) and (d)— 
‘Appeal under in respect of civil proceeding—Power' of Court to remand 
case—Naiure of proceedings under S.-476-B—Procedure applicable to 
hearing of appeal. 

In an appeal under S. 476-B of the Criminal Procedure Code in a, civil 
proceeding the appellate Court has power under cls. (c) and (d)-of S; 423 nee 
the Code to remand the case back.to the Lower Court for proper: dispobal? 

' Surendranath Maiti v.- Sushilkumar Chakrabarti, (1931) area 
68, relied on. oS ete 

Proceedings under S. 476-B are of a aia rather: than afa civil 
character and the procedure to be adopted i in hearing the appeal, ig that pre- 
scribed by thé Code of Criminal Procedure. 

Rama Aiyar v. Venkatachella Padayachi; (1906) LL.R. 30 Mad. 311517 
M.L J. 123, Hamid Ali v. Madhu Sudan'Das Sarkar, (1926) HE.R.-84€al.7355 
and Dhanpat Rat v. Balak Ram, (1931) IL.R: 13 Lah, 342 (F:B.), considered. 

Nasaruddin Khan v. Emperor, (1926) I.L.R. 53 Cal. 827 and Swrendra- 
naih Maiti v. Sushilkumar Chakrabarti, (1931) I.L.R. 59 Cal. 68, not followed. 


. Petition under S. 115 of Act V of 1908 and S. 107 of thè 
Government of India Act praying, the : High.Court to revise, the 
order of the District Court of Kistna at Masulipatam, dated 
the 7th day of August, 1930 and trade in Miscellaneous. Appeal 





'*C. R P. No, 1331 of 1930. = o >), ` 12th April, 1933, 
R—110 
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No. 15 of 1930 preferred against the order of the Court of 
the Subordinate Judge of Masulipatam, dated the 27th day of 
February, 1930 and made in E. A. No. 734 of 1928 in S.C, 
No. 599 of 1927. 

The Court (Mr. Justice Pakenham Walsh) made the 
following : l 


ORDER OF REFERENCE TO A FuLL Bencu.—This Revisión Peti- 
tion. raises an important and difficult question as to whether on an 
appeal preferred under S. 476-B of the Criminal Procedure Code 
the appellate Court has the power of remand. In this Court 
following King-Emperor v. Karri Venkanna Patrudut it has been 
held that if the matter complained arises in a civil proceeding the 
proceedings are conducted on the Civil Side and the powers of this 
Court in revision are exercised under S. 115 of the Civil Procedure 
Code, It is necessary to bear this fact in mind in discussing the 
following authorities, which are to be found on the matter. The 
only reported authority in this Court and it has reference to a revi- 
sion petition on the Criminal Side is Kuppuswamt Rao v. Sathiapria 
Rao, a decision by Jackson, J. This decision is not of much assist- 
ance in a Civil Revision Petition. Sams Vannia Nainar v, Penasami 
Naidu is on the point whether additional evidence can be taken 
and it does not throw light on the present point. The only decision 
really bearmg on the matter is an unreported decision of Jackson, 
J. in C. R. P. No. 422 of 1930. There it was held that the appellate 
Court had no power of remand. In that case the learned Judge 
says that “the section has been read in the restricted sense in 
Sami Vannia Nainar v. Penasami Naidu3 and in Manir Ahamed 
‘Chowdhury v. Jogesh Chandra Roy it is contemplated that 
the Court shall exercise full appellate powers under the Code 


„either of Criminal or Civil Procedure.” The reference to Manir 


Ahamed Chowdhury v. Jogesh Chandra Royt appears to be a 
mistake for in that case it was held that there was no power 
of remand, -Perhaps Hamid Ali v. Madhu Sudan Das Sarkars 
was referred to, but that case is of no authority because it did 
net decide this point, and on the matter in question there 
are two obiter and differing remarks of the two learned 
‘Judges. However, there have been two Bench decisions since the 
judgment of Jackson, J.:—(1) Dhanpat Rai v. Balak Ramé, in 
-which this point was discussed and there it was held that there 


“was no power of remand. But it has to be observed that this 


—_-—-—-—— 
1, (1916) 31 M. L. J. 440, 
2. 1931 M. W. N. 713. 3. (1927) I. L. R. 51 Mad. 603: 55 M.LJ. 2f8. 
4, (1928) I. L. R. 55 Cal. 1277. 5. (1926) I. L. R. 54 Call. 355. 
6, (1931) I, I. R, 13 Lah, 342 (F.B.). 
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conclusion is based on the fogical result of the view taken by the 
Lahore High Court that the revisional powers of the High Court 
are altogether under the Criminal Procedure Code under S. 439 
and in fact they say (at page 762) that 

“It must follow logically that if a revision lies under S. 439 of the 
Criminal Procedure Code, the procedure on appeal under S. 476-B must be 
Procedure on an appeal under the Criminal Procedure Code. It follows 
therefore that as that Code provides for no remand, the appellate Court 
cannot make a remand to the trial Court.” 

That reasoning cannot be applied in this Court where it is held 
that the revisional powers are exercised under S. 115 of the Civil 
Procedure Code. 

The other Bench ruling is reported in Surendranath Maiti v. 
Sushilkumar Chakrabarti! and that ruling is the more applicable 
here because the Calcutta High Court takes the same view as this 
High Court that the revisional powers are exercised under S. 115 
of the Civil Precedure Code. Tn that case certain weighty argu- 
ments have been adduced to show that S. 476-B is not itself a seff- 
contained sectian, for instance there is no provision there for the 
dismissal of an appeal against an order ordering a complaint to be 
prefetred. Ona perusal of these arguments I feel some doubt as 
to whether the view of Jackson, J. in the unreported case took 
those points into consideration. 

It appears to me that this is an important and difficult matter 
and I would suggest that His Lordship the Chief Justice may refer 
it to a Full Bench of three Judges. The question to be referred 
ig: 

“Tn an appeal under S. 476-B of the Criminal Procedure Code in a civil 
proceeding has the appellate Court power to remand the matter back to the 
Lower Court for disposal?” 

I may note perhaps that in the Calcutta case, Surendranath 
Maiti v. Sushilkumar Chakrabartil, it was suggested that even in 
criminal cases, though the Court may have no powers under S. 428, 
its powers under S. 423 to send back the matter for retrial remain 
unaffected. This however does not arise for determination in the 
present case. 

It is regrettable that final orders on this revision petition 
which was filed nearly three years ago should be still further 
delayed, but it seems to me a matter of considerable importance 
and difficulty and if the answer should be in the affirmative the 
time to be spent in the rehearing of the appeal by the District 
Judge {since that course will have to be adopted if the remand 
order is wrong) will be saved. 

e 





i. (£931) L L, R. 59 Caf, 68, 
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Ch, Raghava Ragiand S-Rajaraman for petitioner. 
| P. Saiyanarayana Rao for respondent. 
` The Court expressed the following _ 


- OPINION. Bardsmell, J.—The question that fos spect 
referred to us is: 
ae 4 Taea under 5, 476-B of the Criminal Procedure Code ina 
civil proceeding has the appellate Court power to remand the matter back to 
et Court. for disposal?” . 

-In- the cqurse of the arama reference has been made to, 
Roma Aiyar v. Venkatachella Padayachi1. “In that case it was 
held that a Court exercising what is therein called its appellate 
jurisdiction under S. 195, Criminal Procedure Code, that is under 
the now. abolished. clause (6) of that section, had 11g power to 
remand a case for fresh enquiry. I do. not, however, | think 
that -that ‘decision can be quoted as an authority directly 
bearing on the point now under reference. Though'S. 195 (6) 
gave to the superior Court powers that were of an appellate. 
character, the clause said nothing as ‘to the powers whiċh.-it 
gave of granting or revoking a safction tò prosecute being 
given to a Court as a Court of Appeal. “On thé other hand the 
new S. 476-B specifically refers to the powers which may 
be exercised on appeal by a superior Court in a case where an 
inferior Court has refused to make a complaint or has directed 
that a complaint should be made. This ‘has made the position 
very different, as what was of the nature of an appeal has 
betome. definitely. an Appeal. It has to be considered, then,. 
whether a Civil Court when sitting as an appellate Court under 
S. 476-B has the power of remand ‘which this Court found that 
it did not possess under S: 195. (6). 


What has first to be considered is whether an order passed 
by a Civil Court wider S. 476-B, Criminal Procedure Code, is 
of a civil character so that the provisions of the Civil Proce- 
dure Code can be applied to it. In this Court it is the practice 
to treat revision petitions against an order passed ynder. 
S. 476-B. ¡As being made under S. 115, Civil Procedure Code. If 
this practice be correct, then,-in the view of Duval, ‘J. in 
Hamid Ali v. Madhu Sudan Das Sarkar3,an appeal under 
S. 476-B, Criminal Procedure Code, is a Civil Miscellaneous 
Oe ee 

= 1, (1906) I. L. R. 30 Mad. 311: 17 ML.J.123,- - -- ? 

2 (1926£L L. R.54 Cal, 355. 
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Appeal -to- which -© 41.. ofi thé Civil’ Procedure Code F. B. 
applies. And if O. 41 applies then the Civil Court that takes jaa 
action under S. 476-B will no doubt have.power to remand. Rao’ 
There has, however, been a variance of opinion as to whether’ Ponia - 
a Civil Court that takes action under .S. 476-B, Criminal WNarasamma. 
Procedure Code, can be considered to be acting under the provi+ E ardswel, Ie 
sions of the. Civil Procedure Code. In Jn the ‘matter :of the 
Petition of Bhup .Kunwarl a majority of two Judges, dealing 
with S. 476, Criminal Procedure Code, as it stood before 
S. 476-B was added, held that they could. revise:stich an order’ 
under S. 622 (now S. 115), Civil Procedure.Code, but the third 
Judge held that such power of revision was exercised under 
S. 439, Criminal Procedure Code. After the introduction of 
S. 476-B it’ has been held in Abdul. Haq v, Sheo Rams’ by a 
single Judge that an appellate order in such a case was revisa- 
ble by the High Court only on its Civil Side. ‘The same view 
has been expressed by the Calcutta High Court in Emperor v. 
Her Prasad Das’, which is a decision by five Judges. In. 
this it has been tersely put that it is plain that an order under 
S. 476 may be revised by the High Court under S. 115 of the 
Civil Procedure Code.. The same view has been expressed by 
the Patna High Court in Jagannath v. Rajagopalacharis. 
As to the nature of an appeal under S. 476-B, Criminal 
Procedure Code, it has been held in Nasaruddin Khan v. Em- 
perors that the procedure relating to it is governed by the Civil 
and not by the Criminal Procedure Code and it was held that it 
followed from the fact of the appeal, though itself one which: 
is allowed by the Criminal ‘Procedure Cade, being one ‘which 
must be heard by a civil appellate Court, that the procedure’ 
governing it was one which has to’ be sought within: the four. 
corners of the Civil Procedure, Code. The same view. Kas also.’ 
been taken in Surendranath Maiti v. Sushilkumar Chakrabarti, 
But in Hamid Ali v. Madhu Sudan Das Sarkar’, to which refèr- 
ence has already been made, Chotzner, J. was of opinion that it, 
was plain from the wording of S. 476-B that where a complaint . 
has been made under S, 476 the person affected by the com- 
plaint may take an appeal to the Court to. which the Court. 





1, (1903) I. L. R. 26 AIL 249. 2, (1927) I. L. R. 49 AIL 536, 
e 3..° (1913) É L. R. 40 Cal. 477 (F`B.). 

4, ALR. 1931 Pat. 411. .. 5, (1926) LLR. 53 Cal 827. 

6, (1931) L LR. 59 Cal. 68. : 7.. (1926) LL.R 54°Cal 355, 
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making the complaint is subordinate, and that that appeal must 
be dealt with as an ordinary appeal under the Criminal Pro- 
cedure Code. And a Full Bench of the Lahore High Court has 
held in Dkanpat Rai v. Balak Ram! that the High Court deals 
with all cases of revision of an order passed under S. 476-B, 
whether the Court passing the order was a Civil, Criminal or 
Revenue Court, under S. 439, Criminal Procedure Code, from 
which it would seem to follow almost logically that the proce- 
dure on appeal under S. 476-B must be procedure on appeal 
under the Criminal Procedure Code. ’ 


As to the applicability of S. 115, Civil Procedure Code, as 
that section empowers a High Court to revise the proceedings 
of any Court subordinate to it, it is hard to see how it cannot 
apply to the proceedings of a Civil Court even when they are 
taken under S. 476-B of the Criminal Procedure Code. I can 
see nothing in the language of the section to suggest any such 
restriction. Even, however, taking it that that section applies 
in cases of revision, I cannot see how it follows therefrom that 
the procedure of a Civil Court in hearing an appeal under 
S. 476-B must be taken to be that allowed by the Code of Civil 
Procedure. As pointed out in Nasaruddin Khan v. Emperors 
the Civil Court gets its power to hear such an appeal from the’ 
Criminal Procedure Code and when it gets the power from that 
Code I should take it that it must also exercise it according to 
the provisions of that Code and that it does not follow merely 
from the fact of its being a Civil Court that, being once seised 
of the appeal, it can proceed to apply the provisions of the 
Civil Procedure Code from which its right to hear the appeal 
has not been derived. This is the view that was taken in Rama 
Aiyar y. Venkatachelia Padayachi8 with reference to S. 195, 
Criminal Procedure Code. The opinion was therein expressed 
that even if proceedings under S. 195, Criminal Procedure Code, 
before Judges of Civil Courts might be revisable under S. 622 
(now S. 115), Civil Procedure Code, it did not follow that 
such proceedings, which are of a criminal rather than of a civil 
nature, can be held to come under S. 647 (now S. 141), Civil 
Procedure Code. That reasoning I would respectfully adopt. 


——, 





1. (1931) LL.R. 13 Lah. 342 (F. B.). 
2. (1926) LL.R. 53 Cal. 827. 
3. (4906) LL.R. 30 Mad. 314:17 AL L. J. 423. 
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Though the law has been altered and we now have S. 476-B 
where formerly we had S. 195 (6) the position still is, with 
reference to proceedings under S. 476-B, that they are ofa 
criminal rather than of a civil character. 


When I take this view it is unnecessary for me to discuss 
whether the proceedings of a Civil Court under S. 476-B could 
be revised by a High Court under S. 439, Criminal Procedure 
Code. If they could be revised- under that section then it would 
appear necessarily to follow that the Civil Court, when exercis- 
ing its powers under S. 476-B is acting as provided for by the 
Criminal Procedure Code, as, in my view, it does even if the 
High Court exercises its revisional authority under S. 113, Civil 
Procedure Code. 

What then is the power of any Court, Civil or Criminal, in 
dealing with an appeal under S. 476-B? Does that section 
stand complete by itself, except in so faras it is connected with 
sections 476 and 476-A, or is it to be read along with the provi- 
sions of Chapter XX XI of the Criminal Procedure Code relat- 
ing to appeals? S. 428 in Chapter XXXI certainly cannot be 
read with S. 476-B, as it is made applicable only to appeals 
under that Chapter. That is the section as to taking additional 
evidence. Itis also pointed out that S. 486, which allows 
an appeal against a conviction under S. 485 for contempt of 
Court, expressly provides that the provisions of Chapter XX XI 
shall, so far as they are applicable, apply to appeals under that 
section, and it is argued that, when there is no similar provision 
with reference to S. 476-B, it must follow that that section 
must stand by itself and cannot be read with Chapter XXXI. 
But here comes in the difficulty that a Court in disposing of an 
appeal under S. 476-B must at times exercise a power which is 
not given to it by that section. That is the power of dismissal. 
That section does not give the Court the power to dismiss an 
application and so it would appear that its power to do so must 
be derived from S. 423. And so, I take it, it must be held that 
the provisions of Chapter XXXI can be applied to the hearing 
of an appeal under S. 476-B. The calling for further evidence 
is not permissible under S. 428, as has already been held by a 
single Judge of this Court in Sami Vannia Nainar v. 
Penasami Naidu; but 1 would hold that a remand for proper 
‘disposal is competent under clauses (c) and (d) of S. 423. 
a ee a L 


1, (19277 LL.B, 51 Mad. 603: 55 M. L, J. 218, 
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F. B. My view as to that and as to S. 476, 476-A and .476-B not 
TE beiñg self-contained is supported by the judgment of a Bench 
Rao of the Calcutta High Court in Surendranath. Maiti v. Sushil- 
v. i kumar Chakrabartii. I would accordingly answer the i 
Lakshmi that has been referred to us in the affirmative, 


e 


0 — - The Chief Justice —I agree. 
Bardswell,J. Burn, J—Ilagree_  _- AE: 
B.V. V.. Question answered in the afirmative. 
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THE INDIAN MARINE (AMENDMENT) AOT, 1988. 


Acr No. I oF 1988. 
[24th February, 1933. 


An Act further to amend the Indim Marine Act, 
1887, for a certain purpose. 
Wuurras it is expedient further to amend the Indian Marine 
Act, 1887, for the purpose hereinafter appearing; It is hereby 
enacted as follows :— 
~ 1. This Act may be called Tae INDAN MARINE (AMEND- Short title. 
MENT) Aor, 1983. 
2. In subsection (1) of section 2 of the Indian Marine Amendment 
Act, 1887, — of section 2, 
(a) in clause (a), after the word ‘‘means’’, the brackets REA 
and figure ‘‘(i)’’ shall be inserted, and, after the words ‘‘pro- 
vided by this Act;’’, the following word and sub-clause shall be 
added, namely :— 
‘Cand 
(ii) a member of the Royal Indian Marine Volunteer 
Reserve during and in respect of the time when he is serving in 
+he Indian Marine Service, whether for training or exercise or 
having been called up for any duty or service for which as a 
member of such Reserve he is liable;’’; and 
(b) to clause (b) the following words shall be added, 
namely :— 
‘and includes a person holding any such position in 
the Royal Indian Marine Volunteer Reserve during and in res- 
‘pect of the time when he is serving in the Indian Marine 
Service ;’’. 


THE CHILDREN (PLEDGING OF LABOUR) 
ACT, 19338. 


Aor No. O oF 1988. 
[24th February, 1933. 
An Act to prohibit the pledging of the labour of children. 
° | Waersas it is expedient to prohibit the making of agree- 
-ments to pledge the labour of children, and the employment of 


Short title 
and extent. 


Definitions, 


Penalty for 
making with 
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children whose labour has been pledged; It is hereby enacted as 
follows :— 

1. (1) This Act may be called Taz Onmpgen (Pumamwe 
or Lapour). Aor, 1938. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

(3) This section and sections 2 and 8 shall come into- 
force at once, and the remaining sections of this Act shall come: 
into force on the first day of July, 1938. 

2. In this Act, unleas there is anything repugnant in the 
subject or context,— 

“‘an agreement to pledge the labour of a child’’ means an 
agreement, written or oral, expreas or implied, whereby the 
parent or guardian of a child, in return for any payment or 
benefit received or to be received by him, undertakes to cause or 
allow the services of the child to be utilised in any employment > 

Provided that an agreement made without detriment to a 
child, and not made in consideration of any benefit other than 
reasonable wages to be paid for the child’s services, and termin- 
able at not more than a week’s notice, is not an agreement within 
the meaning of this definition; 

‘‘child’’ means a person who is under the age of fifteen 
years; and 

“guardian” includes any person having legal custody of 
or control over a child. 

8. An agreement to pledge the labour of a child shall be 
void. 


4. Whoever, being the parent or guardian of a child, makes 
an agreement to pledge the labour of that child, shall be punished 
with fine which may extend to fifty rupees. 


5. Whoever makes with the parent or guardian of a child’ 
an agreement whereby such parent or guardian pledges the- 
labour of the child shall be punished with fine which may extend’ 
to two hundred rupees. 


6. Whoever, knowing or having reason to believe that an 
agreement has been made to pledge the labour of a child, ine 
furtherance of such agreement employs such child, or permits: 
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such child to be employed in any premises or place under his labour 


control, shall be punished with fine which may extend to two 
hundred rupees. 


THE INDIAN FOREST (AMENDMENT) ACT, 1933. 


Aot No. DI or 1933. 
[24th February, 1938. 


An Act further to amend the Indian Forest Act, 1927, 

for a certain purpose. 

Wuereas it is expedient further to amend the Indian Forest 
Act, 1927, for the purpose hereinafter appearing; It is hereby 
enacted as follows :— 

1. This Act may be called Tur Taou Ponai ( À MEND- 
MENT) Acrt, 1988. 

2. After clause (4) of section 2 of the Indian Forest Act, 
1927, the following clause shall be inserted, namely :— 

(44) ‘owner’ includes a Court of Wards in respect a 
property under the superintendence or charge of such Court;’ 


THE COTTON TEXTILE INDUSTRY PROTECTION 
(AMENDMENT) ACT, 1983. 


Aot No. IV or 1933. 
[28th March, 1938. 


An Act to amend the Cotton Textile eae 
(Protection) Act, 1980. ` 


WHekEAS it is expedient to continue for a further period 
the protection already given to the cotton textile industry in 
British India, and for that purpose to extend the operation of 
the duties imposed by the Cotton Textile Industry (Protection) 
Act, 1930; It is hereby enacted as follows :— 


1. This Act may be called Taz Corron TEXTOE Inpusrey 
PROTECTION (AMENDMENT) Acr, 1938. 

2. In subsection (2) of section 2, and in sub-section (2) 
of section 3 of the Cotton Textile Industry (Protection) Act, 
1930, for the word ‘‘March’’ the word ‘‘October’’ shall be sub- 
stituted. 


has been 
pledged 


Short title. 


Amendment 
of section 2, 
Act XVI of 
1927. 


Short title. 


Amendment 
of sections 

2 and 3, Act 
XVII of 
1930. 


Short title. 


Amendment 
of section 
1, Act XV 
of 1931. 


Short title. 


Amendment 
of section 1, 
Act XIV of 
1931, 


Amendment 
of section 3, 
Act XIV of 
1931. 


Amendment 
of section 5, 
Act XIV of 
1931, 
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THE WHEAT IMPORT DUTY (EXTENDING) AOT, 1983. 


Abr No. V oF 1938. 


[28th March, 1933. 


An Act to aind the operation of the Wheat (Import 
Duty) Act, 1931. 


WHEREAS it is expedient to extend the operation of the 
Wheat (Import Duty) Act, 1981; It is hereby enacted as 
follows :— 


1. This Act may be called Tot Werat Import Dory 
(Extenpina) Aor, 1933. 

2. In sub-section (8) of section 1 of the Wheat (Import 
Duty) Act, 1931, for the figures ‘‘1933’’ the figures ‘‘1984’’ 
shall be substituted. 


THE SALT ADDITIONAL IMPORT DUTY (EXTENDING) 
ACT, 1933. 


Aor No. VI or 1933. 
[80th March, 1988. 


An Act further to extend the operation of the Salt 
(Additional Import Duty) Act, 1981. 


‘Wargas it is expedient further to extend the operation of 
the Salt (Additional Import Duty) Act, 1931; It is hereby 
enacted ag follows :— 

1. This Act may be called Toe SALT ADDITIONAL IMPORT 
Dury (Exrenprve) Aor, 1933. 

2. In sub-section (3)' of section 1 of the Salt (Additional 
Import Duty) Act, 1981 (hereinafter referred to as the said 
Act), for the figures ‘‘1938’’ the figures ‘‘1934”’ ‘shall be sub- 
stituted. 

3. In subsection (1) of section 8 of the said Act, for the 
word ‘‘four’’ the word ‘‘two’’ shall be substituted. 


4. In sub-section (4) of section 5 of the said Act, for the 
words ‘‘sixty-three rupees eleven annas’’, in both places where 
the words occur, the words ‘‘fifty-four rupees twelve annas’’ 
shall be substituted. 
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THE INDIAN FINANCE ACT, .1933. 


Aor No. VO or 1983. 
[81st Marok, 1938. 


An Act to fic the duty on salt manufactured in, or imported 
by land into, certain ports of British India, to vary certain duties 
lsviable ‘under the Indian Tariff Act, 1894, to fic maximum rates 
of postage under the Indian Post Office Act, 1898, to fiz rates 
of tncometaz and super-taz, and further to amend the Indian 
Paper Currency Act, 1928. 


Wuareas it is expedient to fix the duty on salt manufactured 
in, or imported by land into, certain parts of British India, to 
vary certain duties leviable under-the indian Tariff Act, 1894, to 
flix maximum rates of postage under the Indian Post Office Act, 
1898, to fix rates of income-tax and super-tax, and further to 
amend the Indian Paper Ourrency Act, 1923; It is hereby 
enacted as follows :— 


1. (1) This Act may be called Taz Inpun Fovance AoT, 
19338. 


(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 


2. The provisions of section 7 of the Indian Salt Act, 1882, 
shall, in so far as they enable the Governor-General in Council 
to impose by rule made under that section a duty on salt manu- 
factured in, or imported into, any part of British India other 
than Burma or Aden, be construed as if, for the year beginning 
on the 1st day of April, 1933, they imposed such duty at the 
rate of one rupee and four annas per maund of eighty-two and 
fwo-sevenths pounds avoirdupois of salt manufactured in, or 
imported by land into, any such part, and such duty shall, for 
all the purposes of the said Act, be deemed to have been imposed 
by rule made under that section. 


8. (1) Im the Second Schedule to the Indian Tariff Act, 
1894,— 


(a) after Item No. 41B the following item shall be in- 
serted, namely :— 


“41C [Uppers for boots and Ad valorem \20 per cent. or two 
shoes unless entirely annas per pair, 
° made of leather. whichever is 
higher.” ; 
í 


Short title 
and extent. 


Fixation of 
salt duty. 


Amendment 
of Schedule 
II to Act 
VIII of 
1894, 
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(b) after Item No. 44 the following item shall be in- 

serted, namely :— 
“45 |Artificial silk pjece- Ad valorem 50 per cent. or four 
goods other than o annas per square 


fents of not more yard, whichever is 
than nine yards in higher.” ;' 
length. 


(c) in Item No. 45A,— 
(#) for the entries in the fourth column against sab- 
items (a) and (b), the following shall be substituted, namely :— 

“*35 per cent. or two annas and three pies per square 
yard, whichever is higher.’’, 

(#) for the entry in the fourth column against sub- 
item (c), the following shall be substituted, namely :— 

f ‘35 por cent.’’, and 

(##) after sub-item (c) the following proviso shall be 
inserted in the second column, namely :— 

‘Provided that the duty on fents of not more than 
nine yards in length of fabrics specified in sub-items (a) and 
(b) shall be 35 per cent. ad valorem.’’; and 

(d) for Item No. 183, the following item shall be sub- 
stituted, namely :— 

“1838 Manuractures of silk or artificial silk not otherwise 

specified.’’ i: j 

(2) Notwithstanding anything contained in section 4 af 

the Indian Finance Act, 1931, or in section 4 of the Indian 

Finance (Supplementary and Extending) Act, 1981, the addi- 

tional duties imposed by those sections shall not be levied on 

any articles chargeable with duty under’ Item No. 45 or No. 45A 

of the Second Schedule to the Indian Tariff Act, 1894, as amend- 
ed by this section. 

‘4. For the year beginning on the Ist day of April, 1933, 
the Schedule contained in the First Schedule to this Act shall 
be inserted in the Indian Post Office Act, 1898, as the First 
Schedule to that Act. ; 


5. (1) Income-tax for the year beginning on the Ist day 


‘of April, 1933, shall be charged at the rates specified in Part I 


of the Second Schedule, increased in each case, except in the case 
of total incomes of less than two thousand rupees, by one-fourth 
of the amount of the rate. 

(2) The rates of super-tax for the year beginning on the 
Ist day of April, 1938, shall, for the purposes of section 55 of 
the Indan Income-tax Act, 1922, be those specified in Part IT of 


‘the Second Schedule, increased in each case by one-fourth of the” 


amount of the rate. 
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(8) For the purposes of the Second Schedule ‘‘total 
income’’ means total income as determined for the purposes of 
income-tax or super-tax, as the case may be, in accordance with 
the provisions of the Indian Income-tax Act, 1922. 


(4) For the purpose of asseasing and collecting income- 
tax on total incomes of Jess than two thousand rupees the Indian 
Income-tax Act, 1922, shall be deemed to be subject to the adapta- 
tions set out in Part IO of the Second Schedule. 


6. In subsection (7) of section 19 of the Indian Paper 
Currency Act, 1928, for the figures ‘‘1988’’ the figures ‘‘1984”’ 
shall be substituted. 


SCHEDULE I. 
Schedule to be inserted in the Indian Post Office Act, 1898. 
l [See section 4.] 
“THA FIRST SOHEDULE. 
InuaND Postage RATES. 
[See section 7.] 


Lettors. 
For a weight not exceeding two and a half tolas ..One anna and three 
pies. 
For every two and a half tolas, or fraction thereof, .. One anna and three 
exceeding two and a half toles pies. 
Postoards. 
Bingle .. Nine pies, 
Reply -» One and a half 
‘ annas. 
Boob, Pattorn and Sample Packets. 
For every five tolas or fraction thereof .. Half an anna. 
Rogistered Nowspapore. 
For a weight not exceeding eight tolas .. Quarter of an anna, 
For a weight exceeding eight tolas and not exceed- 
ing twenty tolas .. Half an anna 
For every twenty tolas, or fraction thereof, axseed- 
ing twenty tolas -- Half an anna. 
Parcels. 
For a weight not exceeding twenty tolas .. Two annas. 
Bop mela he erpeoding imeat: kolak ADA ank masod 
ing forty tolas - Four annas. 


For every forty tolas, or fraction thereof, axesed- 
ing forty tolas .. Four annas.’? 


Amendment 
of section 
19, Act X 
of 1923. 
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SCHEDULE I. 
l [See séction 5.] -` 
f Part I. 
Rates of Inoomo-tay. 


A. In the ease of every individual, Hindu undivided 
family, unregistered firm and other associa- 
tion of individuals not being a registered firm 


or a company— Bare. 
(1) When the total income is Bs, 1,000 or up- 
wards, but is less than Rs. 1,500 -» Two ples in the 
rupee: (Provided 


that for the pur- 
pose of any aseoss- 
ment to be made for 
the year ending 
Bist March, 1984 
the rate of ineome- 
tax applicable to 
. such part of the 
total ineome of an 
aascasce as is deriv- 
ed from salaries or 
from interest on 
socuritica pad in 
the financial year 
1982-88 shall be 
four ples in the 
rupee, and for the 
purposes of refunds 
under sub-scetion 
(1) or subsection 
(8) of section 48 in 


or salaries, the rate 
appHeable to the 
total Income of the 
person 

refund shall be at 
the rate of four 


. pies.) 
(2) When the total income is Bs. 1,500 or up- Four ples in the 
wards, but is less than Ba 2,000 ae rupees. 
(8) When the total income is Ba 2,000 or up- ‘ 
. wards, but is less than Rs. 8,000 .. Six pies in the rupee. 
(4) When the total income is Rs. 5,000 or up- Nino pies in the 
wards, but is less then Rs. 10,000 <. rupee. . 


(5) When the total income is Rs. 10,000 or up- One anna in the 
wards, but is less than Rs. 15,000 oe rupee. 
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(6) When the total ineome is Rs. 15,000 or up- One anna and four 
wards, but is less than Rs, 20,000 oe pies in the rupee. 
(7) When ‘the total income is Re. 20,000 or up- One anna and seven 
wards, but is less than Rs. 30,000 is pies in the rupee. 
(8) When the total income is Rs. Sp ee 
wards, but is lees than Ra. 40,000 Š pies in the rupee. 
(9) When the total ineome iz Re. 40,000 or up- Two annas and one 
wards, but is less than Ra. 1,00,000 sé pie in the rupee. 
(10) When the total income is Re. 1,00,000 or Two nnas and two 
upwards ae pies in the rupee. 


B. In the case of every company: and registered firm, Two annas and two 
whatever its total ineome a Ais pies in the rupee. 


. Part O. 
Rates of Super-taz 
Si esac Ge te oa EA tesa Sapa 
of total income—. 
(1) in the case of every company— : 
(a) in respect of the first twenty thousand 
rupees of such excess |. NU. 
(b) for eyery rupee of the remainder of such 


excess’ ++ One anna in the rupee. 
- (2) (a) in the case of , every Hindu undivided 
family— 


_,  (#) in respect of the first forty-five thou- 


sand rupecs of such excess . NU 
(H) for every rupee of the next twenty-five One anna and three 
' thousand-rupoes of such execes '.. pies in the rupee. 


(b) in the case of overy individual, unregistered 
firm and other association of individuals not 


being a registered firm or a company— 
(i) for every rupee of the first twenty thou- Nine pies in the 


sand rupees of such excess rupee. 
ä (&) for every rupes of the next fifty thou- One anna and three 
sand rupees of such excess ete pies in the rupee. 


(c) in the case of every individual, Hindu 
undivided family, unregistered firm and ' 
other association of individuals not being 


a registered firm or a company— 
(t) for every rupee of the next fifty thou- One anna and nine 
sand rupees of such execces å pies in the rupee. 
(38) for every rapes of the next fifty thous Two annas and three 
sand rupees of such excess as pies in the rupee. 
Gi) for every rupee of the next fifty thou- Two annas and nine 
. sand rupees of such excess Š pies in the rupee, 
Go). Tor every ropes uf the nei ANF toa. “Three ariak and ihres 
` sand rupees of such excess- i pies in the rupee. 
(0)_Éor every rapos of the next Atty thow- ‘Three annaa and nina 
sand rupees of such excess x pies in the rupee. 
(øi) for every rupee of the next fifty thou- Four -annas and three 
sand rupees of sueh excess : ples in the rupee. 
2 
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r Rat, 

(vit) for every rupee of the next fifty thou- Four annas and nine 
sand iupees of such excess ore pies ın the rupee. 
(viii) for every rupee of the next fifty thou- Five annas and three 
sand rupees of such excess a pies in the rupee. 
(iŒ) for every rupee of the next fifty thou- Five annas and nine 
sand rupees of such excess -- pies in the rupee, 
eo eee oe ae ne ee ee A 
such excess #6 pies in the rupee. 


Part I. 


Adaptations of the Indian Income-taz Act, 1922, to provide 
for the summary assessments of incometax on total ; 
incomes of less than Rs. 2,000. 


1. The Income-tax Officer may, save where he has served 
a notice under sub-section (2) of section 22 of the Indian Income- 
tax Act, 1922, make a summary assessment of the income of an 
assessee to the best of his judgment, and shall serve on the 
assesses a notice of demand in a form to be prescribed by the 
Central Board of Revenue; and such notice shall be deemed to 
be a notice of demand under section 29 of that Act. 


2. oe ee E 
ment has been made may, within thirty days of receipt of the 
notice of demand, make an application to the Income-tax Offlcer 
for the cancellation or revision of the assessment, and the Income- 
tax Officer shall, after examining any accounts and documents 
and hearing any evidence which the asseasee may produce, and 
such other evidence as the Income-tax Officer may require, deter- 
mine, by order in writing, the amount of the tax, if any, payable 
by the assessee, and such determination shall be final: 


Provided that, if any assessee making such application 
files therewith a return of his income under sub-section (2) of 
section 22 of the Indian Income-tax Act, 1922, the application 
‘shall be deemed to be a return under that sub-section and shall 
be dealt with accordingly. 

8. <A copy of an order under paragraph 2 shall be served 
on the assessee to whom it relates and shall be deemed to be a 
notice of demand under section 29 of the Indian Income-tax 
Act, 1922. 


4. The above procedure shall apply also to the assessment 
‘and collection during the financial year 1988-84 of incomes of 
Rs. 1,000 and upward and less than Rs. 2,000 which have escaped 
assessment in the financial year 1932-33. 
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THE INDIAN TARIFF (OTTAWA TRADE AGEDEMENTI 
SUPPLEMENTARY AMENDMENT ACT, 1933. 


Aor No. VII or 1933. 
[8th April, 1983. 
An Act to supplement the Indian Tariff (Ottawa 
Trade Agreement) Amendment Act, 1932. 

WHEREAS it is expedient to amend the Indian Tariff Act, 
1894, in order to supplement the Indian Tariff (Ottawa Trade 
Agreement) Amendment Act, 1982; It is hereby enacted as 
follows :— 

1. This Act may be called THe Innan Taner (OTTAWA 
TRADE AGREEMENT) SUPPLEMENTARY AMENDMNT ACT, 1988. 

2. In the Second Schedule to the Indian Tariff Act, 1894, 


there shall be made the amendments specified in the Schedule to 
this Act. 


THE SCHEDULE. 
(See section 2.) . 
Amendments to the Second Schedule to the Indian 
Tarif Act, 1894. 
1. In Item No. 50, after the word ‘‘green’’ the words and 
brackets ‘‘(ferrous sulphate)’’ shall be added. 


2. In Item No. 88, for the words ‘‘ferrous sulphate,’’ the 
words and brackets ‘‘alum (namely, potash alum, soda alum and 
ammonia alum),’’ shall be substituted. 


8. In Item No. 98, after the words ‘‘white lead,”’ the 
words ‘‘moist white lead,” shall be inserted. 
4. In Item No. 98, the words ‘‘, copper braziers’’ shall be 
omitted. 
5. After Item No. 98, the following heading and item shall 
be inserted, namely :— 
“PAPER, PASTEBOARD AND STATIONERY. 


‘99 Printota Papre, all sorts not otherwise specifed which eon- 
tain mechanical wood pulp amounting to not less then 70 
per cent. of the fibre content; and Sraaw Boarp, all sorts.’’ 


6. Item No. 117 shall be omitted. 

7. After Item No. 118, the following item shall be inserted, 
namely :— 

‘e119 Tea Cuests and parts and fittings thereaf.’’ 


° 8. In Item No. 185, after the word ‘‘specified,’’ the words 
“‘ineluding incandescent mantles but’’ shall be inserted. 


Short title. 


Amendment 
of Schedule 
II to Act 
VUI of 
1894, 


12 THE MADRAS LAW JOUBNAL SUPPLEMENT. [sOH- 


9. In Item No. 197, for the word ‘‘anp”, where it first 
occurs, the words “‘, including chrome, marble, flint, poster and 
stereo printing paper;’’ shall be substituted. 


10. In Item No. 222, for the entry in the second column 
the following entry shall be substituted, namely :— 

‘í LUBRICATING OIL, that is, oil such as is not ordinarily used for any 
other purpose than fubrieation, exeluding any mineral oil which 
has its flashing point below two hundred degrees of the Fehren- 

i heit thermometer by Abel’s close test.’’ : 
11. In Item No. 228, the figures and words ‘‘15 per. cent.’” 
in the sixth column sball be omitted. 


12. In Item No. 229, for the figures ‘‘231’’ the Benne 
“230” shall be substituted. 


18. After Item No. 282 the following item shall be in- 
serted, namely :— 


Gold or gold 
plated pen 
NIBS. 


14. After Item No. 240, the following item shall be in- 
serted, namely :— 


“240A (The following cLass- |Ad valoren. |25 percent + 15 percent |e?” 
MAKING materials, i 2 
namely, liquid gold, 
and covered cruci- 
bles for glass-mak- 
ing. ; J 


“232A Ad valorem |50 percent. 














40 per cent. | ai 


THE PROVINCIAL CRIMINAL LAW SUPPLEMENTING 
AOT, 1983. 


Aor No. IX or 19383. . 
[13th April, 1933. 


An Act to supplement the provisions of the Bengal Public 
X Kecuriéy Act, 1932, the Bihar and Orissa Public Safety Act, 

1933, the Bombay Spectal (Emergency) Powers Act, 1982, 

the United Provinces pecial Powers Act, 1982, ond the 

Punjab Criminal Law (Amendment) Act, 1982, for certain 

purposes. 

WHEREAS it is expedient to supplement by legislation in the 
Indian Legislature the provisions of the Bengal Public Security 
Act, 1982, the Bihar and Orissa Public Safety Act, 1983, the 
Bombay Special (Emergency) Powers Act, 19382, the United 
Provinces Special Powers Act, 1982, and the Punjab Criminal 
Law (Amendment) Act, 1982, for the purposes Heneinarioe 
appearing; It is hereby enacted as follows :—, 
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1. This Act may be called Tue Provincia. Coan maw 
GUEFLEMENTING Aot, 1988. 

. 2. (1) An appeal shall lie to the High Court of Judicature 
at Fort Wiliam in Bengal from— 

(a) any sentence passed by a Special Magistrate in any 
trial held under the Bengal Publie Security Act, 1982, in 
the Presidency-town of Calcutta, and 

(b) any sentence of imprisonment for a term exceeding 4 
years passed by a Special Magistrate in any trial under the said 
Act held outside the Presidency-town of Calcutta. 

(2) An appeal under sub-section (1) shall be presented 
within thirty days from the date of the sentence, and shall be 
disposed of by the High Conrt in the manner provided in Chapter 
XXXI of the Code of Criminal Procedure, 1898, for the hearing 
of appeals. 

8. Section 15 of the Bihar and Orissa Public Safety Act, 
1933, section 29 of the Bombay Special (Emergency) Powers 
Act, 1932, and section 14 of the United Provinces Special Powers 
Act, 1932, shall have effect as if these sections had been enacted 
by the Indian Legislature. 

4. Except as provided in the Bengal Public Security Act, 
1932, as supplemented by this Act, no proceeding or order pur- 
porting to be taken or made under the Bengal Publie Sécurity 
Act, 1982, shall be called in question by any Court, and no civil 
‘er criminal proceeding shall be instituted against any person 
for anything in good faith done or intended to be done under the 
said Act or against any person for any logs or damage caused to or 
in respect of any property whereof possession has been taken 
under the said Act. 

5. The powers conferred by section 491 of the Code of 
Criminal Procedure, 1898, shall not be exercised in respect of 
any person arrested, or committed to or detained in custody 
under the provisions of the Punjab a Law (Amend- 
ment) Act, 1982. 


6. Nothing contained in this Act shall affect the powers of 
a High Court under section 107 of the Government of India Act. 


THE AUXILIARY FORCE (AMENDMENT) ACT, 1988. 


Aot No. X or 1988. 
[18th Apri, 1988. 
An Act further to amend the Auriliary Force Act, 1920, 
for certain purposes. 
WHEREAS it is expedient further to amend the Auxiliary 
Féree Act, 1920, for the purposes: hereinafter appearing; It is 
hereby’ enacted as follows :— 


Short title. 


Appeals. 


Bar of issue 
of direc- 
tions of the 
nature of a 
habeas 
corpus 


Certain 
powers of 
High Court 
not affected. 


Repeal of 
section 10, 
Act XLIX 
of 1920, 


Amendment 
‘of section 
11, Act 
XLIX of 
1920. 
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1. This Act may be called Taz AUXILIARY Force (AMEND- 
went) Aor, 1983. 


2. In section 2 of ‘the Auxiliary Force Act, 1920 (herein- 
after referred to as the said Act), for the definition of ‘‘com- 
petent military authority’’ the following definition shall be sub- 
stituted, namely :— 

‘“ ‘competent military authority’ means the authority 
prescribed as competent to perform or exercise all or any of the 
duties imposed or powers conferred on the competent military 
authority by this Act;’’. 

8. In subsection (2) of section 5 of the said Act, before 
the words ‘‘An applicant for enrolment’’ the words ‘‘Subject to 
the prescribed conditions,’’ shall be inserted, and the words 
‘located in the prescribed military area within which he for the 
time being resides’’ shall be omitted. 

4. In section 9 of the said Act,— 

(a) for the words ‘‘has not attained the age of thirty- 
one years’’ the words ‘‘is included in the Active Clasa’’ shall be 
substituted ; 

(b) for the words ‘‘the preliminary training specified in 
Schedule I’’ the words ‘‘preliminary training of such amount 
as may be ordered by the competent military authority subject 
to the limits specified in Schedule I’’ shall be substituted ; 

(c) in the first proviso, for the words ‘‘competent mili- 
tary authority” the words ‘‘Officer Commanding the corps or 
unit to which such enrolled person belongs’’ shall be substituted ; 
and 

(d) for the second proviso the following proviso shall be 
substituted, namely :— 

‘Provided further that any person may be exempted 
either wholly or in part by the Officer Commanding his corps or 
unit from the necessity of undergoing preliminary training 
required by this section, and shall, on the publication in the 
orders of the corps or unit of such exemption, be deemed to the 
extent of such exemption to have completed such preliminary 
iraining.’’ 

5. Section 10 of the said Act shall be omitted. 


6. In section 11 of the said Act,— 


(a) the words and brackets ‘‘(other than a person to 
whom the provisions of section 10 apply)’’ shall be omitted, and 
for the words ‘‘as hereinafter provided’’ the words ‘‘by the 
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Officer Commanding the corps or unit to which he is appointed’’ 
shall be substituted ; 

(b) after clause (a) the word ‘‘or’’ shall be inserted, and 
for clauses (b) and (c) the following shall be substituted, 
namely :— 

““(b) the Reserve Class;’’; and 

(c) for the words ‘‘the periodical training specified in 
Schedule I’’ the words ‘‘periodical training of such amount as 
may be ordered by the competent military authority subject to 
the limits specified in Schedule I’’ shall be substituted. 


7. In section 12 of the said Act,—. 
(a) in subsection (2),— 

(i) the words ‘‘or entitled to rank as officers of His 
Majesty’s Forces’’ shall be omitted; ; 

(ti) in clause (a), for the word ‘‘and’’ the words ‘‘or 
who being so required’’ shall be substituted, and for the words 
‘until the end of the training year in which he attains the age 
of thirty-one years’’ the words ‘‘until he is transferred to the 
Reserve Class by order of the Officer Commanding the corps or 
unit” shall be substituted; and 

(tii) for clauses (b) and (c) the following clause shall be 
substituted, namely :— 

‘*(b) every such person who is transferred from the 
Active Olass under the provisions of clause (a) or who on en- 
Tolment is assigned to the Reserve Class by order of the Officer 
Commanding the corps or unit shall be included in the Reserve 
Class.’’; 

(b) in subsection (8), the words ‘‘to be entitled to rank 
as an officer of His Majesty’s Forces or’’, the words ‘‘section 10 
or” and the words ‘‘as the case may be’’ shall be omitted; 


(c) in subsection (4),— 
(+) for the words ‘‘either Class of the Reserve” the 
words ‘‘the Reserve Class’’ shall be substituted; 
(%) for the words ‘‘for any training year in any other 
Class for which more periodical training is specified in Schedule 
T” the words ‘‘in the Active Class’’ shall be substituted; and 
(ii) after the word ‘‘shall’’ the words ‘‘if the com- 
petent military authority grants the application,’ shall be 
inserted; and i 
(d) sub-section (5) shall be omitted. 
8. In section 18 of the said Act, — 
° (a) for clause (a) of sub-section (1) the following clause 
shall be substituted, namely :— 
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‘“(g) on the recommendation of the Advisory Committee, 
direct that any enrolled person included in the Active Clase shall, 
for the purposes of periodical training, be ineluded for any 
stated period in the Reserve Class, or’’; Us 

and 

(b) in subsection (2), for the words ‘‘to, each person’ 

the words ‘‘in respect of each individual or unit or part thereof” 
shall be substituted. 


- B.” In section 14 of the said Act, for the words ‘‘competent 
military suthority’’, where they first occur, the words ‘‘Officer 
Commanding the corps or unit: to which he belongs’’ shall be 
substituted . ; 

.- 10. In subsection (2) of section 15 of the said Act, for 
the words ‘‘specified in Schedule I for’’ the pwords ‘to which he 
is liable in” shall be substituted. 


x Š 
, 


11. In sub-section (1) of section 28 of the said Act, the 
words ‘‘or a military officer appointed by him in this behalf?’ 
shall be omitted. 


12. In sub-section (2) of section 30 of the said Act,— 
(a) after clause (a) the following clause shall be in- 
gerted, namely :— f 
“ (ad) prescribe the authority which shall be the com- 
petent military authority for any purpose under this Act;’’; 
(b) to clause (c) the following words shall be added, 


: namely — - 


“and the conditions governing applications to be en- 
rolled in a particular branch, corps or unit’’; 
n'i e) in daus > (f); before the word ““rates’’ the words 
“conditions governing the grant of, and the” shall be inserted. 
"148. In Schedule I to the said Act, in item No. 2,— 

(a) sub-item (2) shall be omitted; and 

(b), sub-item (3) shall be re-numbered as sub-itam (2), 
and in that sub-item, as so renumbered, in the first column, for 
the words “Second (B) Class Reserve’? the words ‘‘Reserve 
Class’? shall be substituted, and in the second column, the words 
‘(for this Class’? shall be omitted. ` ` ` l 
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THE INDIAN MERCHANT SHIPPING (AMENDMENT) 
ACT, 1933. 


Aor No. XI or 1938. 
[16th Ase: 1983. 


~ An Act further to amend the Indiom Merchant Shipping 
Act, 1923, for certain purposes. 


WHEELS it is expedient further to amend the Indian Mer- 
chant Shipping Act, 1923, for the purposes hereinafter appearing ; 
It is hereby enacted as follows: — 


1. (1) This Act may be called Toa INDIAN MEROHANT 
SHIPPING (AMENDMENT) Act, 1933. 
(2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the @acette of India, 
appoint. 


2. In section 155 of the Indian Merchant Shipping Act, 


1923 (hereinafter referred to as the said Act),— 

(a) clause (c) shall be omitted; 

(b) clauses (d), (6) and (f) shall be relettered as 
clauses (c), (d) and (6), respectively; 

(c) after clause ead as 80 TS the following clause 
shall be inserted, namely :— 

““(f) in the case of a native passenger ship, that food, 
fuel and pure water over and above what is necessary for the 
crew, and the other things (if any) prescribed for native pas 
senger ships, have been placed on board, of the quality prescribed, 
properly packed, and sufficient to supply the native passengers 
on board during the voyage which the ship is to make (including 
such detention in quarantine as may be probable) according to 
the prescribed scale: 


Provided that, if the oficer appointed in this behalf by 
the Governor-General in Council is satisfied that a native passen- 
ger has brought on board for his own use food of the quality and 
in the quantity prescribed, such native passenger shall not be 
included among the number of native passengers for the purpose 
of the supply of food under this clause;’’; 


(d) after clause (A) the following clause shall be inserted, 
namely :— 


eG) in the case of a pilgrim ship, that food and pure 

water over and above what is necessary for the crew, and the 

other things (if any) prescribed for pilgrim ships, have been 

Placed on board, of the quality prescribed, properly packed and 

sufficient to supply the pilgrims on board during the voyage 
8 
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which the ship is to make (including such detention in quarantine 


as may be probable) according to the prescribed scale;’’; 


and , ( 
(e) clause (i) shall be relettered as clause (j). 
3. Section 156 of the said Act shall be omitted. f 


4. In section'166 of the said Act, — 


(a) the words’ ‘‘or pilgrim where they first occur, shall, 
be omitted ; 

(b) for the words oe passenger or pilgrim”? the words 
“any native passenger’’’ shall be substituted; and 

(c) after the words ‘‘fuel and water,’’ the words ‘‘or, if 
the master of a pilgrim ship, without reasonable excuse, ‘the 
burden of proving which shall lie upon him, omits to supply to 
any pilgrim the prescribed allowances of cooked and uncooked 
food and of water,’’ shall be inserted. 

5. ` In sub-section (1) of section 167 of ‘the said Act, for the 

the word ‘‘twenty’’ the word ‘‘fifty’’ shall Be substituted. 


` 


6. In subsection (1) of section 193 of the said Act, for 
the words ‘‘the space for the dime being required for passen- 
gers under this Act’’, the words ‘‘sixteen and ninety-six, res 
pectively’’ shall he substituted. 

7. In section 201 of the said Act, — 

(a) in subsection (1), after the words “as may be pres- 
eribed’’, the following words shall be inserted, namely :— 

“and such medical officers and attendants shall give 
their services free to all sick pilgrims on board’’; 

(b) in sub-section (2),— 

(i) for the words ‘‘If this section is not complied with’’, 
the words ‘‘If medical officers and attendants are not carried on 
a pilgrim ship in accordance with the provisions of sub-section 
(1)’’ shall be substituted; and 

(#) for the words ‘‘five hundred”? the words ‘‘three 
thousand’’ shall be substituted; and 

(c) after sub-section (2), the following sub-section shall 
be inserted, namely :— 

“(3) Any medical officer or attendant on a pilgrim 
ship who charges any pilgrim on such. ship for his services shalf 
be liable to: a fine which may extend to two hundred rupees.’’ 


ef 
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8. For section 205 of the di Act chs following section 
shall be substituted, namely :— 


“205. (1) Port-clearanee shall not be granted from any 
port in British India to any pilgrim ship : unless the master, 
owner or agent and two sureties resident in British India have 
executed, in favour of the Secretary of State for India in Council, 
a joint and several bond for the sum of ten thousand rupees 
covering all voyages which may be made by the ship in the 
current pilgrim season, conditioned that— 

(a) where any voyage does not begin at Ad the ship 
shall, if so required by an order under section 208, touch at 
Aden on the outward voyage and there obtain the certificate 
required under that section, : 

(by the master and medical officer or officers, if any, 
shall comply with the provisions of this Part and. the rules made 
thereunder, and 

(c) the master, owner or ge the case may bè) 
shall pay any sum’claimed by the Governor-General in ' Council 
under section 209A. 

(2) A bond may be given under this section covering any 
or all of the pilgrim ships owned by one owner, and in such cases 


r 
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of new sec- 
tion for 
section 205, 
Act XXI of, 
1923. 
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\ 


the amount of the bond shall be ten thousand rupees for each ` E 


ship covered.’’ se 
9. In section 206 of the said Act, after sub-section (1), the 
following sub-section shall be insorted, namely :— 

‘“(14) No pilgrim shall be received on board any pilgrim 
ship’ unless he produces medical certificates signed by persons 
who, in the opinion of the officer making an inspection under 
- this section, are duly qualified to grant such certificates, show- 

ing that such pilgrim— ; 
(a) has been inoculated against 
` months before the inspection, and 
(b) has been vaccinated against’ small-pox within five 
` years before the inspection: 

Provided that the officer making' the inspection may dis- 
pense with the certificate of vaccination, if in his opinion. the 
pilgrim has marks showing that ho has had small-pox.’’ 

10. For the proviso to section 208A of the said Act the 

following proviso shall be substituted, namely :— 

“Provided that the préseribed person may exempt any 
pilgrim from any or all of the above requirements, if he is satis- 


*fied that it is inexpedient, in the special cireumstances of the 
, case, to enforce them.”’’ 


cholera within six 
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11. For section 209 of the said Act the following sections 
shall be substituted, namely :— 


**208B. (1) Every pilgrim travelling on a pilgrim ship 
shall be entitled, on payment of his passage-money and fulfilment 
of other prescribed conditions, if any, to receive a ticket in the 
prescribed form, and shall be bound to produce it to such officers 
and' on such occasions as may be prescribed and otherwise to 
deal with it in the prescribed manner: 

Provided that no pilgrim, who has not been exempted 
under the proviso to section 208A, shall be given a ticket other 
than a return ticket unless he has made the deposit required by 
that section. 


~(2) Any ticket issued to a pilgrim for a voyage ón a 
pilgrim ship shall entitle him to receive food and water, on the 
scale and of the quality prescribed, free of further charge, 
throughout the voyage. 


208C. (1) Every pilgrim prevented from embarking 
under section 206, or removed from the ship under section 207, 
or otherwise prevented from proceeding shall be entitled to the 
refund of any passage-money which he may have paid, and of 
any deposit which he may have made under section 208A. 

(2) Any pilgrim who, within eighteen months of his 
sailing from British India, satisfies His Majesty’s Representative 
at Jeddah that he intends to remain in the Hedjaz or to return 
to India by a route other than the route by which he came from 
India, shall be entitled to a refund of any deposit made by him 
under section 208A, or, if he is in possession of a return ticket, to 
a refund of half the passage-money paid by him. 


. `. (8) Where any pilgrim dies in the Hedjaz or on the 
voyage thereto, any person nominated by him in this behalf in 
writing in the prescribed manner, or, if no person has been sgo 
nominated, his legal representative, shall be entitled to a refund 
of any deposit made by such pilgrim under section 208A, or, if 
such pilgrim was in posseasion of a return ticket, to a refund of 
half the passage-money paid by such pilgrim. 

(4) Where any pilgrim fails to return to British India 
from the Hedjaz within eighteen months of-his sailing from 
India, or returns to India by a route other than the route by 
which he came from India, he or any person nominated by him 
in this behalf in writing in the prescribed manner shall be en- . 
titled to a refund of any deposit made by such pilgrim under 
Section 208A, or, if such pilgrim was in possession of a return 
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ticket, to a refund of half the passage-money paid by such pilgrim, 
except where such deposit or passage-money has already been 
refunded under this section. 
(5) Refunds under subsections (1), (2), (8) and 

(4) of deposits shall be subject to such conditions and of passage- 
money to such deductions and conditions as may be prescribed. 

209. (1) AN deposits made under section 208A which 
have been unclaimed for the prescribed period shall become the 
property of Government. 


(2) If any pilgrim entitled to a refund of passage- 
money under sub-section (1) of section 208C does not claim 
such refund within the prescribed period, or if any pilgrim who 
has purchased a return ticket does not on the basis of such ticket 
obtain a return passage from the MHedjaz within the 
prescribed period and the value of the return half of such ticket 
has not been refunded under subsection (2) or sub- 
section (3) or sub-section (4) of section 2080, such passage- 
money or value shall, subject to the exercise of the rights con- 
ferred by sub-section (4) of section 208C, become the property 
of Government and shall be paid to Government by the master, 
owner or agent to whom it was paid.’’ 


12. In section 209A of the said Act,— 
(a) in subsection (1),— 
(i) for the words ‘‘Port-clearance shall not be granted 
from any port in British India to any pilgrim ship unless or 


until the master, owner or agent and two sureties resident in - 


British India have executed in favour of the Secretary of State 
for India in Council a joint and several bond for the sum of ten 
thousand rupees, conditioned that, if any pilgrim who has been 
carried to the Hedjaz by that ship’’ the words ‘‘Where any 
pilgrim who has been carried to the Hedjaz by a pilgrim ship” 
shall be substituted, 

: (#) for the words ‘‘British Consul’’, the words ‘‘His 
Majesty’s Representative’’ shall be substituted, 

(isi) for the words ‘‘master, owner or agent aforesaid,’’ 

the words ‘“‘master, owner or agent of the ship in. which such 
pilgrim was carried to the Hedjaz’’ shall be substituted, and 


(iv) after the proviso the following ‘further proviso 
shall be inserted, namely :— 


‘‘Provided further that in the case of any pilgrim whose 
ticket has been deposited with His Majesty’s Representative at 
Jeddah the said period of twenty-five .days shall, during the 
period of six weeks following the- Haj day, be reduced to fifteen 
days beginning on the day on which such pilgrim notifies to His 
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Majesty ’s Representative at Jeddah his desire to embark for the 
return passage.”’ 
and 
(b) in sub-section (2), for the words ‘‘British Consul’’ 
thé words ‘‘His Majesty’s Representative’’ shall be substituted. 
13. In sub-section (3) of section 209B of the said Act, 


for the words ‘‘Within such time’’, the words ‘‘Before such | 
reasonable and sufficient interval’’ shall be substituted. 


. 14 To section 209C of the said Act, the following sub- 
section shall be added, namely :— - 

‘(6) Nothing in this section or in section 209B shall 
apply to any advertisement made before the interval prescribed 


_ under sub-section (3) ‘of section 209B, and intended to give the 


public information of the approximate date of the sailing of a 
pilgrim ship, provided that such advertisement ‘clearly states 
that the date so advertised is approximate only and that the 
correct proposed date will be advertised later.’’ 


15. (1) In subsection (1) of section 218 of the said Act,— 
(a) in clause (f),— 
(i) for the words ‘‘food, fuel and water’’, in the first 


“place where they occur, the words ‘‘cooked and uncooked food - 


and water” shall be substituted; and 


(it) for the words ‘‘food, fuel and water’’, where they 
occur in the second place, the words ‘‘food oo water’’ shall be 
substituted ; 


(b) after clause (f), as so amended, the following clause 
shall be inserted, namely :— 


(ff) the kinds of food to be provided for pilgrims on 
payment, in addition to the food to be supplied in accordance 
with the rules made anday clause (f), and the changes which may 
be made for the same;’’; ` 


(c) in clause Gj), after the words ‘‘on board’’ the words 
“free of charge to pilgrims’’ shall be inserted; 
(d) after clause (m) the followjng clause shall be inserted, 
namely :— 
“ (mm) the period referred to in clause (a) of sub- 
section (14) of section 206;’’; 
(6) for clause (r) the following clause shall be substituted, 
namely :— 
‘““(r) the refund of deposits and passage-money undet 
section 208C, and the manner in which persons shall be nominat- 
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ed under that section for the purpose- of ening them to a 
refund ;’’; 

aad 

(f) after clause (w) the following clause shall be inserted, 
namely :— 

(ww) providing that.a pilgrim shall not be E E 
on board any pilgrim ship, unless he is in possession of a pass- 
port or & pilgrim’s pass, regulating the issue of pilgrims’ passes, 
and preæcribing the form of and fees whieh may be charged for 
such passes; and”. 

(2) In subsection (2) of the gaid section, for the wordi 
“two hundred’’ the words ‘‘three hundred”’ ghall be substituted. 


THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1938. 


Aor No. XI or 1988. 


[16th April, 1988. 
An Act further to amend the Indian Incomeataz Act, 1922, 
for a certain purpose. 
Wameras it is expedicnt further to amend thd Indian Income- 
tax Act, 1922, for the purpose hereinafter appearing; It is hereby 
enacted as follows :— 


1. (1) This Act may be called Tum INDIAN IncommtTax . 


(AMENDMENT) AoT, 1983. , 
(2) It shall come into force on the Ist day of April, 1983. 
2. In subsection (2) of section 4 of the Indian Income- 
tax Act, 1922,— 


(a) for the words ‘‘Profits and gains of a business’’ the 
words ‘‘Income, profits and gains’’ shall be substituted, and 
before the word ““profits’’, where it occurs for the second time, 
the word ‘‘income,’’ shall be inserted; 


(b) the words ‘‘provided that they; are so received or , 
brought in within three years of the end of the year in which they © 


accrued or arose’? shall be omitted ; 
(c) the following provisos shall be added, namely :— 


‘*Provided that nothing contained in this sub-section 
shall apply to any income, profits or gains so accruing or arising 
prior to the Ist day of April, 1933, unless they are income, pro- 
_ fiis or gains of a business and are received in or brought into 
British India within three years of the end of the year in which 
they accrued or arose: 
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Provided further that nothing im this sub-section shall 
apply to income from agriculture arising or accruing in a State 
in India from land for which any annual payment in money or 
in kind is made to the State’’; and 

(d) in the Explanation, before the word ‘‘profits’’ the 
word ‘‘income,’’ shall be inserted. 


THE SAFEGUARDING OF INDUSTRIES ACT, 1988. 


Aor No. XII or 1933. i 

i [16th April, 1933. ` 

An Act to provide for the imposition of additional duties of 

customs on imported goods for the purpose of safeguarding 
industries tn British India. ` 

WHEREAS it is expedient to provide for the imposition of 

additional duties of customs on imported goods for the purpose 

of safeguarding industries in British India; It is hereby 

enacted as follows :— 


1. (1) This Act may be called THE SAFEGUARDING OF INDUS- 
TEES ACT, 1933. , 


(2) It extends to the'whole of British India except Aden 
and Perim. 


(3) It shall remain in force until the 31st day of Mareh, 
19385. S ’ 


2. (1) If the Governor-General in Council is satisfied, 
after such inquiry as he thinks necessary, that goods, the produce 
or manufacture of) any country outside India, are being sold in 
or imported into British India, at such abnormally low prices 
ubat the existence of an industry established in British India is 
thereby endangered, he may, by notification in the Gaestte of 
Indta, impose on any such goods a duty of customs of such 
amount as he considers necessary to safeguard the interests of 
the industry affected. 


(2) The duties imposed under sub-section (1) shall be 
deemed to be duties leviable under the Indian Tariff Act, 1894, 


- and shall be in addition to any duties imposed under that Act 


or any other law for the time being in force, but shall not be 
included in the total duty upon which any additional duty 
imposed by section 4 of the Indian Fimance Act, 1931, or section 
4 of the Indian Finance (Supplementary ‘and Extending) Act, 
1931, is caloulated, or operate so as in any way to affect the 
amount of any additional duty so imposed. 


xiv or 1988.) 


8. (1) Every notification issued under sub-section (1) of 
section 2 shall be laid before both Chambers of the Indian Legis- 
lature as soon as may bé after it is made, and shall cease to have 
effect on the expiry of two months from the last date on which 
it has been so laid before either Chamber unless in the meantime 
it has been approved by a resolution of each Chamber. 


(2) Notwithstanding anything contained in section 21 of 
the General Clauses Act, 1897, the provisions of sub-section 
(1) shall not apply to the exercise by the Governor-General in 
Council of his powers under the said section of the said Act to 
add to, amend, vary or rescind any notification issued under sub- 
section (1) of section 2 of this Act unless such exercise has the 
effect of imposing a duty of customs not.already imposed or of 
increasing a duty of customs already imposed by the original 
notification. 


4. (1) The Governor-General in Council may, by notifica- 
tion in the Gagstie of India, make rules for the purpose of carry- 
ing into effect the provisions of this Act. 

(2) In particular and without prejudice to the generality 
of the foregoing power such rules may prescribe the conditions 
subject to which any goods shall be deemed to be the produce or 
manufacture of a particular country for the purposes of this Act. 
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THE INDIAN TARIFF (AMENDMENT) ACT, 1933. 
a Aor No. XIV ox 1983. i 
` [16th April, 1938. 

An Act further to amend the Indsan Tariff Act, 1894, } 

for a certain purpose. 

WHEREAS it is expedient further to amend the Indian Tariff 
Act, 1894, for the purpose hereinafter appearing; It is hereby 
cnacted as follows :— 

1. This Act may be called THe INDIAN TARIF (AMENDMENT) 
Aor, 1988.. 

2. In Item No. 148A of the Second Schedule to the Indian 
Tariff Act, 1894, after the words ‘“‘Indian sheet bar’’ in sub-item 
(+) and sub-item (ii) the words and figures ‘“‘imported into the 
United Kingdom after the 28rd day of December, 1982’ shall be 
added. NDEN AN j BE g 
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. THE WORKMEN’S COMPENSATION (AMENDMENT) 
ACT, 1933. 


Act No. XV or 1983. f 
[9th September, 1933. 


An Act further to amend the Workmen’s P Onions 
Act, 1923. 


WHEREAS it is expedient further to amend the Workmen’s 
Compensation Act, 1923; It is hereby enacted as follows :— 


1. (1) This’Act may be called THe WorkMEN’s COMPEN- 
BATION (AMENDMENT) Act, 1933. 

(2) It shall come into force on the 1st day of January, 
1934; but sections 2, 3; 4, 5, 21, 22 and 23 shall not have effect 
until the 1st day of July, 1934, and shall have effect thereafter 
only in respect of compensation payable on account of an injury 
caused to a workman by an accident occurring’ on or after the 
Ist day of July, 19384. 


2. In section 2 of the Workmen’s ae Act, 1993 
(hereinafter referred to as the said Act),— 
(a) in sub-section (1),— 
(t) for clause (d) the following shall be substituted, 
namely :— 
“‘(d) ‘dependant’ means any of the following relatives 
of a deceased workman, namely :— 
(+) a wife, a minor legitimate son, and unmarried 
legitimate daughter, or a widowed mother; and 
. (s) if wholly or in part dependant on the earnings 
of the workman at the time of his death, a busband, a parent 
other than a widowed mothér, a minor illegitimate son, an un- 
married illegitimate daughter, a daughter legitimate or illegiti- 
mate if married and a minor or if widowed, a minor brother, an 
unmarried or widowed sister, a widowed daughter-in-law, a 
minor child of a deceased son, or, where no parent of the work- 
man is alive, a paternal grandparent,’’ ° 
(ii) clause (j) shall be omitted, . = 
(i) in clause (k), the word ‘‘registered’’ shall be 
omitted, and for the ords “‘any` such’’ the word ‘‘the’’ shall be 
substituted; and 


` (tv) in ‘sub-clause (ii) of clause (n), the words 

‘‘vither by way of manual labour or’’ shall be omitted; 
(b) for sub-section (3), the following sub-sections shall be 
substituted, namely :— 


(3) The Governor-General in Council, after giving, by 
notification in the Gagette of India, not less than three months’ 
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notice of his intention so to do, may, by a like notification, add 
to Schedule II any class of persons employed in any occupation 
which he is satisfied is a hazardous occupation, and the provisions 
of this Act shall thereupon apply to such classes of persons: 

Provided that in making such addition the Governor- 
Gasa in Council may direct that the provisions of this Act 
shall apply to such classes of persons in respect of specified 
injuries only.’’ 


3. In-section. 3 of the said Act,— i 

(a) in sub-section (1), — 
- (i) ih proviso {ay, ‘for the word “ten”? tae word 
a shall be substituted, and - 

(#4) in proviso (b), for the words “injury to a vork 
man resulting from’’ the words ‘‘injury, not resulting in death, 
caused by’ shall be substituted ; and 

(6) in sub-section (4), the words ‘‘solely end” shall be 
omitted. 
4. -For sub-section (1) of section 4 of the said Act, the 
following sub-section shall be substituted, namely :— 


“*(1) Subject to the provisions of this Act, the amount 
of compensation shall be as follows, namely :— 
: A. Where death results from the injury— 

(i) in the case of an adult in receipt of monthly wages 
falling within limits shown in the first column of Schedule [V— 
the amount shown against such limits in the second column 
thereof, and 

: ` (ù) in the case of a minor—two hundred rupees; 
B. Where permanent total disablement results from the 
ae 
. (4) in the case of an adult in receipt of monthly 
wages falling within limits shown in the first column of 
Schedule IV-—the amount shown against such limits in the third 
tölumn thereof, and ` 

(ii) in the case of a minor—twelve hundred rupees; 

- C. Where permanent partial disablement results from 
the injury— 

(+) in the case of an injury spedifed in Schedule I, 
such percentage of the compensation which would have been 
payable in the case of permanent total disablement as is specified 
therein as being the percentage of the loss of earning capacity 
vauaed by that injury, and 

(i) in the. case of an injury not specified in 
Schedule I, such percentage of the compensation payable in the 
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case of permanent total disablement as is proportionate to the 
loss of earning capacity permanently caused by the injury; 

M Evplanation—Where more injuries than’ one are 
caused by the same accident, the amount of compensation pay- 
able under this head shall be aggregated but not go in any case 
as to exceed the amount which would have been payable if per- 
manent total disablement had resulted from the injuries; 

D. Where temporary disablement, whether total or 
partial, results from the injury, a half-monthly payment payable 
on the sixteenth day after the expiry of a waiting period of seven 
days from the date of the disablement, and thereafter half- 
monthly during the disablement of during a period of five yoars, 
whichever period is shorter,— 

(i) in the case of an adult in receipt of monthly 
wages falling within limits shown in the first column of 
Schedule IV—of the sum shown against such limits in the fourth 
column thereof, and 

(*) in the case of a minor—of one half of his 
monthly wages, subject to a maximum of thirty rupees: 

Provided that— 


(a) there shall be deducted from any lump sum or 
half-monthly payments to which the workman is entitled the 
amount of any payment or allowance which the workman has 
received from the employer by way of compensation during the 
period of disablement prior to the receipt of such lump sum or 
of the first half-monthly payment, as the case may be; and 


(b) no halt-monthly payment shall in any case-.exceed 
the amount, if any, by which half the amaunt of the monthly 
wages of the workman before the accident exceeds half the 
amount of such wages which he is earning after the accident.” 


5. In-section 5- of the said Act,— 
(a) in sub-section (1),— 
(+) for the word and figure ‘‘section 4” the words 
‘‘this Act’? shall be substituted, 


` (%) after clause (a) the following clause shall be 
inserted, namely :— 

““(b) where the whole of the dontinuous period of 
service inimediately preceding the accident during which the 
workman was in the service of the employer who is liable to pay 
the compensation was less than one month, the monthly wages 
of the workman shall be deemed to be the average monthly 
amount which, during the twelve months immediately preceding 
the accident, was being earned by a workman employed on the 
same work by the same employer, or, if there was no workman 
86 employed, by a workman employed on similar work in the 
same locality ;’? . _) . 
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(1+) clause (b) shall be relettered as clause (c), and 
(iv) the proviso shall be omitted; and 
(b) sub-section (2) shall be omitted. 


6. In section 8 of the said Act, — 
(a) for the proviso to sub-section (1) the following shall 
be substituted, namely :— 

‘Provided that, in the case of a deceased workman, an 
employer may make to any dependant advances on account of 
compensation not exceeding an aggregate of one hundred rupees, 
and so much of such aggregate as does not exceed the compensa- 
tion payable to that dependant shall be deducted by the Commis- 
sioner from such compensation and repaid to the employer ’’; and 

(b) in subsection (4),— 
- (4) for the words ‘‘may deduct’? the words ‘‘shall 
deduct’’ shall be substituted, and 

(ii) for the words ‘‘fifty rupees or so much of that cost 
or of fifty rupees, whichever is leas, as has not already been 
advanced by the employer on account of such expenses’ the 
words ‘‘twenty-five rupees’’ shall be substituted. 

7. In section 10 of the said Act,— 
(a) in subsection (1), after the first proviso the follow- 
ing proviso shall be inserted, namely :— 

‘‘Provided further that the want of or any defect or 
irregularity in a notice shall not be a bar to the maintenance 
of proceedings— 

(a) if the claim is made in respect of the death of a 
workman resulting from an accident which occurred on the 
premises of the employer, or at any place where the workman at 
the time of the accident was working under the control of the 
employer or of any person employed by him, and the workman 
died on such premises or at such place, or on any premises 
belonging to the employer, or died without having left the 
vicinity of the premises or place where the accident occurred, or 

(b) if the employer had knowledge of the accident 
from any other source at or about the time when it occurred- a 
and 

(b) for sab-section (3) the following sub-sections shall 
be substituted, namely :— 

“(3) The Local Government may require that any 
prescribed class of employers shall maintain at their premises 
at which workmen are employed a notice book, in the preseribed 
form, which shall be readily accessible at all reasonable times 
to any injured workman employed on the premises and to any 
*person acting bona fide on his behalf. 

(4) A notice under this section may be served by 
delivering it at, or sending it by ‘registered post addressed to, 
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khe redidence or any office or place of business of the person on 
whom it is to be served, or, where a notice book is maintained, 
by entry in the notice book.” 


` THE MADRAS LAW JOURNAL SUPPLEMENT. [xv or 1933. 


8. After section 10 of -the ‘said Act the. following sectiona 
Shall he: inserted, namely :—. 
yrr » arr p doe # 
to di: gat a) Where a Commissioner receives information 


frit any- source that a workman has died as a result of an 
Hecident’ arising out of and in the course of his employment; he 
indy ed by registered post a notice to the workman’ g employer 

“him to ‘submit, within thirty days of the service of the 
notice, a statement, in the preseribed form, giving ‘the ‘circum- 
pighses pttending: the death of the workman, . and: indicating 
whether, in the opinion of the employer; he is or-is- not liable to 
flepogit compensation on account of-the death. . 
uoni t: (2) I£ the employer “is‘of opinion that he is liable to 
deposit,-compensation; he shall make the Caponi within ae 
days of the service of the notice. 

(3) Lf the employer is-of opinion that he is not Liable 
to, deposit, compensation, he shall in. his statement indicate the 
grounds” on which he disclaims liability.. 

a-nn. r (4), Where the employer has so disiiained liability, die 
Contin issioner, after such inquiry as he may. think fit, may inform 
aly HE thè dependants of the deceased workman that it is open 
to the dependants to prefer a_claim for compensation, and may 

give : such other further information as he may think fit. 
ot IB (1 Where, by any law for the time being in force, 
hoti gid i is ‘required, to be given. to any authority, by or on behalf 
of an” employer, of any accident- occurring on his premises which 
m in death, the person required to give the notice shall, 
geyen days of tho death, send a report to the Commissioner 

ig’ the , circumstances attending the death: 


: supe ‘Provided that where the Local Government has so pre- 

sida a person required to give the notice may instead of 
ben such feport to the Commissioner send it to the authority 
to whom he is required to give the notice, 


siie “-(2) The Local Government may, by notification in the 
local official Gazette, extend the provisions of sub-section (1) to 
ány clais of premises other than those coming within the scope 
of tHitl sub-section, and may, by such notification, specify the 


Mares who shall send the report to the Commissioner.’’ 
aih ob! ; 
5 9y In, sub-section (2) of section 12 of the said Act, after 


th a words ‘‘the contractor” the words ‘‘or any other person® 
m. hom the workman could have recovered compensation and 
eo U8, contractor -who is himself a principal is liable ‘to pay 
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compensation or to indemnify a principal under this. section he 
shall be entitled to be indemnified by any person standing ta 
him in the relation of a contractor from whom the workman 
could have recovered compensation’’ shall be inserted. 


10. In section 15 of the said Act, the word- “sia A 
shall be omitted. i 
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11. In Chapter II and after section 18 of the saîd::Act; ther 
following section shall be inserted, namely :— 


a TU BAG 


IBA. (1) Whoever— 
(a) faila to maintain a notice-book. TA he is 
sedre to maintain under sub-section (3) of section, 10, or 
(b) fails to send to the Commissioner a, ene 
which he is required to send under sub-section (1). of section 
10A, or 

(c) fails to send a report which he is reguirėi to aid 

under section 10B, or 
(d) fails to make a return which he is pegņi to 
make under section 16, shall be punishable wath aa wh ich may 
extend to one hundred rupees. CER Ta 
(2) No prosecution under this section shall be : tnatitaded 
except by or with the previous sanction of a Commiskionbr, ‘and 
no Court shall take cognizance of any offence under thii- sectiol, 
unlees complaint thereof is made within six months df the ‘date 
on which the offence is alleged to have been committéd.’? +” s 


12. In sub-section (1) of section 19 of the said- Act, forthe 
words ‘‘the Commissioner’? the words ‘‘a Commissioner?” ‘shall 
be ‘substituted. EN 

13. In section 20 of the said Act, — ` 

(a) after sub-section (1) the following aaen, hell 
be inserted, namely :— s a ESR 
(2) Where more than one Commissioner - has been 
appointed for any local area, the Local Government may; bx 
general or apecial order, regulate the distribution oÈ, sinea 
between them’’; and 
(b) sub-sections (4): and (8) shall «be renuinbered as abs 
sections (3) and (4). Le 


14. In section 21 of the said Act—_ ol sue ce 


(a) in sub-section (1), for the words ‘‘the Commissiorer’’, 
*in both places where they occur, the words ‘‘a Commissioner’’ 
shall be substituted, and in the proviso the yara ‘Sregistered’’ 
shall be omitted, and ee eee 
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(b) after sub-section (4) the following sub-section shall be 
inserted, namely :— 

“ (5) The Local Government may transfer any matter 
from any Commissioner appointed by it to any other Commissioner 
appointed. by it.” 

15. In section 22 of the said Act, — 

(a) in sub-section (1), after the word ‘‘Commissioner”’, 
the words ‘‘other than an application by a dependant or depend- 
ants for compensation’’ shall be inserted; and 

(b) in subsection (2),— . 

(+) for the words ‘‘Where any such question has arisen, 
the application’’ the words ‘‘An application to a Commissioner’’ 
shall be substituted, and ; 

(#) in clause (d), after the brackets and letter ‘‘(d)’’, 
the words ‘‘except in the case of an application by dependants 
for compensation,” shall be inserted. 


16. After section 22 of the said Act, the following section 
shall be inserted, namely :— 


‘22A. (1) Where any sum has been deposited by an 
employer as compensation payable in respect of a workman whose 
injury has resulted in death, and in the opinion of the Commis- 
sioner such gum is insufficient, the Commissioner may, by notice 
in writing stating his reasons, call upon the employer to show 
cause why he should not make a further deposit within such time 
ag may be stated in the notice. 

(2) If the employer fails to show cause to the satisfac- 
tion of the Commissioner, the Commissioner may make an award 
determining the total amount payable, and requiring the employer 
to deposit the deficiency.’’ 

17. To sub-section (1) of section 80 of the said Act, after 
the existing provisos, the following further proviso shall. be 
added, namely +— 

“‘Provided further that no appeal by an employer under 
clause (a) shal lie unless the memorandum of appeal is accom- 
panied by a certificate by the Commissioner to the effect that the 
appellant has deposited with him the amount payable under the 
order appealed against.’’ : 

~ 18. After section 80 of the said Act the following section 
shall be inserted, namely :— 


“30A. Where an employer makes an appeal under clause 
(a) of sub-section (1) of section 30, the Commissioner may, and 
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if so directed by the High Court shaH, pending the decision of 
the appeal, withold payment of any sum in deposit with him.”’ 


19. In section 33 of the said Act,— 
(4) in clause (c), the word ‘‘and’’, in the second place 
where it occurs, shall be omitted; 
(#) after clause (c) the following clauses shall be inserted, 
namely :— 5 
‘‘(d@) for prescribing the classes of anien who shall 
maintain notice-books under sub-section (8) of section 10, and 
the form of such notice-books; 
(a) for prescribing the form of statement to be sube 
mitted by employers under section 10A ; l 
(f) for prescribing the cases in which the report rofer- 
red to in section 10B may be'sent to an authority other than the 
Commissioner; and’’; and 
(#4) clause (ad) shall be EET as clause (g). 


“90. After section 34 of the said Act, the following section 
shall be inserted, namely :— 


) 


‘t85.` The Governor-General in Council may, by notifica- 
tion in the Gazette of India, make rules for the transfer to any 
part of His Majesty’s Dominions or to any other country of 
money paid to a Commissioner under this Act for the benefit 
of any person residing or about to reside in such part or country 
and for the receipt and administration in British India of any 
money awarded under the law relating to workmen’s compensa- 
tion in any part of His Majesty’s Dominions or in any other 
country, and applicable for the benefit of any person residing 
or about to reside in British India.’’ 


. 21. In Schedule II to the said Act, for clauses (+) to (xt), 
the following clauses and Explanation shall be substituted, 
namely :— , x 

: ‘*(¢) employed, otherwise than in a clerical capacity or où 
a railway, in connection with the operation or maintenance of 
mechanically propelled vehicles; or 

(%) employed,. otherwise than in a clerical capacity, in 
any premises wherein, or within the precincts whereof, on any 
one day. of the preceding twelve months, ten or mo persons 
havé beén employed in any manufacturing process, as defined in 
clause (4) of section 2 of thè Indian Factories Act, 1911, or in 
‘any kind of work whatsoever incidental to or connected with any 
‘such manufacturing process or with the article made, and steam, 
wäter or other mechanical power or electrical power is used; ôr- 
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(we) employed for the purpose of making, altering, repair- 
ing, ornamenting, finishing or otherwise adapting for use, trans- 
port or sale any article or part of an article in any premises 
wherein or within the precincts whereof on any one day of the 
preceding twelve months, fifty or more persons have been so 
employed; or i 


(tv) employed in the manufacture or handling of explo- 
sives in any premises wherein, or within the precincts whereof, 
on any one day of the preceding twelve months, ten or more 
persons have been so employed; or 


(v) employed, in any mine as defined in clause (f) of 
section. 8 of the Indian Mines Act, 1923, in any mining operation, 
or in any kind of work, other than clerical work, incidental to or 
connected with any mining operation or with the mineral 
obtained, or in any kind of work whatsoever below ground: 


Provided that any excavation in which on no day of the 
preceding twelve months more than fifty persons have been 
employed or explosives have been used, and whose depth from its 
highest to its lowest point does not exceed twenty feet shall be 
deemed not to be a mine for the purpose of this clause; or 

(vt) employed as the master or as a seaman of— 

(a) any ship which is propelled wholly or in part by 
steam or other mechanical power or by electricity or which is 
towed or intended to, be towed by a ship so propelled, or 

(b) any ship not included in sub-clause (a) of fifty 
tons net tonnage or over; or 

(vit) employed for the purpose of loading, unloading, 
fuelling, constructing, repairing, demolishing, cleaning or paint- 
ing any ship of: which he is not the master or a member of the 
crew, or in the handling or transport within the limits of any 
port subject to the Indian Ports Act, 1908, of goods which have 
been discharged from or are to be loaded into any vessel; or 

(vt#) employed in the construction, repair or demolition 
of— 

(a) any building which is designed to be or is or has 
been more than one storey in height above the ground or twenty 
feet or mora from the ground level to the apex of the roof, or 

(b) any dam or embankment which is twenty feet or 
more in height from its lowest to ita highest point, or 

‘(c) any road, bridge, or tunnel; or 

(d) any wharf, quay, sea-wall or other marine work 
including any moorings of ships; or 

(iz) employed in setting up, repairing, maintaining, or 
taking down any telegraph or telephone line or post or any over? 
head electric line or cable or post or standard for the same; or 
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(z) employed, otherwise than in a clerical capacity, in the 
construction, working, repair or demolition of any aerial topie 
way, canal, pipe-line, or sewer; or 

(zi) employed in the service of any fire brigade; or 


(2) employed upon a railway as defined in clause (4) 
of section 3, and sub-section (1) of section 148 of the Indian 
Railways Act, 1890, either directly or through a sub-contractor, 
by a person fulfilling a contract with the railway administration; 
or A 


(21%) employed as an inspector, mail guard, sorter or 
van peon in the Railway Mail Service, or employed in any occu- 
pation ordinarily involving outdoor work in the Indian Posts 
and Telegraphs Department; or 


(ziv) employed, otherwise than in a clerical capacity, in 
connection with operations for winning natural pelea or 
natural gas; or 


(zv) employed in any occupation involving blasting 
operations; or 


(xvi) employed in the making of any excavation in which 
on any one day of the preceding twelve months more than fifty 
persons have been employed or explosives have been used, or 
whose depth from its TERN to its lowest point exceeds twenty 
feet; or 


(zeit) employed in the operation of any ferry hnat napa- 
ble of carrying more :than ten persons; or 

(xvii) employed, otherwise than in a clerical capacity, on 
any estate which is maintained for the purpose of growing cin- 
chona, coffee, rubber or tea, and on which on any one day in the 
preceding twelve months twenty-five or more persons have been 
so employed; or 

(ziz) employed, otherwise than in a clerical capacity, in 
the ,generating, transforming or supplying of electrical energy 
or in the generating or supplying of gas; or 

(zz) employed in a light-house as defindd in clause (d) of 
section 2 of the Indian Light-house Act, 1927 ; or 

(zat) employed in producing cinematograph pictures 
` intended for public exhibition or in exhibiting such pictures; or 

(zzii) employed in the training, keeping or working of 
elephants or wild animals; or : 


(zors) ‘employed as a diver. 


Explanation. —In this Schedule, ibe: preceding fads 
months’ relates in any particular case to the twelve months end- 
ing with the day on which the accident in such case occurred, ’’ 
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22. In Schedule III to the said Act, after the entry relat- 
ing to phosphorus poisoning, the following entries shalt be 


added, namely :— 
‘‘Mereury poisoning or its 
sequels. 


Poisoning by benene and its 
homologues, or the seqrele of 
such poisoning. 


- Ohrome ulceration or its sequelm. 


Oompressed air ilmess or its 
sequels. 


Any -process involving the use of 
mereury or its preperations or com- 
pounds. 


benzene or any of its homo- 

logues; and any process in tha 

manufaeture or involving the use 

of benzene or any of its homo- 
logues. 


Any process involving the use af 
chromie acid or biehromate of. am- 
monium, potassium or sodium, or 
their preparations. 


Any Process carried on in compréased 


23. For Schedule IV to the said Act, the following shall 


be substituted, namely :— 


“SCHEDULE Iv. 
(See section 4.) 


C ompensation payable in certain cases. 


Amount of compensation for— 





— 


— | Half-monthly 
payment as com- 


Monthly wages of PermanentTotal | pensation for 
the workman inju-| Death of Adult. | Disablement of Temporary Dis- 
red. Adult, ablement of 
F Adult. 

1 - 2 3 4, 
S GA 
, More . But not ; ' pe A 

than— more i 
than— ' 
Rs Rs. Rs. Rs. Rs, A 
0 10 500 700 a his mon- 
es, 
10 15 550 770 E D 
"15 18 600 840 6 0 
18 21 630 882, 7 0 
21 24 720 1,008 8 0 
24 27 810 23,134 ` 8 §& 
© 27 30 900 1,260 9 0 
30 35 ‘1,050 1,470 9 8° 
35 40 1,200 1,680 10 o 
40 45 ! 1,350 1,890 Il 4 
45 50 1,500 2,100 12 8 
50 60 1,800 2,520 15 0 
60 70 2,100 ‘2,940 17 8 
70 80 2,400 3,360 2 0 
80 100 3,000 4,200 25 0 
100 200 3,500 4,900 3 0° 
200 — 4,000 5,600 3 0” 


xvi oF 1933.] LAND ACQUISITION (AM.) ACT. 37 


THE LAND ACQUISITION (AMENDMENT) ACT, 1933. 
Act No. XVI oF 1933. 


[11th September, 1933. 


An ‘Act farther to amend the Land Acquisition Act, 1894, 
for certain purposes. 


WHenreas it is expedient further to amend the Land Acquisi- 
tion Act, 1894, for the purposes hereinafter appearing; it is hereby 
enacted as follows :— 


1. This Act may be called THE LAND ACQUISITION (AMEND- 
MENT) Act, 1933. 


2. After section 38 of the Land Acquisition Act, 1894 (herein- 
after referred to as the said Act), the following section shall be 
inserted, namely :— 


“38A. An industrial concern, ordinarily employing not less 
than one hundred workmen owned by an individual, or by an asso- 
ciation of indiviluals and not being a Company, desiring to acquire 
land for the erection of dwelling-houses for workmen employed by 
the concern or for the provision of amenities directly, connected 
- therewith shall, so far as concerns the acquisition of such land, be 
deemed to be a Company for purposes of this part, and the refe- 
rences to Company in sections 5A, 6, 7, 17 and 50 shall be interpreted 
as references also to such concern.” 


3. In sub-section (1) of section 40 of the said Act, for 
clauses (a) and (b) the following ee shall be substituted, 
namely :— 

“(a) that the purpose of the A is to obtain land for 
the erection of dwelling-houses for workmen employed by the Com- 
pany or for the provision of amenities directly connected therewith, 
or 

(b), that such acquisition ig needed for the construction of 
some work, and that such work is likely to prove useful to the 
public.’ 

4. In section 41 of the said Act, — 

(a) after the word “that’ where it first occurs; the follow- 
ing words shall be inserted, namely :— 

“the purpose of the proposed acquisition is to obtain land 
for the erection of dwelling-houses for workmen employed by the 
Company or for the provision of amenities directly connected there- 
with, or that”; and 

(b) for clauses (4) and (5) the following clauses shall be 
Rubsututee namely :— 

“(4) where the acquisition i is for the, purpose of erecting 
dwelling-houses or the provision of amenities connected therewith, 
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the time within which, the conditions on, which and the manner in 
which the dwelling-houses or amenities shall be erected or provided; 
and 

(5) where tHe acquisition is for the construction of any 
other work, the time within which and the conditions on which 
the work shall be executed and maintained, and the terms on which 
the public shall be entitled to use the work.” 





THE INDIAN WIRELESS TELEGRAPHY ACT, 1933. 
Act No. XVII or 1933. 
[11th September, 1933. 


An Act to regulate the possession of wireless telegraphy apparatus. 


WHEREAS it is expedient to regulate the possession of wireleas 
telegraphy apparatus in British India; it is hereby enacted as 
follows :— 

1, (1) This Act may be called THE INDIAN WimeELEss TELE- 
GRAPHY Act, 1933. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

(3) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gasette of Irdia, 
appoint. 

2. In this Act, unless there is anything repugnant in the 
subject or context— . 

(1)! “wireless communication” means the making, trans- 
mitting or receiving of telegraphic, telephonic or other communi- 
cations by means of electricity or magnetism without the use of 
wires or other continuous electrical conductors between the trans- 
mitting and the receiving apparatus; 

(2) “wireless telegraphy apparatus’ means any apparatus, 
appliance, instrument or material used or capable of use in wirless 
communication, and includes any, article determined by rule made 
under section 10 to be wireless telegraphy apparatus, but does not 
include any such apparatus, appliance, instrument or material com- 
monly used for other electrical purposes, unless it has been specially 
designed or adapted for wireless communication or forms part of 
some apparatus, appliance, instrument or material specially so 
designed or adapted, nor any, article determined by rule made 
under section 10 not to be wireless telegraphy apparatus; and 

(3) “prescribed’? means prescribed by rules made under 
section 10. 


3. Save as provided by section 4, no person shall posses$ 


wireless telegraphy apparatus except under and in accordance with 
a license issued under this Act. . 


xvi oF 1933.] INDIAN WIRELESS TEL. ACT. 39 


4. The Governor-General in Council may by rules made 
under this Act exempt any person or any ckss of persons from 
the provisions of this Act either generally or subject to prescribed 
conditions, or in respect of specified wireless telegraphy apparatus. 


5. The telegraph authority constituted under the Indian 
Telegraph Act, 1885, shall be the authority competent to issue 
licenses to possess wireless telegraphy apparatus under this Act, 
and may issue licenses in such manner, on such conditions and 
subject to such payments as may be prescribed. 


6. (1) Whoever possesses amy wireless telegraphy apparatus in 
contravention of the provisions of section 3 shall be punished, in 
the case of the first offence, with fine which may extend to one 
hundred rupees, and, in the case of a second or subsequent offence, 
with fine which may extend to two hundred and fifty rupees. 

(2) For the purposes of this section a Court may presume 
that a person possesses wireless telegraphy apparatus if such 
apparatus is under his ostensible charge, or is located in any 
premises or place over which he has effective control. 

(3) If in the trial of an offence under this section the accused 
is convicted, the Court shall decide whether ary apparatus in respect 
of which an offence has been committed should be confiscated, 
and, if it so decides, may order confiscation accordingly. _ 

7. (1) A Presidency Magistrate, or a Magistrate of the first 
calss or a Magistrate of the second class specially empowered by 
the Local Government in this behalf, may issue a warrant for ‘the 
search, at any time between sunrise and sunset, of any building, 
vessel or place in which he has reason to believe that any wireless 
telegraphy apparatus, m respect of which an offence punishable 
under section 6 has been committed, is kept or concealed. 

(2) The officer to whom a search warrant under sub-sec- 
tion (1) is addressed may enter into any building, vessel or place 
mentioned in the warrant and seize any wireless telegraphy appara- 
tus in respect of which he has reason to believe an offence under 
section 6 has been committed. 

8. All wireless telegraphy apparatus confiscated under the 
“provisions of sub-section (3)' of section 6, and all wireless tele- 


graphy apparatus having no ostensible owner shall be the property’ 
of the Governor-General in Council. 
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9. A Court inflicting a fine as punishment for any offence 
under section 6 or under the rules made under section 10 may direct 
that the amount of the fine or any part of it shall be paid to the pre- 
scribed authority to be utilised for the benefit of the Indian State 
Broalcasting Service or a Broadcasting Service approved in this 
behalf by the Governor-General in Council 

10. (1) The GovernorGeneral in Council may, by notifica- 
tion in the Gasette of India, make rules for the purpose of carrying 
into effect the provisions of this Act. 

(2) In particular and without prejudice to the generality 
of the foregomg power, such rulg may provide for— . 
, ‘(@) determining that any article or class of article shalt 
be or shaH not be wireless telegraphy apparatus for the purposes 
of this Act; 
Gi) the exemption of persons or classes of persons under 


_ section 4 from the provisions of this Act; 


(#4) the manner of and the conditions governing the issue, 
renewal, suspension and cancellation of licenses, the form of 
licenses, and the payments to be made for the issue and renewal of 
licenses ; 

(iv) the maintenance of records containing details of the 
acquisition and disposal by sale or otherwise of wireless telegraphy 
apparatus possessed by dealers in wireless telegraphy apparatus; 

(v) the conditions governing the sale of wireless telegraphy 
apparatus by dealers in and manufacturers of such apparatus ; and 

(15) determining the authority referred to in section 9. ` 

(3) In making a rule under this section the Governor-General 
in Council may direct that a breach of it shall be punishable with 
fine which may extend to one hundred rupees. 

11. Nothing in this Act contained shall authorise the doing of. 
anything prohibited under the Indian Telegraph Art, 1885, and no 
license issued under this Act shall authorise any person to do any- 
thing for the doing of which a license or permission under the 
Indian Telegraph Act, 1885, is necessary. 


THE INDIAN INCOME-TAX (SECOND AMENDMENT) 
l ACT, 1933. 
Acrt No. XVIII or 1933 
[11th September, 1933. 
An Act further to amend the Indian Income-tax Act, 1922, 
i for certain purposes. 
. WHAEREAS itis expedient further to amend the Indian Income- ° 


fae Act, 1922, for the Purposes hereinafter pearing: it is hereby 
enacted as follows :— 
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1. This’Act may be caled THE Inpian INcoME-TAX (SECOND 
AMENDMENT) Act, 1933. 

. 2, In section 5 of the Indian Income-tax Act, 1922 (herein- 
after referred to as the said Act),— 

(a) for sub-section (3) the following sub-section shall be 
substituted, namely :— 

“(3) The Governor-General in Council may appoint a 
Commissioner of Income-tax for any area specified in the order 
of appointment.’’; 

(b) in sub-section (4),— 

(i) for the words “in respect of such classes of persons 
and such classes of income” the words “in respect of such persons 
or classes of persons and of such incomes or classes of income” 
shall ‘be substituted, and 

(ii) after the words “in respect of such areas as the Com- 
missioner of Income-tax may dinect’’ the following words shall 
be inserted, namely :— 

“and, where two or more Assistant Commissioners of 
Income-tax or Income-tax Officers have been appointed for the same 
area, in accordande with any orders which the Commissioner of 
Income-tax may make for the distribution and allocation of the work 
to be performed”; and 

(c) in sub-section (6), for the word “province’’ the word 
“area” shall be substituted. 

3 In the first proviso to section 8 of the said Act, after the 
word “Provided’’ the word “,further,” shall be inserted, and before 
the said proviso as so amended the following proviso shall be 
inserted, namely :— 

“Provided that no income-tax shall be payable under this 
section by the assessee in respect of any sum deducted from such 
interest by way of commission by a banker realizing sudh interest on 
behalf of the assessee:’’. 

4. For clause (iv) of sub-section (1) of section 9 of the said 
Act the following clause shall be substituted, namely :— 

“(iv)} where the property is subject to a mortgage, or other 
capital charge, the amount of amy interest on such mortgage or 
charge; where the property is subject to a ground rent, the amount 
of such ground rent; and where the property has been acquired 
with borrowed capital, the amount of any interest payable on such 
capital and not specifically charged upon the property itself ;”. 

5 For sub-section (2) of section 11 of the said Act the 
following sub-section shall be substituted, namely :— 

‘(2) Such profits or gains shall be computed after making 
the following allowances, namely :— i 
° (i) any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purposes of such profession 
or vocation, and not being personal expenses of the aasessee; 
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'(#) in respect of depreciation of buildings and depreciation 
and obsolescence of machinery, apparatus, appliances, plant, furni- 
ture or other capital assets being the property of the assessee and 
used solely for the purposes of such profession or vocation, the 
allowances specified in clauses (w) and (vi) of sub-section (2) 
of section 10 subject to all the qonditions specified in those clauses.” 


6. In sub-section (1) of section 16 of the said Act, for the 
words and figure “the provisos to section 8’’ the words and figure 
“the second and third provisos to section 8” shal be substituted, 


7. In section 18 of the said Act,— 
(a) sub-section (1) shall be omitted; 
(6) in sub-section (2), after the word “incometax’’ the 
words “but not super-tax’’ shall be inserted; 
(c) in sub-section (3),— 

(i) after the word “shall” the words “unless otherwise 
prescribed in the case of any security of the Government of India’? 
shall be inserted, 

(#) after the word “income-tax” the words “but not 
super-tax’’ shall be inserted, and 

(#4) the folowing proviso shall be added, namely :— 

“Provided that where the Income-tax Officer gives a 
certificate in writing (which certificate he shall give in every proper 
casc on the application of the assesser) that tn the hest nf his belief 
the total income of a recipient will be less than the minimum 
liable to income-tax or wilf be Hable to a rate of income-tax less 
than the maximum rate, the person responsible for paying any 
income herein referred to to such recipient shall, until such certifi- 
cate is cancelled by the Income-tax Officer, pay the income without 
deduction or deduct the tax at such less rate, as the case may be.”; 

(d) after sub-section (3) as so amended the following sub- 
sections shall be inserted, namely :— 


“(3A) Where the Income-tax Officer has reason to believe 
that the total income of any person residing out of British India 
to whom any interest not being ‘Interest on Securities’ is payable, 
will in any year exceed the maximum amount which is not charge- 
able with super-tax under the law for the time being in force, he 
may, by order in writing, require the person responsible for paying 
such interest to such person to deduct at the time of payment income- 
tax and super-tax at the rates determined by the Income-tax Officer 
to be applicable to the total income of such person in that year. 

(3B) Where the person responsible for paying any 
interest not being ‘Interest on Securities’ to any person pays to 
that person in any year an amount of such interest exceeding in 
the aggregate the maximum amount which is not chargeable with 
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super-tax under the law for the time being in force, the person 
responsible for paying such interest shall, if he has not reason to 
believe that the recipient is resident in British India, and no order 
under sub-section (3A). has been received in respect of such 
recipient, deduct at the time of payment income-tax on the 
total amount of such interest at the rate appropriate to such total, 
and super-tax on the amount by which such total exceeds the maxi- 
mum amount not chargeable with super-tax at the rate applicable 
to such excess. 


(3C) Where the Income-tax Officer has reason to believe 
that any person, who is a shareholder in a company, is resident out 
of British India and that the totat income of such person will in 
any year exceed the maximum amount which is not chargeable to 
super-tax under the law for the time being in force, he may, by 
order in writing, require the principal officer of the company to 
deduct at the time of payment of any dividend from the company 
to the shareholder in that year super-tax at such rate as the Income- 
tax Officer may determine as being the rate applicable in respect 
of the income of the shareholder in that year. 


(3D) If in any year the amount of any dividend or the 
aggregate amount of any dividends paid to any shareholder by a 
company (together with the amount of any income-tax payable by 
the company in respect thereof) exceeds the maximum amount of 
the total income of a person which is not chargeable to super-tax 
under the law for the time being in force, and the prindipal officer 
of the company has not reason to believe that the shareholder is 
resident in British India, and no order under sub-section (3C) has 
been received in respect of such shareholder by the principal officer 
from the Income-tax Officer, the principal officer shall at the time 
of payment deduct super-tax on the amount of such excess at the 
rate which would be applicable under the law for the time being in 
force if the amount of such dividend or dividends together with 
the amount of such income-tax as aforesaid) constituted the whole 
total income of the shareholder. ”; 


(e) in sub-section (5), after the word “income-tax” the 
words “or super-tax’’ shalb be inserted ; 
(f) in sub-section (7),— 


(4) after the words “as required by’’ the words “or under” 
shall be inserted, and far the word “personally’’ the words “an 
asseasee’* shall be substituted, and 


(#) the folowing proviso shall be added, namely :— 


“Provided that the Income-tax Officer shall not make a 
“direction under sub-section (1) of section 46 for the recovery of 
any penalty from such person unless satisfied that such person has 
wilfully failed to deduct and pay thé tax.’’; and 
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(g) in sub-section (9), after the word “tncome-tax’’, in 
both places where it occurs, the words “or super-tax” shall be in- 
serted, and for the word, brackets and figure “sub-section (3)’’, 
the words, brackets and figures “sub-section (3), (3A), (3B), 
(3C) or (3D)” shall be substituted. 


8. In section 19 of the said Act, for the words and figures 
“any other head than those mentioned in sub-section (1) of sec- 
tion 18” the words “any head other than ‘salaries’ or ‘interest on 
securities’ ” shall be substituted. 


9. After section 20 of the said Act the folhowing section shall 
be inserted, namely :— 


“20A. The person responsible for paying any interest not 
being ‘Interest on Securities’ shall, on or before the fifteenth day 
of June in each year, furnish to the prescribed officer a return in 
the prescribed form and verified in the prescribed manner of the 
names and addresses of all persons to whom during the previous 
financial year he has paid interest or aggregate interest exceeding 
such amount not being less than one thousand rupees as may be pre- 
scribed in this behalf, together with the amount paid to each 
such person. ” 

10. In section 24 of the said Act, — 

(a) in sub-section (2), after the words “any member of such 
firm” the words “or any person who being a minor bas been 
admitted to the benefits of partnership in such firm“ shall be inser led ; 
and 

(b) to the same sub-section as so amended the foHowing 
shall be added, namely :— 

“or to his share of the benefits of partnership, as the case 
may be”. 
11. After section 24 of the said Act the following sections 
shall be inserted, namely :— 


“24A. (1) When it appears to the Income-tax Officer that 
any person may kave British India durimg the current financial 
year, or shortly after its expiry, and that he has no present intention 
of returning, the Income-tax Officer may proceed to assess him on 
his total income for the period from the expiry of the last previous 
year for which he has been assessed to the probable date of his 
departure from British India. For each completed previous year 
included in this period an assesament shall be made on the total 
income of such person at the rate at which it would have been 
had such income been fully assessed, and for the period from the’ 
expiry of the last of such previous years to the probable date of 
departure, the Income-tax Officer shall estimate the total income 
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of such person and assess it at the rate in force for the financial year: 


in which such assessment is made: 

Provided that nothing herein contained shall authorise an 
Income-tax Officer to assess any income, profits or gains which have 
escaped assessment or have been assessed at too low a rate in respect 
of which he is debarred from issuing a notice under section 34. 


(2) For the purpose of making an assessment under sub- 
section (1), the Income-tax Officer may serve a notice upon sudh 
person requiring him to furnish, within such time not being less 
than seven days as may be specified in the notice, a return in the 
same form and verified in the same manner as a return under sub- 
section (2) of section 22, setting forth (along with such other 
particulars as may be provided for in the notice) his total income 
for each of the completed previous years comprised in the period 
first referred to in sub-section (1) and his estimated total income 
for the period from the expiry of the last such, completed previous 
year to the probable date of his departure ; and the provisions of this 
Act shall, so far as may be, apply as if the notice were a notice issued 
under sub-section (2) of section 22. 


24B. (1) Where a person dies, his executor, administrator 
or other legal representative shall be liable to pay out of the estate 
of the deceased person to the extent to which the estate is capable of 
meeting the charge the tax assessed as payable by such person, or 
any tax which would have been payable by him under this Act if he 
had not died. 

(2) Where a person dies before he is served with a notice 
under sub-section (2) of section 22 or section 34, as the case may 
be, the Income-tax Officer may serve on his executor, administrator 
or other legaf representative a notice under sub-section (2) of 
section 22 or under section 34, as the case may be, and may proceed 
to assess the total income of the deceased person as if such executor, 
administrator or other legal representative were the assessee. 

(3) Where a person dies, without having furnished a return 
which he has been required to furnish under the provisions of sub- 
section (2) of section 22, or having furnished a return which the 
Income-tax Officer has reason to believe to be incorrect or incomplete, 
the Income-tax Officer may make an assessment of the total income 
of such person and determine the tax payable by him on the basis of 
such assessment, and for this purpose may require from the executor, 
administrator or other legal representative of the deceased person 
any accounts, documents or other evidence which he might under 
the provisions of sections 22 and 23 have required from the deceased 
person.” 


12. In section 30 of the said Act— 
š (a) in sub-section (1), after the words “objecting to a 
refusal of an Income-tax Officer” the words “to register a firm 
under section 26A or” shall be inserted, and - 
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(b) in sub-section (2), after the words “objected to” the 
words “or of the intimation of the refusal to HENE a firm under 
section 26A,’’ shall be inserted. 1 of 


-13. In sub-section (3) of section 31 of the said Act,— 

(a) after the words “in the case of an order refusing’’ the 
words “to register a firm under section 26A or’ shall be inserted, 
and 

(b) tn sub-clause (c), for the words “to make a fresh 
assessment” the words “to register the firm or to make a fresh 
assessment, as the case may be’* shall be substituted. 


14. In sub-section (1) of section 32 of the said Act, for the 
words “the making of such order’’ the words “the date on which 
he was served with notice of such order” shall be substituted. 


15: To section 38 of the said Act the following clause shall 
be added, namely :— 


“(3) require any person whom he has reason to believe to 
be engaged in business, to furnish hint with a return containing 
particulars of the location and style of his principal place of business, 
and of his branch businesses, if any, the names and addresses of his 
partners in any business, and the extent of his own share and the 
shares of all such partners in the profits of such business or 
businesses!” i 


16. To sub-section (2) of section 46 of the said Act the 
following proviso shall be added, namely :— 

“Provided that without prejudice to any other powers of the 
Collector in this behalf, he shall for the purpose of recovering the 
said amount have in respect of the attachment and sale of debts due 
to the assessee the powers which under the Code of Civil Proce- 
dure, 1908, a Civil Court has im respect of the attachment and sale 
of debts due to a judgment-debtor for the purpose of the recovery 
of an amount due under a decree.” 


17. In section 48 of the said Act, — 
(a) in sub-section (1),— 

(i) after the word “declared” the following words shall 
be inserted, namely :— 

“or that his total income in such year is below the minimum 
chargeable with income-tax’’, and 

(#) after the words “between those rates” the following 
words shall be added, namely :— 


“or at the rate applicable to the profits and gains of the, 
company at the time of the declaration of such Guides’, as the” 
case may be”; ; 
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(b) in sub-section (2),— 


(1) after the words “registered firm’’ the words “or any 
person who being a minor has been admitted to the benefits of 
partnership in such firm” shall be inserted, 


(#) after the words “of that year’’ the following words 
shall be inserted, namely :— 

“or that his total income of the previous year was below 
the minimum chargeable with income-tax’’, and 

(#4) after the words “betweerr those rates” the following 
words shall be added, namely :— 


“or at the rate at which income-tax has been levied, as the 
case may be’’; and 
(c) in sub-section (3) ,— 
(+) after the words “in that year” the following words 
shall be inserted, namely :— 


“or that his total income of the previous year was below 
the minimum chargeable with income-tax”, and 

(#) after the words “between those rates’ the following 
words shall be added, namely :— 


“or at the rate at which income-tax has been deducted, as 
the case may be’’. 


18.. After section 48 of the said Act the following section 
shall be inserted, namely :— 


“48A. (1) If in any case not provided for by section 48 or 
by the provisions relating to refunds elsewhere contained in this 
Act the Income-tax Officer is satisfied, upon claim made in this 
bebalf, that tax has been paid by or on behalf of any person with 
which he was not properly chargeable or which was in excess of 
the amount with which he was properly chargeable, the Income- 
tax Officer sha} allow a refund to such person of the amount so 
paid or so paid in excess. 

(2) The Assistant Commissioner in the exercise of his appel- 
late powers, or the Commissiomer in the exercise of his appellate 
powers or powers of revision if satisfied to the lke effect shall in 
dike manner cause a refund to be made by the Income-tax Officer 
of any amount found to have been wrongly paid or paid in excess. 

(3) Nothing in this section shall operate to validate any 
objection or appeal which is otherwise invalid or to authorise the 
revision of any assessment or other matter which has become final 
and conclusive, or the review by any officer of a decision of his own 
which is subject to appeal or revision, or where any relief is speci- 
ically provided elsewhere in this Act, to entitle any person to 
any relief other or greater than that relief,” 
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19. After section 49 of the-said Act the following sections 
shall be inserted, namely :— i 


t 


“49A, Where under any of the provisions of this Act, a 
refund is found to be due to any person, the Income-tax Officer, 
Assistant Commissioner or Commissioner, as the case may be, 
may, in ‘Keu of payment of the refund, set off the amount to be 
refunded, or any part of that amount against the tax, if any, 
remaining payable by the person to whom the refund is due. 

49B. Where through death, incapacity, bankruptcy, liquida- 
tion or other cause, a person who would but for such cause have 
been entitled to a refund under any of the provisions of this Act} 
or to make a claim under section 48 or 48A or 49, is unable to 
receive such refund or to make such claim, his executor, adminis- 
trator or other legal representative, or the trustee or receiver, as 
the case may be, shall be entitled to receive such refund or to make 
such claim for the benefit of such person or his‘estate.’? 


20. After section 50 of the said Act, the following section 
shall be inserted, namely :— 


“SOA. (1) Any person objecting to a tefusal of an Income- 
tax Officer to allow a claim to a refund under section 48 or 48A of 
49. or to the amount of the refund made in any suche case, aca ‘appeal 
to the Assistant Commissioner. 


(2) The appeal shall be presented’ within thirty days of 
the date on which the refusal of the refund or'the amount’ of the 
refund allowed was communicated to the appellant. 


-(3)' The appeal shall be made ‘in ‘thé prescribed form and 
shall be verified in the prescribed manner. 


(4) The Assistant Commissioner may, after giving the 
appellant an opportunity of beng: heard, pass such GENET, as he 
thinks fit. eos mot 


21.’ In clause (c) of section 51 of the said Act, after the word 
and figures‘ “section 19A,” the word and figures “section 20A 
shall be inserted: 


22, In section 52 of the said Act, after’the words and figures 
“section 19A or” the words and figures “Section 20A or” shall.be 
inserted, and after the word and figures “section 33A” the words 
and figures “or sub-section (3), of section SOA”? shall be inserted. 
A l l 


' 23: In the first proviso to sub-section (2) of section 54 of 
the said Act, after clause (c); the following clause shall be inserted ; 
namely :-— 
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“(cec) of any such particulars occasioned by the lawful exer- 
cise by a public servant of his powers under the Indian Stamp Act, 
1899, to impound an insufficiently stamped document, or”. 

24. In section 57 of the said Act, sub-sections (2) and (3) 
shall be omitted, and sub-section (4) shall be re-numbered as sub- 
section (2). , 

25. In section 58 of the said Act, — 

(a) in sub-section (1),— 

(+) for the word “except” the words “relating to the 
charge, assessment, collection and recovery of income-tax except 
those contained in” shall be substituted, and for the words and 
figure “the provisos to section 8’’ the words and figure “the second 
and third provisos to section 8” shall be substituted, 

(#) the figures “18”, where they occur between the figures 
“17” and “19”, shall be omitted, 

(#4) for the word and figures “and 48’’ the words, figures 
and letters “48, 58F and sub-sections (2) and (3) of section 58G” 
shall be substituted, and 

(sv) the proviso shall be omitted; and 

(b) in sub-section (2), before the word and figures “‘sec- 
tion 57” the words, brackets, figures and letters “sub-sections (3A), 
(3B), (3C) and (3D) of section 18” shall be inserted. È 

26. In section 58G òf the said Act, — 

(a) sub-sections (1) and (2) shall be re-numbered as sub- 
sections (2) and (3), and before sub-section (2) as so renumbered 
the following sub-section shall be inserted, namely :— 

“(1) Where the accumulated balance due to an employee 


participating in a recognised provident fund becames payable, such . 


accumulated balance shall be exempt from payment of super-tax 
except to the extent of an amount equal to the aggregate of the 
amounts of super-tax on annual accretions that would have been 
payable under section 58E up to the first day of Aprik, 1933, if 
the Indian Income-tax (Second Amendment) Act, 1933, had come 
into force on the 15th March, 1930.’’; 

(b) in sub-section (2) as now renumbered, the words “and 
super-tax” shall be omitted; and f 

(c) in sub-section (3) as now re-numbered, for the word, 
brackets and figure “sub-section (1)”’, the word, brackets and 
figure “sub-section (2)” shall be substituted. 

27. In sub-section (2) of section 60 of the said Act, after 
the words “in advance’ the words “or by reason of his having 
received in any one financial year salary for more than twelve 
months’’ shall be inserted. f 

28. In section 66 of the said Act,— 

(@) in sub-seotion (2), after the word and figures “sec- 


tipn 32” the words and figures “or of an order under section 33° 


enhancing an assessment or otherwise prejudicial to him” shall be 
inserted ; 
7 
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(b) before the existing proviso to sub-section (2) the 
following proviso shall be inserted, namely :— 


“Provided that a reference shall lie from an order under 
section 33 only on a question of law arising out of that order itself, 
and not on a question of law arising out of a previous order under 
section 31 or section 32, revised by the order under section 33:”; 

(c) in the existing proviso to sub-section (2),— 

(i) after the word “Provided’’ the word “further” shall 
be inserted, f 

(#) after the word “question’’ the following words shalt 
be inserted, namely:— _ 

“or if the Commissioner rejects the application on the 
ground that it is time barred or otherwise incompetent, or if, in 
exercise of his powers under sub-section (3), the Commissioner 
refuses to state the case,’*, and 

(ši) after the word “may” the words “within thirty days 
from the date on which he receives notice of the order passed by 
the Commissioner’’ shall be inserted ; 

(d)! after sub-section (3) the following sub-section shall, 
be inserted, namely :— 

“(3A)\ If, on apy application “being made under sub- 
section (2), the Commissioner rejects it on the ground that it is 
time-barred, the assessee may , within two months from the date on 
which he is served with notice of the order of the Commissioner, 
apply to the High Court, and the High Court, if it is not satisfied 
of the correctness of the Commissioner’s decision, may require the 
Commissioner to treat the application as made within the time 
allowed under sub-section (2).”; and 

(e) after sub-section (7) the following sub-section shall be 
inserted, namely :— 

“(7A) Section 5 of the Indian Limitation_Act, 1908, shall 
apply to an application to the High Court by an assessee under sub- 
section (3) or sub-section (3A).” 





THE INDIAN RAILWAYS (AMENDMENT) ACT, 1933. 





Acr No. XIX oF 1933. 


[1Lth September, 1933. 
An Act furthion to amend the Indiom Rathways Act, 1890, 
for a certain purpose. 
Wuenrzas it is expedient further to amend the Indian Railways 


Act, 1890, for the purpose hereinafter appearing ; It is hereby enacted 
as follows :-— 


° 
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1. This Act may be called THE INDIAN RAILWAYS Gans 
MENT) Act, 1933. 


2. After section 51 of the Indian Railways Act, 1890, the 
following section shall be inserted, namely :— 


“S1A.(1) Any railway company, not being a company for 
which the Statute 42 and 43 Vic., Chap 41, provides, may frame 
a scheme for the provision and maintenance of a motor transport 
or air-craft service for passengers, animals or goods with a terminus 
at or near a station on the raikway. owned or managed by such 
company 


(2) The scheme shall be submitted to the Governor-General _ 


in Council, who, after consultation with the Local Governmert or 
Local Governments concerned, may sanction it, subject to such 
modifications and conditions as he may prescribe. 

(3) The scheme shall be published in the Gasette of India 
and thereupon the railway company shall, subject to sub-section (4), 
have the power to provide and maintain a service in accordance 
therewith 

(4) In respect of any service provided and maintained 
by any railway company under this section;— 

(a) the company shall be deemed not to be a railway 
administration for the purposes of this Adt or of any other enact- 
ment affecting railways, and no property used exclusively for pur- 
poses of the service shall be deemed to be included in the railway 
or its rolling stock; and 

(b) all enactments and rules for the time being in force 
relating to motor vehicles, air-craft and roads shall apply 

accordingly 
(5) The Governor-General in Council, after consultation 
with the Local Government or Local Governments concerned, may, 
by notification in the Gasette of India, after giving the railway com- 
pany six months’ notice of his intention so to do, withdraw his 
sanction to any scheme sanctioned under sub-section (2) or i 
modify the scheme or impose further conditions on it.” 


THE COTTON TEXTILE INDUSTRY PROTECTION 
(SECOND AMENDMENT) ACT, 1933. 





Acrt No. XX oF 1933. 
[20th September, 1933. 
An Act further to amend the Cotton Textile Industry (Protectiony 
Act, 1930. 
WHEREAS it is expedient to continue for a further period the 
protection already given to the cotton textile industry in British 


Short title. 


Amendment 
of sections 
2 and 3, Act 
XVII of 
1930. 


Short title. 
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India, and for that purpose further to extend the operation. of the 
duties imposed by the Cotton Textile Industry (Protection) Act, 
1930; It is hereby enacted as follows :— 

1. This Act may be called THE Cotron TEXTILE INDUSTRY 
PROTECTION (SECOND AMENDMENT)’ Act, 1933. ~ 

2. In sub-section (2) of section 2, and in sub-section (2). of 
section 3 of the Cotton Textile Industry (Protection), Act, 1930, 
for the word and figures “October, 1933” the word and figures 
“March, 1934” shall be substituted. 


THE INDIAN ARBITRATION (AMENDMENT) ACT, 1933. 


Act No. XXI or 1933. 


[21st September, 1933. 
An Act further to amend the Indian Arbitration Act, 1899, 
for a certain purpose. 


WHEREAS it is expedient further to amend the Indian Arbitra- 


tion Act, 1899, for the purpose hereinafter appearing; It is hereby 
enacted as follows :— 


1. This Act may be called THE INDIAN ARBITRATION (AMEND 
MENT) Act, 1933. 


: 2. In section 19 of the Indian Arbitration Act, 1899, for the 
words “the Court”, where they first ocour, the words “the judicial 


_ authority before which the proceedings are pending’’ shall be sub- 


stituted, and for the said words where they occur for the second 
time, the words “such authority” shall be substituted. 


THE CANTONMENTS (HOUSE-ACCOMMODATION 
AMENDMENT) ACT, 1933. 


‘Act No. XXII or 1933. 


[21st September, 1933. 
An Act further to amend ihe Cantonments (House-Accommodation) 
Act, 1923, for a certoin purpose. 
WHEREAS it is expedient further to amend the Cantonments 
(House-Accommodation)' Act, 1923, for the purpose hereinafter 
appearing; It is hereby enacted as follows:— 


1. This Act may be called Taz Cantonments (House 
ACCOMMODATION AMENDMENT) Act, 1933. 
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2. In sub-section (1) of section 15 of the Cantonments 
(House-Accommodation) Act, 1923 (hereinafter referred to as the 
said Act), the following proviso shaW be added, namely :— 

“Provided that where an appeal has been made to the Officer 
Commanding the District under section 30, the period of thirty 
days shall be reckoned from the date on which the owner received 
notice of the result of the appeal under sub-section (2) of 
section 32 ” 

3. In sub-section (2) of section 16 of the said Act, the 
following proviso shall be added, namely :— 

“Provided that where an appeal has been made to the Officer 
Commanding the District under section 30, the period of thirty days 
shall be reckoned from the date on which the owner received notice 
of the result of the appeal under sub-section (2) of section 32.” 


4. In section 30 of the said Act, for the words “twenty-one 
days” the words “ten days” shall be substituted 


5. Section 32 of the said Act shall be numbered as sub-section 
(1) of section 32, and the following sub-section shall be added, 
namely :— ; 

“(2) Notiœ of the result of the appeal shall be given to the 
appellant as soon as may be, and, where the appellant is a tenant 
of the house, to the owner of the house also.’’ 


THE MURSHIDABAD ESTATE ADMINISTRATION ACT, 
1933 - 





Act No. XXIII or 1933. 
[21st September, 1933. 
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SEcTiIows. 


17. Investigation to be deemed a judicial proceeding. 
18. Power to order production of accounts, papers, etc., and evidence 
of title. 

19. Powers of Manager for realisation of rents, etc. 

20. Power to lease. 

21. Power of Manager to contract and take action for the benefit of 
the estate. 

22. Powers of supervision and control. 

23. Manager to be deemed a public servant. ` 

4. Recovery of fines. 

25. Bar of suits, etc., against certain persons. 

26. Power of Local Government to make orders. 

27. Effect of withdrawal from entry by Secretary of State. 

28. Power to make rules. 


An Act to provide for the appointment of a Manager on behalf of 
the Secretory of State of the properties of the Nowab Bahadur 
of Murshidabad and to define the powers and duties 
of the Manager. 


Wuereas the Murshidabad Act, 1891, confirming and giving 
effect to an Indenture between the Secretary of State and the Nawab 
Bahadur of Murshidabad Amir-ul-Omrah, provides that in case 
the said Nawab Bahadur or any of his lineal heirs male successors 
to the titles shall contravene amy of the terms of the said Indenture 
or shall disable himself from duly maintaining the dignity of his 
position and station it shall be lawful for the Secretary of State for 
the time being to enter into and upon the immoveable properties 
mentioned in the Indenture and to exercise certain powers therein 


- specified in the manner therein set forth ;AND WHEREAS it is expedient 


to make further provision for the due exercise of these powers by 
the Secretary of State by the appointment of a Manager who shall 
on behalf of the Secretary of State exercise the powers aforesaid, 
and by defining the duties and powers of such Manager, and the 
manner in which the rents, issues and profits of the immoveable 
properties of the estate and the monthty sum of Rs. 19,166-10-8 
payable from the Government Treasury at Berhampore in the 
district of Murshidabad in Bengal shall be applied; AND WHEREAS 
it is further expedient to afford to the Nawab Bahadur protection 
against the disabilities to which he is exposed by reason of his 
embarrassed circumstances and to prevent further increase in his 
debts and to provide means for such repayments to his creditors 
as are compatible with the payment to the Nawab Bahadur of a 
sum sufficient for the maintenance of his position and dignity; It 
is hereby enacted as follows :— 


1. (1) This Act may be called Taz Mursnmazap ESTATE 
ADMINISTRATION Act, 1933 . 


(2) It extends to the whole of British India, meiumye of 
British Baluchistan and the Sonthal Parganas 
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2. In this Act, unless there is anything repugnant in the sub- 
ject or context,— 


(1) “immoveable properties of the estate” means the pro- 
perties contained in the Schedules of immoveable property annexed 
to the Indenture included in and confirmed by the Murshidabad 
Act, 1891, with amy additional immoveable property added thereto 
under sub-section (1) of section 3 of that Act; and includes all 
immoveable property aoquired under the provisions of section 32 
of the Land Acquisition Act, 1894; ; 


(2) “issues and profits of the immoveable properties of the 
estate” includes ali money awarded under the Land Acquisition 
Act, 1894, as compensation for the aoquisition of any of the immove- 
able properties of the estate together with interest thereon ; 


(3) “Manager” means the officer appointed under section 3; 


(4) “Nawab Bahadur” means the Nawab Bahadur of Mur- 
shidabad for the time being; j 


(5) “Local Government” means the Government of Bengal; 
(6) “Board of Revenue” means the Board of Revenue, 


3 


(7) “prescribed” means provided for by this Act or by rules 
made under section 28. % 


3. The Local Government may, at any time after the Secre- 
tary of State has entered upon the immoveable properties of the 
estate in accordance with the provisions of the Murshidabad Act, 
1891, by an order published in the Calcutta Gazette appoint an officer 
for the management on behalf of the Secretary of State of the whole 
or any portion of these properties and of the rents, issues and 
profits thereof and for the reception and application of the monthly 
sum of Rs. 19,166-108 payable from the Government Treasury 
at Berhampore in the district of Murshidabad in Bengal: 


Provided that the management shall cease from such date as 
may be notified by the Local Government in the Calcutta Gazette 
as the date of withdrawal by the Secretary of State from entry upon 
the immoveable properties of the estate: 


` Provided algo that in the event of the death of a Nawab Baha- 
dur the management shall not continue for more than sixty days 
after the date of his death. ` 


4. On the publication of an order for the appointment of a 
Manager under section 3, the following consequences shall ensue :— 
first, all proceedings which may then be pending in any Civil 

Court in respect of any debts or liabilities to which the Nawab 
Bahadur may be subject shall be barred, and all processes, execu- 
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tions and attachments for or in respect of auch debts and liabilities 
shall become null and void; 


secondly, 30 long as such management continues, no suit or 
proceeding shall lie against:'the Nawab Bahadur, or the Secretary 
of State, or the Manager, in respect of any debt or liability to which 
the Nawab Bahadur is subject, nor shall the Nawab Bahadur be 
liable to arrest for or in respect of the debts and liabilities to which 
he was at the time of such publication subject or in execution of 
amy decree obtained before such publication nor shall his move- 
able property be liable to attachment or sale, under process of any 
Court for or in respect of such debts and liabilities; 


thirdly, so long as such management continues— 


(a) the Nawab Bahadur shall be incompetent to mortgage, 
charge, lease, settle or alienate the immoveable properties of the 
estate, or to grant valid receipts for the rents and profits arising 
or accruing therefrom ; i 


(b) such property shall be exempt from attachment or sale 
under process of any Court;. and - 


(c) the Nawab Bahadur shall be incapable of entering into 
any contract which may involve him in pecuniary liability; and 
fourthly, any amount awarded, before the entry of the 
Secretary of State upon the immoveable properties of the estate, 
under the Land Acquisition Act, 1894, by way of oompensation for 
immoveable properties of the estate acquired under that Act, if the 
amount has been invested in securities under section 32 of that 
Act or is deposited in Court pending such investment in land or 
securities, shall, together with all interest and other proceeds there- 
of not already paid to any person under the provisions of any law, 
be deliverable to the Manager on behalf of the Secretary of State 
to be disposed of in such manner as the Secretary of State may 
think fit. 
5. So long as the appointment of the Manager continues— 


(1) in every suit or appeal to which the Secretary of State 
in possession is a party the Manager shall be named as his repre- 
sentative for the purpose of such suit or appeal; 


(2) in every pending suit or appeal concerning the. pro- 
perties under management thé Secretary of State in possession shall 
be a party in place of the Nawab Bahadur and the Manager shall 
be named as the representative of the Secretary of State in posses- 
sion for the purpose of the suit or appeal; and no application in 
any such suit or appeal shall be made to the Court on behalf of 
the Secretary of State in possession except by the Manager; 

(3) the Court upon application by the Manager or by any * 
party to the suit may order that the plaint or memorandum of 
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appeal be amended so as to conform with the requirements of clause 
(1) or that the Manager be named as the representative of the 
Secretary of State in possession as required by clause (2) of this 
section. A 

6. (1) The Manager shall receive and recover all rents, issues 
and profits due in respect of the immoveable properties of the 
estate, and shall upon receiving such rents, issues and profits give 
receipts therefor. 


(2) The Manager shall receive the monthly sum of 
Rs. 19,166-10-8 payable from the Government Treasury at Berham- 
pore in the district of Murshidabad in Bengal and shall give receipts 
therefor. 


7. (1) From the sums received under sub-sections (1) and 
(2) of section 6, the Manager shall pay— 

first, to the Nawab Bahadur such monthly sum, not being in 
any case less than Rs. 9,583-5-4, as the Local Government may fix 
in this behalf; 

secondly, the Government revenue, cesses, rates and taxes 
and all debts and liabilities for the time being due or incurred to 
Government or to any local authority ; 

~ thirdly, in the case of property held by the Nawab Bahadur 

as tenant, the rent and cess due to the superior landlord in respect 
of the said property ; 

fourthly, the cost of such repairs and improvements of the 
immoveable properties of the estate as appear necessary to the 
Manager and are approved by the Board of Revenue, 
and shall apply the residue to the discharge ‘of the costs of the 
management, to the payment of expenditure incurred in litigation 
and to the settlement in accordance with the scheme approved by 
the Board of Revenue under section 14 of such debts and liabilities 
of the Nawab Bahadur as may be established under the provisions 
of this Act 

(2) Notwithstanding anything contained in sub-section (1), 
it shall be lawful for the Manager to pay out of the sums received 
under sub-sections (1) and (2) of section 6 any sum required to 
meet such expenditure on any other object or for any other pur- 
pose as the Secretary of State may from time to time sanction. 


8 As soon as may be after the publication of the order for 
the appointment of a Manager under section 3 the Manager shall 
publish in the prescribed manner a notice in English and Bengali 
calling upon all persons having claims against the Nawab Bahadur 
to notify such claims in writing to the Manager within six months 
from the date of the notice. 
be 9. Every such claimant shall, along with his claim, present to 
the Manager full particulars thereof, together with all documents 

8 : 
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on which he relies in support thereof, and the Manager may refuse 
to receive in evidence on the Claimant’s behalf at the investigation 
of the claim any document not so presented 


-10. Every debt or liability, except debts due or liabilities 
incurred to Government or to any local authority and rent due to 
a superior landlord from the. Nawab Bahadur as tenant of any 
property, which is not duly notified to the Manager within the time 
and in the manner mentioned in sections 8 and 9 shall be barred: 

Provided that if the-Manager is satisfied that the claimant was 
for reasonable cause unable to comply with the provisions of sec- 
tions 8 and 9, the Manager may admit his claim within a further 
period of six months from the expiration of the period of six 
months specified in section 8. 

11. The Manager shall in the prescribed manner determine 
the amount of the principal of all debts and liabilities not barred 
under section 10 justly due to the several creditors of the: Nawab 
Bahadur’ and to persons holding mortgages, charges or liens on 
the property of the Nawab Bahadur, and shall determine in like 
manner the interest, if any, due at the date of such determination 
in respect of such debts and liabilities and may reduce the rates of 
interest charged as appears to him just and proper 

12 The Manager may inquire into the sufficiency of the con- 
sideration for which any lease, settlement, grant, mortgage, charge 
or lien was given and whether it was given in contravention of the 
conditions of the Murshidabad Act, 1891, and if satisfied that the 
consideration was insufficient or that such lease, settlement, grant, 
mortgage, charge or_lien was given in contravention of the said Act 
may, by order in writing, set aside or modify such lease, settlement, 
grant, mortgage, charge or lien; and any such order, subject to the 
appeal provided in section 13, shall have the-force of a decree of a 
competent Civil Court and be enforceable as such. 


13 (1) An appeal shall lie to the Board of Revenue against 
any order by the Manager— 
(a) refusing to receive a document under section 9; or 
(b) refusing to admit a claim under the proviso te sec- 
tion 10; or 


(c) determining the amount of a debt or liability or of 
interest thereon, or reducing the rate of interest, under section 11; 
or 


(d) setting aside or modifying a lease, settlement, grant, 
mortgage, charge or lien under section 12. 


(2) If no such appeal is preferred within six weeks from 
the date of the order, the decision of the Manager shall, subject to® 
the provisions of section 22, be fmal. 
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14. (1) When the amount due in respect of the debts and lia- 
bilities mentioned in section 11 has been finally determined, the 
Manager shall prepare and submit to the Board of Revenue a sche- 
dule of such debts and liabilities, and a scheme for the settlement 
thereof in whole or in part out of the residue referred to in section 
7 annually available during the lifetime of the Nawab Bahadur; and 
the Board of Revenue may approve the scheme without modification 
or subject to such modification as it deems expedient. 


(2) The scheme shall provide for payment in full, as soon 
as may be, of— 


(a) first, arrears of wages due to servants of the Nawab 
Bahadur, determined in accordance with the foregoing provisions, 
and 7 

(b) secondly, claims of each creditor whose claims in the 
aggregate do not exceed five hundred rupees, as so determined ; 
and the scheme shall further provide that any balance left after meet- 
ing the above claims and each annual residue thereafter shall be 
distributed rateably among the other creditors of the Nawab Bahadur 
in payment of their claims, as so determined. 


15. The Manager may from time to time call for further and 
more detailed particulars of any claim preferred before him under 
this Act and may at his discretion refuse to proceed with the inves- 
tigation of the claim until such particulars are supplied. 


16. The Manager may for the purpose of any investigation 
under this Act summon and enforce the attendance of witnesses and 
compel them to give evidence, and compel the production of docu- 
ments, by the same means and as far as possible in the same manner 
as is provided in the case of a Civil. Court by the Code of Civil 
Procedure, 1908 


17. Every investigation canducted by the Manager with re- 
ference to any claim preferred before him under this Act, or to any 
matter connected with such claim, shall be deemed to be a judi- 
cial proceeding within the meaning of the Indian Penal Code; and 
every statement made by any person examined by or before the 
Manager with reference to any such investigation, whether upon 
oath or otherwise, shall be deemed to be evidence within the mean- 
ing of the said Code. 

18. (1) The Collector of Murshidabad may on the application 
of the Manager order all persons who are or were in the employ 
of the estate of the Nawab Bahadur to attend before him; and may 
order any person to deliver up any accounts, papers or moveable 
property belonging to the estate or any accounts or papers relating to 
- the immoveable property of the estate or to any other property 
of the- estate which the Manager has reason to believe are in such 
person’s possession or control; and may order all holders of tenures 
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or under-tenures on any such property to produce their titles to 
such tenures or under-tenures 

(2) Any person who refuses to comply with an order under 
sub-section (1) may be punished by the Collector of Murshidabad 
with fine not exceeding five hundred rupees: 


Provided that an appeal shall lie to the Board of Revenue 
against any order of fine passed ‚by the Collector under sub- 
section (2). 

Powers of 19. (1) The Manager shall have, for the purpose of realising 
Manager for and recovering the rents, issues and profits of the immoveable pro- 
Aegean perties of the estate, the same powers as the Nawab Bahadur would 
*" have had for such purpose had the Secretary of State not entered 
into the said properties, and all arrears of rent and all demands 
recoverable as rent, and all interest due on such arrears or demands 
shall together with ali costs incurred for realising the same be 

recoverable as public demands. 


(2) If such properties or any part thereof be in the posses- 
sion of any mortgagee or conditional vendee, the Manager may 
apply to the Collector within whose jurisdiction the property is 
situated, and the Collector shall cause the same to be delivered to 
the Manager as if a decree therefor had been made in his favour, 
but without prejudice to the mortgagee or vendee preferring his 
claim under the provisions elsewhere contained in this Act. 


. i (3) If such properties or any part thereof be in possession 
Receiver appoinred “by “a Court; the Manager may” apply ro~ 
the Court, and the Court shall-cause the same to be delivered to the 
Manager together with any receipts which may be in the hands of 
the Receiver or the Court at the time of the application. 


Power to 20. The Manager may, subject to the prescribed conditions, 
lease. make settlement of all or any of the immoveable properties of the 
estate and may for this purpose execute any lease‘or counterpart _ 
of a lease: . 
Provided that, unless the settlement is of a kind authorised by 
rule made under section 28, its terms and conditions shall have 
been previously approved by the Local Government. 


Power of 21 The Manager may enter into any contract or take any 

i aieri action which in his opinion is necessary for the proper care and 

take action, Management of the immoveable properties of the estate and of the 

for the rents, issues and profits thereof or for the maintenance of the posi- 

benefit of tion and dignity of the Nawab Bahadur and which is not inconsistent 

the estate. with any provision of this Act or with amy mule made under 
section 28: 

Provided that if he is not empowered by any other provision of 

this Act or by any rule made under section 28 to enter on such con- 

tract or to take such action he shall obtain the previous sanction of 
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the Board of Revenue before entering upon the contract or taking 
the action. 

` 22 (1) Al orders or proceedings of the Manager in the 
exercibe of his functions under this Act shal be subject to the 
supervision and control of the Board of Revenue. 

(2) All orders or proceedings of the Board of Revenue 
under this Act shall be subject to the supervision and control of 
the Local Government. 

(3) The supervising authority in each case may of its own 
motion review and if it thinks fit revise, modify or reverse any 
order or proceeding. 

23. The Manager shall be deemed to be a public servant 
within the meaning of section 21 of the Indian Penal Code. 


24. Any fine imposed under this Act shall be recoverable as 
a public demand. 


25. No suit or other legal proceeding shall lie against any 
person in respect of anything which is in good faith done or intended 
to be done under this Act. 

26. If at the time of the withdrawal of the Secretary of State 
from entry upon the immoveable properties of the estate, any diffi- 
culty arises in connection with the restoration to the Nawab Bahadur 


or to his successor of the properties and rights possessed and exer- ° 


cised by the Secretary of State, the Local Government may by order 
- authorise the doing of any matter or thing which appears to it 
necessary to facilitate such restoration. 

27. Notwithstanding anything contained elsewhere in this or 
any other Act, the withdrawal by the Secretary of State from entry 
upon the immoveable properties of the estate shall not have the 
effect of reviving any of the proceedings referred to in clause first 
of section 4 if the debt or liability in respect of which such pro- 
ceedings were instituted is barred under section 10. 


Nothing in section 4 shall bar the revival after such withdrawal 
of any other of the proceedings referred to in the said clause: 


Provided that no Court shall entertain any suit or proceed- 
ing against the Nawab Bahadur in which the amount claimed is in 
excess of the amount determined under section 11, 13 or 22 as the 
case may be, together with any further interest due thereon, or in 
which interest is claimed at a rate higher than the rate determined 
as just and proper under thoee sections. 


28. (1) The Board of Revenue may, with the previous sanc- 
° tion ‘of the Local Government, make rules for the purpose of carry- 
ing into effect all or any of the provisions of this Act., 


Powers of 
supervision 
and control. 
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(2) In particular, and without prejudice to the generality 
of the foregoing powers, such rules may provide for all or any of 
the following matters, namely :— 

(a) the security to be required from subordinate officers 
under this Act; 

(bY the procedure to be followed by the Manager in the 
discharge of his functions under this Act, the accounts which shall 
be kept by him, and the manner in which such accounts shall be 
audited ; 

(c) the terms, conditions and limitations under which 
teases may be granted; 

(d) the notices to be given under this Act and the man- 
ner of publication of such notices; ` 

(e) the procedure to be followed by claimants in present- 
ing claims, and by the Manager in the investigation of such claims; 

(f) the procedure to be followed in determining under 
section 11 the debts and fiabilities due to creditors and other 
persons ; 

(g) the allowance of interest on the principal of each 
of the debts and liabilities as determined under, section 11 from the 
date on which it was incurred to the date of the determination and 
on the aggregate amount of such debts and liabilities fram the date 
of the determination to the date of payment; 

(A), the preparation of the schedule of debts and lia- 
bilities and of the scheme referred to in section 14 and the order of 
payment of such debts and liabilities; 

(+) the powers of the Manager to make or sanction settle- 
ments; and 


(j) the procedure to be followed in appeals under this 


Act. 
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to provide for the control of the export of tea from India 
for the control of the extension of the cultivation of tea 
in British India. 


Wuerras it is expedient to provide for the control of the 
export of tea from India and for the control of the extension of the 
cultivation of tea in British India; It is hereby enacted as follows :— 


PRELIMINARY. 


1. (1) This Act may be called Tue Inpian TEA CONTROL 
Act, 1933. 


Short title, 
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(2) It extends to the whole of British India. 

(3) It shalt come into force on such date as the Governor- 
General in Council may, by notification in the Gasette of India, 
appoint. : 
(4) It shall not remain in force after the 31st day of March, 

1938 
Definitions. , 2- In this Act, unless there is anything repugnant in the sub- 
ject or context,— 
(a) “Committee” means the Indian Tea Licensing Com- 
mittee constituted under this Act; 
(b) “exported overseas’’ means exported by sea from British . 
India to any place outside India - other than the French and 
Portuguese Settkements bounded by India; 
(c) “prescribed’’ means prescribed by rules made under 
Act; 
(d) “tea” means— 
(+) in Chapter III, the plant Camellia Thea (Linn.), and 
(#) in Chapter II, the commodity known as tea made from 
the leaves of that plant, and includes green tea leaves ‘but excludes 
tea waste and Burmese pickled tea; and 
(e) the “Tea Licetising Resolution” means the Resolution 
of the Government of India published under Finance Department 
(Central Revenues) Notification No. 30, dated the 20th May, 1933. 


CHAPTER I. 
Tue INDAN TEA LICENSING COMMITTEE 


-Constitu- 3 (1) The Governor-General in Council shall constitute a 
Taian Tea e fea ae hes oo Licensing Committee, con 
Committee. (a) six members, one to be nominated by each of the follow- 
ing bodies, namely,— 
j (#) the Indian Tea Association, Calcutta, 
-(#) the Assam Branch of that Association, 
(##) the Surma Valley Branch of that Association, 
(w) the Dooars Planters Association, 
(v) the Indian Tea Planters Association, Jalpaiguri, 
a the Terai Indian Planters Association, Terai, acting together, 
an ; 
S (vi) the Darjeeling Planters Association and the Terai 
Planters Association, acting together; f 
(b) two members to be nominated by the Local Govern- 


ment of Assam, to represent tea estates owned by Indians in Assam, i 
one for the Assam Valley and the other for the Surma Valley; 
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(c) two members to be nominated by the United Planters 
Association of Southern India, one representing tea estates in British 
India, and the other representing tea estates in Indian States; 
and 

(d) one’member to be nominated by the Local Government 
of Madras to represent tea estates owned in Southern India by 
Indians: 

Provided that any nomination, made in accordance with 
the above provisions, of any member of the Licensing Committee 
constituted under the Tea Licensing Resolution, shall be deemed 
to have been duly made under this Act. 


(2) As soon as may be after the commencement of this Act 
the Governor-General in Council shall publish in the Gasette of 
India the names of all. members of the Committee. 


4. (1) If any authority or body fails to make within a reason- 
able time any nomination which it is entitled to make under section 3, 
the Governor-General in Council may himself nominate a member 
to fill the vacancy. 


(2) Where a member of the Committee dies, resigns, ceases 
to reside in India or becomes incapable of acting, the Governor- 
General in Council may, on the recommendation of the authority or 
body which is entitled to make the first nomination under section 3, 


or where such recommendation is not made within a reasonable time, 


then on his own initiative, nominate a person to fill the vacancy. 


(3) No act done by the Committee shall be questioned on 
the ground merely of the existence of any vacancy in or any defect 
in the constitution of the Committee 


5. The Committee shall elect a Chairman from amongst 
themselves, and may appoint such sub-committees and executive 
officers as may be necessary for the efficient performance of the 
duties imposed upon it by this Act: 

Provided that the Chairman elected and any sub-committee or 
executive officer appointed by the Licensing Committee constituted 
under the Tea Licensing Resolution shall be deemed to have been 
duly elected and appointed under this Act. 


6. (1) The Committee may make by-laws consistent with this 
Act and with the rules made thereunder for all or any of the 
Following matters, namely :— 

(a) the regulation of the procedure to be followed at 
‘neetings of the Committee; 

(b) the appointment of sub-committees ; 

(c) the delegation to sub-committees, members or officers 


nf the Committee of any of the powers of the Cammittee under this 
Act; 


9 


Vacancies. 


Chairman, 
sub-commit- 
tees and 
executive 
officers, 


Power to 
make by- 
laws. 


Governor- 
General in 
Council’s 
power of 
controL 


Keeping and 
auditing of 
accounts, 


Dissolution 
of the Com- 
mittee. 


Power to 
make rules. 


66 "THE MADRAS LAW JOURNAL SUPPLEMENT. [Xxrv oF 1933. 


(d) the determination of the travelling allowances of the 
members; - 

(e) the appointment, promotion and dismissal of officers 
and servants of the Committee, and the creation and abolition of 
appointments of such officers and servants; 

(f) the regulation of the grant of pay and leave to such 
officers and servants; and 

(g) any other matter in respect of which by-laws may be 
made under this Act or the rules made thereunder. 

(2) All by-laws made under this section shall be subject to 
the previous sanction of the Governor-General in Council. 


7. (1). Save in respect of proceedings and’ orders under sec- 
tion 27, all acts of the Committee shall be subject to the control of 
the Governor-General in Council, who may cancel, suspend or 
modify as he thinks fit any such act. 

(2) The records of the Committee shall be open to inspec- 
tion at all reasonable times by any officer authorised in this behalf ` 
by the Governor-General in Council. 


8 (1) The Committee shall keep accounts of all fees received 
by it under this Act, and of the manner in which they are expended. 


(2) Such accounts shall be examined and audited annually 
by auditors appointed in this behalf by the Governor-General in 
Council; and such auditors shall have power to disallow any item 
which has been, in their opinion, expended otherwise than in 
pursuance of the purposes of this Act. 


9. (1) The Governor-General in Council may, by notification 
in the Gazette of India, declare the Committee to be dissolved, and 
on the date of the publication of such notification the Committee 
shall stand dissolved and this Act shall be deemed to be repealed. 


(2) When the Committee is dissolved, either under this sec- 
tion or by the expiry of this Act, the unexpended balance of fees - 
received by the Committee under this Act shall lapse to Government. 


10. The Governor-General in Council may, by notification in 
the Gazette of India, make rules— 

(a) providing for the establishment and maintenance of 
offices by the Committee; - 

(6) providing for the conduct of business by the Committee 
and determining the number of members which shall form a quorum 
at meetings ; 

(c) providing for the maintenance by the Committee of a 
record of all business transacted and submission of copies thereof 
to Government; 

(d) regulating the preparation of annual estimates of receipts 
and expenditure; 
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(e) regulating the keeping of accounts of receipts and ex- 
penditure ; 

(f) determining the custody in which the current account 
of the Committee shall be kept, and the bank or banks at which 
surplus moneys at the credit of the Committee may be deposited at 
interest; and , 

(g) generally, to carry out the provisions of this Chapter. 


CHAPTER II. 
CONTROL OVER THE Export oF TEA. 
11 Nothing in this Chapter shall apply to tea— 

(a) proved to the satisfaction of the Customs Collector to 
have been imported into British India from any port outside India, 
or 

(b) shipped as stores on board any vessel, in such quantity 
as the Customs Collector considers reasonable having regard to the 


numbers of the crew and passengers and the length of the voyage 
on which the vessel is about to depart, or 


(c) exported by parcel post 


12. (1) No tea shall be exported overseas unless covered by 
a licence issued by or on behalf of the Committee. 


(2) No tea shall be exported by land or sea to any of the 
French or Portuguese Settlements bounded by India unless covered 
by a permit issued by or on bebalf of the Committee 


13. (1) The Indian Overseas Export Allotment for the 
financial year 1933-34, that is, the total quantity of tea which may 
be exported overseas during that year, including tea exported over- 
seas during that year before the commencement of this Act, shal} 
be 320,570,560 pounds avoirdupois. 


_ (2) The Indian Overseas Export Allotment for succeeding 
financial years shall be declared by the Governor-General in Council 
by notification in the Gasette of India, after consulting the Com- 
mittee and paying due regard to all interests concerned. 


14. (1) The export quota of each tea estate for each financial 
year, that is, the total quantity of tea which may be exported over- 
seas by the owner of the estate during that year, shall be determined 
by the Committee, in the prescribed manner 


(2) The total of all export quotas for any financial year shall 
not exceed the Indian Overseas Export Allotment for that year. 


15. (1) The owner of a tea estate to which a quota has been 
allotted for any financial year shall have a right to obtain at any 
etime during that year export licences to cover the export overseas 
of tea up to-the amount of the unexhausted balance of the quota, 
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that is, up to the amount of the quota less the amount for which 
export licences have already been issued against it: 

Provided that the unexhausted bakance of any quota at any time 
during the financial year 1933-34 after the commencement of this 
Act shall be the amount of the quota less— 


(a) the amount for which export licences have already been 
issued against the quota under this Act, and 


(b) the amount for which export licences were issued against 
the quota by the Licensing Committee constituted under the Tea 
Licensing Resolution, and 

(c) the amount of tea produced on the estate and exported 
overseas after the 31st day of March, 1933, and before the 26th 
day of May, 1933 


(2) The right of the owner of a tea estate under this section 
may be transferred in whole or in part, and subject to proof of the 
transfer to the satisfaction of the Committee, the transferee shall 
have a right to obtain export licences up to the amount covered by 
the transfer or up to the amount of the unexhausted balance of 
the quota, whichever may be less. 


16. (1) The owner of any tea estate to which an overseas 
export quota has been allotted, or any transferee of his right, may, 
at any time before the 21st day of March of the financial year to 
which the quota relates, apply in writing to the Committee for an 
export licence covering a stated quantity of tea. 


(2) If the unexhausted balance of the quota is sufficient to 
cover the stated quantity, the Committee shall, on receipt of the 
requisite fee, issue an export licence covering the stated quantity 

_ (3) Every licence shall be in duplicate in the prescribed 
form, shall bear the date of its issue, and shall be valid up to the 
end of the financial year in which it is issued: i 


Provided that, save as provided in section 17, the Committee 


‘shall not date or issue -any export licence after the end of the 


financial year in which the application for it was made. 


17 (1) Where the tea covered by an export licence has not 
been exported overseas before the end of the financial year in which 
the licence was issued, the person to whom the licence was granted 
may, before the expiry of the first fourteen days of the following 
financial year, forward the licence to the Committee and submit 
therewith an application for a special export licence covering the 
same quantity of tea, and the Committee shall, on receipt of the 
requisite fee, if any, issue a special export licence accordingly. 

(2) A special export licence shall be in duplicate in the 
prescribed form, shall bear the date of its issue and shall be valid» 
up to the 30th day of June of the year in which it was issued. 
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(3) The quantity of tea covered by a special export licence 
shall be accounted for against the export quota of the year in 
which the original licence was issued. 


18. (1) The Committee shall maintain an account of every 
export quota, showing, in addition to such other particulars as the 
Committee may think fit, the licences issued against it and the 
unexhausted balance: 

Provided that for the financial year 1933-34 each account 
shall show as single items the amounts set off against the quota under 
clauses (b) and (c) of the proviso to sub-section (1) of section 15. 

> (2) Any owner of a tea estate shall be entitled, on payment 
of the requisite fee, to a copy of the account relating to his quota, 
certified in the manner laid down in the by-laws. 


19. (1) No consignment of tea shall be shipped or waterborne 
to be shipped for export overseas until the owner has delivered to 
the Customs Collector a valid export licence or special export licence 
in duplicate covering the quantity to be shipped. 

(2) No consignment of tea shall be shipped or waterborne to 
be shipped for export to any of the French or Portuguese Settle- 
ments bounded by India until the owner has delivered to the Cus- 
toms Collector a permit granted in this behalf by the Committee 
covering the quantity to be shipped. 

(3) No permit- for the passage of any tea by land into any 
of the French or Portuguese Settlements’ bounded by India shall 
be granted under sub-section (1) of section 5 of the Land Customs 
Act, 1924, unless the application for such permit is accompanied by 
a permit granted in this behalf by the Committee covering the 
quantity to be passed. 

20. (1) The Committee may serve by post a notice upon the 
owner of any tea estate, or upon his agent or manager, requiring 
him to furnish, within such period not being less than thirty days 
as may be specified in the notice, such returns relating to-the pro- 
duction, sale and export of tea produced on the estate as it may 
deem necessary to enable it to discharge its duties under this 
Chapter. ; 

(2) Where any return required under sub-section (1) in 
respect of any tea estate is not furnished to the Committee within 
the period specified in the notice, the Committee may refuse to 
allot a quota to that estate under section 14, or, where a quota has 
already been allotted, may ‘cancel the unexhausted balance of that 
quota and refuse to issue any further export licences under section 
16 against that quota. 

21. (1) The Committee may charge and collect the “following 
gees, namely :— 

(a) a licence fee for every ‘export licence or special export 
licence issued by it, at such rates, not exceeding eight annas per 
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thousand pounds of tea covered by the licence, as the Governor- ~ 
General in Council may, by notification in the Gasette of India, fix 
in this behalf; and 

(b) copying fees for certified copies of accounts of quotas, 
at the rate of one rupee per copy: 

Provided that the owner of any tea estate to which a quota 
has been allotted under section 14 may make a consolidated pay- 
ment of export licence fees at the rate fixed under clause (a) to 
cover the whole of the quota. 

(2) The Committee shall apply the fees collected by it under 
this section to the meeting of expenses incurred by it in pursu- 
ance of the purposes of this Act and, with the previous sanction 
of the Governor-General in Council, to the payment of a contribu- 
tion towards the maintenance of any international committee estab- 
lished in furtherance of the said purposes in tea producing countries 
generally. i 

22. (1) All licences for the export of tea overseas, all licences 
for the export of tea to the French and Portuguese Settlements 
bounded by India, and all quotas issued or fixed by the Licensing 
Committee constituted under the Tea Licensing Resolution shall be 
deemed to be licences, permits and quotas respectively issued or 
fixed under this Act. 

(2) All transfers of the right to obtain export licences from 
the said Licensing Committee shall be valid as if they had been 
made under this Act. 

23. The Governor-General in Council may, by notification in 
the Gasette of India, make rules— 

(a) prescribing the manner in which the export quotas of 
tea estates shall be determined; : 

(b) regulating the grant of permits for the export of tea 
to the French and Portuguese Settlements ; 

(c) prescribing the form of export licences, special export 
licences and permits; and 


(d) generally, to carry out the purposes of this Chapter. 
24. No quota fixed and no order granting or refusing to grant 


any licence or permit under this Chapter shall be called in ques- 
tion in any Court. 


CHAPTER I. 
CONTROL OVER THE EXTENSION OF TEA CULTIVATION. 


25. So long as this Act remains in force, no one shall plant 
tea in any land which was not planted with tea on the 31st day of, 
March, 1933, save in pursuance of a written permission granted 
by or on behalf of the Committee. 
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Explanation—Land which had been planted with tea at any 
time during the period of two years before the 31st day of March, 
1933, but, in accordance with agricultural practice on tea estates, 


was lying fallow on that date, shall be deemed to have been planted’ 


with tea on the 31st day of March, 1933. 

26. (1) The total area of land in British India in respect 
of which the permissions referred to in section 25 may be granted 
shall not exceed 4,000 acres: 

Provided that the Governor-General in Council may deduct 


from the said 4,000 acres the whole or any part of the increase m 
the area planted with tea in British India which may have occurred 


Act. 

(2) The total area of land in any province in respect of 
which such permissions may be granted shall be determined by the 
Governor-General in Council, and shall be, as near as may be and 
subject to the above limit for the whole of British India, one half 
of one per centum of the total area in the province which was 
planted with tea on the 31st day of March, 1933. 

(3) The Governor-General in Council shall publish the total 
areas so allotted to the various provinces, by notification in the 

.Gasette of India, as soon as may be after the commencement of 
this Act. 

27. (1) Applications for permission to plant tea on any land 
for the first time shall be made to the Committee, not later than 
one month after the commencement of this Act, and shall contain 
a clear statement of all special circumstances justifying the 
application. 

(2) Subject to the limits laid down in section 26, the Com- 
mittee may grant or refuse the permission applied for, or may grant 
it in part only, or may call for further information from the 
applicant. 

(3) No order by the Committee under sub-section (2) shall 
be called in question in any Court 

28. (1) Any applicant aggrieved by any order of the Com- 
mittee under section 27 may appeal to the Local Government, within 
sixty days from the date thereof, and the Local Government may 
on such appeal cancel, modify or suspend any order of the Com- 
mittee under that section. 


(2) The records of the Committee relating to proceedings 
under this Chapter shall be open to inspection at all reasonable 
times by any officer authorised in this behalf by the Local 
Government. 

29. (1) The Committee may serve by post a notice upon the 
owner of any tea estate, or upon his agent or manager, requiring him 


between the 31st day of March, 1933, and the commencement of this. 
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to furnish, within such period not being less than thirty days as 
may be specified in the notice, such returns relating to the cultiva- 
tion of tea on the estate as it may deem necessary to enable it to 
discharge its duties under this Chapter. 

` (2) Any member of the Committee and any officer of the 
Committee authorised by it in this behalf may, at any reasonable time, 
enter upon and inspect the lands of any tea estate, and may require 
the owner of the estate, or his agent or manager,-to produce for 
inspection any records of the estate in his control or custody re- 
lating to the cultivation of tea on the estate. 

(3) Where any return required under sub-section (1) in 
respect of any tea estate is not furnished to the Committee within 
the period specified in the notice, the Committee may refuse to 
grant any permission under section 27 to plant tea on that estate. 


CHAPTER TV. 
PENALTIES AND PROCEDURE. 


30. A breach of the provisions of sub-section (1) or sub- 
section (2) of section 19 shall be punishable as if it were an offence 
undér Item No. 8 of section 167 of the Sea Customs Act, 1878, 
and the provisions of section 168 and of Chapter XVII of that Act 
shall apply accordingly. 

31. Any owner of a tea estate, or his agent or manager, who has 
furnished any return under sub-section (1) of section 20 or under 
sub-section (1) of section 29 containing any particular which is false 
and which he knew to be false or did not believe to be true, shall 
be punishable with fine which may extend to one thousand rupees. 


32. Whoever obstructs any member or officer of the Committee 
while such member or officer is entering upon or inspecting the lands 
of any tea’ estate under sub-section (2) of section 29, and whoever, 
having control over or custody of any records of a tea estate relat- 
ing to the cultivation of tea on that estate, refuses or fails to produce 
such records when required by a member or officer of the Committee 
under that sub-section, shall be punishable with fine which may 
extend to one thousand rupees. 


33. Whoever plants or causes to be planted tea in any land 
in contravention of section 25 shall be punishable with fine which 
may extend to one thousand rupees for the first offence, and with 
fine which may extend to five thousand rupees for any subsequent 
offence. 


34. Where any person has been convicted of an offence under 
section 33, the convicting Court may direct that the tea in respect 
of which the offence was committed shall be removed from the land 
within a prescribed time, and in the event of the order not being i 
duly complied with, may cause the tea to be removed and recover 
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the cost from the person convicted as if it were arrears of land 
Tevenue due on the tea estate on which the offence was committed. 


35. (1) No Magistrate other than a Magistrate of -the first 
class shall take cognizance of an offence under section 31, section 32 
or section 33, and such Magistrate may take cognizance of such an 
offence only upon complaint made by a person authorised by the Com- 
mittee in this behalf, and with the previous sanction of the Local 
Government. 


(2) The Committee shall be responsible for the conduct of 
all prosecutions of offences under séction 31, section 32 and section 
33. 


THE INDIAN MERCHANT SHIPPING (SECOND 
AMENDMENT) ACT, 1933. 


Act No. XXV or 1933. 


[21st September, 1933. 


An Act further to amend the Indian Merchant Shipping Act, 1923, 
for certain purposes. 


Wueneas an International Convention for the Safety of Life 
at Sea was signed in London on the 31st day of May, 1929, for pro- 
moting safety of life at sea by establishing in common agreement 
uniform principles and rules directed thereto; 

AND WHEREAS an International Load Line Convention was 
signed in London on the 5th day of July, 1930, for promoting safety 
of life and property at sea by establishing in common agreement uni- 
form principles and rules with regard to the limits to which ships on 
international voyages may be loaded ; 

AND WHEREAS the Government of India by its representatives 
was a signatory to the said Conventions ; 

AND‘ WHEREAS in order to give effect to the said Conventions 
and in order in certain other respects to make better provision for 
Merchant Shipping it is expedient to amend the Indian Merchant 
Shipping Act, 1923, for the purposes hereinafter appearing ; 


It is hereby enacted as follows :— 


1. (1) This Act may be called Tae INDIAN MERCHANT SHIP- 
PING (SECOND AMENDMENT) Act, 1933. 


(2) This section shall come into force at once: the rest of 
this Act or any section thereof shall come into force on such date 
as the Governor-General in Council may, by notification in the Gasetie 
of India, appoint in this behalf. 
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2. In section 2 of the Indian Merchant Shipping Act, 1923 
(hereinafter referred to as the said Act) ,— 


(a) in clause (5), for the figures “1894—1921” the figures 
“1894—1932” shall be substituted ; 


(b) in clause (6), after the word “servants” the following 
words shall be added, namely :— 


“ but does not include any persons on board the ship either 
in pursuance of the obligation laid upon the master to carry ship- 
wrecked, distressed or other persons, or by reason of any circum- 
stance which neither the master nor the owner could have prevented 
or forestalled” ; 


(c) after clause (6), the Fomo E clause shall be inserted, 
namely :— 
“(6-A) ‘passenger steamer’ means a Pare carrying 
more than twelve passengers ;’ 


3. For sub-section (1) of section 90 of the said Act, me follow- 
ing sub-section shall be substituted, namely :— 


“(1) Every place in a British ship which is occupied by sea- 
men or apprentices engaged under this Act and appropriated for 
their use shall have for each seaman or apprentice a space of not 
less than twelve superficial feet and not less than seventy-two cubic 
feet.” 


4. In section 121 of the said Act, after clause (stii) the 
following clauses shall be added, namely :— : 


“(atv) the times of closing and opening the hinged doors, 
portable plates, side scuttles, gangway cargo and coaling ports and 
other openings which are required by any rules made under this 
Act to be kept closed during navigation ; 

(#v) a record of all drills and inspections required by any 
rules made under this Act with an explicit record of any defects 
disclosed ; and, if boat-drill is not practised on board the ship in any 
week, the reasons why boat-drill was not practised in that week, a 


5. In section 134 of the said Act,— 


(a) in clause (b), after the word “equipments’’ the brackets 
and words “(including life-saving appliances and wireless telegraphy ` 
installation)”, and after the word “engine-driver” the words “and 
of the wireless telegraphy operators and watchers” shall be inserted; 
and 

(b) for clause (d) the following clause shall be substituted, 
namely :— 

“(d) the voyages or class of voyages on which, as regards , 
construction, machinery and equipments, the steamship is in the 
surveyors judgment fit to ply;’’. 


, 
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6. In section 139 of the said Act, the word “or” at the end of 
clause (b), and the whole of clause (c) -shall be omitted. 


7. After section 139 of the said Act the following section shall 
be inserted, namely :— 


“139A. (1) The owner or master of a steamship in respect 
of which a certificate of survey has been granted under this Part, 
shall, as soon as possible after any alteration is made in the steam- 
ship’s hull, equipments or machinery which affects the efficiency 
thereof or the sea-worthiness of the steamship, give written notice 
to such person as the Governor-General in Council may direct con- 
taining full particulars of the alteration. 


(2) If the owner or master of a steamship, without reason- 
able cause, neglects to give the notice required by this section, he 
shall be liable to a fine which may extend to five hundred rupees. 

(3) If the Govefnor-General in Council has reason to be- 
lieve that since the making of the last declaration of survey in 
respect of a steamship— 

(a) any such alteration as aforesaid has been made in the 
hull, equipments or machinery of the steamship; or 

(b) the hull, equipments or machinery of the steamship 
have sustained any injury or are otherwise insufficient, 
the Governor-General in Council may require the steamship to be 
again surveyed to such extent as he may think fit, and, if such 
requirement is not complied with, may cancel any certificate of 
survey issued under this Part in respect of the said steamship.” 


8. After section 143 of the said Act the following section 
shall be inserted, namely :— 


“143A. (1) No steamship for which a certificate of survey 
is required by this Part shall carry as ballast or as cargo any goods 
which by reason of their nature, quantity or mode of stowage are 
either singly or collectively liable to endanger the lives of the 
passengers or the safety of the ship. 

(2) The Governor-General in Council may, subject to the 
condition of previous publication, make rules determining what 
goods are to be considered dangerous goods and prescribing the 
precautions which must be taken in the package and stowage thereof. 

(3) If goods are carried in any steamship in contraven- 
tion of the provisions of this section or of the rules made there- 
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under, the owner or master shall for each offence be liable to a fine 
which may extend to three thousand rupees and the steamship shall 
be deemed for the purpose of section 232 to be unsafe by reason 
of improper loading.” 

9, In section 144 of the said Act, — 

(a) in sub-section (1), the words “attested by a British 
Consular Officer at the port where the survey was made” shall be 
omitted ; and 

(b) in sub-section (2), the wordg “and duly attested by the- 
British Consular Officer at that port” shall be omitted. 

10. After clause (a) of sub-section (2) of section 145 of the 
said Act the following clause shall be inserted, namely :— 

“(aa) declare the requirements as to construction, machin- 
ery, equipments (including life-saving appliances and wireless 
telegraphy installation) and marking of subdivision load lines, which 
are to be fulfilled before a declaration of survey may be granted ;”. 


11. After section 145 of the said Act the following section 
shall be inserted, namely :— 


9 


“145A. (1) The Governor-General in Council may, subject 
to the condition of previous publication, make rules in respect of 
steamships for which a certificate of survey ig required by this 
Part, regulating the provisions to be made for the safety of life at 
sea. . 

(2) In particular, and without prejudice to the generality 
of the foregoing-power, such rules may regulate— 

(a) the control of hinged doors, portable plates, side 
scuttles, gangway cargo and coaling ports and other openings; 

(b) the methods to be adopted and the appliances to be 
carried for the prevention, detection and extinction of fire; 

(c) the provision of means of making signals of distress 
and the supply of lights inextinguishable in water and fitted for 
attachment to life-buoys; 

(d) the provision of boats, life-boats, life-rafts and 
buoyant apparatus, their equipment, and the specifications with 
which they shall comply, and the marking of these so as to show 
the dimensions thereof and the number of persons that may be 
carried thereon; 

(e) the manning of boats and life-boats and the quali- 
fications and certificates of life-boat men; 

(f) the provision to be made for mustering ‘the 
passengers and crew and for embarking them in the boats and life- 
boats (including provision as to the lighting of, and as to the means 
of ingress to, and egress from, different parts of the ship) ; 
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(g) the practising of boat drills; and 

(h) the assignment of specific duties to each member 
of the crew in the event of an emergency. 

(3) In making a rule under this section the Governor- 

General in Council may direct that a breach of it shall be punishable 
with fine which may extend to two hundred rupees, and, when the 
breach is a continuing breach, with a further fine which may extend 
to twenty rupees for every day after the first ‘during which the 
breach continues.’’ 

12. In Part IV of the said Act, in the headings and elsewhere 
wherever the expressions occur, for the expressions “native 
passenger”, “native passengers”, “native passenger ship” and 
“native passenger ships’’, respectively, the expressions ‘‘unberthed 
passenger’, “unberthed passengers’’, “unberthed passenger ship” 
and “unberthed passenger ships”, shall be substituted. 

13. In section 147 of the said Act,— 

(a) in sub-section (2) ,— 
(4) for clause (a) the following clause shall be substituted, 
namely :— 
“(a) to any steamship not carrying more than sixty 
unberthed passengers ;”, and 
(ii) for clause (b) the following clause shall be substi- 
tuted, namely :— 
“(b) to any ship not intended to carry unberthed 
passengers to or from any port in British India; or’; and 
(b) in sub-section (3), for the words “carrying as passengers 
more than fifteen natives of Asia or Africa’ the words “carrying 
more than fifteen unberthed passengers” shall be substituted, and 
nae the words “carrying as passengers more than thirty such per- 


’ the words “carrying more than thirty such passengers” shall 
tee substituted. 


14. For clause (1) of section 149 of the said Act the following 
clause shall be substituted, namely :— 


“(1) ‘unberthed passenger’ means a passenger of the age 
of twelve years or upwards for whom no separate accommodation 
in any cabin, State room or saloon is reserved; but it does not in- 
clude either a passenger in attendance on a person who is not an 
unberthed passenger or a child under one year of age; and, in the 
computation of passengers for any of the purposes of this Part, 
two persons of the age of one year or upwards and under the age 
of twelve years shall be reckoned as one unberthed passenger ;”. 


15. In section 155 of the said Act,— 


(a) in clause (f), for the words “propelled principally by 
*steam” the words “propelled principally by machinery’’ shall be 
substituted; and 
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(b) in clause (g), for the words “propelled principally by 
steam” the words “propelled principally by machinery” shall be 
substituted, and for the words “steam power” the word “power’’ 
shall be substituted. 


16. In sub-section (1) of section 160 of the said Act, for the 
words “unless he is satisfied that the ship has not” the words “if he 
has reason to believe that the ship has” shall be substituted. 


17. To the proviso to section 177 of the said Act the following 
words shall be added, namely :— 

“but shall obtain from the certifying officer an endorsement 
on the certificate B showing the number of passengers taken on 
board, and the number of passengers discharged, at that port or 
place.” 

18. In sub-section (2) of section 179 of the said Act, for the 
word “steam”, in both places where it occurs, the word “machinery” 
shall be substituted. 


19. In sub-section (1) of section 183 of the said Act, for the 
word “steam” the word “machinery’’ shall be substituted. 


20. In sub-section (1) of section 184 of the said Act, the 
words “from or to any port in British India to or from any port 
in the Red Sea” shall be omitted. 


21. In sub-section (1) of section 200 of the said Act, for the 
words, “propelled principally by steam” the words “propelled prin- 
cipally by machinery” shall be substituted, and for the words “steam- 
power” the word “power” shall be substituted. 


22. In clause (/) of sub-section (1) of section 213 of the said 
Act, for the words “steam-power” the word “power” shall be 
substituted. 


23. In Part V of the said Act, after the main heading “Sarery” 
and before the heading “Prevention of Collisions’ preceding sec- 
tion 214, the following section shall be inserted, namely :— 


“213A. In this Part the expressions ‘Country to which the 
International Convention Load Lines, 1930, applies’ and 
‘Country to which the International Convention for the Safety of e 
Life at Sea, 1929, applies’, mean— 
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(i) a country which has been declared by Order in Council 
made by His Majesty under section 65 or section 37 of the Merchant 
Shipping (Safety and Load Line Conventions) Act, 1932, to have 
ratified or acceded to the Convention specified in the expression and 
has not been so declared to have denounced the Convention ; 

(ii) any colony or overseas territory of, or any protecto- 
rate or territory under suzerainty or mandate of a country so 
declared, in respect of which a declaration under the said section 


of the said Act has been made that the Convention specified in the - 


expression has been applied to such colony, territory or protectorate, 
and no declaration has been made that the said Convention has ceased 
to apply.” : 

24. After section 216 of the said Act, the following heading 
and sections shall be inserted, namely :— 


“Life-saving Appliances. 

216A. (1) The Governor-General in Council may, subject 
to the condition of previous publication, make rules prescribing the 
life-saving appliances to be carried by every British ship going to 
sea from any port in British India. 

(2) In making a rule under this section, the Governor- 
General in Council may direct that a breach of it shall be punishable 
with fine which may extend to two hundred rupees, and, when the 
breach is a continuing breach, with a further fine which may extend 
to twenty rupees for every day after the first during which the 
breach continues. 


216B. (1) A surveyor appointed under section 129 of this Act 
may, at any reasonable time, inspect any ship for the purpose of 
seeing that she is properly provided with life-saving appliances in 
conformity with the rules made under this Act. 

(2) If the said surveyor finds that the ship is not so pro- 
vided he shall give to the master or owner notice in writing pointing 
out the deficiency, and also pointing out what in his opinion is 
requisite to remedy the same. 

(3) Every notice so given shall be communicated in the 
manner directed by the Governor-General in Council to the Chief 
Officer of Customs of any port at which the ship may seek to obtain 
a clearance, and the ship shall be detained until a certificate signed 
by such surveyor is produced to the effect that the ship is properly 
provided with life-saving appliances in conformity with the said 
rules. 

(4) Such fees may be charged for the grant of the certi- 


*ficate referred to in sub-section (3) as the Governor-General in 
Council may prescribe.” 
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25. For the heading to sections 217 to 224 of the said Aot and 
for those sections the following headings and sections shall be 
substituted, namely :— 


“Load Lines. 


217. (1) Sections 218 to 224M inclusive (hereinafter 
referred to as ‘the provisions of this Part relating to load lines’) 
shall have effect only from such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint in this 
behalf. ~ É 

(2) Notwithstanding the provisions of sub-section (1) the 
power to make rules conferred by section 219 and by sub-section (1) 
of section 224M may be exercised, and a load-line certificate may 
be issued in accordance with the rules made under section 219, at 
any time before such appointed date as if the provisions of this Part 
relating to load lines were already in force; and where a load-line 
certificate is so issued in respect of any ship, or where before such 
appointed date a certificate granted under section 223 of this Act 
as in force prior to its amendment by the Indian Merchant Shipping 
(Second Amendment) Act, 1933, ceases to be in force in respect 
of any ship, the provisions of this Part relating to load lines shall 
be deemed to have come into force with respect to such ship as from 
the date on which the said load-line certificate is issued or the said 
certificate granted under section 223 ceases to be in force, as the 
case may be. 


218. (1) The provisions of this Part relating to load lines 
shall not apply to— 


(+) any sailing ship of less than 150 tons gross tonnage 
employed in plying coastwise between ports situated in India and 
Ceylon ; 

(#) any ship solely engaged in fishing; 

(5) amy pleasure yacht. 

(2) The Governor-General in Council may, on such con- 
ditions as he may think fit, exempt from the provisions of this Part 
relating to load lines— 

(i) any ship plying between the near neighbouring ports 
of two or more countries if the Governor-General in Council and 
the Governments of those countries are satisfied that the sheltered 
nature and conditions of the voyages between-those ports make it 
unreasonable or impracticable to apply to ships so plying the provi- 
sions of this Part relating to load lines; 

(#) any ship plying between near neighbouring ports 
of the same country if the Governor-General in Council is satisfied ° 
as aforesaid; . 
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(ii) wooden ships of primitive build if the Governor- 
General in Council considers that it would be unreasonable or im- 
practicable to apply the said provisions to them; 


(#) amy class of steamships of less than 150 tons gross 
tonnage which are employed in plying coastwise between ports 
situated in India and Ceylon and do not carry cargo. 


219. The Governor-General in Council may, subject to the 
condition of previous publication, make rules (hereafter in this Act 
referred to as ‘the load-line rules’) regulating the survey of ships 
for the purpose of assignment and marking of load lines and pre- 
scribing the conditions (hereafter in this Act referred to as ‘the 
conditions of assignment’) on which load lines may be assigned. 

220. (1) No British ship registered in British India, being 
a ship of which the keel was laid after the 30th day of Jume, 1932, 
and not being exempt from the provisions of this Part relating to 
load lines, shall proceed to sea unless— 

(i) the ship has been surveyed in accordance with the 
load-line rules; 

(ii) the ship complies with the conditions of assignment; 

(tii) the ship is marked on each side with a mark (here- 
after in this Act referred to as a ‘deck line’) indicating the position 
of the uppermost complete deck as defined by the load-line rules, 
and with marks (hereafter in this Act referred to as ‘load lines’) 
indicating the several maximum depths to which the ship can be 


safely loaded in various circumstances prescribed by the load-line 
rules ; 


(#v) the deck line and load lines are of the description 
required by the load-line rules, the deck line is in the position required 


by those rules, and the doad lines are of the number required by ' 


such of those rules as are applicable to the ship; and 


(v) the load lines are in the position required by such 
of the load-line rules as are applicable to the ship. 
(2) No British ship registered in British India, being a 
ship of which the keel was laid before the first day of July, 1932, 
and not being exempt from the provisions of this Part relating 
to load lines, shall proceed to sea unless— 


(t) the ship has been surveyed and marked in accordance 
with clauses (+), (ši) and (tv) of sub-section (1); 

(#) the ship complies with the conditions of assignment 
in principle and also in detail so far as, in the opinion of the Governor- 
General in Council, is reasonable and practicable having regard to 
the efficiency of the protection of openings, the guard rails, the free- 
,ing ports and the means of access to the crew’s quarters provided 


by the arrangements, fittings and appliances existing on the ship at. 


the time when she is first surveyed under this section; and 
li 
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(iŝi) the load lines are either in the position required by 
clause (v) of sub-section (1) or in the position required by the 
tables used by the Board of Trade on the 31st day of December, 
1906, for fixing the position of load lines, subject to such modifica- 
tions of those tables and of the application thereof as were in force 
immediately before the 5th day of July, 1930. 


(3) If any ship proceeds or attempts to proceed to sea in 
contravention of this section, the master or owner thereof shall for 
each offence be liable to a fine which may extend to one thousand 
rupees. 

(4) Any ship attempting to proceed to sea without being 
surveyed and marked as required by this section may be detained 
until she has been so surveyed and marked, and any ship which 
does not comply with the conditions of assignment to the extent re- 
quired in her case by this section shall be deemed to be unsafe for 
the purpose of section 232. 


221. (1) A British ship registered in British India (not be- 
ing exempt from the ptovisions of this Part relating to load lines) 
shall not be so loaded as to submerge in salt water, when the ship 
has no list, the appropriate load line on each side of the ship, that 
is to say, the load line indicating or purporting to indicate the maxi- 
mum depth to which the ship is for the time being entitled under 
the load-line rules to be loaded. 


(2) If any such ship is loaded in contravention of this sec- 
tion, the owner or master of the ship shall for each offence be 
liable to a fine which may extend to one thousand rupees and to such 
additional fine, not exceeding the amount hereinafter specified, as 
the Court thmks fit to impose having regard to the extent to which 
the earning capacity of the ship was, or would have been, increased 
by reason of the submersion. j 


(3) The said additional fine shall not exceed one thousand 
rupees for every inch or fraction of an inch by which the appro- 
priate load line on each side of the ship was submerged, or would 
have been submerged if the ship had been in salt water and had had 
no list. 


(4) In any proceedings against an owner or master for a 
contravention of this section, it shall be a good defence to prove that 
the contravention was due solely to deviation or delay, being 
deviation or delay caused solely by stress of whether or other 
circumstances which neither the master nor the owner nor the 
charterer (if any) could have prevented or forestalled. 

(5) Without prejudice to any proceedings under the 
foregoing provisions of this section, any ship which is loaded in 
contravention of this section may be detained until she ceases to ° 
be so loaded. 
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222, If— 

(i) the owner or master of a British ship registered in 
British India, which has been marked in accordance with the fore- 
going provisions of this Part, fails without reasonable cause to 
keep the ship so marked, or 

(ii) any person conceals, removes, alters, defaces or obli- 
terates, or suffers any person under his control to conceal, re- 
move, alter, deface or obliterate any mark placed on any such 
ship in accordance with the foregoing provisions of this Part, 
except with the authority of a person entitled under the load-line 
rules to authorise the alteration of the mark or except for the 
purpose of escaping capture by an enemy, 
he shall for each offence be liable to a fine which may extend to 
one thousand rupees. 


223. A surveyor authorised in this behalf by the Gover- 
nor-General in Council may inspect any British ship registered in 
British India for the purpose of seeing that the provisions of this 
Part relating to load lines have been complied with and for this 
purpose may go on board ‘the ship at all reasonable times and do 
all things necessary for the proper inspection of the ship and may 
also require the master of the ship to supply him with any in- 
formation which it is in the power of the master to supply for that 
purpose, including the production of any certificate granted under 
this Part in respect of the ship. 


z Certificates. 

224. (1) Where a British ship registered in British India 
has been surveyed and marked in accordance with the foregoing 
provisions of this Part and complies with the conditions of assign- 
ment to the extent required in her cage by those provisions, there 
shall be issued to the owner of the ship on his application and on 
payment of the prescribed fee— 

(4) in the case of a ship of. 150 tons gross tonnage or 
upwards which carries cargo or passengers, a certificate to be called 
‘an international load-line certificate’; and 

(#) in the case of any other ship, a certificate to be 
called ‘a British India load-line certificate’. 

(2) Every such certificate shall be issued either by the 
Governor-General in Council or by such other person as may be 
authorised in that behalf by the Governor-General in Council and 
shall be issued in such form and manner as may be prescribed by the 
load-line rules. 

(3) The Governor-General in Council may request the 
Government of a country to which the International Convention res- 
pecting Load Lines, 1930, applies, to issue a load-line certificate in 
the form of an international load-line certificate under that Con- 
vention in respect of a British ship registered in British India, and 
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a certificate issued in pursuance of such a request and containing a 
statement that it has been so issued shall have effect for the pur- 
poses of this Part as if it had been issued by the Governor-General 
in Council. 

(4) Where a load-line certificate, issued in pursuance of 
this section and for the time being in force, is produced in respect 
of a ship, the ship shall, for the purposes of the foregoing provisions 
of this Part, be deemed to have been surveyed as required by those 
provisions, and, if the deck line and load lines on the ship are of 
the number and description required by the load-line rules and the 
position of the deck line and load lines corresponds with the posi- 
tion specified in the certificate, the ship shall be deemed to be 
marked as required by those provisions. 


224-A. (1) Every load-line certificate issued by or under 
the authority of the Governor-General in Council shall, unless it is 
renewed in accordance with the provisions of sub-section (2), ex- 
pire at the end of such period, not exceeding five years from the 
date of its issue, as may be specified therein. 


(2) Any such load-line certificate may, after a survey not 
less effective than the survey required by the load-line rules before 
the issue of the certificate, be renewed from time to time by the 
Governor-General in Council, or by any person authorised by the 
Governor-General in Council to issue a load-line certificate, for 
such period (not exceeding five years on any occasion) as the | 
Governor-General in Council or the person renewing the certificate 
thinks fit. 

(3) The Governor-General in Council shall cancel any 
such load-line certificate in force in respect of a ship if he has 


_ reason to believe that— 


(+) material alterations have taken place in the hull or 
superstructures of the ship which affect the position of the load 
lines; or 

(#%) the fittings and appliances for the protection of 
openings, the guard rails, the freeing ports or the means of access 
to the crew’s quarters have not been maintained on the ship in as 
effective a condition as they were in when the certificate was issued. 

(4) The owner of every ship im respect of which any such 
certificate has been issued shall, so long as the certificate. remains 
in force, cause the ship to be surveyed in the prescribed manner 
once at least in each year after the issue of the certificate for the 
purpose of seeing whether the certificate should, having regard to 
sub-section (3), remain in force, and if the ship is not so surveyed, 
the Governor-General in Council shall cancel the certificate: 

Provided that the Governor-General in Council, if he thinks ° 
fit in any particular case, may extend the said period of one year. 
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(5) Where any such load-line certificate has expired or 
been cancelled, the Governor-General in Council may require the 
owner or master of the ship to which the certificate relates to 
deliver up the certificate as he directs, and the ship may be detained 
until such requirement has been complied with, and if the owner or 
master fails without reasonable cause to comply with such require- 
ment, he shall far each offence be liable to a fine which may extend 
to one hundred rupees. , 

(6) On the survey of any ship in pursuance of this sec- 
tion there shall be paid by the owner of the ship such fee as may 
be prescribed. f 


224-B. (1) No British ship registered in British India shall 
proceed to sea unless there is in force in respect of the ship a load- 
line certificate issued under the provisions of section 224. 

f (2) The master of every British ship registered in British 
India shall produce to the officer of Customs, from whom a port 
clearance for the ship is demanded, the certificate which is required 
by the foregoing provisions of this section to be in force when the 
ship proceeds to sea, and the port clearance shall not be granted, and 
the ship may be detained, until that certificate is so produced. 

(3) The master of any ship which proceeds or attempts to 
proceed to sea in contravention of this section shall for each offence 
be liable to a fine which may extend to one thousand rupees. 


224-C. (1) When a load-line certificate has been issued in 
pursuance of the foregoing provisions of this Part in respect of a 
British ship registered in British India other than a home-trade ship 
not exceeding 300 tons burden— 

(+) the owner of the ship shall forthwith on the receipt 
of the certificate cause it to be framed and posted up in some 
conspicuous place on board the ship, and to be kept so framed and 


posted up and legible so long as-the certificate remains in force and ` 


the ship is in use; and 
(#) the master of the ship, before making any other 
entry -in any official log-book, shall enter or cause to be entered 


therein the particulars as to the position of the deck line and load lines 
specified in the certificate. 


(2) Before any such ship leaves any dock, wharf, harbour 
or other place for the purpose of proceeding to sea, the master 
thereof shallt— 

(+) enter or cause to be entered in the official log-book 
such particulars relating to the depth to which the ship is for the 
time being loaded as the Governor-General in Council may by rules 
made in this behalf prescribe; and 


‘ (#) cause a notice, in such form and containing such 
of the said particulars as may be required by the said rules, to be 
posted up in some conspicuous place on board the ship and to be 
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kept so posted up and legible until the ship arrives at some other 
dock, wharf, harbour or place: 

Provided that the Governor-General in Council may by the 
said rules exempt home-trade ships or any class of home-trade ships 
from the requirements of clause (#) of this sub-section. 

(3) If the master or owner of any British ship registered 
in British India fails to comply with the provisions’ of this section, 
he shall for each offence be liable to a fine which may extend to 
two hundred rupees: | l 

224D. (1) Before an agreement with the crew of any Bri- 
tish ship registered in British India, in respect of which a load-line 
certificate is in force, is signed by any member of the crew, the mas- 
ter of the ship shall insert in the agreement the particulars as to the 
position of the deck line and load lines specified in the certificate, 
and if he fails to do so, he shall for each offence be liable to a fine 
which may extend to two hundred rupees. 

(2) In the case of a British ship registered in British India, 
being a foreign-going ship, the shipping master shall not proceed with 
the ent of the crew until— i 

(i) there is produced to him a load-line certificate for the 
time being in force in respect of the ship; and 
(#) he is satisfied that the particulars required by this 
section have been inserted in the agreement with the crew. 
Special provisions as to ships not registered im British India. 

224-E. (1) The Governor-General in Council may, at the 
request of a country to which the International Convention respect- 
ing Load Lines, 1930, applies, issue an international load-line certi- 


_ ficate in respect of a ship of that country if he is satisfied in like 


manner as in the case of a British ship registered in British India 
that he can properly issue the certificate, and where a certificate 
is issued at such a request, it shall contain a statement that it has 
been so issued. 

(2) With a view to determining the validity in British India 
of certificates purporting to have been issued in accordance with 
the International Convention respecting Load Lines, 1930, in res- 
pect of ships not registered in British India, the Governor-General 
in Council shall make such rules as appear to him to be necessary, 
and for the purpose of the provisions hereafter contained in this 
Part relating to ships not registered in British India, the expres- 
sion ‘a valid international load-line certificate’ means a certificate 
complying with such of those rules as are applicable in the circum- 
stances. | 

224-F. (1) A surveyor authorised in this behalf by the 
Governor-General in Council may, at any reasonable time, go on board, 
any ship not registered in British India being a ship of 150 tons 
gross tonnage or upwards carrying cargo or passengers and 
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belonging to a country to which the International Convention respect- 
ing Load Lines, 1930, applies, when such ship is within any port 
in British India, for the purpose of demanding the production of 
any load-line certificate for the time being in force in respect of 
the ship. i 
(2) If a valid international load-line certificate is pro- 

duced to the surveyor on any such demand, the surveyor’s powers 
of inspecting the ship with ‘respect to load line shall be limited to 
seeing— 

(i) that the ship is not loaded beyond the limits allowed 
by the certificate; 

(ii) that the position of the load lines on the ship cor- 
responds with the position specified in the certificate; 

(#4) that no material alterations bave taken place in 
the hull or superstructures of the ship which affect the position of 
the load lines; a 


(tv) that the fittings and appliances for the protection 
of openings, the guard rails, the freeing ports and the means of 
access to the crew’s quarters have been maintained on the ship 
in as effective a condition as they were in when the certificate was 
issued. 

(3) If it is found on any such inspection that the ship 
is loaded beyond the limits allowed by the certificate, the ship 
may be detained and the provisions of section 238 shall apply. 


, (4) If it is found on any such inspection that the load 


lines on the ship are not in the position specified in the certificate, 
the ship may be detained until the matter has been rectified to 


- the satisfaction of the surveyor. 


i 

(5) If it is found on any such inspection that the ship has 
been so materially altered in respect of the matters referred to in 
clauses (##) and (#v) of sub-section (2) that the ship is manifestly 
unfit to proceed to sea without danger to human life, the ship shall 
be deemed to be unsafe for the purpose of section 232 (in the case 
of a British ship) or for the purpose of section 238 (in the case 
of a foreign ship) : 


Provided that where the ship has been detained under either 
of the last-mentioned sections, the Governor-General in Council 
shall order the ship to be released ag soon as he is satisfied that 
the ship is fit to proceed to sea without danger to human life. 


(6) If a valid international load-line certificate is not pro- 
duced to the surveyor on such demand as aforesaid, the surveyor 
shall have the same power of inspecting the ship, for the purpose 
of seeing that the provisions of this Part relating to load lines have 
been complied with, as if the ship were a British ship registered 
in British India. 
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(7) For the purposes of this section a ship shall be deem- 
ed to be loaded beyond the limits allowed by the certificate if she is 
so loaded as to submerge in salt water, when the ship has no list, 
the appropriate load line on each side of the ship, that is to say, 
the load line appearing by the certificate to indicate the maximum 
depth to which the ship is for the time being entitled under the 
International Convention respecting Load Lines, 1930, to be loaded. 


224-G. The master of every ship not registered in British 
India being, a ship of 150 tons gross tonnage or upwards carrying 
cargo or passengers, and belonging to a country to which the Inter- 
national Convention respecting Load Lines, 1930, applies, shall pro- 
duce to the officer of Customs from whom a port clearance for the 
ship from any port in British India is demanded— 


(+) in a case where port clearance is demanded in res- 
pect of a voyage to a port or place outside British India, a valid 
international load-line certificate; ` ' ‘ 


(ii) im a case where port clearance is demanded in 
respect of any other voyage, either a valid international load-line 
certificate dr a valid British India load-line certificate ; 
and the port clearance shall not be granted and the ship may be 
detained until the certificate required by this section is so produced. 


224-H. The provisions of section 220 shall apply to ships 
not registered in British India proceeding or attempting to proceed 
to sea from ports in British India as they apply to British ships 
registered in British India subject to the following modifications, 
namely :— č 

(+) the said section shall not apply to a ship not registered 
in British India if æ valid international load-line certificate is ° 
produced in respect of the ship; and ` 

(#) subject to the provisions of clause (+) of this section 
a foreign ship which does not comply with the conditions of assign- 
ment to the extent required in her case by the said section 220 shall 
be deemed to be unsafe for the purpose of section 238. 


224-I. The provisions of section 221 shall apply to ships 
not registered in British India, while they are within ay port in 
British India as they apply to ships registered in British India subject 
to the following modifications, namely :— y ; 

(+) no ship of 150 tons gross tonnage or upwards carrying 
cargo or passengers and belonging to a country to which the Inter- 
national Convention respecting Load Lines, 1930, applies, shall be 
detained and no proceedings shall be taken against the owner or 
master thereof by virtue of the said section except after an inspec- 
tion by a surveyor as provided by section 224F; and 

(ii) the expression ‘the appropriate load line’ in relation ° 
to any ship not registered in British India shall mean— 
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(a) in the case of a ship in respect of which there is 
produced on such an inspection as aforesaid a valid international 
load-line certificate, the load line appearing by the certificate to 
indicate the maximum depth to which the ship is for the time being 
entitled under the International Convention respecting Load Lines, 
1930, to be loaded; i 

(b) in any other case, the load line which corresponds 
with the load line iridicating the maximum depth to which the ship 
is for the time being entitled under the load-line rules to be loaded, 
or, if no load line on the ship corresponds as aforesaid, the lowest 
load line thereon. 


224]. The provisions of section 223 shall apply, in the same 
manner as they apply to British ships registered in British India, 
to all other ships while they are within any port in British India, 
except ships to which the provisions of section 224F apply. 

224K. (1) The provisions of this Part relating to the issue, 
effect, duration, renewal and cancellation of British India load-line 
certificates shall apply to ships not registered in British India as 
they apply to British ships registered in British India subject to 
the following modifications, namely :— 

l (i) any such certificate may be issued in respect of any 
such ship as in respect of a ship registered in British India, provided 
that any such certificate issued in respect of a ship of 150 tons gross 
tonnage and upwards carrying cargo or passengers and belonging 
to a country to which the International Convention respecting Load 
Lines, 1930, applies, shall only be valid so long as the ship is not 


plying on voyages from or to any place in British India to or from | 


any place outside British India and shall be endorsed with a state- 
ment to that effect and shall be cancelled by the Governor-General 
in Council if he has reason to believe that the ship is so plying; and 


($i) the survey required for the purpgse of seeing 
whether the certificate should remain in force shall take place when 
required by the Governor-General in Council. 

“ (2) If the Governor-General in Council is satisfied— 

(+) either— 

(a) that by the law in force in any part of His 
Majesty’s dominions outside British India provision has been made 
for the fixing, marking and certifying of load lines on British ships 


(or any class or description of British ships) registered in that part 
of His Majesty’s dominions, or 


(b) that provision has been made as aforesaid by the 
law in force in any foreign country with respect to ships (or any 
class or description of ships) of that country and has also been so 
made (or has been agreed to be so made) for recognising British 
India load-line certificates as having the same effect in ports of that 
country as certificates issued under the said provision, and 

12 
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(#) that the said provision for the fixing, marking and 
certifying of load lines is based on the same principles as the corre- 
sponding provisions of this Part relating to load lines and is equally 
effective, . 
he may, by notification in the Gasette of India, direct that load-line 
certificates issued in pursuance of the said provision in respect of 
British ships (or that class or description of British ships) regis- 
tered in that part of His Majesty’s dominions, or in respect of 
ships (or that class or description of ships) of that foreign country, 
as the case may be, shall have the same effect for the purpose of 
this Part as British India load-line certificates: 

Provided that such direction shall not apply to ships of 
150 tons gross tonnage and upwards carrying-cargo or passengers 
and belonging to countries to whieh the International Convention 
respecting Load Lines, 1930, applies, if such ships are engaged in 
plying on voyages from or to any place in British India to or fro 
any place outside British India. 


224L. The master of every ship not registered in British 
India other than ships to which the provisions of section 224G apply 
shall produce to the officer of Customs from whom a port clearance 
for the ship from any port in British India is demanded, either a 
British India load-line certificate or a certificate having effect under 
this Act as such a Certificate, being a certificate for the time being 
in force in respect of the ship, and the port clearance shall not be 
granted and the ship may be detained until the certificate required 
by this section is so produced. 


Loading of Timber. 


224M. (1) The Governor-General in Council shall, subject to 
the condition of previous publication, make rules (hereafter in this 
section referred to as the ‘timber cargo rules’) as to the conditions on 
which timber may be carried as cargo in any uncovered space on 


the deck of any ship. 


(2) The timber cargo rules may prescribe a special load: 
line to be used only when the ship is carrying timber as cargo on 
deck and the conditions on which such special load line may be 
assigned, and may further prescribe either generally or with 
reference to particular voyages and seasons the manner and position 
in which such timber is to be stowed and the provisions which are 
to be made for the safety of the crew. 


(3) If any provision of the timber cargo rules is contra- 
vened in the case of any British ship registered in British India, 


the master of the ship shall be liable to a fine which may extend to 
five thousand rupees: 


Provided that in any proceedings against a master in res- k 
pect of a contravention of the timber cargo rules it shall be a good 
defence to prove that the contravention was due solely to deviation 
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or delay, being deviation or delay caused solely by stress of weather 
or other circumstances which neither the master nor the owner nor 
the charterer (if any) could have prevented or forestalled. 

(4) Any surveyor authorised in this behalf by the 
Governor-General in Council may, at any reasonable time, inspect 
any ship carrying timber as cargo in any uncovered space on her 
deck for the purpose of seeing whether the timber cargo rules have 
‘been complied with. 

(5) The foregoing provisions of this section and the timber 
cargo rules shall apply to ships not registered in British India, while 
they are within any port in British India as they apply to British 
ships registered in British India.” 

26. For the heading to sections 227 and 228 of the said Act 
and for those sections the following heading and sections shall be 
substituted, namely :— 


“Subdivision Load Lines. 
227. (1) Where— 

: (a) a British passenger steamer registered in British 
India has been marked with sub-division load lines, that is to say, 
oad lines indicating the depth to which the steamer may be loaded 
having regard to the extent to which she is sub-divided and to the 
space for the time being allotted to passengers, and 

(b) the appropriate sub-division load line, that is to 
‘say, the sub-division load line appropriate to the space for the time 


being allotted to passengers on the steamer, is lower than the load ' 


ine indicating the maximum depth to which the steamer is for the 
time being entitled under the provisions of this Part to be loaded, 
the steamer shall not be so loaded as to submerge the appropriate 
sub-division load line on each side of the steamer when the steamer 
‘has no list. 

(2) If any such steamer is loaded in contravention of this 
section, the owner or master of the steamer shall for each offence 
be liable to a fine which may extend to one thousand rupees and to 
such additional fine, not exceeding the amount hereinafter specified, 
as the Court thinks fit to impose, having regard to the extent to 
which the earning capacity of the ship was, or would have been, 
‘increased by reason of the submersion. 

(3) The said additional fine shall not exceed one thousand 
rupees for every inch or fraction of an inch by which the appro- 
priate sub-division load line on each side of the ship was submerged, 
or would have been submerged if the ship had had no list. 

(4) Without prejudice to any proceedings under the fore- 
going provisions of this section, any such steamer which is loaded 
4n contravention of this section may be detained until she ceases 
to be so loaded. 
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: 228, The provisions of section 227 shall apply to passenger 
steamers not registered in British India while they are within any 
port in British India as they apply to British passenger steamers 
registered in British India.”, 


27. In section 234 of the said Act, after the word “unsafe,’’ 
the following words shal! be inserted, namely :— 
‘ “or if a ship is detained in pursuance of any provision of this 
Part which provides for the detention of a ship until a certain event 
occurs,”. 


28. In section 238 of the said Act, after the word “unsafe” 
the following words shall be inserted, namely :— 


“by reason of the defective condition of her hull, equipments 
or machinery, or’. 


29. Section 241 of the said Act shall be omitted. 


30. After section 242 of the said Act the following sections 
shall be inserted, namely :— 


t 


“242A. (1) On and after such date as the Governor- 
General in Council may, by notification inf the Gasette of India, 
appoint in this behalf every British ship registered in British India 
being a passenger steamer of 5,000 tons gross tonnage or upwards 
shall be provided with a wireless direction-finding apparatus of the 
prescribed description. 


(2) If this section is not complied with in the case of any 
such ship, the master or owner of the ship shall be liable in respect 
of each offence to a fine which may extend to two hundred rupees. 


242B. (1) Every ship compulsorily equipped under the pro- 
visions of section 242 with a wireless telegraph installation shall 
maintain in the wireless telegraph room a wireless telegraph log 
in which shall be entered such particulars relating to the operation 
of the wireless telegraph installation and as to the maintenance of 
the wireless telegraph service as may be prescribed. 


(2) The provisions of section 122 shall apply to the wire- 


less telegraph log kept under this section as if it were an official log- 
book.” 
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31. To sub-section (2) of section 243 of the said Act the 
following proviso sHall be added, namely :— 

“Provided that if a valid Safety Convention Certificate is 
produced in respect of any ship not registered in British India, the 
inspection shall be limited to seeing that the ship is provided with 
a wireless telegraph installation and that the number of certified 
operators and watchers corresponds substantially with the particulars 
stated in the certificate.” 


32. In clause (a) of sub-section (2) of section 245 of the said 
Act,— 

(a) after the word “installation” the words “and wireless 
direction-finding apparatus” shall be inserted; 

(b) after the word “maintained” the words “the form of the 
wireless log and the particulars to be entered therein’’ shall be 
inserted; and 

(c) the proviso shall be omitted. 

33. 
headings and sections shall be inserted, namely :— 


“Signalling Lamps. 
245A. (1) Every British ship registered in British India 
being a ship of over 150 tons gross tonnage shall, when proceeding 
to sea from any port or place in British India to any port or place 
outside British India, be provided with a signalling lamp of the type 
approved by the Governor-General in Council. 

(2) If any ship proceeds or attempts to proceed to sea in 
contravention of this section, the owner or master thereof shall for 
each offence be liable to a fine which may extend to two hundred 
rupees. 


Safety Certificates, Radto-ielegraphy Certificates and 
Exemption Certificates. 


245B. The provisions of this Part relating to Safety Certi- 
ficates, Qualified Safety Certificates, Safety Radio-telegraphy 
Certificates and Exemption Certificates, that is to say, the provisions 
of section 245C to section 245M inclusive, shall have effect only 
from such date as the Governor-General in Council may, by noti- 
fication in the Gasette of India, appoint in this behalf. ; 


245C. (1) Upon receipt of a declaration of survey granted 

under Part III in respect of a steamship for which a certificate of 
survey is required by that Part, the Governor-General in Council 
° shall, if satisfied that the steamship complies with all the provisions 
as to construction, machinery and equipments (including life-saving 
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appliances, and wireless telegraphy installation) applicable to such 
steamship under this Act, cause a certificate, fo be called a Safety 
Certificate or a Qualified Safety Certificate as the case may be, to 
be prepared and delivered through such officer as the Governor- 
General in Council may appoint in this behalf to the owner or master 
of the steamship. 

(2) The Safety Certificate shall be in the prescribed form 
and shall state that the steamship complies with the requirements 
of the International Convention for the Safety of Life at Sea, 
signed in London on the 31st day of May, 1929. 

(3) The Qualified Safety Certificate shall be in the pre- 
scribed form and shall state in what respects the steamship complies 
with the requirements of the International Convention for the Safety 
of Life at Sea signed in London on the 31st day of May, 1929. 


245D. (1) The owner or master of any British ship regis- 
tered in British India which is not a passenger steamer but which 


"is required by the provisions of section 242 to be provided with a 


wireless telegraphy installation and which is intended to ply on 
voyages from or to any place in British India to or from any place 
outside British India shall, if the Governor-General in Council is 
satisfied that the ship complies with all the provisions as to wireless 
telegraphy applicable to such ship under this Part, receive a certi- 
ficate to be called a Safety Radio-telegraphy Certificate, to be pre- 
pared and delivered through such officer as the Governor-General 
in Council may appoint in this behalf. 

_ (2) The Safety Radio-telegraphy Certificate shall be in the 
prescribed form and shall state that the ship complies in respect of 
wireless telegraphy installation with the requirements of the Inter- 
national Convention for the Safety of Life at Sea, signed in London 
on the 31st day of May, 1929. 


245E. The owner or master of any British ship registered 
in British India which is intended to ply on voyages from or to any 
place in British India to or from any place outside British India 
and in regard to which the Governor-General in Council has made 
a declaration under section 126 or an order of exemption under the 
proviso to sub-section (1) of section 242 shall on application to the 
officer appointed in this behalf by the Governor-General in Council 
receive from such officer a certificate in the prescribed form to be 
called an Exemption Certificate. 


245F. (1) A Safety Certificate, Qualified Safety Certificate, 
Safety Radio-telegraphy Certificate or Exemption Certificate issued 
under the provisions of section 245C, 245D or 245E, shall not remain 
in force for more than one year from the date of its issue, nor after 
notice is given by the authority issuing it to the owner or master of 
the ship in respect of which it has been issued, that that authority ° 
has cancelled the certificate. 
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(2) If the ship in respect of which any such certificate has 
been issued is absent from British India at the date when the certi- 
ficate expires, the authority issuing the certificate, or any person 
authorised by that authority for the purpose, may, if it appears 
proper and reasonable so to do, grant such extension of the certi- 
ficate as will allow the ship to return to British India, but no such 
extension shall have effect for more than five months from the said 
date. 


(3) If the ship in respect, of which a Safety Certificate 
issued under section 245C is in force has on board in the course of 
a particular voyage a total number of persons less than the number 
stated in the certificate to be the number for which the life-saving 
appliances on the ship provide, the owner or master of the ship may 
obtain from the authority issuing the certificate, or any person 
authorised by that authority for the purpose, a memorandum to be 
attached to the certificate stating the total number of persons carried 
on the ship on that voyage, and the modifications which may be 
made for the purpose of that voyage in the particulars with respect 
to life-saving appliances stated in the certificate. 


245G. (1) The Governor-General in Council may, at the 
request of the Government of a country to which the International 
Convention for the Safety of Life at Sea, 1929, applies, cause a 
Safety Certificate or Safety Radio-telegraphy Certificate to be issued 
in respect of a ship of that country if he is satisfied in like manner 
as in the case of a British ship registered in British India that such 
a certificate can properly be issued; and, where a certificate is issued 
at such a request, it shall contain a statement that it has been so 
issued. 
(2) With a view to determining the validity in British 
India of certificates purporting to have been issued in accordance 
with the International Convention for the Safety of Life at Sea, 
1929, in respect of ships not registered in British India, the Governor- 
General in Council shall make such rules as appear to him to be 
necessary, and for the purpose of the provisions of this Act the 
expression ‘a valid Safety Convention Certificate’ means a certificate 
or certificates complying with such of those rules as are applicable 
in the circumstances. 


(3) Where a valid Safety Convention Certificate is pro- 


duced in respect of a passenger steamer not registered in British 
India and there is attached to the certificate a memorandum which— 


(a) has been issued by or under the authority of the 
Government of the country to which the steamer belongs, and 


(b) modifies for the purpose of any particular voyage, 

in view of the number of persons actually carried on that voyage, 

° the particulars stated in the certificates with respect to life-saving 
appliances, ; 
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the certificate shall have effect for the purpose of that voyage as if 
it were modified in accordance with the memorandum. 
245H. (1) No British ship registered in British India being 

a passenger steamer shall proceed on a voyage from any place in 
British India to any place outside British India unless there is in 
force in respect of the ship either— 

(a) a Safety Certificate issued under section 245C, or 

(b) a Qualified Safety Certificate issued under section 
245C and an Exemption Certificate issued under section 245E, 
being a certificate or certificates which by the terms thereof is or are 
applicable to the voyage on which the ship is about to proceed and 
to the trade in which she is for the time being engaged. 


(2) No sea-going British ship registered in’ British India 


. being a ship of 1,600 tons gross tonnage or upwards other than a 


passenger steamer, shalt proceed on a voyage from any place in 
British India to any place outside British India unless there is in 
force in respect of the ship— 

(a) such certificate or certificates as would be required 
in her case by the provisions of sub-section (1) if she were a 
passenger steamer, or 

(b) a Safety Radio-telegraphy Certificate issued under 
section 245D, or £ 

(c) an Exemption Certificate, issued under section 245E, 
relating to the wireless telegraphy equipment, 
being a certificate or certificates which by the terms’ thereof is or 
are applicable to the voyage on which the ship is about to proceed 
and to the trade in which she is for the time being engaged. 

(3) If any ship to which this section applies proceeds, or 
attempts to proceed, to sea in contravention of this section— 

(a) in the case of a ship being a passenger steamer, the 
master or owner of the steamer shall, without prejudice to any other 
remedy or penalty under this Act, be liable for each offence to a 
fine which may extend to one hundred rupees for every passenger 
carried on board the steamship; and 

(5) in the case of a ship not being a passenger steamer, . 
the master or owner of the ship shall for each offence be liable to 
a fine which may extend to one thousand rupees. 

(4) The master of every ship to which this section applies 


‘shall produce to the officer of Customs from whom a port clearance 


for the ship is demanded the certificate or cettificates required by 
the foregoing provisions of this section to be in force when the 
ship proceeds to sea, and the port clearance shall not be granted 
and the ship may be detained until the said certificate or certificates 
sare so produced. 

(5) Where an Exemption Certificate issued under section ° 
.245E in respect of any ship to which this section applies specifies any 
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conditions on which the certificate is issued and those conditions are 
contravened, the master or owner of the ship shall for each offence 
be liable to a fine which may extend to one thousand rupees. 


2451. (1) Where there i is produced in respect of any steam- 
ship not registered in British India a valid Safety Convention Certi- 
ficate, such certificate shall be accepted as having thé same force 
as the corresponding certificate issued in respect of a ship registered 
in British India by the Governor-General in Council. | 

(2) The master of every ship not registered in British 
India being a passenger steamer or being a ship of 1,600 tons gross 
tonnage or upwards belonging to a country to which the International 
Convention for the Safety of Life at Sea, 1929, applies, shall pro- 
duce a valid Safety Convention Certificate to the officer of Customs 
from whom a clearance for the ship is demanded in respect of a 
voyage from a place in British India to a place outside British India, 
and a clearance shall not be granted and the ship may be detained 
until such a certificate is so produced. 


(3) Where a valid Safety Convention Certificate is pro- 
duced in respect of a passenger steamer not registered in British 
India the steamer shall not be deemed to be unsafe for the purposes 
of section 238 of this Act by reason of the defective condition of her 
hull, equipments or machinery unless it appears that the steamer 
cannot proceed to. sea without danger to the passengers or crew 
owing to the fact that the actual condition of the ship does not 
correspond substantially with the particulars stated in the certificate. 


245}. (1) The Governor-General in Council may, subject to 
the condition of previous publication, make rules to carry out the 
purposes of the provisions of this Part relating to Safety Certificates, 
Qualified Safety Certificates, Safety Radio-telegraphy Certificates 
and Exemption Certificates. 


(2) In particular and without prejudice to the generality 
of the foregoing power, such rules may prescribe the form of the 
certificates referred to in sub-sections (2) and (3) of section 245C, 
sub-section (2) of section '245D, and section 245E, the charging of 
fees for the grant of such’ certificates, tHe amount of such fees, and 
the manner in which they’ shall be recoverable. 


(3) The Governor-General in Council may delegate to any 
person the functions assigned to the Governor-General in Council 
by sections 245C, 245D and 245G of granting a Safety Certificate, 
a Qualified Safety Certificate or a Safety Radio-telegraphy 
Certificate in respect of any ships or classes of ships. 


245K. The provisions of sections 139, 139A, 140 and 142 
of this Act shall apply to and in relation to every certificate issued 
» by the Governor-General in Council under sections 245C, 245D and 
245E in the same manner as By apply to and jn relation to a 
certificate of survey. 
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245L. The Governor-General in Council may request the 
Government of a country to which the International Convention 
for the Safety of Life at Sea, 1929, applies, to issue a Safety Certi- 
ficate or a Safety Radio-telegraphy Certificate in respect of a British 
ship registered in British India, and a certificate issued in pursuance 
of such a request and containing a statement that it has been so 
issued shall have effect for the purposes of this Act as if it had been 
issued by the Governor-General in Council. 


245M. Where any foreign ship is detained under this Part 
in any case to which the provisions of section 238 do not apply, or 
where any proceedings are taken under this Part against the master 
or owner of any such ship, notice shall, forthwith be served on the 
Consular officer for the country to which the ship belongs at or 
nearest to the port where the ship is for the time being, and such 
notice shall specify the grounds on which the ship has been detained 
or the proceedings have been taken.” i 
34. After Part V of the said Act the following Part and 
sections shall be inserted, namely :— 


“PART VA. 
NAVIGATION. 


245N. (1) No person on any British ship registered in 
British India shall when the ship is going ahead give a helm or 
steering order containing the word ‘starboard’ or ‘right’ or any 
equivalent of ‘starboard’ or ‘right’, unless he intends that the head 
of the ship shall move to the right, or give a helm or steering order 
containing the word ‘port’ or ‘left’ or any equivalent of ‘port’ or 
‘left’, unless he intends that the head of the ones shall move to the 
left. 


(2) Any person who contravenes the provisions of this 
section shall for each offence be liable to a fine which may’ extend 
to five hundred rupees. 

2450. (1) The master of any British ship registered in 
British India on meeting with dangerous ice, a dangerous derelict, 
a tropical storm or any other direct danger to navigation shall send 
information accordingly by all means of communication at his dis- 
posal and in accordance with such rules as the Governor-General 
in Council may make in this behalf to ships in the vicinity and to 
such authorities on shore as may be prescribed by these rules. 

(2) If the master of a ship fails to comply with the pro- 
visions of this section, he shall be liable for each offence to a fine 
which may extend to five hundred rupees. 


(3) For the purposes of this section the expression 
‘tropical storm’ means a hurricane, typhoon, cyclone or other storm ° 
of a similar nature, and the master of a ship shall be deemed to have 
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met with a tropical storm if he bas reason to believe that there is 
such a storm in the vicinity. 


245P. (1) The master of a British ship registered in British 
India on receiving a signal of distress by wireless telegraphy from 
any other ship shall proceed with all speed to the assistance of the 
persons in distress, unless he is unable or, in the special circum- 
stances of the case, considers it unreasonable or unnecessary to do 
so, or unless he receives information that his assistance is no longer 
required. 

(Z) If the master is unable or in the special circumstances 
of the case considers it unreasonable or unnecessary to proceed to 
the assistance of the persons in distress, he shall forthwith send a 
message by wireless telegraphy informing the master of the ship 
in distress accordingly; and shall enter in the official log-book his 
reasons for not going to the assistance of those persons. 

(3) Any master failing to comply with the provisions of 
sub-section (1) shall be liable to imprisonment for a term which 
may extend to six months, or to a fine which may extend to one 
thousand rupees, or to both. , 

(4) Any master failing to comply with the provisions of 
sub-section (2) shall be liable to a fime which may extend to one 
thousand rupees. ; 

245Q. (1) The Governor-General in Council may, subject 
to the condition of previous publication, make rules prescribing— 

(a) the manner of communicating information regard- 
ing dangers to navigation, and the authorities on shore to whom such 
information is to be communicated, 

(b) the signals which shall be signals of distress and of 
urgency, respectively, 

(c) the circumstances in which and the purposes for 
which any such signal is to be used, and the circumstances in which 
it is to be revoked, and 

(d) the speed at which any message sent by wireless 
telegraphy in connection with such signal is to be transmitted. 

(2) In making any rule under this section the Governor- 
General in'Council may direct that the breach of it shall be punishable 
with fine which may extend to five hundred rupees.” 


THE DANGEROUS DRUGS (AMENDMENT) ACT, 1933. 


Acr No. XXVI oF 1933. 
[21st September, 1933. 
An Act to amend the Dangerous Drugs Act, 1930, 
for certain purposes. 
Wuerreas it is expedient to amend the Dangerous Drugs Act, 
1930, for the purposes hereinafter appearing; It is hereby enacted 
as follows :— 
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1. This Act may be called THz Dancerous Drucs (AmEND- 
MENT) Act, 1933. 


2. In sub-clause (i) of dlause (g) of section 2 of the 
Dangerous Drugs Act, 1930 (hereinafter referred to as the said 
Act), after the words “Geneva Convention” the words “or in pur- 
suance of any international convention supplementing the Geneva 
Convention’’ shall be inserted. 


3. Section 4 of the said 'Act shall be numbered as sub-section 
(1) of section 4, and the following sub-section shall be added, 
namely :— 

“(2} The Local Government may make rules restricting and 
regulating the manufacture and possession of prepared opium from 
opium which is lawfully possessed under clause (b) of sub-section 
(I j 


THE INDIAN MEDICAL COUNCIL ACT, 1933. 


Acrt No. XXVII oF 1933. 

[23rd September, 1933. 
` An Act to constitute a Medical Council in India. 
WHEREAS it is expedient to constitute a Medical Council in 

India in order to establish a uniform minimum standard of higher 
qualifications in medicine for all provinces; It is hereby enacted as 
follows :— 


1. (1) This Act may be called Taz INDIAN MEDICAL Councn. 
Act, 1933. mo, 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Governor- 
General in Council ‘may, ‘by notification in the Gasette of India, 
appoint. - ae k 

2. In this Act, unless there is anything repugnant in the sub- 
ject or context,— 

(a) “British Indian University” means any university in 
British India established by an Act of the Indian Legislature or of 
a local Legislature and having a medical faculty; 

(b) “the Council” means the Medical Council of India con- 
stituted under this Act; : 

(c) “medical institution” means any institution, within or 
without British India, which grants degrees, diplomas or licences 
in medicine; 

(d) “medicine’? means modern scientific medicine and in- 
cludes surgery and obstetrics, but does not include veterinary medi- 
cine and surgery; 

(e) “Provincial Medical. Council’? means a medical council è 
constituted under an Act of a local Legislature to regulate the 
registration of medical practitioners; 
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(f) “Provincial Medical Register” means a register main- 
tained under an Act of a local Legislature to regulate the registra- 
tion of medical practitioners ; 

(g) “recognised medical qualification” means any of the 
medical qualifications included in the First and Second Schedules ; 


(h) “Regulation” means a Regulation made under section 18. 


3. (1) The Governor-General in Council shall cause to be con- 

stituted a Council consisting of the following members, namely :— 

(a) one member from each Governor’s province, to be 
nominated by the Local Government of the province ; 

(b) one member from each British Indian University, -to 
be elected by the members of the Senate of the University (or, in 
the case of the University of Lucknow, the Court, and in the case 
of the University of Rangoon, the Council) from amongst the mem- 
bers of the medical faculty of the university ; 

(c) one member from each province where a Provincial 
Medital Register is maintained, to be elected from amongst them- 
selves by persons enrolled on the Register who possess recognised 
medical qualifications or medical qualifications granted by a British 
Indian University; and 

(d) three members to be nominated by the Governor- 
General in Council. | 

(2) The President of the Council shall be elected by the 
members of the Council from amongst themselves: 

Provided that for four years from the first constitution gf the 
Council the President shall be a person nominated by the Governor- 
General in Cquncil who shall hold office during the pleasure of the 
Governor-General in Council and, where he is not already a member, 
shall be a member of the Council in addition to the members pre- 
scribed in sub-section (1). 

(3) No act done by the Council shall be questioned on the 
ground merely of the existence of any vacancy in, or any defect 
in. the constitution of, the Council. 


A. (1) An election under clause (b) or clause (c) of sub- 
section (1) of section 3 shall be conducted by the Local Government, 
in such manner as it may think fit, subject to any instructions the 
Governor-General in Council may issue in this behalf. i 


(2) Where any dispute arises regarding any election to the 
Council, it shall be referred to the Local Government whose decision 
shall be final. 


\ 
5. (1) No person shall be eligible for nomination or election 


under clause (a) or (b) of sub-section (1) of section 3 unless he’ 


possesses a recognised medical qualification or a medical qualifica- 
tion granted by a British Indian University. 
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(2) No person shall be eligible for nomination under clause 
(a) of sub-section (1) of section 3 unless he resides in'the pro- 
vince concerned, and, where a Provincial Medical Register is main- 
tained in that province, unless he is enrolled on that register. 

(3) No person shall be eligible for election under clause 
(b) of sub-section (1) of section 3 unless he has had at least four 
years’ experience as a Professor, Assistant Professor, Lecturer or 
Reader in Medical Colleges or Schools. 

(4) No person may at the same time serve as a member in 
more than one capacity. ' 


6. The Council so constituted shall be a body corporate by the 
name of the Medical Council of India, having perpetual succession 
and a common seal, with power to acquire and hold property both 
moveable and immoveable, and to contract, and shall by the said 
name sue and be sued. 

7. (1) An elected President shall hold office for a term not 
exceeding five years and not extending beyond the expiry of the 
term for which he has been nominated or elected to be a member of 
the Council. 

(2) A member, other than a nominated President, shall hold 
office for the term of five years from the date of his nomination or 
election or until his successor shall have been duly nominated or 
elected, whichever is longer. 

(3) Where the said term of five years is about to expire in 
respect of any member, his successor may be nominated or elected 
at any time within three months before the said term expires, but 
shall not assume office until the said term has expired. 


8. (1) The Council shall hold its first meeting at such time 
and place as may be appointed by the Governor-General in Council; 
and thereafter the Council shall meet at least once in each year at 
such time and place as may be appointed by the Council. 

. (2) Until otherwise provided by Regulations, ten members 
of the Council shall form a quorum, and all the acts of the Council 
shall be decided by a majority of the members present and voting 


9. (1) The Council shall— 
(a) elect from amongst its members a Vice-President; 
(6) constitute from amongst its members an Executive 
Committee, and such other Committees for general or special pur- 


poses as the Council deems necessary to carry out the purposes of 
this Act; 

(c) appoint a Secretary, who may also, if deemed expe- 
dient, act as Treasurer; 

(d) appoint or nominate such other officers and servants e 


as the Council deems necessary to carry out the pee of this 
Act; 
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(e) require and take from the Secretary, or from any other 
officer or servant, such security for. the due performance of his 
duties as the Council deems necessary ; and 

(f) with the previous sanction of the Governor-General 
in Council, fix the remuneration and allowances to be paid to the 
President, Vice-President, members, officers and servants of the 
Council. 

(2) Notwithstanding anything contained in clause (c) of 
sub-section (1), for the four years from the commencement of 
this Act, the Secretary of the Council shall be a person appointed by 
the Governor-General in Council, who shall hold office during the 
pleasure of the Governor-General in Council. 


10. (1) The Executive Committee shall consist of seven mem- 
bers, of whom five shall be elected by the Council from amongst its 
members. 

(2) The President and Vice-President of the Council shall 
be members ex officio of the Executive Committee, and shall be 
President and Vice-President, respectively, of that Committee. 

(3) In addition to the powers and duties conferred and im- 
posed upon it by this Act, the Executive Committee shall exercise 
and discharge such powers and duties as the Council may confer 
or impose upon it by any Regulations which may be made in this 
behalf. 

11. (1) The medical qualifications granted by medical insti- 
tutions in British India which are included in the First Schedule 
shall be recognised medical qualifications for the purposes of this 
Act. 

(2) Any medical institution in British India which grants a 
medical qualification not included in the First Schedule may apply 
to the Governor-General in Council to have such qualification re- 
cognised, and the Governor-General in Council, after consulting the 
Council, may, by notification in the Gazette of India, amend the 
First Schedule so as to include such qualification therein. 

(3) Such notification may also direct that an entry shall 
be made in the last column of the First Schedule against such medi- 
cal qualification declaring that it shall be a recognised medical quali- 
fication only when granted after a specified date. 

(4) The Council shall, as soon as may be and without appli- 
cation being made, make all necessary arrangements for the inspec- 
tion of the medical courses and examinations of the Universities 
of Patna, Rangoon and Andhra, and shall submit their recommen- 
dations to the Governor-General in Council regarding the inclusion 
jn the First Schedule of the medical qualifications granted by these 
Universities. ʻi 

12. The medical qualifications granted by medical institutions 
outside British India which are included in the Second Schedule 
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, Shall be recognised medical qualifications for the purposes of this 


Act, and shall be sufficient qualification for enrolment on any Pro- 
vincial Medical Register. 


13. (1) At any time during the period of four years after the 
commencement of this Act, the Council may enter into negotiations 
with the authority in any State or country outside British India 
which is entrusted by the law of such State or country with the 
maintenance of a register of medical practitioners, for the settling 
of a scheme of reciprocity for the recognition of medical qualifi- 
cations, and the course of such negotiations shall be reported to the 
Governor-General in Council along with the decisions of the Council 
to recognise or to refuse to recognise the medical qualifications 
proposed by such authority for recognition in British India. 

(2) In so-far as the decisions of the Council to recognise 
medical qualifications are accepted by the Governor-General in . 
Council, they shall be embodied in a resolution and published in the 
Gagette of India, and such resolution shall specify or indicate with 
sufficient accuracy all medical qualifications finally approved for 
recognition in British India: ` ; 

Provided that where any such resolution specifies or indicates 
a medical qualification which is not included in the Second Schedule, 
the Governor-General in Council may, by notification in the Gasette 
of India, amend the Second Schedule so as to include such qualifi- 
cation therein, and such amendment may further direct that such 
qualification shall be deemed to be a recognised medical qualification 
ie the purposes-of this Act only when granted after a specified 

ate. 

. (3) Within one month before the expiry of the period of 
four years from the commencement of this Act, the Governor-Gene- 
ral in Council shall frame a schedule to include all medical qualifi- 
cations which have been specified or indicated by him in resolutions 
‘made under sub-section (2), and shall publish the said schedule in 
the Gasette of India, and such schedule shall be substituted for the 
Second Schedule with effect from the expiry of the said period of 
four years, and shall then have force as if it had been enacted in 
this Act: 

Provided that the Governor-General in Council shall include 
in the said schedule all medical qualifications included in the Second 
Schedule which were granted before the expiry of the said- period 
of four years 

14. (1) At any time after the expiry of the period of four years 
after the commencement of this Act, the Council may complete or 
may enter into negotiations with the authority in any State or country 
outside British India which by the law of such State or country is 
entrusted with the maintenance of a register of medical practitioners, 
for the settling of a scheme of reciprocity for the recognition of 
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medical qualifications, and in pursuance of any such scheme the 
Governor-General in Council may, by notification in the Gasette of 
India, amend the Second Schedule so as to include therein any medi- 
cal qualification which the Council has decided should be recognised. 


(2) Such notification may also direct that an entry shall be © 


made in the last column of the Second Schedule against such medi- 
cal qualification declaring that it shall be a recognised medical 
qualification only when granted after a specified date. 

(3) The Governor-General in Council, after consultation 
with the Council, may, by notification in the Gasette of India, amend 
the Second Schedule by directing that an entry be made therein in 
respect of any medical qualification, declaring that it shall be a 
recognised medical qualification only when granted before a specified 
date. ; 


(4) Where the Council has refused to recognise any medical 


qualification which has-been proposed for recognition by any such 
authority, that authority may apply to the Governor-General in 
Council, and the Governor-General in Council, after considering 
such application and after consulting the Council, may, by notifica- 
tion in the Gazette of India, amend the Second Schedule so as to 
include such qualification therein, and the provisions of sub-section 
(2) shall apply to such notification. 


15. Every medical institution in British India which grants a 
recognised medical qualification shall furnish such information as 
the Council may, from time to time, require as to the courses of 
study and examinations to be undergone in order to obtain such 
qualification, as to the ages at which such courses. of study and 
examinations are required to be undergone and such qualification is 
conferred, and generally as to the requisites for obtaining such 
qualification. 

16. (1) The Executive Committee shall appoint such number 
of medical inspectors as it may deem requisite to attend at any or 
all of the examinations held by medical institutions in British India 
for the purpose of granting recognised medical qualifications. 

(2) Inspectors appointed under this section shall not inter- 
fere with the conduct of any examination, but they shall report to 
the Executive Committee on the sufficiency of every examination 
which they attend and on any other matters in regard to which the 
Executive Committee may require them to report. 

(3) The Executive Committee shall forward a copy of any 
such report to the medical institution concerned, and shall also for- 
ward a copy, with the remarks of such institution thereon, to the 
Governor-General in Council. 


17. (1) When, upon report by the Executive Committee, it 
appears to the Council that the courses of study and examination 
to be gone through in any medical institution in British India in 

14 


Power to 
require in- 
formation as 
to courses 
of study 
and exami- 
nations. 


Inspection 
of examina- 
tions, 


Withdrawal 
of recog- 
nition. 


Power to 
make regu- 
lation’, | 


106 THE MADRAS LAW JOURNAL SUPPLEMENT. [xxvii oF 1933. 


order to obtain a recognised medical qualification or that the 
standards of proficiency required from candidates at any examina- 
tion held for the purpose of granting such qualification are not such 
as to secure to persons holding such qualification the knowledge and 
skill requisite for the efficient practice of medicine, the Council shall 
make a representation to that effect to the Governor-General in 
Council. 

(2) After considerirg such representation, the Governor- 


l General in Council may send it to the Local Government of the 


province in which the medical institution is situated, and the Local 
Government shall forward it, along with such remarks as it may 
choose to make, to the medical institution, with an intimation of the 
period within which the medical institution may submit its 
explanation to the Local Government. 

(3) On the receipt of the explanation or, where no explana- 
tion is submitted within the period fixed, then on the expiry of that 
period, the Local Government shall make it9 recommendations to 
the Governor-General in Council. 

(4) The Governor-General in Council, after making such 
further inquiry, if any, as he may think fil, may, by uvlification in 
the Gaseite of India, direct that an entry shall be made in the First 
Schedule against the said medical qualification declaring that it shall 
be a recognised medical qualification only when granted before a 
specified date. 


18. (1) The Council may, with the previous sanction of the 
Governor-General in Council, make Regulations generally to carry 
out the purposes of this Act, and, without prejudice to the generality 
of this power, such Regulations may provide for— 

(a) the manageinent of the property of the Council; 

(b) the summoning and holding of meetings of the Coun- 
cil, the times and places where such meetings are to be held, the 
conduct of business thereat and the number of members necessary 
to constitute a quorum; 

(c) the resignation of members of the Council and the 
filling of casual vacancies; 

(d) the powers and duties of the President and Vice- 
President ; 

. (e) the mode of appointment of the Executive Committee 
and other Committees, the summoning and holding of meetings, and 
the conduct of business of such Committees; 

(f) the tenure of office, and the powers and duties of the 
Secretary and other officers and servants of the Council; 

(g) the appointment, powers, duties and procedure of 
medical inspectors; and ; 

(k) any matter for which under this Act provision may 
be made by Regulations. ‘ 
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(2) Until the first Council is constituted’ under this Act, any 
Regulations which may be made under sub-section (1) may be made 
by the Governor-General in Council; and any Regulation so made 
may be altered or rescinded by the Council i in exercise of its powers 
under sub-section (1). 

19. (1) The Council shall furnish such reports, copies of its 
minutes, abstracts of its accounts, and other infcrmation to the 
Governor-General in Council as he may require. 

(2) The Governor-General in Council may publish, in such 
manner ‘as he may think fit, any report, copy, abstract or other 
information furnished to him under this section or under section 16. 


20. (1) Whenever it is made to appear to the Governor- 
General in Council that the Council is not complying with any of 
the provisions of this Act, the Governor-General in Council may 
- refer the particulars of the complaint to a Commission of Inquiry 
consisting of three persons, two of whom shall be appointed by the 
Governor-General in Council, one being a Judge of a High Court 
established by Letters Patent of the Crown, and one by the Council; 
and such Commission shall proceed to inquire in a summary manner 
and to report to the Governor-General in Council as to the truth 
of the matters charged in the complaint, and in case of any charge 
of default or of improper action being found by the Commission 
to have been established, the Commission shall recommend the 
remedies, if any, which are in its opinion necessary. 

(2) The Governor-General in Council may require the Coun- 
cil to adopt the remedies so recommended within such time as, 
having regard to the report of the Commission, he may think fit; 
and if the Council fails to comply with any such requirement, the 
Governor-General in Council may amend the Regulations of the 
Council, or make such provision or order or take such other steps 
as may seem necessary to give effect to the recommendations of the 
Commission. 

(3) A Commission of Inquiry shall have power to administer 
oaths, to enforce the attendance of witnesses and the production of 
documents, and shall have all such other necessary powers for the 
purpose of any inquiry, conducted by it as are exercised by a Civil 
Court under the Code of Civil Procedure, 1908. 
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Recognised medical qualifications granted by medical institutions 


in British India, 





Medical . 
Institution. 


University of 
bad. 


University of 
Bombay. 


University of 
Calcutta. 


University of 
Lucknow. 


University of 
Ma S 


Punjab Univer- 
sity. 


Recognised medical qualification. 


Bachelor of Medicine and Bachelor 
of Surgery. 


Licentiate in Medicine and Surgery. 


Bachelor of Medicine and Bachelor 
of Surgery. 

Doctor of Medicine 

Master of Surgery 


Licentiate in Medicine and Surgery.. 


Bachelor of Medicine 
Doctor of Medicine 
Master of Surgery 
Master of Obstetrics 


Bachelor of Medicine and Bachelor 
of Surgery 


Licentiate in'Medicine and Surgery.. 


Bachelor of Medicine and Master of 
Surgery 7 

Bachelor of Medicine and Bachelor 
of Surgery. 

Doctor of Medicine 


Licentiate in Medicine and Surgery.. 
Bachelor of Medicine 


Doctor of Medicine 
Master.of Surgery 


Abbreviation 
for 
registration, 


MB,BS., AIL 


L.M S., Bom 
M B., B.S., Bom. 


M.D , Bom. 
M S., Bom 


LMS, Cal. 
MB, Cal 
M D, Cal. 
MS, Cal. 
M O., Cal 


M.B., B.S , Luck- 
now. 


L.M S, Mad. 


MB,CM,Mad. , 


MB,B.S,Mad 


.| M.D., Mad. 


LMS, Pon 
MB, Pun 


..| MD, Pun 
.| M.S., Pun. 





THE SECOND SCHEDULE. 
(See section 12.) 


Recognised medical qualifications granted by medical institutions 


A. Registrable qualifications 


outside British India. 


admitting primarily -to the 


“Medical Register granted by licensing bodies in the United King- 
dom, as shown in Table (F) set out in the Medical Register for 
1931 printed and’ published under the direction of the General 
Council of Medical Education and Registration of the United 
Kingdom in pursuance of the Medical Acts, 1858 and 1886. 

B. Registrable qualifications granted by licensing bodies im i 
British possessions, as shown in Table (I) set out in the said Medi- 
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cal Register, other than registrable qualifications granted by licensing 


bodies in India. / 

C. Registrable qualifications granted by licensing bodies in 
Foreign Countries, as shown in Table (J) set out in the said Medical 
Register. 


THE INDIAN TARIFF (SECOND AMENDMENT) ACT, 1933. 





Act No. XXVIII or 1933. 
[23rd December, 1933. 
An Act further to amend the Indian Tariff Act, 1894, the Indian 
Finance Act, 1931, and the Sea Customs Act, 1878, 
for certain purposes. 

WHEREAS it is expedient further to amend the Indian Tariff 
Act, 1894, the Indian Finance Act, 1931, and the Sea Customs Act, 
1878, for the purposes hereinafter appearing; It is hereby enacted 
as follows :— 


1. This Act may be called THe Inpian TarirF (SECOND 
AMENDMENT) Act, 1933. 

2. (1) After Item No. 40A of the Second Schedule to the 
Indian Tariff Act, 1894, the following item shall be inserted, 
namely :— 


«40B MINERAL Olt, not included in Item} Imperial Two annas 
No. 40 or Item No. 40A, which is{ gallon. and three 
suitable for use as an illuminant pies.” 


in wick lamps. 


(2) In sub-item (2) of Item No. 41 of the said Schedule, 
after the word “thermometer,” the words “is not suitable for use 
as an illuminant in wick lamps,” shall be inserted. 

3. After Item No. 40A of the Second Schedule to the Indian 
Finance Act, 1931, the following item shall be inserted, namely :— 


“40B MTmERAL OL included in ltem No.| Nine pies per Imperial 
40B. gallon” 


4. After section 195 of the Sea Customs Act, 1878, the follow- 
ing section shall be inserted, namely :— 


“195A. (1) When by any law for the time being in force a 
duty of customs is imposed on mineral oil which is specified as being 
suitable or as not being suitable for use as an illuminant in wick 
lamps, the Chief Customs Authority may make rules for determining 
in disputed cases whether any mineral oil is or is not suitable for 

e such use. 


Short title. 
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(2) In particular such rules may— 

(a) specify the design, construction and materials of 
test lamps to be used for testing the burning properties of mineral 
oil in wick lamps and provide for the standardisation of such test 
lamps; and 

(&) prescribe the manner in which and the persons by 
whom tests are to be carried out and the standards to be accepted 


for deciding whether any mineral oil is or is not suitable for use as 
an illuminant in wick lamps.” 


INDIA ACTS 
AND 


MADRAS ACTS 
1955 


THE MADRAS LAW JOURNAL OFFICE 
MYLAPORE, MADRAS 





1934 


PROSTED AT 
THE MADRAS LAW JOURNAL PRESS 


MYLAPORE, MADRAS 
1984 


MADRAS ACTS, 1938. 


` THE KAPILESWARAPURAM IMPARTIBLE ESTATE ACT. 





Acr No. I oF 1933. 


{Received the assent of the Governor on the 9th December, 1932 
and of the Governor-General on the 30th December, 1932.) 


An Act to declare the Kapileswarapuram Estate to be impartible 
within the meaning of the Madras Impartible Estates Act, 1904. 

Wuaereas it is expedient to declare that the Kapileswarapuram 
Estate is impartible and that its proprietor cannot exercise un- 
restricted powers of alienation in respect thereof; And whereas the 
previous sanction of the Governor-General has been obtained to the 
passing of this Act; Ht is hereby enacted as follows :— 

1. This Act may be called THe KAPOESWARAPURAM 
IMPARTIBLE Estate Act, 1932. 

2. For the purpose of this Act, the Kapileswarapuram Estate 
shall consist of the properties specified in the Schedule. * 


' 
~y 


3. Notwithstanding any decision of Courts, rule or law or 
enactment to the contrary, the Kapileswarapuram Estate in the 
Kistna district is hereby declared to be impartible within the mean- 
ing of the Madras Impartible Estates Act, 1904, and shall in the 
hands of its present owner as well as of his heirs and sucdessors 
be subject to the provisions of that Act. 


4. This Act shall not affect any alienation made or debt i in- 
curred before the commencement of this Act. 
THE SCHEDULE. 
"| (See section 2.) 
e LIST OF VILLAGES INCLUDED IN THE KAPILESWARAPURAM 
ESTATE IN THE KISTNA DISTRICT. 
Seri villages. Mokhasas and Agraharams. 


4, Ramachandrapuram. 

5. Daggumilli, one-sixth share. 
6. Pinnamareddipalll. 

7. Mamillapalli. 

8 Surepalli, one-sixth share. 
9. Vattigudipadu. 


1. Kapileswarapuram. 
2. Illur-lanka 
3. Nurvid, one-sixth share, exclu- 
e tive of gardens and Palace buildings 
with their compound. 


Short title. 


Definition 
of the 
Kapiles- 
warapuram 


Estate. 


Kapiles- 
warapuram 
Estate to be 
impartible 
within the 
meaning of 


- the Madras 


Impartible 
Estates Act, 
1904. 


Savings. 


Short title. 
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THE ANAKAPALLE AND OTHER IMPARTIBLE 
f ESTATES ACT. 


Act No. II or 1933. 


(Received the assent of the Governor on the 9th Decemiber, 19: 
and of the Governor-General on the 30th December, 1932.) 
An Act to declare the Anakapalle and other Estates to be impartib 
within the meaning of the Madras Impartible Estates Act, 1904. 

WHEREAS it is expedient to declare that the Anakapalle ar 
other Estates are impartible and that their Proprietor cannot exe 
cise unrestricted powers of alienation im respect thereof; Ar 
whereas the previous sanction of the Governor-General has bee 
obtained to the passing of this Act; It is hereby enacted as follows :- 

1. This Act may be called THE ANAKAPALLE AND OTHE 
IMPARTELE Estates Act, 1932. 

2. Notwithstanding any decision of Court, rule or an 
enactment to the contrary, the Anakapalle, Bharinikam, Munag: 
paka, Godicherla, Sriramapuram, Koruprolu and Nakkapalle Estate 
in the Vizagapatam district. are hereby declared to be impartib 
estates within the meaning of the Madras Impartible Estates Ac 
1904, and shall in the hands of their present owner as well as h 
heirs ond successors, be subject to the provisions of that Act. 


3. This Act shall not affect any alienation made or debt in 
curred before the commencement of this Act. 


THE Meth CITY MUNICIPAL (AMENDMENT) AC 
1933. 





; Acrt No. IL oF 1933. : 
(Received the assent of the Governor on the 5th February,” 19: 
and of the Governor-General on the 21st- February, 1933.) 
An Act further to amend the Madras City Municipal Act, 1919 
` for certain purposes. 

Wueneas it is expedient further to amend the Madras Ci 
Municipal Act, 1919, for the purposes hereinafter appearing ; It 
hereby enacted as follows :— 

1, This Act may be called THe Mapas Crry MUNTER: 
(AMENDMENT) Act, 1933. 

2. In sections 23, 25, 26, 28, 29, 30, 32, 33, 34, 35, 37, 38 and « 
of the Madras City Municipal Act, 1919 (hereinafter referred - 
as the said Act), and in rules 1, 2, 3, 4, 5, 6, 8 and 15 of Schedule | 
to the said Act, for the word ‘President’ wherever it occurs the wo 
‘Mayor’ shall be-substituted. 
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` 3. In the heading to sections 37 and 38 of the said Act, for 
the words ‘President of the Council,’ the word ‘Mayor’ shall be 
substituted. 


- 


“4, In rule 16 of Schedule II to the said Act, for the words 
‘President of the Council, the word ‘Mayor’ shall be substituted. 


5. Section 413 of the said Act shall be omitted. 


THE MADRAS DISTRICT MUNICIPALITIES (SECOND 
AMENDMENT) ACT, 1933. 





Act No. IV or 1933. 


(Received the assent of the Governor on the 11th March, 1933 and 
of the Governor-General on the 26th March, 1933.) 


An Act further to amend the Madras District Municipalities Act, 
1920, for a certain purpose. 


WHEREAS it is expedient further to amend the Madras District 
Municipalities Act, 1920, for the purpose hereinafter appearing; 
It is hereby enacted as follows :— 

1. This Act may be called THE Mappas District Munici- 
PALITIES (SECOND AMENDMENT) Act, 1933. 


2. For section 40-A of the Madras District Municipalities Act, 
1920, the following section shall be substituted, namely :— 


“40-A. (1) Subject to the provisions of this section, a motion 
expressing want of confidence in the chairman or in the vice-chairman 
may be made in accordance with the procedure laid down herein. 


(2) Written notice of intention to make the motion, in 
such form as may be fixed by the Local Government, signed by 
such number of councillors as shall constitute not less:than one- 
half of the sanctioned strength of the council, together with a copy 
of the motion which is proposed to be made, shall be delivered by 
any two of the councillors signing the notice in person together, to 
the Revenue Divisional Officer. 

° (3) The Revenue Divisional Officer shall then convene a 
meeting for the consideration of the motion, to be held at the muni- 


Amendment 
of the 
heading to 
sections 37 
and 38, 
Madras Act 
IV of 1919, 


Amendment 
of rule 16 
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Act IV of 
1919, 


Repeal of 
section 413, 
Madras 
Act IV of 
1919, 


Short title. 
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cipal office, at a time appointed by him which shall not be later than 
thirty days from the date on which the notice under sub-seqtion (2) 
was delivered to him. He shall give to the councillors notice of 
not less than fifteen clear days of such meeting and of the time 
- appointed therefor. 

(4) The Revenue Divisional Officer shall preside at the 
meeting convened under this section, and no other person shall pre- 
side thereat. If within half an hour after the time appointed for 
the meeting the Revenue Divisional Officer is not present to preside 
at the meeting, the meeting shall stand adjourned to a time to be 
appointed and notified to the councillors by the Revenue Divisional 
Officer under sub-section (5). 

(5) If the Revenue Divisional Officer is unable to preside 
at the meeting, he may, after recording his reasons in writing, ad- 
journ the meeting to such other time as he may appoint. The date 
so appointed shall not be later than thirty days from the date 
appointed for the meeting under sub-seation (3). Notice of not 
less than seven clear days shall be given to the councillors of the 
time appointed for the adjourned meeting. 

(6) Save as provided in sub-sections (4) and (5), a meet- 
ing convened for the purpose of considering a motion under this 
section, shall not for any reason be adjourned. : 

(7) As soon as the meeting convened under this secti 
thas commenced, the Revenue Divisional Officer shall read to the 
council the motion for the consideration of which it has been con- 
vened, and declare it to be open for debate. 

(8) No debate on any motion under this section shall be 
adjourned. 

(9) Such debate shall automatically terminate on the 
expiry of two hours from the time appointed for the commence- 
ment of the meeting, if it is not concluded earlier. Upon the con- 
clusion of the debate or upon the expiry of the said period of two 
hours, as the case may be, the motion shall be put to the vote of the 
council. 

(10) The Revenue Divisional Officer shall not speak on 
the merits of the motion, nor shall he be entitled to vote thereon. 


(11) A copy of the minutes of the meeting together with 
a copy of the motion and the result of the voting thereon shall 
forthwith on the termination of the meeting be forwarded by the 
‘Revenue Divisional Officer to the Local Government. ` 


(12) If the motion is carried with the support of not less 
than three-fifths of the sanctioned strength of the council, the 
Local Government shall, by notification, remove the chairman or 
vice-chairman as the case may be. 


(13) If the-motion is not carried by such a majority as 
aforesaid, or if the meeting cannot be held for want of a quorum, 
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no notice of any subsequent motion expressing want of confidence 
in the same chairman or vice-chairman shall be received until after 
the expiry of six months from the date of the meeting. 

(14) No notice of a motion under this section shall be 
received within six months of the assumption of office by a chairman 
or vice-chairman as the case may be.” 


3. On and after the date of the commencement of this Act, 
no motion expressing want of confidence in the chairman or the 
vice-chairman shall be debated or voted upon by any council unless 
the provisions of section 40-A of the Madras District Municipalities 
Act, 1920, as amended by this Act, have been complied with, 


` 


THE MADRAS LOCAL BOARDS (SECOND AMENDMENT) 
ACT, 1933. 





Act No. V or 1933. « 


(Received the assent of the Governor on the 11th March, 1933 and 
of the Governor-General on the 26th March, 1933.) 


An Act further to amend the Madras Local Boards Act, 1920, 
for a certoin purpose. 

WHEREAS it is expedient further to amend the Madras Local 
Boards Act, 1920, for the purpose hereinafter appearing; It is 
hereby enacted as follows :— 

1. This Act may be called Tae Mapras Locat Boarps 
(SECOND AMENDMENT) Act, 1933. 

2. For section 44 of the Madras Local Boards Act, 1920, the 
following section shall be substituted, namely :— 


“44. (1) Subject to the provisions of this section, a motion 
expressing want of confidence in the president or in the vice-presi- 
dent of a district board or of a taluk board maybe made in 
accordance with the procedure laid down herein. 


(2) Written notice of intention to make the motion, in 
such form as may be fixed by the Local Government, signed by such 
number of members of the board as shall constitute not less than 
one-half of the sanctioned strength of the board, together with a 
copy of the motion which is proposed to be made shall be delivered 
by any two of the members signing the notice, in person together 

° (a) to the District Collector in the.case of a motion 
against the president or vice-president of a district board, and 


“Motion of 
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(b) to the Revenue Divisional Officer in the case of a 
motion against the president or vice-president of a taluk board. 

‘ (3) The District Collector or the Revenue Divisiqnal 
Officer as the case may be shall then convene a meeting for the 
consideration of the motion to be held at the office of the board at 
a time appointed by him which shall not be later than thirty days 
from the date on which the notice under sub-section (2) was deli- 
vered to him. He shall give to the members notice of not less than 
fifteen clear days of such meeting and of the time appointed therefor. 

(4) The District’ Collector or the Revenue Divisional 
Officer as the case may be shall preside at the meeting convened 
under this sub-section and no other person shall preside thereat. If 
within half an hour aftér the time appointed for the meeting, the 
District Collector or the Revenue Divisional Officer is not present 
to preside at the meeting, the meeting shall stand adjourned to a 
time to be appointed and notified to the members by the Collector 
or the Revenue Divisional Officer as the case may be under sub- 
section (5). A . 
(5) If the Collector or the Revenue Divisional Officer as 
‘the case may be finds that he will þe unable to preside at the meeting, 
he may after recording his reasons in writing adjourn the meeting 
to such other time as he may appoint. The date so appointed by 
him shall not be later than thirty days from the date fixed for the 
meeting under sub-section (3). Notice of not less than ten clear 
days shall be given to the members of the time appointed for the 
adjourned meeting. 
(6) Save as provided in sub-sections (4) and (5) a meet- 
ing convened for the purpose of considering a motion under this 
- section shall not for any reason be adjourned. 


(7) As soon as the meeting convened under this section 
has commenced, the presiding officer shall read to the board the 
motion for the consideration of which the meeting has been convened 
and declare it to be open for debate. i ' l 

(8) No debate on any motion under this section shall be 
adjourned. 

(9) Such debate shall automatically terminate on the 
expiry of two hours from the time appointed for the commence- 
ment of the meeting, if it is not concluded earlier. Upon the con- 
clusion of the debate or upon the expiry of the said period of two 
hours as the case may be the motion shall ‘be put to the vote of the 
board. 

(10) The presiding officer shall not speak on the merits 
of the motion nor shall he be entitled to vote thereon. 

(11) A copy of the minutes of the meeting together with 
a copy of the motion and the result of the voting thereon shall 
forthwith on the termination of the meeting be forwarded by the ° 
presiding officer to the Local Government. 
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(12) If the motion is carried with the support of not less 
than three-fifths of the sanctioned strength of the board, the Local 
Government shall, by notification, remove the president or vice- 
president as the case may be, 


(13) If the motion is not carried by such a majority as 
aforesaid or if the meeting could not be held for want of a quorum, 
no notice of any subsequent motion expressing want of confidence 
in the same president or vice-president shall be received until after 
the expiry of six months from the date of the meeting. 


(14) No notice of a motion under this section shall be 
received within six months of the assumption of office by a president 
or vice-president as the case may be.” 


3. On and after the date of the commencement of this Act, 
no motion expressing want of confidence in the president or the vice- 
president shall be debated or voted upon by any board unless the 
provisions of section 44 of the Madras Local Boards Act, 1920, as 
amended by this Act, have been complied with. 


THE MADRAS CITY POLICE (AMENDMENT) ACT, 1933. 


Act No. VI oF 1933. 


(Received the assent of the Governor on the 28th February, 1933 
and of the Governor-General on the 26th March, 1933.) 


An Act further to amend the Madras City Police Act, 1888, 
for a certain purpose. 


WuHuereas it is expedient further to amend the Madras City 
Police Act, 1888, for the purpose hereinafter appearing; AND 
WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; It is hereby enacted as follows :— 


1. This Act may be called Toe Maneras Crry Porice ( AMEND- 
_ MENT) Act, 1933. 

2. "Section 42 of the Madras City Police Act, 1888, shall be 
renumbered as sub-section (1) of section 42 and to that section as 
re-numbered the following sub-section shall be added, namely :— 

“(2) The Commissioner may, instead of issuing a warrant 
under sub-section (1), himself exercise all or any of the powers 
e exercisable under such warrant.’’ 
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THE MADRAS GAMING (AMENDMENT) ACT, 1933. 





Act No VII oF 1933. 


(Received the assent of the Governor on the 28th February, 1933 
and of the Governor-General on the 31st March, 1933.) 


An Act to amend the Madras Gaming Act, 1930, for a certain 
purpose. 

WHEREAS it is expedient to amend the Madras Gaming Act, 
1930, for the purpose hereinafter appearing; AND WHEREAS the 
previous sanction of the Governor-General has been obtained to the 
passing of this Act; It is hereby enacted as follows :— 


1. This Act may be called Tue Mapras GAMING (AMEND- 
MENT) Act, 1933. 


2. Section 5 of the Madras Gaming Act, 1930, shall be re- 
numbered as sub-section (1) of section 5 and to that section as 
re-numbered the following sub-section shall be added, namely :— 

“(2) Any Police Officer having power to issue a warrant 
under sub-section (1) may, instead of doing 90, himself exercise 
all or any of the powers exercisable under such warrant.’’ 


THE MADRAS CO-OPERATIVE SOCIETIES 
(AMENDMENT) ACT, 1933. 





Acr No. VIII oF 1933. 


(Received the assent of the Governor on the 11th March, 1933 and 
of the Governor-General on the 4th April, 1933.) 


An Act to amend the Madras Co-operative Societies Act, 1932, 
for a certain purpose. 
WHEREAS it is expedient to amend the Madras Co-operative 


Societies Act, 1932, for the purpose Hereinaiter appearing; It is 
hereby enacted as follows :— 


1. This Act may be called THE “Mapras CO-OPERATIVE 
SOCIETIES (AMENDMENT) Act, 1933. 


2. After section 29 of the Madras Co-operative Societies Act, 
1932, the following section shall be inserted, namely:— - 


“29-A. Where, under this Act or any rule made thereunder, 
any sum due to a registered society from any person is recoverable 
as an arrear of land revenue and the immoveable property of such ° 
person is brought to sale under the provisions of the Madras Revenue. 
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Recovery Act; 1864, and the society is the purchager at such sale, 
the provisions of section 36 of the said Act shall apply thereto as if 
for the third and fourth clause thereof the following clauses were 
substituted, namely :— 

“Third—The sum due to the purchaser shall be set off, in 
whole or in part, against the purchase money and the remainder, if 
any, of the purchase money shall be paid to the Collector or other 
officer empowered by the Collector in that behalf within thirty days 
of the date of sale. 

“Fourth—Where the purchaser refuses or omits to com- 
plete the payment of the remainder, if any, of the purchase money, 
the property shall be re-sold at the expense and-hazard of such 
purchaser and the amount of all loss or expense which may attend 
such refusal or omission shall be recoverable from such purchaser 
in the same manner as arrears of public revenue. Where the pro- 
perty, on the second sale, sells for a higher price than at the first 
sale, the difference or increase shall be the property of him on whose 
account the said first sale was made.’’ 


THE VELLIYAKUNDAM IMPARTIBLE ESTATE ACT, 1933. 





Act No. IX oF 1933. 


(Received the assent of the Governor on the 28th February, 1933 
and of the Governor-General on the 5th April, 1933.) 


An Act to declare the Velliyakundam Zamin to be impartible within 
the meaning of the Madras Impartible Estates Act, 1904. 


WHEREAS it is expedient to declare that the Velliyakundam 
Zamin is an impartible estate and that its proprietor cannot exercise 
unrestricted powers of alienation in respect thereof; AND WHEREAS 
the previous sanction of the Governor-General has been obtained 
to the passing of this Act; It is hereby enacted as follows:— ' 


1. This Act may be called THE VELLIVAKUNDAM IMPARTIBLE 
Estate Act, 1933. 


2. Notwithstanding any decision of Court, rule of law or 
enactment to the contrary, the Velliyakundam Zamin in the Madura 
district is hereby declared to be an impartible estate within the mean- 
ing of, the Madras Impartible Estates Act, 1904, apd shall in the 
hands of the present owner as well as his heirs and successors be 
subject to the provisions of that Act. 
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Savings. 3. This Act shall not affect any alienation made or debt incurred 


before the coming into force of this Act. 


THE MADRAS LOCAL AUTHORITIES ENTERTAINMENTS 
TAX (AMENDMENT) ACT, 1933. 





Act No. X oF 1933. 


(Received the assent of the Governor on the 28th February, 1933 
and of the Governor-General on the 6th April, 1933.) 


An Act to amend the Madras Local Authorities Entertainments 
Tax Act, 1926, for certain purposes. 


WHEREAS it is expedient to amend the Madras Logal Authori- 
ties Entertainments Tax Act, 1926, for the purposes hereinafter 
appearing; It is hereby enacted as follows:— 


Short title. 1. This Act may be called Taz Mapras Loca, AUTHORITIES 
ENTERTAINMENTS Tax (AMENDMENT) Act, 1933. , 
Amendment 2. In section 3 of the Madral Local Authorities Entertain- 
of section3, ments Tax Act, 1926— 7 
a (+) in clause (i) of sub-section (3), for the words “more 
' than two annas,” the words “more than four annas” shall be sub-. 
stituted ; 
(#) in sub-section (5), for the words “entertainments tax 
: be collected,” the words “entertainments tax be levied” shall be 


substituted ; and 

($8) in the proviso to the same sub-section, for the words 
“the Act” the words “this Act,” and for the words ‘idirected to 
collect,” the words “directed to levy” shall be substituted. 


THE MADRAS DISTRICT MUNICIPALITIES AND LOCAL 
BOARDS (FURTHER AMENDMENT) ACT, 1933. 





Act No XI oF 1933. 


(Received the assent of the Governor on the 28th February, 1933 
and of the Governor-General on the 12th April, 1933.) 


An Act further to amend the District Municipalities and Local 
Boards (Amendment) Act, 1921, for certain purposes. 


WHEREAS it is expedient further to amend the Madras District 
Municipalities and Local Boards (Amendment) Act, 1921, for the 
_ purposes hereinafter appearing; 


AND WHEREAS the previous sanction of the Governor-General ° 
has been obtained to the passing of this Act; i 


1 
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It is hereby enacted as folows:— 


1. (1) This Act may be called Taz Mapras District MUNICI- 
PALITIES AND LocaL Boarps (FURTHER AMENDMENT) Act, 1933. 
(2) Clause (i) and sub-clause (a) of clause (4i) of section 3, 
and section 4 in so far as it relates to members of local boards, shall 
come into force on such date'as the Local Government may, by 
notification in the Fort St. George Gasette, appoint. The rest of this 
Act shall come into force at once. 


2. In section 2 of the Madras District Municipalities and Local 
Boards (Amendment) Act, 1921 (hereinafter referred to as the 
said Act)— 

(i) in sub-section (1), the words ‘or appointed’ and the 
words ‘having been appointed a’ shall be omitted; and ` 
(#) in sub-section (2)— 
(a) the words ‘or appointed’ shall be omitted; and 
(b) after the words ‘or at one of the first three meetings 
held after the said date,’ the words ‘whichever is later’ shall be 
inserted. 
3. In section 4 of the said Act— 
(i) in sub-section (1) the words ‘or ere dnd the 
words ‘having been appointed a’ shall be omitted; and, 
(#) in sub-section (2)— 
(a) the words ‘or appointed’ shall be omitted; and 
(b) after the words ʻor at one of the first three meetings 
held after the said date, the words ‘whichever is later’ shall be 
inserted. 

4. In section 5 of the said Act, the words ‘or appointed’ shall 

be omitted. 


5. In the Explanation to section 5-A of the said Act— 

(i) in clause (4), after the words and figures “Madras Dis- 
trict Municipalities Act, 1920,’ the words and figure ‘and a revenue 
divisional officer who is ex-officio chairman under sub-section (7) 
of the same section’ shall be inserted; and 

(#) in clause (4%)— 

(a) in sub-clause (a), for the words ‘district or taluk 
board,? the words ‘local board’ and for the word and figures ‘sec- 
tion 18,’ the word, figures and letter ‘section 22-A’ shall be 
substituted; and 

(b) for sub-clauses (b) and (¢), the following sub-clauses 
shall be substituted, namely :— 

“(b) the district collector who is ex-officio president of 
the district board under clause (a) of sub-section (2) of the same 
section; and 
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(c) the temporary president of a taluk board or panchayat 
appointed under clause (b) of sub-section (2) of the same section.’” 


6. After section 5-A of the said Act, the following section 
shall be inserted, namely :— 


“3-B. (1) Whenever it is alleged that any person who has 
been elected as member of a municipal council or local board or has 
become an ex-officio member thereof, has ceased to hold his office 
as such under this Act and such person does not admit the allegation, 
or whenever any such person is himself in doubt whether or not 
he has ceased to hold his office under this Act, such person or any 
member of the municipal council or local board concerned may, and 


- the chairman or president at the request of the muniaipal council 


or local board, as the case may be, or on a direction from the Local 
Government, shall apply to the district judge having jurisdiction 
over the municipal area or the place where the office of the local 
board is situated, as the case may be. 

(2) The said judge, after making such inquiry as he deems 
necessary, shall decide whether or not such person has: ceased to 
hold his office as member and such decision shall be final. 

(3)* Until an application has been made under sub-sec- 
tion (1) and a decision thereon has been obtained, such person shall 
be entitled to act as if he had not ceased to hold his office as member 
under this Act.’ 


THE MADRAS DISTRICT MUNICIPALITIES (THIRD 
l AMENDMENT) ACT, 1933. 





Acrt No. XII or 1933. 


(Received the assent of the Governor on the 25th April, 1933 and 
of’ the Governor-General on the 4th May, 1933.) 
An Act further to amend the Madras District Municipalities Act, 
1920, for a certain purpose. 

WHEReEas it is expedient further to amend the Madras District. 
Municipalities Act, 1920, for the purpose hereinafter appearing; It 
is hereby enacted as follows:— í 

1. This Act may be called Tue Mapras Disteicr MUNICI- 
PALITIES (THIRD AMENDMENT) Acr, 1933. 

2. After section 76 of the Madras District Municipalities Act, 
1920, the following section shall be inserted, namely :— 
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“76-A. Notwithstanding anything contained in this Act— 

(a) the Local Government may, by notification, take power 
to appoint the health officer or the municipal engineer in the case 
of any municipality or class of municipalities ; ; 

(b) the Local Government may recover from the munici- 
pal council concerned the whole or such proportion of the salary 
and allowances paid to any such health officer or engineer and such 
contribution towards his leave allowances, pension and provident 
fund as the Local Government may, by general or special order, 
determine; 

(c) the Local Government may, at any time, withdraw any 
such health officer or engineer and appoint another in his place; and 

(d) the Local Government shall have power to regulate 
the methods of recruitment, conditions of service, pay and allowances 
and discipline and conduct of the health officers and engineers 
appointed under clause (a).” 


THE MADRAS CITY POLICE (SECOND AMENDMENT) 
ACT, 1933. f 





AcT No. XIII or 1933. 


(Received the assent of the Governor on the 18th March, 1933 and 
of the Governor-General on the 22nd April, 1933.) 
An Act further to amend the Madras City Police’ Act, 1888, 
: for a certain purpose. 

Wuepeas it is expedient further to amend the Madras City 
Police Act, 1888, for the purpose hereinafter appearing ; 

AND wEHEREAS the previous sanction of the Governor-General 
bas been obtained to the passing of this Act; 

It is hereby enacted as follows :— 


1. This Act may be called THe Maneras City Potice (Srconp 
AMENDMENT) Act, 1933. 


2. After section 62 of the Madras City Police Act, 1888, the 
following section shall be inserted, namely :— 


“62-A. Whoever gives or causes to be given to any fire 
brigade in the City of Madras or to any officer or fireman thereof, 
whether by means of a street fire-alarm, statement, message or other- 
wise, any alarm of fire which he knows to be false, shall be liable 
on conyiction to fine which may extend to fifty rupees.” 
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THE MADRAS LOCAL BOARDS (AMENDMENT) ACT, 1933. 


Acr No. XIV or 1933. 


(Received the.assent of the Governor on the 28th March, 1933 and 
of the Governor-General on the 25th April, 1933.) 


An Act further to amend the Madras Local Boards Act, 1920, 
for certain purposes. 
Wuenrzas it is expedient further to amend the Madras Local 
Boards Act, 1920, for the purposes hereinafter appearing; It is 
hereby enacted as follows :— 


1. This Act may be called Taz Maneras Locat Boarps 
(AMENDMENT) Act, 1933. 

2. In sub-section (3) of section 9 of the Madras Local Boards 
Act, 1920 (hereinafter referred to as the said Act), for the words 
‘reserve seats for Adi-Dravidas and determine the number of such 
seats’ the following shall be substituted, namely :— 

‘reserve seats for— 

(a) Muslims, 

(b) Indian Christians, or 

(c) Adi-Dravidas 

and determine the number of such seats.’ 

3. In sub-section (1) of section 49 of the said Act— 

(i) the word ‘and’ at the end of clause (a) shall be omitted ; 
and . 
(#) for Clause (b) the following clauses shall be substituted, 
namely :— 

‘(b) determine the wards in which the seats, if any, 
reserved under sub-section (3) of section 9 shall be set apart; and 
(c) declare for whom such seats are reserved.’ 


THE MADRAS DISTRICT MUNICIPALITIES 
(AMENDMENT) ACT, 1933. 





Act No. XV or 1933. 
(Received the assent of the Governor on the 11th March, 1933 and 
of the Governor-General on the 4th April, 1933.) 
An Act frther to amend the Madras District Municipalities Act, 
1920, for certain purposes. 

_ Wuerzas it is expedient further to amend the Madras District 
Municipalities Act, 1920, for the purposes hereinafter appearing ; 
It is hereby enacted as follows :— 

1. This Act may be called Tue Mapras Disteicr Munic- 
PALITIES (AMENDMENT) Act, 1933. 


t 
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2. After clause (8-B) of section 3 of the Madras District 
Municipalities Act, 1920 (hereinafter referred to as the said Act), 
- the following clause shall be inserted, namely :— ° 


“(@C) ‘Exeécutive authority’ means in the case of muni- 
cipalities included in Schedule IX or notified under sub-section (1) 
of section 12-C the commissioner and in the case of other munici- 
palities, the chairman.” i 

3. For sub-section (1) of section 6 of the said Act, the follow- 
ing sub-section shall be substituted, namely :— . 
“(1) The municipal authorities charged with carrying out 
the provisions of this Act are— 
(a) a council; 
(b) a chairman; and 
(c) an executive authority.” 
4. Section 11 of the said Act shall be omitted. 


5. Subsection (2) -of section 12 of the said Act shall be 
omitted. š 


6. After section 12-A of the said Act, the following sections 
shall be inserted, namely :— 


“12-B. No chairman, vice-chairman or councillor shall 
receive or be paid, from the funds at the disposal of or under the 
control of the council, any salary or other remuneration for services 
rendered by him in any capacity whatsoever. 


12-C. (1) A commissioner shall be appointed by the Local 
Government in the case of each municipality included in Schedule IX 
and in the case of any other municipality notified by the Local 
Government in this behalf. Every notification issued under this 
sub-section shall specify the reasons therefor. 


(2) The commissioner shall, save as otherwise provided in 
this Act, hold office for a period of three years from the date of his 
appointment. An outgoing commissioner shall be eligible for 
re-appointment if otherwise qualified. 

(3) No person shall be appointed to be a commissioner and 


no commissioner shall continue to hold office as such, after he has 
attained the age of fifty-five. 
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(4) The Local Government may, at any time, remove the 
commissioner from office and shall do so if such removal is recom- 
mended by a resolution of the council passed at a special meeting 
called for the purpose and supported by the votes of not less than 
two-thirds of the sanctioned strength of the council. 


(5) The commissioner shall be a whole-time officer of the 
municipality and shall not undertake any work unconnected with 
his office without the sanction of the municipal council and the 
Local Government. 


(6) (a) The commissioner shall be paid out of the muni- 
cipal fund such salary and allowances not exceeding eight hundred 
rupees per mensem in the aggregate as may from time to time be 
fixed by the Local Government. 


(b) If the commissioner is an officer in the service of 
the Local Government, the municipal council shall pay to the Local 
Government such contribution towards his leave allowances, pension 
and provident fund as may be payable under the rules and regula- 
tions of the branch of Government service to which he belongs and 
in force for the time being. 


(c) If the commissioner is not an officer in the service 


of the Local Government, his leave and leave allowances, his super-. 


annuation or retirement, his gratuity or pension and the proportions 
of his pensionary or provident fund contribution payable respectively 
from his salary and from the municipal fund shall be governed by 
regulations framed by’the Local Government: 


Provided that— 
.(#) the amount of any such leave and leave allowances, 
gratuity or pension, shall, in no case, without the special sanction 
of the Local Government, exceed what would be admissible in the 
case of Government servants of similar standing and status; and 
(#) the conditions under which such allowances are 
granted or any leave, superannuation or retirement is sanctioned 
shall not without similar sanction be more favourable than those for 
the time being admissible to such Government servants. 
(7) Leave may be granted to the commissioner by the 
Local Government. Whenever such leave is granted, the Local 
Government shall appoint some person to officiate in his office. 
(8) The Commissioner shall be appointed from among 
persons who are in active Government, Municipal or Local Fund 
service.” 


7. For section 13 of the said Act and the ES “The 


chairman” occurring before it, the following heading and sections 
shall be substituted, riamely :— 


“The chairman and the executive authority. 
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“13. The chairman of the municipal council shall— 
(a) make ‘arrangements for the election of the vice- 
chairman; 
(b) convene the meetings of the council; and 
(c) perform all the duties and exercise all the powers 
specifically imposed or conferred on the chairman by this Act. 
“13-A. The executive authority of the municipal council 
shall— 


(a) carry into effect the resolutions of the council; 


(b) furnish. to the council such periodical reports regard- 
ing ‘the progress made in carrying out the resolutions of that body 
inthe collection of taxes as the council may direct; and 

(c) perform all the duties and exercise all the powers 
specifically imposed or conferred on the executive authority by this 
Act and subject, whenever it is hereinafter expressly so provided, 
to the sanction of the council, and subject to all other restrictions, 
limitations and conditions hereinafter imposed, exercise the executive 
power for the purpose of carrying out the provisions of this Act 


and be directly responsible for the due fulfilment of the purposes 


of this Act. 


“13-B. In the case of municipalities included in Schedule IX 
or notified under sub-section (1) of section 12-C, the chairman 
shall have full access to all the records of the municipal council and 
no official correspondence between the council andthe Local Govern- 
ment shall be conducted except through the chairman. The chair- 
man shall be bound to transmit communications addressed through 
him by the commissioner to the Local Government or by the Local 
Government to the commissioner.’’ 


8. Section 16 of the said Act shall be omitted. 


9. After section 18 of the said Act, the following section shall 
be inserted, namely :— 


“18-A. (1) (a) The commissioner shall have the right to 
attend the meetings .of the council or any committee thereof, and 
take part in the discussions thereat but shall not have the right to 
move any resolution or to vote. 


(b) He shall attend any meeting of the council or of ~ 


any committee if required to do so by the chairman. 

(2) In the case of municipalities included in Schedule IX 
or notified under sub-section (1) of section 12-C the officers and 
servants of the municipal council shall be subordinate to the 
commissioner. 
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(3) Subject to any directions given or restrictions imposed 
by the Local Government or the municipal council, the commissioner 
may, by order in writing, delegate any of his functions to any officer 
or servant of the council or to any officer of Government. The 
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' exercise or dicharge of any functions so delegated shall be subject 


to such restrictions, limitations and conditions as may be laid down 
by the commissioner and shall also be subject to his control and 
revision,” 

10. To sub-section (L) of section 68 of the. said Act, the 
following proviso shall be added, nameły :— 

“Provided that in the case of municipalities included in 
Schedule IX or notified under sub-section (1) of section 12-C, the 
power of making on behalf of the council all contracts whereof 
the value or amount does not exceed one thousand rupees shall be 
exercised by a committee consisting of the chairman, the commis- 
sioner and one member of the council elected by it; and the coun 
shall not exercise or delegate the power of making such contracts.” 

11. To sub-section (1) of section 69 of the said eh the 
following proviso shall be added, namely :— 

“Provided that in the case of municipalities included in 
Schedule IX or notified under sub-section (1) of section 12-C, every 
such contract shall be signed by the commissioner.” 


12. For section 73 of the said Act, me following section shall 
be substituted, ndmely :— 


“73. Save as provided in sections 12-C and 72, appointments 
to all posts under the municipal council the pay or the maximum 
pay of which exceeds eighty rupees per mensem shall be made by. 
the council and appointments to all other posts under the council 
shall be made by the executive authority, subject to any rules which 
the Local Government may make in this behalf: 

Provided that in case of emergency— 

(a) the executive authority may. appoint temporarily such 
officers and servants as may in his opinion be required for the pur- 
poses of this Act and the employment of whom for any particular 
work has not been prohibited by any resolution of the sie 
council; and 

(b) every appointment made under clause (a) shall be 
reported by the executive authority to the council at its next 
meeting.” — 

13. For section 305 of the said Act, the following section 
shall be substituted, namely :— 
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“305. (1) The Local Government may make rules altering, 
adding to or cancelling any of the following Schedules to this Act, 
namely :— 

Schedules II, III, IV, V and VI. 

(2) The Local Government may by notification under sub- 
section (1) of section 12-C include any municipality in Schedule IX 
but shall not remove therefrom any municipality so included. 

(3).All references made in this Act to any of the afore- 
said Schedules shall be construed as referring to such Schedules as 
for the time being amended in exercise of the powers conferred by 
sub-section (1) or sub-section (2), as the case may be.” 


. 14. In section 305-A of the said Act, for the word and figures 
“section 305’’ the words and figures “sub-section (1) of section 305” 
shall be substituted. 


15. After section 369 of the said Act, the following section 
shall be inserted, namely :— i 


“370. (1) Any reference to the chairman contained in any 
enactment in force in the Presidency of Madras or in any notification, 
order, scheme, rule, form or'by-law made under any such enact- 
ment and in force in the said Presidency shall where such reference 
relates to the executive functions of the chairman be construed as-a 
reference to the executive authority. 


(2) If any question arises as to whether any such reference 
relates to the executive functions of the chairman or not, the decision 
of the Local Government shall be final.” i : 


16. After Schedule VIII to the said Act, the following 
Schedule shall be added, namely :— 


“SCHEDULE IX. 
List of rhunicipalities for which commissioners shall be appointed. 
Se - [See sections 3 (8-C) and 12-C.] 

(1) Bezwada, (2) Coimbatore, (3) Kumbakonam, (4) Madura, 
(5) Ootacamund, (6) Rajahmundry, (7) Salem, (8) Tanjore, 
(9) Trichinopoly, and (10) Tuticorin.” ; 

17. (1) In the provisions of the said Act specified in Schedule A 
annexed to this Act, for the word “chairman” wherever it occurs 
the words “executive authority” shall be substituted. 

(2) The provisions of the said Act specified in the first two 
columns of Schedule B annexed to this Act are hereby amended 


to the extent and-in the manner specified in the third and fourth 
columns thereof, _ 


Power of ` 


|nsertion of 
new section 
370 in 
Madras Act 
V of 1920. 
References 
to chairman 
in other 


enactments 


and notif- 
cations, etc. 
issued 
thereunder. 
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1920. 


Saving as 
regards the 
paid , 
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the Coonoor 
Municipa- 
lity. 
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18. Notwithstanding anything contained in this Act— 
(a) the paid chairman: of the Coonoor Municipal Council 
who is in office at the commencement of this Act shall continue to 
hold hig office as paid chairman until his present term of office 


“expires and a commissioner shall not be appointed to that munici- 


pality during the said term; and 

(b) the said chairman shall during the said term of office 
be deemed to be the executive authority of the Coonoor Municipality 
for all the purposes of the said Act as amended by this Act. 


SCHEDULE A. 


[See section 17 (1).] 

Sections 15, 20 (1) and (3), 21, 22, 33 (2), 34 (2), 35,37 (1), 50 (4), 51 
(1), 64, 70 (2), 75, 76, 80, 82 (2) Proviso (a) (ii), 87 (1) and (3) (a), 88, 89 
(1) (a) and (2) (a), 90 (3), 91, 95, 96,97,98 (1), 101, 102 (1) and (3), 103, 
104 (1), 105 (1) and (4), 106, 107, 108 (1) and (4), 109, 131 (1) and (2), 132 
(1), 134 (1) and (3), 139, 140, 141, 142 (2), 143, 144, 146, 147, 148, 150, 151, 158, 
165 (2), 167 (2), 168 (1), (2) and (4), 169-Explanation, 172, 173, 174-A (1) 
and (4) (a), 177, 178, 181, 182 (1), 183 (2) and (6), 184, 186 (1), 187, 188, 189 
(2) and (3), 190 (1) and (3), 193 (4), 195, 197 (1), 198, 199, 200, 201, 202 (1), 
203, 205 (1) and (3), 206, 208 (1), 209, 210, 211 (1), 212, 214, 216 and heading 
thereto, 217 (2), 218, 219, 220 (1), 221, 222, 223, 224, 226, 232, 233, 234, 235, 236 
(1), 237, 238 (1), 242,245 (1) and (2), 246 (1) and (2), 247, 249 (2), (3) and 
(4), 253 (1), 255, 256, 257, 258, 261, 269, 270, 270-C, 270-D, 271, 272 (1), (2) 
and (3), 273,274, 282, 284 (c), 285, 288 (1), (2) and (4), 289, 290, 291 (1) and 
(2) 7-294, 297 (1), 301, 308 (b), 317,319, 321 (1), (5), (6), (8) and (11), 322 (1), 
325, 330, 331 (1) (c), 333 (1), 334, 335, 336, 337, 338, 339° (2), 340 (1), (2) and 
(3), 341 (3), 342, 343, 346, 347, 349, 351 and 361. 

Schedule III —Rule 11. 


Schedule IV.—Rules 2 (1), 3,4 (1),5 (1), 6,7. 8, 9, 10, 11, 13, 14 (3), 19, 


23 (b), (c) and (d), 24, 26 (b), 27, 28-A (1) and (2), 29 (1) and (2), 30 (1), 


(2) and (5), 32, 35, 36-A, 55 (1), 56, 59 and 62 and appendices A and B; 
Schedules VII and VIII. 


SCHEDULE B. 
[See section 17 (2.)] 





eT ub: ' 
Section ap incre: | _ For the words Substitute the words 
(1) 3 (4) 
18 (1). jany of his functions, | any of his functions indlu- 
an ean . i _| ding his functions as 
, execitive authority if he 
is also the axecutive 
x pi ‘ authority. 
18 (2) his functions except) his functions including 
those of. where he is also the 
: ; ; executive, authority his 
functions as such except 
i _ those of. 
18. (3) any of his functions. | any of his functions inclu- 


ding his functions as exe- 
cutive authority if heis 
also the executive autho- 
rity. i 
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Substitute the words 





Section, a ae For the words 
() (3) (4) 
18 (3) proviso ninety s in ay ninety days In any year. 
(ï) year act hae on pal S 
' an mapaid. cba 
and fifteen days saii 
the case of -a paid 
chairman, 

18 (4) the chairman may by| the chairman may, where 
an order in writing.| heis also the executive 
. authority, by order in 

writing. 

19 ie chairman chairman or executive 

authority. 

39 (i) or chairman .| chairman or executive 

authority, 

41 (3) (b) [powers and duties of| functions of the council 
the municipal autho-| and of its chairman, 
rities. including where the 

chairman is also the 
executive authority, his 
functions as such 

41 (3) (b) id chairman ..| Commissioner. i 

71 (1) f, in any municipality, In any municipality’ which 
there is no salary} is neither included in 
attached to the office) Schedule IX nor notified 
of chairman. under sub-section (I) of 

i section 12-C, 
1% . chairman's licence ..| licence of the executive 
authority. 
218 (3) chairman’s opinion opinion of the executive 
i authority. 
249 (1) chairman’s licence cence of the executive 
authority. 
327 (1) bear the signature of| bear the signature of the 
é the chairman chairman or executive 
authority. 
327 (1) facsimile of the signa-] facsimile of the signature 
ture of the chairman, of the chairmanor exe- 
cutive authority. 
Heading Chairman’s powers of| Powers of entry and ins- 
to sec- entry and Taapections pection ofthe executive 
tions 335 ' authority. 
to 337. i 
350 (4) the chairman the chairman, the execu- 
tive authority or. 

352 or any .municipal| or any municipal chairman, 

chairman. executive authority. 
352 direction of any muni-| direction of any municipal 
cipal chairman. chairman, executive au- 
thority. 
353., (1) chairman and every] chairman, every councillor, 
councillor. and the executive autho- 
rity. 

353 A chairman or any coun-| chairman, any councillor or 
cillor. the executive authority. 

355 (1) (b) assist the chairman. assist the chairman, the 
executive authority. 

355 (1) (b) vesting in the chair-| vesting in the chairman or 

` man. the executive authority. 

359 chairman, any council-| chairman, any councillor, 


rn a 


lor. 


the executive authority. 
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Section np euan a ia aki PADER S words 

3 - m 

359 any person with whom| any person with whom a 
-the chairman has} contract has been entc- 
entered into acon-| red into on behalf of the 
tract on behalf of council, 

‘ the council, 
368 (1) and ite chairman’ ..| and its chairman and exe- 
: cutive authority. í 
368 | (3) and of the chairman| of the chairman until a 


until a chairman has 
been elected by the 
coun 


chairman has been elec- 
ted by the council, and 
of the exccutive gutho- 
rity until a chairman has 
been. elected ora com- 
missioner has been ap- 
ointed, as the case may 
e, 4 


t 





THE BHAVANI RESERVOIR IRRIGATION CESS ACT, 1933. 





r 
i 


ha a Act No. XVI or 1933. 


“(Reserved | the assent of the Governor on the 25th April, 1933 and 
of the Governor-General on the 15th May, 1933.) 


An Act to provide for the levy of water-cess on lands irrigabhe 


from the Bhavani. 


r 


Reservoir. 
Wuereas the Government propose to construct a reservoir 


on the Bhavani river near its junction with the Moyar river in order 
to providé water to supplement rainfall for irrigation of dry crops 


“AND WHEREAS it is necéssary in order to safeguard the Govern- 
‘ment revenue that the payment of water-cess in respect of all lands 
the irrigation of which from the reservoirs permitted should be 
made’ obligatoty whether the water is taken or not; 

AND WHEREAS the previous sanction of the T canes 
has Been ‘obtained to the passing of this Act; 


“At is hereby enacted as follows :— 


Short title, ; x1. (1) This Act may be called THE BHAVANI RESERVOIR ‘Trur- 
extentand Garton Gess. Acrt, 1933. 

commence- ` 
ment. (2) It extends to, all lands the irrigation of which trqm the 


‘Bhavani Reservoir (hereinafter called the reservoir) is allowed by 


or under the orders of the Local Government but does not extend 
to any land which on the, ¡date of this Act comes into force is entitled 
to irrigation with water.of the Bhavani river, or any other sdtrce 
pelonging to or ‘constructed by the Local- Government, ` - 
: (3). It shall, come into force on such date ag the Loca} Govern- 
ment may, by. notification in the Fort St::George Gasetta appoint. 


>- 


em m eee ee ea a et a p a i—i 
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2.. Notwithstanding anything contained in the Madras Irriga- 
tion Cess Act, 1865, it shall be lawful for the Local Government to 
levy every fasli water-cess on all lands the irrigation of which from 
the reservoir is allowed by or under the orders of the Local Govern- 
ment, whether such lands are actually irrigated with water from the 
reservoir or not; and the Local Government may by rule prescribe 
the conditions under which and the rates at which such water-cess 
shall be levied: f 


Provided that water-cess shall not be levied under this Act on 
any land unless a permit has been issued in respect thereof under 
section 3 and unless such permit is in force: 


Provided further that the rate of water-cess charged under 
this Act shall in no case exceed nine rupees per acre. 


3. (1) Permits shall be issued in respect of all lands the irri» 
gation of which from the reservoir is allowed by or under the orders 
of the Local Government.. 


(2) Every such permit shall be issued by such authority and 
shall be in such form as the Local Government may by rule prescribe 
and shall specify the conditions under which the land in respect of 
which it is issued may be irrigated, and in partiqular the period in 
every fasli during which such land may be irrigatetl and the source 
through which water may be taken for such irrigation: 


Provided that where the Local Government by notification in 
the district gazette so direct a permit shall not be issued under this 
sub-section in respect of any land after the date specified in such 
notification in that behalf except on payment of such fee and on 
such other terms and by such authority ag, the Local Government 
may by rule prescribe. 


(3) Every permit issued under sub-section (2) shall be served 
on, or tendered to, the registered holder of the land in respect of 
which it is issued, in such r manner as the Local Government may by 
rule prescribe. `s 


(4) The registered - holder - “may, EA three months from 
the date on which the permit is so served on, or tendered to, him, 
apply to the Collector of the district for the cancellation or modi- 
fication of the permit on the ground that it is not advantageous -to 
irrigate such land or any specified portion thereof either on account 
of the-rate of water-cess prescribed by the Local Government or 
for any other reason such as the unsuitability of the water for the 
soil er forthe crop usually grown on the land. . Against-the order 
of the Collector on such application, the registered: holder may, 
within three months from the date of the order, appeal to the Board 
of Revenue which may pass such order on the appeal as it thinks 
fit. The registered holder shall not be entitled to call such permit 
in question except in.the manner provided in this sub-section, - 


Permits, 
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1-A and 2 
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Madras 
Irrigation 
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apply. 
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(5) Any permit issued under this Act may, by order, be 
cancelled or modified at any time by such authority as the Local 
Government may by rule prescribe. 

(6) Every permit issued under this Act with such modifica- 
tions, if any, as may be made therein under sub-section (4) or sub- 
section (5) shall— 

(a) remain in force until it is cancelled under either of 
the said sub-sections; and 
(b) be binding on the registered holder as well as the 
owner of the land, for the time being. : 
4. The provisions of sections 14A and 2 of the Madras Irriga- 
tion Cess Act, 1865, shall apply to the levy of water-cess under this 


Act as if it were a cess levied under the Madras Irrigation Cess Act, 
1865. 


5. No Civil Court hall take cognizance of any suit or pro- 
ceeding brought by any person questioning the rate of water-cess 
levied under this Act or the liability of any person to pay such cess 
or any order passed under section 3: 

Provided that nothing in this section shall prevent any person 
from obtaining in the civil court any relief to which he may be 
entitled on the ground that he is not liable to pay any such cess 
because he is neither the registered holder nor the owner of the 
land in respect of which the levy has been made or on the ground 
that the land in respect of which the levy has been made is entitled 
on the date on which this Act comes into force to irrigation with 
water of the Bhavani giver, or any other source belonging to or 
constructed by the Government. = 

6. The Local Government may, by notification in the Fort 
St. George Gazette, make rules consistent with this Act to carry into 
effect the purposes thereof. 

7. Nothing in this Act shall operate as a bar to the levy of 
water-cess under the Madras Irrigation Cess Act, 1865, for any 
water taken or used otherwise than under and in accordance with 
the terms of a permit in force issued under this Act. 


THE MADRAS COURT OF WARDS (AMENDMENT) ACT, 
‘1933, 





Acr No. XVII oF 1933. 
(Received the assent of the Governor on the 30th March, 1933 and 
of the Governor-General on the 6th May, 1933.) | 
An Act further to amend the Madras Court of Wards Act, 1902, 
f for certain purposes. 
WuEerReras it is expedient further to amend the Madras Court 


. of Wards Act, 1902, for the purposes hereinafter appearing; 
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AND WHEREAS the previous sanction of the Governor-General 
has been obtained to’the passing of this Act; 

It is hereby enacted as follows :— 

‘ "1, This Act may be called THz Mangas Courr oF WARDS 
(AMENDMENT) Act, 1933. 

2. Section 34 of the Madras Court of Wards Act, 1902 (herein- 
after referred to as the said Act), shalt be renumbered as sub- 
section (1) of section 34 and to that section as so renumbered, the 
following sub-section shall be added, namely :— 

“(2) No claim under section 68 of the Indian Contract Act, 
1872, shall be enforceable against the property of a ward which is 
under the superintendence of the Court; but the Court may, in its 
discretion, satisfy in whole or in part, any such claim.’’ 

3. In section 58 of the said Act, for the word and peices 

“section 34”, the words, figures and brackets “sub-section (1) and 
sub-section (2) of section 34” shall be substituted. 


THE MADRAS LOCAL BOARDS (THIRD AMENDMENT) 
ACT, 1933. 





Acr No. XVIII or 1933. 





(Received the assent of the Governor on the 28th April, 1933 and 
of the Governor-General on the 18th May, 1933.) 
An Act further to amend the Madras Local Boards Act, 1920, 
for a certain purpose. 

WHEREAS it is expedient further to amend the Madras Local 
Boards Act, 1920, for the purpose hereinafter appearing ; It is hereby 
enacted as follows :— 

1. This Act may be called Tue Maprgas Locat Boards 
(TERD AMENDMENT) Act, 1933. 

- 2. After section 73 of the Madras Local Boards Act, 1920, the 
following section shall be inserted, namely :— 


v 


“73-A. Notwithstanding anything contained in this Act— 
* (a) the Local Government may, by notification, take power 
to appoint any or all of the officers referred to in section 69, in the 
case of any district board or class of district boards; 

(b) the Local Government may recover from the district 
board concerned the whole or such proportion of the salary and 
allowances paid to any such officer and such contribution towards 
his leave allowances, pension and provident fund as ‘the Local 
Government may by general or special order determine} 

4 
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(c) the Local Government -may, at any time, withdraw 
any such officer and appoint anothér in his place;.and 

(d) the Local Government shall have power to regulate 
the methods of recruitment, conditions of service, pay and allowances 
and discipline and conduct of the officers appointed under” 
clause (a),” 


THE TIRUMALAI-TIRUPATI DEVASTHANAMS ACT, 1932, 


Act No. XIX or 1933. 
(Received the assent of the Governor on the 2nd May, 1933 and 
of the Governor-General on the 26th May, 1933.) 
An Act to provide for the better administration and governance of | 
the Tirumalai-Tirupati Devasthanoms. 

WHEREAS it is expedient to provide for the better administration 
and governance of the Tirumalai-Tirupati Devasthanams and for 
the proper utilization of the funds of the said Devasthanams not 
required for the usual and ordinary purposes thereof; 

AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this Act; 

It is hereby enacted as follows:— 

CHAPTER I. 
PRELIMINARY. 

1. (1) This Act may be called THE TRUMLAI- TIRUPATI DEva- 

STHANAMS ACT, 1932. í 

(2) It applies to the temples specified in Schedule I and the 
endowments thereof, and the educational institutions specified in 
Schedule II. . 

(3) It shall come into fre on such date as the Local Govern- 
ment may, by notification in the Fort St. George Gasette, appoint. 

2. (1) On the coming into force of this Act— 

(a) the arrangement made by the Local Government in 
1843 for the management of the Tirumalai-Tirupati Devasthanams 
and the scheme settled by the Privy Council in Appeal No. 6 of 
1906, together with the rules framed thereunder, shall cease to be 
operative; and 

(b) the provisions of the Madras Hindu Religious Endow- 
ments Act, 1926, a section 44-A shall cease to apply to the said 
Devasthanams. 

(2) The Tirupati Devasthanam Schools Act, RIA, is hereby 
repealed. 

3. ‘Nothing in this Act shall be construed to affect, or in any 
way derogate from the powers in respect of religious endowments 
which the Advocate-General ‘may exercise under sub-section (2) 
of section 114 of the Government of India Act. ' 
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4. In this Act, unless there is anything repugnant in the sub- 
‘ject or context, 


(i) “Board” means the Board constituted under section 10 of 


the Madras Hindu Religious Endowments Act, 1926, and having 
territorial jurisdiction over the revenue district of Chittoor; 

(4) “Commissioner” means the Commissioner of the Tiru- 
malai-Tirupathi Devasthanams appointed under section 18; 

(ii) “Committee” means the Tirumalai-Tirupati Deva- 
sthanams Committee constituted under Chapter II; 


(iv) “Court’? means the principal civil court exercising 
ordinary original civil jurisdiction over Tirumalai and Tirupati; 


(v) “Devasthanams” or ‘“Tirumalai-Tirupati Devasthanams’’ 
means the temples specified in Schedule I and the endowments 
thereof and shall include the educational institutions referred to in 
Schedule IT; 


(vi) “Endowment” mèans all property belonging to, given 
or endowed for the support of the devasthanams or for the per- 
formance of any service or charity connected therewith, and includes 
the temples and any offerings made to the idols therein; 


(vii) “Hereditary officer’ means the holder of an office in 
the devasthanams, succession to which devolves by hereditary right 
or is otherwise regulated by usage; 

(viš) “Mahant” means the head for the time being of the 
Hathiramji Math situated in Tirupati; 


(ix) “Person having interest’ means a person who i is entitled 
to attend at the performance of worship or service in any temple 
and includes the Board, the Committee, and the Commissioner ; 

(x) “Prescribed’’ means prescribed by rules made by the 
Local Government under this Act; 

| (si) “Specific endowment” means any property endowed or 
money invested for the performance of any particular service or 
of any particular charity connected with the devasthanams; and 
` ‘(xit) “Temple” means any religious institution specified in 
Schedule I together with the appurtenances thereto. 
CHAPTER II. 
THE COMMITTEE, 


5? The administration of the devasthanams shall vest in a 
committee called the Tirumalai-Tirupati Devasthanams Committee, 
which shall be'a body corporate, having perpetual succession and a 
common seal, ‘and shall sue and be sued by the said name. 


6. (1) The committee shall consist of seven members appointed 
by the Local sooreruicat of whom the Mahant, if ns to serve, 
shall. be one, 
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' (2) Every member shall hold office for a period of three 
years from the date on which his appointment is notified in the Fort 
St. George Gasette. 

'"7. No person shail be eligible for appointment as a: -member 

of the committee, if such person is not a Hindu, or if he 

‘(4) is of unsound mind, a deaf-mute or suitering from 
leprosy; or’ 

(#) is an undischarged insolvent; or 

(äi) is an office-holder or a servant of the devasthanams or 
is in receipt òf any emolument or perquisite from the devasthanams ; 
or 

(Ww) ig interested in a ‘subsisting contract for making any 
supplies to or executing any work on behalf of the devasthanams; or 

(v) is employed as a legal practitioner’ on behalf of the 
devasthanams or as legal practitioner against the devasthanams: 

Provided that the disqualification specified in clause (#3) shall 
not apply to the Jiyengars or the Acharyapurushas of the deva-' 
sthanams., 


8. Any member of the committee including the Mahant may 


‘express his inability to serve as a member, or resign his office as a 


member, by giving a notice in writing to the Commissioner and on 
such expression of inability or resignation, his office shall become 
vacant, 

9. If in the opinion of the Local Government any member of 
the committee including the Mahant has failed or is unable to attend 
to the duties of his office for a period of three months, or if he be- 
comes disqualified for any of the reasons mentioned in section 7, 
or if he i is absent from the meetings of the committee for six con- 
secutive months, or if three consecutive meetings are not held within 
that period, from three consecutive meetings of the committee, 
whichever covers a longer period, the Local Government shall, by 
notification in the Fort St. George Gazette, declare that his omes 
has become vacant. 


10. Any person ceasing to be a member shall, unless disqualified 
under section 7, be eligible for fresh appointment. 


11. (1) If in the opinion of the Local Government, a com- 
mittee is not competent to perform, or persistently makes default in 
performing, the duties imposed on it under this Act; or exceeds or 
abuses its powers, the Local Government may, on the recommenda- 
tion of the Board, by notification, dissolve the committee and direct 
the immediate reconstitution of another committee in accordance 
with the provisions of this Act. 


‘(2) Before issuing a notification ide sub-section (1), the 
Local Government shall communicate to the committee the grounds 
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on which they propose to do so, fix a reasonable time for the com- 
mittee to show cause against the proposal, and consider its explanation 
or objections, if any. | 

(3) Where a committee is dissolved or superseded under this 
section, the Commissioner shall, until the constitution of another 


committee, have power to exercise the powers and perform the — 


functions of the committee. 
12. The quorum for a meeting of the committee shall be three. 


13. The members of the committee’ shall elect a President 
from among themselves, provided that until the expiration of three 
years from the date of the coming into force of this Act, the Mahant, 
if he is a member of the committee and willing to act as President, 
shall be the President. , 


14. Every meeting of the committee shall be presided over by 
the President ; and in his absence by a member chosen by the meeting 
to preside for the occasion. 


15. Questions arising at a meeting of the committee shall'.be 
decided by a majority of the votes of the members present thereat 
and in every case of equality of votes, the President or the person 
presiding shall have and exercise a casting vote. 

16. No member of the committee shall receive or be paid any 
salary or other remuneration from the’ funds of the devasthanams 
except such travelling or halting allowances as may be prescribed. 


17. Subject to the provisions of this Act and the rules made 
thereunder, the committee shall manage-the properties and affairs 
of the devasthanams and arrange for the conduct of the daily wor- 
ship and ceremonies and of the festivals in every temple according 
to its usage. gt 

CHAPTER IU. 
THE COMMISSIONER AND ESTABLISH MET. 

18. (1) The Local Government shall appoint a Commissioner 
who, unless sooner removed by them for sufficient cause, shall hold 
office for a period of three years. An outgoing Commissioner shall 
be eligible for re-appointment. : 

(2) When any temporary vacancy: occurs in the office of 
Commissioner, the Local Government may fill up the vacancy. 

18-A. The Commissioner shall be a person professing the 
Hindu religion. eh 

19. (1) The Commissioner shall be a whole-time -officer of 
the devasthanams and shall not undertake any work unconnected 
with his office without the permission of the committee.. 

(2) The Gommissioner shall: be paid out of the funds of 
the devasthanams such salary not exceeding Rs. 1,200 per mensem 
as may, from time to time, be fixed by the Local Government. 
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(3) If the Commissioner is a civil or military officer in the 
service of the Government, the devasthanams shall contribute to the 
leave allowances, pension and Provident Fund of the Commissioner 
to the extent required by the rules for the time being in force. 


Powers and 20. (1) The Commissioner shall perform the duties and exer- 
ee of cise the powers specified by sections 21 to 26 and section 38. 
musg- 


(2) He, shall be the chief executive officer of the deva- 
sthanams and shall, subject to the control of the committee, have 
general power to carry out the other provisions of this Act. 
Custody of 21, The Commissioner shall be responsible for the custody of 
records and all the records and properties of the devasthanams, and shall arrange 
Properties. for the proper collection of the offerings made in the temples. 
Powers of 22, (1) The Commissioner shail have power to lease out for 
Commis- a period not exceeding one year the lands and buildings of the deva- 
aie sthanams, which are ordinarily leased out. 

(2) He shall have power to call for tenders for works or 
supplies and accept such tenders when the amount or value thereof 
does not exceed Rs. 5,000. 
Extraordi-. 23. The Commissioner may, in cases of emergency, direct the 
nary powers execution of any work or the doing of any act, which is not pro- 


sioner. 


oroe can vided for in the budget for ‘the year and the immediate execution 
Á or the doing of which is, in his opinion, necessary for the preserva- 
tion of the properties of the devastbanams or for the service or 
safety of the pilgrims resorting to the devasthanams ; and may direct 
that the expenses of executing such work or doing the act shall be 
paid from the funds of the devasthanams. The Commissioner shall 
forthwith report to the Committee the action taken under this section 
and the reasons therefor. 
Establish-` 24. (1) After the appointment of the first ETA he 
ee shall, as soon as may be, prepare and submit to the committee a 
e e 


schedule setting forth the designations and grades of the officers and 
„servants who should, in his opinion, constitute the estabishment of 
the devasthanams and embody his proposals with regard to the 
salaries and allowances payable to them; and such schedule shall 
come into force, on approval by the committee. 


(2) No change shall be effected in such schedule except at 
the instance of the Commissioner and with the sanction of the 
committee. 

(3) The creation of any new appointment carrying a salary’ 
of not less than Rs. 200 per mensem shall be subject to the previous 

sanction of the Board. 
Appoint- 25. The Commissioner shall have power to appoint all officers 
mentof . and servants of the devasthanams whose salary is below Rs. 200 pet 
SEE mensem, not being hereditary officers or holders of offices to which 
hereditary officers have power to appoint. The committee shall 
have power to appoint other officers and servants of the devar 
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sthanams not being hereditary officers or holders of offices to which 
hereditary officers have power to appoint: 

Provided that the Commissioner may make temporary provision 
when necessary for the carrying on of the duties of a vacant heredi- 
tary office or office to which a hereditary officer has power to appoint 
and report the matter to the committee at its next meeting. 

26. (1) The Commissioner may fine, reduce, suspend, remove 
or dismiss any non-hereditary officer or servant of the devasthanams 
whom he is competent to appoint, for neglect of duty, breach of 
discipline, carelessness or other misconduct. 

(2) The orders of the Commissioner fining an officer or ser- 
vant drawing a salary not exceeding Rs. 25 per mensem shall be 
final. Against any other order of punishment by the Commissioner, 
there shall be an appeal -to the committee whose decisions thereon 
shall be final. f 

(3) The Commissioner may, if he has reason to believe that 
any officer or servant not being an officer or servant referred to in 
sub-section (1) has been guilty of neglect of duty, breach of disci- 
pline, carelessness or other misconduct, suspend such officer or ser- 
vant pending the orders of the committee. The Commissioner shall 
report the fact of such suspension with the reasons therefor to the 
committee at its next meeting. 

(4) The committee may fine, reduce, suspend, remove or dis- 
miss any officer or servant appointed by itself and any hereditary 
office-holder or servant of the devasthanams, for neglect of duty, 
breach of discipline, carelessness or other misconduct. The order 
of the committee shall be subject to an appeal to the Board. Sub- 
ject to the result of such appeal, if any, the order of the committee 
shall be final. The order of the Board on any such appeal shall be 
final. 

27. Subject to the provisions of this Act, the committee may 
make regulations regarding the methods of recruitment, conditions 
of service, pay and allowances, discipline and conduct of the officers 
and servants constituting the establishment of the devasthanams. 


CHAPTER IV. 
ADVISORY COUNCILS. 


28. (1) There shall be constituted— 


(i) an advisory council consisting of the representatives 
of the jiyengars, the archakas, the acharyapurushas and other 
mirasidars of the devasthanams for the purpose of advising the 
committee in the administration of the religious affairs of the deva- 
sthanams; and 


‘ (#) another advisory council consisting of the representa- 
tives of the ryots of the devasthanams for the purpose of advising 
the committee in the management of the estates of the devasthanams, 
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D These advispry councils shall be constituted inthe manner 
prescribed. 

29. The Local Government may make nis regarding the 
appointment of a chairman for each of the said councils, for the 
conduct of business at meetings thereof, and the subjects on wad 
the advice of these councils may be taken. 


CHAPTER V. 
ae: THE Boarn. 
30. The Board shall have power to call for all such information 
and accounts as may in its opinion be necessary for reasonably satis- 
fying itself that the devasthanams are properly maintained, ‘the 
endowments thereof are properly-administered and their funds duly 
appropriated to the purposes for which they were founded or exist; 
and the Commissioner or the committee shall, on such requisition, 
furnish such information and accounts to the Board. 

31.. The Local. Government shall annually appoint an auditor 
to audit the accounts of the devasthanams and fix the remuneration 
which shall be paid to such auditor from the: funds thereof. The 
auditor shall send a copy of his report to the Local Government whe 
may pass such orders thereon as they deem fit. 

32. Within three months after the close of each’ fasli year, 
the committee shall submit to the Board a report of the administra- 
tion of the affairs of the devasthanams during the fasli in such form 
as the Local Government. may fix. The Board shall review the 
report and submit a copy of the same to the Local Goyerninest with 
its remarks thereon. 

33. The Board may make by-laws as to— 


(i) the maintenance of the records, accounts of receipts and 
expenditure and registers relating to the devasthanams; 7 
(#) the custody of the records and documents of the eves 
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. esthanams; and 
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(i) the investment of the funds of the devasthanams. . 

34, The President of the Board or any Commissioner of the 

Board deputed by him in this behalf may inspect any movable or 

immovable property belonging to, and all records, correspondence, 

plans, accounts and other. documents relating to the devasthanams. 

All officers and servants of the devasthanams shall afford necessary 
facilities for such inspection.. 


35. The committee shall annually pay to the Board out of the 
funds of. the devasthanams, a contribution equivalent to one and a 
half per centum of their income calculated in such manner as may 
be prescribed. If the amount of contribution demanded by ‘the 
Board is not paid within the time prescribed, it shall, on the appli- 
cation of the President of the Board, be recovered by the Collector 
of the Chittoor district as if it were`an arrear of land revenue and 
paid over to the said President of the Board. 


r 
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CHAPTER VI. 
UTILIZATION OF FUNDS. 


36. The funds of the devasthanams may be utilized for all or 
any of the following purposes :— 
(+) the administration and management of the devasthanams 


and the maintenance of the educational institutions referred to in 
Schedule II; 


(#) the foundation and maintenance of hospitals and dis- 
pensaries for the relief of the pilgrims and worshippers visiting the 
temples ; 5 - 

(4) the construction and maintenance of choultries and rest- 
houses for the use and accommodation of all classes of pilgrims; 


(iv) the provision of water-supply and other sanitary 
arrangements to the pilgrims; 

(v) the construction and maintenance of roads and communi- 
cations and the lighting thereof for the convenience of the pilgrims 
and worshippers; and 


(vi) the training of archakas to perform the religious wor- 
ship and ceremonies in the devasthanams, and the training of 
Adhyapakas and Vedaparayanikas. ° 

37. (1) The committee may, without prejudice to the purposes 
referred to in section 36 and with the previous sanction of the 
Board, order that the surplus funds of the devasthanams be utilized 
for— 

(+) the establishment of a university or college in which 
special provision is made for the study of Hindu religion, philosophy 
and sastras and for promoting the cultivation of Indian arts and 
architecture ; 


(#) promoting the study of Sanskrit and the Indian verna- 
culars; and 


(isi) any charitable, religious or educational purpose not 
‘inconsistent with the objects of the devasthanams. 


(2) The committee may, with the previous sanction of the 
Board, modify or cancel any order passed under sub-section (1). 


(3) The order of the committee under sub-section (1) or 
sub-section (2) shall be published in the prescribed manner. 


°(4) Any person having interest may, within six months of 
the date of such publication, institute a suit in the court to modify 
or set aside such order. Subject to the result of such suit, the 
order of the committee shall be final. . 


(5) Any decision of the court under sub-section (4) may, 
at any time, for sufficient cause, be modified or cancelled by the 
-court on the application of the committee. 
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CHAPTER VI. 
GENERAL. 

Budget. 38. (1) The Commissioner shall, in every fasli year, prepare 
in the prescribed form, a budget estimate of the receipts and expendi- 
ture of the devasthanams for the following fasli year, and place it 
before the committee which may approve it without modification 
or with’such modifications as it deems fit. 

(2) A copy of the budget as passed by the committee shall 
be sent to the Board before the end of May of the year previous to 
that for which the budget is prepared. 

Budget to 39. (1) The Board shall satisfy itself that adequate provision 

provide for has been made in the budget for the prescribed working balance and 

working for meeting all the liabilities of the devasthanams. 

(2) Where such adequate provision has not been made in 
the budget, the Board shall order such Peon to be made and 
amend the budget accordingly. 

Delegation 40. The committee may delegate to the Commissioner such of 

of powers to its powers, duties or functions as may be prescribed. 

Commis- 

PE 41. No sale or mortgage and no lease for more than five years 

of immova- Of any immovable property belonging to or in the possession of the 

ble property. devasthanams sball be made by the committee, except with the 
sanction of the Board. 

Rules. 42. (1) The Local Government may make rules to carry out 
all or any of the purposes of this Act, not inconsistent therewith. 

(2) In particular, and without prejudice to the generality 
of the foregoing power, they shall have power to make rules with 
reference to— ` 

(a) all matters expressly required or. allowed by this Act 
to be prescribed ; 

(b) the grant of leave and leave allowances to and pay- 
ment of contributions towards the pension of the Commissioner ; 


(c) the grant of travelling and halting allowances to the 
Commissioner; 

(d) the grant of travelling and halting allowances to the 
members of the committee and advisory councils ; 

(e) the preparation of the budget estimates for the deva- 
sthanams ; ' . 

(f) the preparation and sanction of the estimates, and 
acceptance of tenders, in respect of public works and for supplies; 

\ 

(g) the convening of meetings and the transactions of 

business of the committee and of the advisory councils; 


(h) the audit of the accounts of the devasthanams and ° 
the particulars to be mentioned in the audit report; and 
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(+) the recovery of amounts payable to auditors appointed 
by the Local Government. 
43. Save as otherwise expressly provided in or under this 


Act, nothing herein contained shall affect any established usage of. 


any temple or the rights, honours, emoluments and perquisites to 


which any person may, by custom or otherwise, be entitled in such: 


a 
44. (1) The Board or any other person having interest may 
institute a suit in the court to obtain a decree— . 


(a) vesting any property in the committee; or 

(b) declaring what portion of an endowment or of the 
interest therein shall be allocated to any particular object, or 
: (c) removing any member of the committee or the trustee 
of a specific endowment, and directing the appointment of a new 
member of the committee or a new. trustee for the specific endow- 
ment, or 

(d) directing accounts and enquiries, or 


(e) granting such further or other relief as the nature of 
the case may require. 


(2) Sections 92 and 93 and Rale 8 of Order I of the First 
Schedule to the Code of Civil Procedure, 1908, shall have no appli- 
cation to any suit claiming any relief iù respect of the administration 
or management of the devasthanams and no suit in respect of such 
administration or management shall be instituted except as provided 
by this Act. 


45. (1) The Committee shall be entitled to take and be ae posses- 
sion of all the institutions, properties, jewels, records and documents 
of the devasthanams. 


(2) If in obtaining such possession, the committee is resisted 
or obstructed by any person, it may make an application to the Court 
complaining of such resistance or obstruction, and the Court shall, 
unless it is satisfied that the resistance or obstruction was occasioned 
by any person claiming in good faith to be in possession on his own 
account or by virtue of some right independent of that of the deva- 
sthanams, make an order that the committee be put into possession. 
Such order shall, subject to the result of any suit which may be 
filed to establish the right to the possession of the property, be final. 


46. «The costs, charges and expenses of, and incidental to, any 
suit, application or appeal under this Act shall be in the discretion of 
the Court, which may direct the whole or any part of such costs, 
charges and expenses to be met from the funds of the devasthanams, 
or to be borne and paid in such manner and by such persons as it 
thinks fit: 

Provided that all costs and expenses incurred by the Board 
or the committee in connexion with any legal proceedings required 
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in the interests of the devasthanams: shall be payable out of the 
funds of the devasthanams. 


47. The trustee of a specific endowment attached to any 
temple shall perform the service or charity therein subject to the 
general superintendence of the committee and such orders as it 
may issue. Such trustee shall be in such possession of the endow- 
ment as he may be entitled to and shall also maintain and submit 
to the Commissioner such accounts, registers and returns as the 
committee may require. The accounts of a specific endowment shall 
be annually audited by an auditor appointed by the committee. He 
shall be paid such remuneration from the funds of such endowment 
as the committee may fix. 

48. If any difficulty arises in giving effect to the provisions of 
this Act, the Local Government, as occasion may require, may, by 
order, do anything not inconsistent with this Act, which appears to 
them necessary for the purpose of removing the difficulty. 


49. (1) No act or proceeding of the Board or committee or of 
any person acting as President or Commissioner of the Board or as 
President or member of the committee shall be deemed to be invalid ° 
by reason only of a defect in the establishment or constitution of 
the Board or committee or on the ground that any member of the 
Board or committee was not entitled to hold or continue in such 
office by reason of any disqualification or by reason of any irregular- 
ity or illegality in his appointment or by reason of such act having 
been done or proceeding taken during the period of any vacancy in 
the office of President or Commissioner of the Board or of President 
or member of the Committee. 


(2) No act or proceeding of the Commissioner shall be 
deemed to be invalid by reason only of a defect or irregularity in his 
appointment or on the ground that he was not entitled to hold or 
continue in office by reason of amy disqualification. 


SCHEDULE L 
List oF THE TIRUMALAI-TIRUPATI DEVASTHANAMS. 
[Vide section 1 (2).] 
L The temple of Sri Venkateswaraswami on Tirumalai hill with the 
sub-temples of— : 
(1) Sri Varabaswami, 
(2) „ Bhashyakarlu No. I (within the pagoda), 
(3) „ Bedi-Hanumantharayaswami, 
(4) „ Kshetrapalaka, 
(5) „ Dova Bhashyakarlu, and J 
(6) „ Anjaneyaswam (in front of Sri Varahaswami). 
Tl. The temple of Sri Govindarajaswami at Tirupati with the sub- 
temples of — 
(1) Sri Saley Nacharamma, 
(2) „ Choodikodutta Nacharamma, 
(3) „ Modal Alwar, 
(4) „ Chakrath Alwar, 
(5) , Madhurakavi Alwar, 
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(6) ,, Anjaneyaswami (near Dhwajasthambam),. 
(7) „ Anjaneyaswami (near Pedda Bugga), 
(8) ,, Manavala Mahamuni, 
(9) ,  Nammalwar, 
(10) „ Vedanta Desikulu, 
G1) „ Woolu Alwar, 
(12) „ Tirumala Nambi, 
(13) „ Tirumanga Alwar, 
(4) „ Sm Bhashyakarlu No. II, 
(15) „  Kurath Alwar, and 
~ (16) „ Sanjeevaroyaswami. 
III. The temple of Sri Kothandaramaswami at Tirupati. 
IV. The temple of Sri Kapileeswaraswami at Tirupati. 
V Sn Padmavathi’s temple at Tiruchanur with the sub-temples of— 
(1) Sri Krishnaswami, 
(2) „ Suryanarayanaswami, and 
(3) „ Sundararajaswami. 
VI. Any other minor temple attached to any of the above temples and 
not specifically mentioned above. 
SCHEDULE II. a 
List of educational institutions maintained from the Kinds of the 
Tirumalai-Tirupati Devasthanams— 
(1) Devasthanam Hindu High School, Tirupati. 
(2) Sri Mahant Devasthanam Hindu High School, Vellore. 
(3) „ Venkateswara Vedapatasala, Tirupati. 
(4) „ Venkateswara Ayurvedic College, Tirupati 
(5) „ Sanskrit College, Tirupat. 


THE MADRAS COMMERCIAL CROPS MARKETS ACT, 1933. 


Act No. XX oF 1933. 


(Received the assent of the Governor on the 30th March, 1933 and 
of the Governor-General on the 10th June, 1933.) 

An Act to provide for the better regulation of buying and selling of 
commercial crops and the establishment of markets for 
commercial crops, in the presidency, of Madras. 

WHEREAS it is expedient to provide for the better regulation otf 
the buying and selling of commercial crops in the Presidency of 
Madras and for that purpose to establish markets and make rules 
for their proper administration. 

AND WHEREAS the previous sanction of the ee ee 
has been obtained to the passing of this- Act; 

It is hereby enacted as follows :— 

1. (1) This Act may be called THE MADRAS Conmucmuctnn 
Crops Markets Act, 1933. 

(2) It extends to the whole of the Presidency of Madras. 


2. In this Act, unless there is anything repugnant in the sub- 
ject or context, 
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(+) “commercial crop” means cotton, groundnut or tobacco; 


(1) “grower'of a commercial crop” shall not include a dealer 
or broker in that crop although he may grow that crop. If a ques- 
tion arises as to whether any person is a grower of a commercial 
crop or not for the purposes of this Act, the decision of the Collector 
of the district in which the notified area is situated shall be final; 

(3) “local body” means the Corporation of Madras or a 
municipal council or a taluk board or a panchayat constituted under 
any enactment for the time being in force; 


(#v)‘ ‘notified area’’ means any area notified under section 4; 

(v) “prescribed” means prescribed by rules or by-laws made 
under this Act; and 

(vi) “taluk board” means a taluk board constituted under 
the Madras Local Boards Act, 1920, and where in any part of a 
district there is no taluk board, the district board constituted under 
the said Act. 


3. The Local Government may, by notification in the Fort 
St. George Gasette, declare their intention of exercising control 
over the purchase and sale of such commercial crop or crops and 
in such area comprised in the district, as may be specified in the 
notification. Such notification shall state that any objections or 
suggestions which may be received by the Local Government, within 
a period to be specified in the notification, will be considered by 
them. 

A copy of the notification shall be published in the presvribed 
manner. 


4. (1) After the expiry of the period specified in the notifica- 
tion under ection 3 and after considering such objections and 
suggestions as may be received before such expiry, the Local Govern- 
ment may, by notification and in any other manner prescribed declare 
the area notified under section 3 or any portion thereof to be a 
notified area for the purposes of this Act in respect of the commer- 
cial crop or crops notified under section 3 or any of them. From 
the date of issue of such notification or from such later date as may 
be specified therein, no person shall within the notified area set up, 
establish or continue or allow to be continued any place for the 
purchase and sale of the commercial crop or crops so notified, except 
under a licence granted by the Local Government and except in 
accordance with the provisions of this Act, the rules and by-laws 
made thereunder and the conditions specified in the licence. 


Ex planation.—A person shall not be deemed to set up, establish 
or continue or allow to be continued a place as a place for the pur- 
chase and.sale of a commercial crop within the meaning of this 
section if he sells his own crop or if he purchases in quantities not 
exceeding those prescribed, any commercial crop for his private use. 
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(2) The Local Government may, on the report of the Col- 
lector of the district or of the market committee, and after such 
enquiry as they deem fit, cancel or ad any licence granted under 
sub-section (1). 

5. The Local Government shall establish a market committee 
for every notified area. It shall be the duty of the market committee 
to enforce the provisions of this Act and the rules and by-laws made 
thereunder in such notified area and when so required by the Local 
Government to establish a market therein providing for such faci- 
lities, as the Local Government may from time to time direct, in 
connexion with the purchase and sale of the commercial crop or 
crops concerned. 

6. (1) Every market cqmmittee shall consist of twelve mem- 
bers. Of these— 

(i) five shall be persons elected from among themselves 
by the growers of the commercial crop or crops in such area as the 
Local Government may determine; 

(ii) two shall be persons nominated by the Local Govern- 
ment; 

(iii) one shall be a person elected— 

(a) by the councillors of the Corporation of Madras 
from among themselves, in case the notified area is the city of 
Madras, 

(b) by the members of the municipal council from 
among themselves, in case the notified area is a municipality, 

(c) by the members of the taluk board from among 
themselves, in case the notified area is a non-panchayat area, 

(d) by the members of the panchayat from among 
themselves, in case the notified area is a panchayat area, or 

(e) by the members of all the local bodies concerned 
from among themselves, in case the notified area falls within the 
jurisdiction of more than one local body; and 

(#v) four shall be persons elected by persons licensed 
under section 4. 

(2) Every member shall hold office for a period of three 
years from the date of his election or nomination, as the case may 
be: 


Provided that a member elected under clause (i8) of sub- 
section (1) shall cease to hold office as member if he ceases to be 
a member of the electorate by which he was elected. 


(3) Every market committee shall elect one of its members 
to be its chairman. 
7. Every market committee shall be a body corporate by such 


name as the Local Government may specify in the notification 
establishing it, shall have perpetual succession and a common seal, 
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may sue and be sued in its corporate name, and shall be competent 
to acquire and hold property, both movable and immovable, to lease, 
sell or otherwise transfer any movable or immovable property which 
may have become vested in or been acquired by it, and to contract 
and to do all other things necessary for the purposes for which it 
is established. 

8. The market committee may appoint one or more of its 
members to be a sub-committee or to a joint committee for the con- 
duct of any work or to report on any matter, and may delegate to 
any one or more of its members such of its own powers or duties 
as it may think fit. i ; 

9. (1) Subject to such rules as may be made by the Local 
Government in this behalf, a market committee may employ such 
officers and servants as may be necessary for the management of 
the market, may pay such officers and servants such salaries as it 
may think fit and shall have power to control and punish them. The 
Committee may also provide for the payment to its officers and 
servants of such leave allowances, pensions, gratuities or com- 
passionate allowances as it deems proper; and may contribute to 
any provident fund which may be established for the benefit of such 
officers and servants. 


(2) The Committee shall in the case of any officer or ser- 
vant of Government which it employs, pay Government such con- 
tribution towards the pension and leave allowances of such officer 
or servant as may be payable under the regulation in that behalf 
in force for the time being. : 

10. (1) Every contract entered into by the market committee 
shall be in writing and shall be signed on behalf of the market com- 
mittee by the chairman and two other members of the committee. 

(2) No contract other than a contract executed as provided 
in sub-section (1) shall be binding on a market committee. 

11. The market committee shall, subject to such rules as may 
be made in this behalf, levy fees on the commercial crop or crops 
bought and sold by licensees in the notified area. 

12. (1) All moneys received by a market committee shall be 
paid into a fund to be called the ‘Market Committee Fund’. All 
expenditure incurred by the market committee under or for the 
purposes of this Act shall be defrayed out of the said fund; and 
any surplus remaining after such expenditure has been met shall be 
invested in such manner as may be prescribed by rules, : 

(2) (a) Every market committee shall out of its fund pay 
to the Local Government the cost of any special or additional staff 
employed by the Local Government in consultation with’ the com- 
mittee for giving effect to the provisions of this Act in the notified 
area. 

(6) The Local Government shall determine the cost of 
such special or additional staff and shall, where the staff is employed 
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for the purposes of more than one market committee, apportion such 
cost among the committees concerned in such manner as they think 
fit. The decision of the Local Government determining the amount 
payable by any market committee shall be final. 


13. Subject to the provisions of section 12 the market com- 
mittee fund shall be expended for the following purposes only— 


(i) the acquisition of a site or sites for the market; 

(#) the maintenance and improvement of the market; 

(iii) the construction and repair of buildings which are neces- 
sary for the purposes of such market and for the health, convenience 
and safety of the persons using it; 


(tv) the provision and maintenance of standard weights and 
measures ; 


(v) the ay, pensions, leave allowances, gratuities, com- 
passionate allowances and contributions towards leave allowances, 
pensions or provident fund of the officers and servants employed 
by the market committee; 


(vi) the expenses of and incidental to elections; 


(vit) the payment of interest on loans that may be raised 
for purposes of the market and the provision of a sinking fund in 
respect of such loans; 

(vit) the collection and dissemination of information regard- 
ing all matters relating to crop statistics and marketing in respect 
of the commercial crop or crops concerned; and 


(ix) propaganda in favour of agricultural improvement and 
thrift. 


14. No trade allowance, other than an allowance prescribed 
by rules or by-laws made under this Act, shall be made or received 
in a notified area by any person in any transaction in respect of the 
commercial crop or crops concerned and no Civil Court shall, in any 
suit or proceeding arising out of any such transaction, have regard 
to any trade allowance not so prescribed. 

Explanation —Every deduction other than deductions on 
account of deviation from sample, when the purchase is made by 
sample, or of deviation from standard, when the purchase is made 
by reference to a known standard, or on account of difference be- 
tween the actual weight of the sacking and the standard weight, or 
on account of the admixture of foreign matter, shall be regarded 
as,a trade allowance for the purposes of this Act. 


15. (1) Every market committee may, with the previous sanc- 
tion of the Local Government, raise the money required for carry- 
ing out the purposes for which it is established on the security of 
any property vested in and belonging to the market committee, and 
of any fees leviable by the market committee under this Act. The 
committee may, for the purpose of meeting the initial expenditure 
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on lands, buildings and equipment required for establishing the 


market, obtain a loan from the Local Government. 


(2) The conditions under which such money or loan shall be 
raised and the time within which the same shall be repayable shall 
be subject to the previous sanction of the Local Government. 

16. (1) If, in their opinion, a market committee is not com- 
petent to perform or persistently makes default in performing the 
duties imposed on it by or under this Act, or abuses its powers, the 
Local Government may, by notification in the Fort St. George 
Gasetie, supersede such committee: 

Provided that before issuing a notification under this sub-section, 
the Local Government shall give a reasonable opportunity to the 
market committee for showing cause against the proposal and shall 
consider the explanations and objections, if any, of the market 
committee. 

(2) Upon the publication of a notification under sub-section 
(1) superseding a market committee, the following consequences 
shall ensue :— 

(a) all the members as well as the chairman of the market 
committee shall, as from the date of such publication, be deemed 
to have vacated their offices; 

(b) the Local Government may, at their discretion, by 
order, either constitute a new committee under section 5 or make 
such arrangements for the carrying out of the functions of the com- 
mittee, as the Local Government may think fit; and 

(c), all the assets vested in the committee shall, subject to 
all its liabilities vest in the Local Government. 

(3) (a) If the Local Government make an order under 
clause (b) of sub-section (2), they shall transfer the assets and 
liabilities of the market committee, as on the date of such transfer, 
to the new committee constituted under section 5 or to the person or 
persons, if any, appointed for carrying out the functions of the 
committee, as the case may be. 

(b) If the Local Government do not make such an order, 
they shall transfer all the assets of the market committee which 
remain after the satisfaction of all its liabilities, to the local body 
within whose jurisdiction the market committee is situated, or if 
there is more than one such local body, to each of such bodies in 
such proportion as the Local Government may determine. 

(c) Any local-body to which any assets have been rans- 
ferred under clause (b) shall employ such assets for any object ‘of 
public utility in the area within its jurisdiction. 

17. Whoever contravenes the provisions of section 4 shall be 
punishable with fine which may extend to five hundred rupees, and 
in the case of a continuing contravention with a further fine which 
may extend to one hundred rupees for every day during which the 
contravention is continued after conviction therefor. 
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18. (1) The Local Government may, either generally or 
specially for any notified area or areas, make rules consistent with 
this Act for carrying out all or any of the purposes thereof. 

(2) In particular and without prejudice to the generality of 
the foregoing power such rules may provide for or regulate— 

(+) the election and nomination of members of a market 
committee, and the manner of election, the preparation and revision 
of lists of voters from time to time, and the payment: of all expendi- 
ture in connexion with'or incidental to such election; f 

(#) the election of the chairman of a market committee 
and his term of office; 


(ši) the filling of casual vacancies in the office of chair-` 


man or member of a market committee ; 

($v) the maximum annual fees which may be levied by the 
market committee in respect of licences granted to traders under 
section 4 and on the commercial crop or crops bought and sold by 
them in the notified area, and the recovery of such fees; 


(v) the issue by a market committee of licences to brokers, 
weighmen, measurers and surveyors, the form in which, and the 
conditions under which, such licences shall be issued or renewed, 
and the fees to be charged therefor; 

(vi) the kind and description of the scales, weights and 
measures which alone may be used in transactions in the commercial 
crop or crops in a notified area; 

(vš) the periodical inspection, verification and correction 
of all scales, weights and measures in use in a notified area; 

(vis) the trade allowances which may be made or received 
by any person in any transaction in a commercial crop or crops in 
a notified area; 

(ix) the provision of facilities for the settlement of any 
dispute between a buyer and seller of a commercial crop or their 
agents incliiding disputes regarding the quality or weight of the 
article, the allowances for wrappings, dirt or impurities or deduc- 
tions from any cause; 

(x) the prohibition of brokers from acting in any transac- 
tion on behalf of both the buyer and seller of a commercial crop; 

(xi) the provision of accommodation for storing any com- 
mercial crops brought into the market; 

(xii) the preparation of plans and estimates for works 
proposed to be constructed partly or wholly at the expense of the 
market committee, and the grant of sanction to such plans and 
estimates ; 

(riii) the form in which the accounts of a market com- 
mittee shall be kept, the audit and publication of such accounts, and 
the charges, if any, to be made for such audit; 


Rules 
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(#tv) the preparation and submission for sanction of an 
annual budget and the reports and returns.to be furnished by a 
market committee; and 

(rv) the investment and disposal of the surplus funds of 
a market committee. 

(3) Any rule made under this section may provide that any 
contravention thereof or of any of the conditions of any licence 
issued or renewed thereunder shall be punishable with fine which 
may extend to two hundred rupees. 

(4) (a) The power to make rules conferred by this section 
is subject to the condition of the rules being made after previous 
publication. 

(6) All rules made under this section shall be published 
in the Fort St. George Gaseite and on such publication shall have 
effect as if enacted in this Act. 

(c) All such rules shall be laid on the table of the Legis- 
lative Council. 

19. (1) Subject to any rules made by the Local Government 
under section 18 and with the previous sanction of the Collector 
of the district, a market committee may in respect of the market 
under its management make by-laws for the regulation of the 
business and the conditions of trading therein. a 

(2) Any by-law made under this section may provide that 
contravention thereof shall be punishable with fine which may extend 
to fifty rupees. i 

20. (1) No offence made punishable by this Act or any rule 
or by-law made thereunder shall be tried by a court inferior to that 
of a Presidency Magistrate or a Magistrate of the first class. 

(2) Prosecutions under this Act may be instituted by any 
person duly authorized in writing by the market committee in this 
behalf. 

(3) All fines recovered from an offender shall be credited” 
to provincial revenues and a grant equivalent to such fines shall be 
paid to the market committee. 

21. All sums due from a market committee to the Local 


Government may be recovered in the same manner as arrears of 
land revenue. 


22. With the previous sanction of the Local Govarnment 
which may be accorded by general or special order, the Collector of 
the district may, by an order in writing, delegate to any revenue 
officer not below the rank of a tahsildar all or any of his powers or 
duties under this Act or the rules framed thereunder. 
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THE MADRAS NAMBUDRI ACT, 1933. 


_ 


Act No. XXI or 1933. 


(Received the assent of the Governor on the 21st March, 1933 ‘and 
of the Governor-General on the 12th April, 1933.) 


An Act to define and amend in certain respects the low relating to 
family management, marriage, guardianship, intestate 
succession and partition applicable to Nambudn 
Brahmans and certain other commumties, 
not governed by the Marumakkathayam 
low of inheritance. 

WHEREAS it is expedient to define and amend in certain res- 
pects the law relating to family management, marriage, guardian- 
ship, intestate succession and partition applicable to Nambudri 
Brahmans and certain other communities, not governed by the 
Marumakathayam law of inheritance; 

AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this Act; 


It is hereby enacted as follows :— 
CHAPTER I. 
PRELIMINARY, 


1. (1) This Act may be called THz Mangas NAMBUDRI Act, 
1933. 





(2) It shall apply— 
(a) to all Nambudri Brahmans in the Presidency of 
Madras who are not governed by the Marumakkathayam law of 
inheritance; and 
(b) to all Nambudri Brahmans outside the said Presi- 
dency, not governed by the said law, in respect of immoveable 
property situated within it. 
2. In this Act, unless there is anything repugnant in the sub- 
ject or context— 


(a) ‘anandravan’ means any member of the illom other than 
the karnavan ; 

(b) ‘illom’ means all the members of a Nambudri joint 
family with community of property and includes a ‘mana’; 

Explanation—A female shall on her marriage cease to be a 


member of the illom in which she was born and become a member 
of the illom of her husband; 


(c) ‘karnavan’ means the oldest male member of an illom 
in whom the right to management of its properties vests or in the 
absence of a male member the senior female member; 
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Explanation.—The seniority. as between two or more females, 
who become members of the illom by marriage, shall be determined 


-according to the dates of their marriages; 


(d) ‘major’ means a person who has attained eighteen years 
of age; and i f 
(e) ‘minor’ means a person who has not attained eighteen 
years of age. 
CHAPTER II. 
ILLOM AND ITS MANAGEMENT. 


3. (1) Every member of an illom, whether male or female, 
shall have an equal proprietary interest in its properties. 

. (2) Such proprietary interest shall not in any manner be 
impaired or affected by reason of the deviation of such member 
from any orthodox custom or usage. 

4. The karnavan shall keep true and correct accounts of the 
income and expenditure of the illom. The accounts of each year 
shall be available for inspection at the illom house by the major 
anandravans once in a year throughout the month of Kanni follow- 
ing such year and any such anandravan may take copies of or 
extracts from such accounts. 

5. (1) Except for consideration and for illom necessity or 
benefit and with the written consent of the majority of the major 
members of the illom, no karnavan shall sell immovable property 
of the illom or mortgage with possession or lease such property, 
for a period exceeding twelve years. 

(2) No mortgage with possession or lease with premium 
returnable wholly or in part, of any such property executed by a 
karnavan for a period not exceeding twelve years shall be valid 
unless such mortgage or lease is for consideration and for illom 
necessity or benefit. ` 

(3) Nothing contained in this section shall be deemed to 
restrict the power of the karnavan to grant, in the usual course of 
management, for a period not exceeding twelve years, any lease 
without a premium returnable wholly or in part, or the renewal of 
an existing kanom. 

6. No debt contracted or mortgage without possession exe- 
cuted by a karnavan shall bind the illom unless the debt is contracted 
or the mortgage is executed for illom necessity. 


7. Every member of an illom, whether- living in the illom 
house or not, shall be entitled to maintenance consistent with the 
income and the circumstances of the illom. : 

8. Any karnavan may by a registered dócument give up his 
rights as karnayan. 
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” CHAPTER IIL 
MARRIAGE. 


9. Notwithstanding any custom or usage to the contrary, every 
major male Nambudri shall, subject to the provisions of section 5 
of the Madras Marumakkattayam Act, 1932, and any other law 
for the time being in force, be at liberty to marry in his own 
community. 

10. (1) Any unmarried major female member of an illom who 
marries, or has her marriage with a male belonging to her community 
performed with her consent by her father or any other member of 
her illom, shall be entitled to recover from the illom properties, the 
reasonable expenses of such marriage as well as her dowry: 

Provided that not less than three months’ previous notice in 
writing of the marriage shall be given to the karnavan. 

(2) The amount recoverable under sub-section (1) shall not 
exceed one-third of the value of the share which would fall to such 
female member if a division per capita of the properties of the illom 
were made among all the members thereof living on the date of the 
marriage, or rupees ten thousand, whichever is less: 

Provided that where an illom consists of females only, the 
amount recoverable under this sub-section may extend to the full 
value of her share. 

11. No Nambudri who has a Nambudri wife living shall marry 
another Nambudri woman except in the following cases :— 

(a) where the wife is afflicted with an incurable disease for 
more than five years, 

(b) where the wife has not borne him any child within ten 
years of her marriage, 

(c) where the wife has become an outcaste. 


12. (1) Any Nambudri male who contracts a marriage in 
contravention of section 11 shall be punished with fine which may 
extend to one thousand rupees, but a marriage so contracted shall 
not be deemed to be invalid. 

(2) Any person who conducts, directs or abets the perform- 
ance of any marriage in contravention of section 11 shall be punished 
with fine which may extend to one hundred rupees. 

13. The dowry given to a Nambudri female or recovered by 
her under section 10 shall be her separate property. 


CHAPTER IV. 


GUARDIANSHIP. 

14. (1) Subject to the provisions of sub-section (2), the 
following persons in the order named shall be the legal guardian of 
the minor, male or female, in respect of his or her person and 
separate property, namely, father, mother, full brothers in the order 
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of seniority, paternal grandfather, paternal uncles in the order of 
seniority, father’s mother and consanguine brothers in the order of 
seniority. 
(2) The husband shall be the legal guardian of his minor 
wife in respect of her person and separate property. 
15. Nothing contained in section 14 shall be deemed to affect 
the operation of the Guardian and Wards Act, 1890. 


CHAPTER V. 


INTESTATE SUCCESSION. 


16. A person is deemed to die intestate in respect of all pro- 
perty of which he has not made a testamentary disposition which 
is capable of taking effect. 


THustrations A 
(i) A has left no will He has died intestate in respect of the whole 
of his property 


(ii) A has left a will whereby he has appointed B his executor but the 
will contains no other provisions. A has died intestate in respect of the 
distribution of his property 


(iti) A has bequeathed his whole property for an ilegal purpose. A 
has died intestate in respect of the distribution of his Property 

(iv) A bequeathed Rs. 1,000 to B and Rs. 1,000 to the eldest son of C 
and made no other bequest and died leaving Rs 2,000. C died before 4 
without ever having had a son. A has died intestate in respect of the 
distribution of Rs. 1,000. - 

17. On the death intestate of a Nambudri male, his property 
which is self-acquired or separate shall, subject to the provisions of 
section 30 of the Madras Marumakattayam Act, 1932, devolve in 
the order and according to the rules contained in sections 18, 19 
and 20. i 

'18. Where the intestate has left surviving him by a marriage 
or marriages in his own community one or more of the following 
relations, namely :— 

(a) a widow or widows, 

(b) a son or sons, 

(c) an unmarried daughter or unmarried daughters, and 

(d) a lineal descendant or descendants (other than married 
females) in the male line through a deceased son or sons, 


the whole of the property shall belong to such surviving relation or 
relations. š 


19. The distribution of the property among the heirs seferred 
to in section 18 shall be made in accordance with the following 
rules :— 

(i4) The widow or, if there is more than one widow, each of 
the widows, shall be entitled to a share equal to that of a son or 
unmarried daughter. ` i 
(#) Every son or unmarried daughter shall be entitled to an 


equal share 
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Provided that if a son has pre-deceased the intestate, his 
lineal descendants in the male line (other than married females) 
shall be entitled to the share which such son would have taken had 
he survived the intestate. 

(ii) The sons and unmarried daughters of a deceased son 
shall be entitled in equal shares to what their father would have 
taken had he survived the intestate: 

Provided that if a son’s son has pre-deceased the intestate, 
his lineal descendants in the male line (other than married females) 
shall be entitled to the share which such son’s son would have taken 
had he survived the intestate. 

(iv) In like manner, the property shall go to the surviving 
lineal descendants of the intestate in the male line (other than 
married females) where such descendants are in the degree of great- 
grandchildren or in a more remote degree. 


Explanation—The descendants of a son, son’s son or other 
male descendant in the male line shall not be entitled to any share 
in such property, if such son, son’s son or other descendant is 
alive at the time of the death of the intestate. 

Ilusirations. 

(1) Z dies intestate leaving two widdws A and B, a son C, a grandson D 
by such son, a married daughter E, an unmarried daughter F and by a 
deceased son, a grandson G, a married granddaughter’ H and an unmarried 
granddaughter J. A, B, C and F each gets one-fifth of the property, G and 
J one-tenth each and D, E and H do not get any share. 

(2) Z dies intestate leaving no widow but leaving A a son, B an un- 
married daughter, E a grandson and F an unmarried granddaughter by a 
deceased son C, an unmarried granddaughter G by a deceased son D and two 
great-grandsons H and J by a deceased son of D7 A and B will each be 
entitled to one-fourth of the property, E and F will each be entitled to one- 
eighth, G will be entitled to one-eighth and H and J to one-sixteenth each. 

(3) Z dies intestate leaving no widow or child but leaving three grand- 
sons 4, B and C by a deceased son X and two unmarried granddaughters 
D and E by a deceased son Y A,B and C will each be entitled to one-sixth 
and D and E will each be entitled to one-fourth of Z’s property. 

‘20. (1) Where the intestate has not left surviving him any of 
the heirs mentioned in section 18, the property shall devolve on the 
relations and in the order specified below :— 


(1) Father; 

(2) Mother; 

(3) Brothers and sisters; 

(4) Sons ‘and unmarried daughters of brothers; 

7 (5) Father’s father ; i 

(6) Paternal uncles; 

(7) Sons of paternal uncles; 

(8) Sisters’ children; 

(9) Fathers paternal grandfather; 

(10) Father’s paternal grandfather’s descendants in the 
male line, the nearer excluding the more remote ; 


and i 
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(11) Father’s remoter ascendants in the male line and 
their descendants, the nearer ascendant and his 
descendants excluding the more remote ascend- 
ant and his descendants and among the 
descendants of the same ascendant, the nearer 
excluding the more remote. 

(2) Property devolving on two or more heirs under sub- 
section (1) shall be divisible among them equally. 
Devolution _ 21. (1) On the death intestate of a married Nambudri female, 
of property her property which is self-acquired or separate shall devolve on the 
left by a relations and in the order specified below :— 


os (1) Sons and daughters; 
female (2) Children of deceased sons; 
intestate. (3) Sons of deceased daughters; 
(4) Husband; 
(5) Father; 
(6) Mother; 
(7) Brothers and sisters; 
(8) Brothers’ and ‘sisters’ children; 
(9) Relations of her husband mentioned in section 18 
and not included in clauses (1) and (2); and 
(10) Relations of her husband mentioned in sub-sec- 
tion (1) of section 20 in the order specified 
therein. 

(2) Property devolving on two or more heirs under sub- 
section (1) shall be divisible among them equally: 

Provided that where the property devolves on the relations 
of the husband referred to in clause (9) of sub-section (1), it shall 
be divisible among them in accordance with the rules laid down in 
section 19. . 

Dévolution 22. On the death intestate of an unmarried Nambudri female, 


of property the whole of her property which is self-acquired or separate shall 
left by an devolve on her parents. In the absence of her parents, it shall 


unmarried 


female - devolve on her brothers and sisters in equal shares and in their 
intestate. absence it shall devolve on her illom. 
CHAPTER VI. 
: PARTITION. 
Right of 23. (1) Any member of an illom, male or female, may claim 


member to to take his or her share of all the properties of the illom oveg which 

claim parti- it has power of disposal and separate from the illom : 

on: Provided that where a male member of an illom whose wife 

: is also a member thereof claims to separte from the illom, he shall 

do so on behalf of himself and his wife and the shares of the hus- 
band and wife shall be allotted to them jointly ; and save as provided 
in section 24, neither the husband nor the wife shall be entitled to ° 
claim partition from the other. = 
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(2) (a) A member of an illom separating from it under 
sub-section (1) shall be entitled to such share of the illom properties 
as would fall to him or her if a division per capita were made among 
all the members of the illom then living. 

(b) A husband and wife separating from an illom under 
the proviso to sub-section (1) shall be entitled to such share of the 
illom properties as would fall to them if a division per capita were 
made among all the members of the illom then living. 

(3) No claim to separate from an illom made on behalf of 
a minor member shall be allowed by any court unless it is satisfied 
that such separation would be to the benefit of such minor. 

24. (1) Any member of an illom who has changed his or her 
religion may claim, or be compelled by any other member of the 
illom, to take his“or her share of the illom properties and separate 
from the illom. 

(2) The member who claims or is compelled to divide from 
the illom under sub-section (1) shall be entitled to such share of the 
illom properties as would fall to him or her if a division per capita 

were made among all the members of the illom then living. 
i 25. The share obtained by any member separating from an 
illom under sub-section (1) of section 23 or under section 24 shall 
be the separate property of such member: 

Provided that the share obtained by a husband and wife 
separating jointly under the proviso to sub-section (1) of section 23 
shall be taken by them with the incidents of illom property. 

CHAPTER VIL 
MISCELLANEOUS. 

26. Nothing contained in this Act shall be deemed to affect 
any law, custom or usage applicable to Nambudri Brahmans except 
to the extent expressly laid down in this Act. 

27. The provisions of this Act shall also apply to the following 
communities in the Malabar district who are not governed by the 
Marumakkattayam law of inheritance and who follow customs and 
usages similar to those of the Nambudris, namely, Adigal, Elayads, 
Moosads, Pitarans and Nambissans. 


THE MADRAS MARUMAKKATTAYAM ACT, 1933. 


Act No. XXII or 1933. 


(Received the assent of the Governor on the 21st March, 1933 and 
of the Governor-General on the 12th April, 1933.) 

An Act to define and amend in certain respects the law relating to 
morriage, guardianship, intestate succession, family management 
and partition applicable to persons governed by, the 
Marumakkattayam law of inheritance. 

WHEREAS it is expedient to define and amend in certain respects 
the law relating to marriage, guardianship, intestate succession, 
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family management and partition applicable to persons governed 
by the Marumakkattayam law of inheritance; 

AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this Act; 

It is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY. 


1. (1) This Act may be called Tae MADRAS MARUMAKKAT- 
TAYAM Act, 1932. 

(2) It shall apply— 

(a) to all Hindus in the Presidency of Madras who are 
governed by the Marumakkattayam law of inheritance; 

(b) to all Hindus outside the said Presidency governed 
by the said law, in respect of properties within it; and 

(c) to all Hindu males, whether governed by the said law 
or not, who have contracted or may contract marital alliances with 
Hindu females governed by the said law. 

2. The Malabar Marriage Act, 1896, in so far as it is appli- 
cable to Hindus following the Marumakkattayam law of inheritance, 
is hereby repealed. ; 

3. In this Act, unless there is anything repugnant in the sub- 
ject or context— 

(a) ‘anandravan’ means any member of a tarwad other than 
the karnavan ; 

(b) ‘Collector’ means the Collector of Malabar or South 
Kanara, as the case may be, and includes any Revenue Divisional 
Officer who is authorized by the Collector to perform his functions 
under this Act; 

(c) ‘karnavan’ means the oldest male member of a tarwad or 
tavazhi, as the case may be, in whom the right to management of 
its properties vests or, in the absence of a male member, the oldest 
female member or where by custom or family usage the right to such 
management vests in the oldest female member, such female member; 

(d) ‘major’ means a person who has attained eighteen years 
of ; 

Ba ‘marumakkattayam’ means the system of inheritance in 
which descent is traced in the female line but does not include the 
system of inheritance known as the Altyasantana ; 

(f) ‘marumakkattayi’ means a person governed by the Maru- 
makkattayam law of inheritance; 

(g) ‘minor’ means a person who has not attained eighteen 
years of age; 

(h) ‘prescribed’ means porekel by rules made under ‘this 
Reis 
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(i) ‘tarwad’ means the group of persons forming a joint 
family with community of property governed by the Marumakkat- 
tayam law of inheritance; : 

(j) (i) ‘tavazhi’ used in relation to a female means the 
group of persons consisting of that female, her children and all her 
descendants in the female line; and 

(ii) ‘tavazhi’ used in relation to a male means the tavazhi 
of the mother of that male. 


CHAPTER II. 
MARRIAGE AND ITS DISSOLUTION. 


4. (1) Save as provided in section 5, the conjugal union of a 
marumakkattayi female with— z 
(i) a male belonging to the same community as such 
female, or 
(ïi) a male, not belonging to such community and whether 
a marumakkattayi or not, 
shall be deemed for all purposes to be a legal marriage if— 

(a) the parties to the union are not related to each other 
in such degree of consanguinity or affinity that conjugal union be- 
tween them is prohibited by any custom or usage of the community 
to which they belong or either of them belongs; and 

(b) the union— ; 

(i) was openly solemnized in accordance with the 
customary ceremonies, if any, prevailing in the community to which 
the parties belong or either of them belongs, before the date on 
which this Act comes into force and is subsisting on such date; or 

(ii) is so solemnized in accordance with such cere- 
monies on or after the date on which this Act comes into force and, 
where either or both the parties are minors, with the consent of the 
guardian or guardians of such minor or minors; or 

(iii) was registered as a marriage under the Malabar 
Marriage Act, 1896, before the date on which this Act comes into 
force and is subsisting on such date. 

(2) A conjugal union between minors or between a minor 
and a major which would otherwise be a valid marriage under sub- 
section (1) shall not be deemed to be invalid merely on the ground 
that the consent of the guardians or guardian of such minors of 
mingr was not obtained to the union. 

(3) Notice of every marriage contracted on or after the 
date on which this Act comes into force shall be given by such per- 
son, to such authority, in such form and within such time as may 
be prescribed. Failure to give such notice shall be punishable with 
fine which may extend to fifty rupees but such failure shall not 
invalidate the marriage or affect the legal rights of the parties to, 
or the issue of, such marriage., 
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’ 5. (1) During the continuance of a prior marriage which is 
valid under section 4, any marriage contracted by either of the parties 
thereto on or after the date on which this Act comes into force shall 
be void. 


(2) On or after the said date, any marriage contracted by 
a male with a marmmnakkattayi female, during the continuance of a 
prior marriage of such male, shall be void, notwithstanding that his 
personal law permits of polygamy. 


6. A marriage valid under section 4 may be dissolved— 


(a) by a registered instrument of dissolution executed by 
the parties thereto; or 


(b) by an order of dissolution as hereinafter provided: 


Provided that if either or both the parties is or are minors, 
the marriage shall not be dissolved until after the party has become 
a major or both the parties have become majors, as the case may be. 


7. (1) A husband or wife may present a petition for dissolu- 
tion of marriage— 


(+) if the place where the marriage was contracted or the 
respondent has a permanent dwelling or actually and voluntarily 
‘resides or carries on business or personally works for gain, at’ the 
time the petition is presented, is situated within the local limits of 
the jurisdiction of the Court of a District Munsif, in such Court; 


(i) if such place is not situated within the local limits of 
the jurisdiction of the Court of any District Munsif, in the Court 
of the Subordinate Judge or if there is no such Court, in the Court 
of the District Judge, within the local limits of whose jurisdiction 
such place is situated; and 


(ii) if such place is situated within the local limits for the 
time being of the ordinary original civil jurisdiction of the High 
Court of Madras, in the Madras City Civil Court. 

(2) The petition shall specify the place where and the date 
on which the marriage was contracted and if the respondent was a 
minor at the time of the marriage, the name and address of the 
guardian, if any, with whose consent the marriage was contracted. 


8. A copy of such petition shall be served at the expense of 
the petitioner on the respondent. 

9. On the motion of the petitioner made not earlier than six 
months after the service of the copy as aforesaid, if the petition is 
not withdrawn in the meantime, the Court shall, on being satisfied 
after such inquiry as it thinks fit that a marriage which is valid 
under section 4 was contracted between the parties, by order in 
writing declare the marriage dissolved. The dissolution shall take 
effect from the date of such order. 
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10. The provisions in the Code of Civil Procedure, 1908, shall, 
so far as may be, apply to petitions under this Chapter. 


11. No Court shall entertain a suit for restitution of conjugal 
rights between the parties to a marriage valid under section 4. 


12. Nothing contained in this Chapter shall apply to the marri- 
age of any Nambudri woman following the Marumakkattayam law 
of inheritance. 


CHAPTER III. 
MAINTENANCE AND GUARDIANSHIP. 

13. (1) The wife and minor children other than married minor 
daughters under the guardianship of their husbands, shall be entitled 
to be maintained by the husband or the father, as the case may be: 

Provided that the wife shall not be entitled to maintenance from 
the husband if she refuses to live with him without just cause. 

(2) Nothing contained in sub-section (1) shall affect the 
right of any person to maintenance from his or her tarwad or 
tavazhi properties. 

(3) In awarding maintenance under sub-section (1), the 
Court shall have due regard to the means and circumstances of the 
person against and by whom maintenance is claimed and to the 
reasonable wants of the person claiming maintenance. 


14. The husband shall be the guardian of his minor wife in 
respect of her person and property and, subject to the provisions of 


section 15, the father shall be the guardian of his minor children, - 


other than married minor daughters under the guardianship of 
their husbands, in respect of their person and property: 

Provided that such guardianship shall not extend to the right 
and interest of the wife or children in respect of their tarwad or 
tavazhi properties: 

Provided further that nothing contained in this section shall 
apply to a female member of any of the tarwads included in the 
Schedule or her children, where such female member resides in her 
own ‘tarwad house and not with her husband. 


15. The mother shall be the guardian of the person and pro- 
perty of her minor children if their father is dead or the marriage 
of their parents is dissolved. 
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16. Nothing contained in sections 14 and 15 shall be deemed 
to affect the operation of the Guardians and Wards Act, 1890. 


CHAPTER IV. 
INTESTATE SUCCESSION. 


7. A person is deemed to die intestate in respect of all pro- 
perty of which he bas not made a testamentary disposition which 
is capable of taking effect. 

: THsustrattons. 

(i) A has left no will He has died mtestate in respect of the whole of 
his property. 

(ii) A has left a will whereby he has appointed B his executor but the 
will contains no other provisions. A has died intestate jn respect of the 
distribution of his property. 

(iii) A has bequeathed his whole property for an illegal purpose. 4 
hag died intestate in respect of the distribution of his property. 

(iv) A bequeathed Rs, 1,000 to B and Rs. 1,000 to the eldest son of C 
and made no other bequest and died leaving Rs. 2,000. C died before 4 
without ever having had a son. A has died intestate in respect of the dis- 
tribution of Rs 1,000. - 

18. On the death intestate of a marumakkattayi male, his pro- 
perty, which is self-acquired or separate, shall devolve in the order 
and according to the rules contained in sections 19, 20, 21, 22, 23 


and 24. 


19. Where the intestate has left surviving him a child or 
children, or a lineal descendant or descendants in the female line 
through a deceased daughter or daughters, or both, and also his 
mother or a widow or widows or both his mother and a widow or 
widows, the whole of the property shall belong to them. In the 
absence of the mother and widow, the whole of the property shall 
belong to the child or children and such lineal descendant or des- 
cendants; and in the absence of the mother, widow and child, the 
whole of the property shall belong to such lineal descendant or 
descendants. 

20. The distribution of the property among the heirs referred 
to in section 19 shall be made in accordance with the following 
rules :— 

(+) The widow or, if there ig more than one widow, each of 
the widows, shall be entitled to a share equal to that of a child. 

(ii) The mother shall be entitled to a share equal to that of 
a child. 

(iii) Every child (son or daughter) shall be entitled to an 
equal share: ` 

Provided that if a daughter has pre-deceased the intestate, 
the lineal descendants of such daughter in the female line, shall be 
entitled to the share which such daughter would have taken had she 
survived the intestate. 
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(iv) Grandchildren by a deceased daughter, shall be entitled 
in equal shares to what their mother would have taken had she sur- 
vived the intestate: 

Provided that if a granddaughter has pre-deceased the in- 
testate, the lineal descendants of such granddaughter in the female 
line, shall be entitled to the share which such granddaughter would 

_have taken had she survived the intestate. 
(v) In like manner the property shall go to the surviving 
lineal descendants of the intestate in the female line where such 
descendants are in the degree of great-grandchildren or in a more 
remote degree. 

Explanation 1—The descendants of a daughter, daughter’s 
daughter or other female descendant in the female line, shall not 
be entitled to any share in such property if such daughter, daughter’s 
daughter or other descendant is alive at the time of the death of 
the intestate. $ 

Explanation II.—The descendants of a son who has pre-deceased 
the intestate shall not be entitled to any share in such property. 

Tlwstrations 

(1) Z dies intestate leaving two widows A and B, his mother C, a son 
D, a daughter F, a granddaughter F by such daughter, the lmeal descend- 
ants of a deceased daughter G and the lineal descendants of a deceased suu 
H. A, B,C, D and E each gets one-sixth and the lineal descendants of G 
get one-sixth of the property. The granddaughter F and the lineal 
descendants of H do not get any share. 

(2) Z dies intestate leaving no widow or mother, but leaving A a son, 
B a daughter, E and F a grandson and a granddaughter by a deceased 
daughter C, and a granddaughter G by a deceased daughter D and two great 
granddaughters H and J by a deceased daughter of D A and B will each 
be entitled to one-fourth of Z*s property, E and F will each be entitled to 
one-aighth, G will be entitled to one-eighth and H and J each to one- 
sixteenth. G 

(3) Z dies intestate leaving no mother, widow or child, but leavıng 
three grandchildren 4, B and C by a daughter X who has predeceased bhim 
and two grandchildren D and E by a daughter Y who has also pre-deceased 
him. A, B and C will each be entitled to one-sixth, and D and E will each 
be entitled to one-fourth of Z’s property. 

21. Where the intestate has not left surviving him any child 
or lineal descendant in the female line through a deceased daughter 
but has left his mother and a widow or widows, one-half of the 
property shall devolve on his mother and the other half on his widow 
or widows in equal shares. In the absence of a widow, the whole 


of the property shall belong to the mother. 


22. Where the intestate has not left surviving him his mother 
or any child or lineal descendant in the female line through a deceased 
daughter but has left a widow or widows and his mother’s tavazhi, 
one-half of the property shall devolve on his widow or widows and 
the other half on his mother’s tavazhi. In the absence of the 
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mother’s tavazhi, the whole of the property shall belong to the widow 
or widows and in the absence of a widow, the whole of the pro 
shall belong to the mother’s tavazhi. : 


23. Where the intestate has not left surviving him any of the 
heirs mentioned in sections 19, 21 and 22 but has left his father 
and his maternal grandmother’s tavazhi, one-half of the property 
shall devolve on his father and the other half on his maternal grand- 
mother’s tavazhi. In the absence of the maternal grandmother's 
tavazhi, the wholé of the property shall belong to the father and in 
the absence of the father, the whole of the property shall belong to 
the maternal grandmother’s tavarhi. 


24. Where the intestate has not left surviving him any of the 
heirs mentioned im sections 19, 21, 22 and 23 the property shall 
devolve on the tavazhi of his mother’s maternal grandmother or 
on the tavazhi of a more remote female ascendant in the female line, 
the nearer excluding the more remote. 


25. On the death intestate of a marumakkattayi female, her 
property which is self-acquired or separate shall devolve in the order 
and according to the rules contained in sections 26, 27, 28 and 29. 


26. Where the intestate has left surviving her, children or 
lineal descendants in the female line through deceased daughters or 
both, the whole of the property shall belong to them. 

The provisions of clauses (#1), (tv) and (v) of section 20 and 
of Explanations I and II to that section shall apply to the distribu- 
tion of the property among the children and lineal descendants of 
the intestate. 

27. Where the intestate has not left surviving her any child 
or lineal descendant in the female line through a deceased daughter, 
the whole of the property shall devolve on her mother’s tavazhi. 


28. Where the intestate has not left surviving her any os the 
heirs mentioned in sections 26 and 27 but has left her husband and 
her maternal grandmother’s tavazhi, one-half of the property shall 
devolve on her. husband and the other half on her maternal grand- 
mother’s tavazhi. In the absence of the maternal grandmother’s 
tavazhi, the whole of the property shall belong to the husband, and 
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in the absence of the husband, the whole of the property shall belong 
to the maternal grandmother’s tavazhi. 


29. Where the intestate has not left surviving her any of the 
heirs mentioned in sections 26, 27 and 28, the property shall devolve 
on the tavazhi of her mother’s maternal grandmother or on the 
tavazhi of a more remote female ascendant in the female line, the 
nearer excluding the more remote. - 


30. (1) On the death intestate of a male not being a maru- 
makkattayi 
(i) who— 

(a) has, before the date on which this Act comes into 
force, contracted a marriage with a marumakkattayi female which 
is valid under section 4; or 

(b) has contracted on or after such date a marriage with 
a marumakkattayi female which is valid under that section; and 

(4) who has left surviving him by such marriage or 
marriages one or more of the following relations, namely :— 
-(a) a widow or widows, 
(b) children, 
(c) lineal descendants in the female line through 
deceased daughters, 
such relation or relations shall be entitled, if the intestate has also 
left relations who are heirs according to the personal law by which 
he is governed, to one-half of his property which is separate or 
self-acquired and if the intestate has left no euch heirs, to the whole 
of such property: ` 
Provided that the reasonable funeral expenses of the intestate 
shall first be deducted from such separate or self-acquired property. 
-- . (2) The property devolving on the relations referred to in 
sub-clauses (a), (b) and (c) of clause (#) of sub-section (1) shall 
be distributed among them in accordance with the rules contained in 
clauses (i), (ši), (iv) and (v) of section 20 and Explanations I 
and II to that section. ; 
91. (1) The senior major male member among the children 
and other lineal descendants through deceased daughters of the in- 
testate or in the absence of any such male member the widow, or if 
there ig more than one widow, the senior among such widows, shall 
be entitled to possession and management of the property referred 
to in sections 19, 21, 22 and 26 until division is effected. 
‘(2) In the case of the property referred to in section 30, if 
the intestate has. left relations who are heirs according to the per- 
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sonal law by which he is governed, such heirs shall be entitled to 
possession and management of the property until division is effected. 
Š (3) The kamavan of the tavazhi mentioned in sections 23, 
24, 27, 28 and 29 shall be entitled to possession and management of 
the property referred to therein until division is effected. 


CHAPTER V. 


TARWAD AND ITS MANAGEMENT. 

32. The karnavan shall keep true and correct accounts of the 
income and expenditure of the tarwad. The accounts of each year 
shall be available for inspection at the tarwad house by the major 
anandravans once in a year throughout the month of Kanni follow- 
ing such year and any such anandravan may take copies of or 
extracts fram such accounts. 

33. (1) Except for consideration and for tarwad necessity or 
benefit and with the written consent of the majority of the major 
members of the tarwad, no karnavan shall sell immovable property 
of the tarwad or mortgage with possession or lease such property 


- for a period exceeding twelve years. 


(2) No mortgage with possession or lease with premium 
returnable wholly or in part, of any such property executed by 2 
karnavan for a period not exceeding twelve years, shall be valid 
unless such mortgage or lease is for consideration and for tarwad 
necessity or benefit. 

(3) Nothing contained in this section shall be deemed to 
restrict the power of the karnavan to grant, in the usual course of 
management, for a period not exceeding twelve years, any lease 
without premium returnable wholly or in part, or the renewal of an 
existing kanom. 

34. No debt contracted or mortgage without possession exe- 
cuted by a karavan shall bind the tarwad unless the debt is con- 
tracted or the mortgage is executed, for tarwad necessity. 


35. Every member of a tarwad, whether living in the tarwad 
house or not, shall be entitled to maintenance consistent with the 
income and the circumstances of the tarwad. 

36. Any karmavan may by a registered document give up his 
rights as karmavan. J 

37. The provisions of this Chapter shall apply to every tavazhi 
possessing separate properties as if it were a tarwad. 

CHAPTER VI. 
PARTITION. 

38. (1) Any tavazhi represented by the majority of its major 

members may claim to take its share of all the properties of the 
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tarwad over which it has power of disposal and separate from the 
tarwad: 

Provided that no tavazhi shall claim to be divided from the 
tarwad during the lifetime of an ancestress common to such tavazhi 
and to any other tavazhi or tavazhis of the tarwad, except with the 
consent of such ancestress, if she is a member of the tarwad. 

(2) The share obtained by the tavazhi shall be taken by it 
with the incidents of tarwad property. 

Explanation.—For the purposes of this Chapter, a male mem- 
ber of a tarwad or a female member thereof without any living 
child or descendant in the female line, shall be deemed to be a 
tavazhi if he or she has no living female ascendant who is a member 
of the tarwad. 

39. Notwithstanding anything contained in section 38, any 
member of a tarwad who has changed his or her religion may claim 
or be compelled by any other member of the tarwad, to take his 
or her share of all the tarwad properties over which it has power 
of disposal and separate from the tarwad. 

40. (1) In the case referred to in section 38, the tavazhi shall 
be entitled to such share of the tarwad properties as would fall to 
the tavazhi if a division per capita were made among all the members 
of the tarwad then living. 

(2) In the case referred to in section 39, the member who 


claims or is compelled to divide from the tarwad, shall be entitled to 
such share of the tarwad properties as would fall to such member 
if a division Aer capita were made among all the members of the 
tarwad then living. 

41. The provisions of this Chapter shall apply to every tavazhi 
possessing separate properties as if it were a tarwad. 

CHAPTER VII. 
Im PARTIBLE TARWADS, 


42. (1) Every tarwad included in the Schedule shall be an 
impartible tarwad and the provisions of Chapter VI shall not apply 
to such tarwad unless and until it is registered as a partible tarwad. 

(2) Not less than two-thirds of the major members uf a 
tarwad referred to in sub-section (1), may at any time present a 
petition to the Collector for the registration of the tarwad as partible. 

(3) Such petition shall be in such form and contain such 
particulars as may be prescribed. 


(4) If, after giving fotice to all the major members of the 
tarwad and making such inquiry as he deems fit, the Collector is 
satisfied that not less than two-thirds of the major members of the 
tarwad haye signed the petition with their free consent and desire 
the registration of the tarwad as partible, he shall register the tarwad 
as partible. 


~ 


Partition on 
change of 
religion. 


Ascertain- 
ment of 
shares at 
partition. 


Application 
of chapter 
to tavazhis, 


Certain 
tarwards to 
impartible 
unless re- 
gistered as 
partible, 


Registra- 
tion of 
tarwards as 
impartible. 


Cancellation 

of such 

Tegistration. 
t 


Powers of 

Collector to 
take evidenc 
on oath, etc. 


Collector's 
order to be 
final. 


Maintenance 
of register 
by Collector. 


62 THE MADRAS LAW JOURNAL SUPPLEMENT. [2001 oF 1933. 

(5) On such registration, the provisions of Chapter VI shalt 
appły to such tarwad. 

43. (1) Not less than two-thirds of the major members of a 
tarwad may, at any time, present a petition to the Collector for the 
registration of the tarwad as impartible. 

(2) Such petition shall be in such form and contain such 
particulars as may be prescribed. 

(3) If, after giving notice to all the major members of the 
tarwad and making such inquiry as he deems fit, the Collector is 
satisfied that not less than two-thirds of the major members of the 
tarwad have signed the petition with their free consent and desire 
the registration of the tarwad as impartible, he shall register the 
tarwad as impartible. 

(4) On such registration, the provisions of Chapter VI shall 
not apply to such tarwad unless and until the registration is cancelled 
under section 44. 


44. (1) Not less than two-thirds of the major members ot a 
tarwad registered as impartible under section 43 may at any time 
present a petition to the Collector for the cancellation of such 
registration. 

(2) Such petition shall be in such form.and contain such 
particulars as may be prescribed. 

(3) If, after giving notice to all the major members of the 
tarwad and making such inquiry as he deems fit, the Collector is 
satisfied that not less than two-thirds of the major members of the 
tarwad have signed the petition with their free consent and desire 
the cancellation of the registration, he shall cancel such registration. 


45. The Collector shall, for the purposes of this Chapter, have 
the same powers as are vested in a court under the Code of Civil 
Procedure, 1908, when trying a suit, in respect of the following 
matters, namely :— 


(a) enforcing the attendance of any person and examining 
him on oath or affirmation; i 

(b) compelling the production of documents; and 

(c) issuing commissions for the examination of witnesses, 
and amy proceeding before the Collector under this Chapter shall 
be deemed to be a judicial proceeding. 

46. The order of the Collector registering a tarwad as partible 
under section 42 or registering a tarwad as impartible under sec- 
tion 43 or cancelling such registration under section 44, shall be 
final and shall not be questioned in any civil court. 

47. The Collector shall keep a register of all petitions pre- 
sented to him under sections 42, 43-and 44 and of all orders passed 
by him on such petitions and shall, at all reasonable times, allow 
search to be made in such register and shall, on payment of the 
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prescribed fee, give a copy, certified under his hand, of any entry 
therein. ; 
CHAPTER VII. 
MISCELANEOUS. 

48. Where a person bequeaths or makes a gift of any pro- 
perty to, or purchases any property in the name of, his wife alone 
or his wife and one or more of his children by such wife together, 
such property shall, unless a contrary intention appears from the 
will or deed of gift or purchase or from the conduct of the parties, 
be taken as tavazhi property by the wife, her sons and daughters by 
such person and the lineal descendants of such daughters in the 
female line: 


Provided that in the event of partition of the property taking 
place under Chapter VI, the property shall be divided on the stirpital 
principle, the wife being entitled to a share equal to that of a son 
` or daughter. 

49. (1) The Local Government may make rules consistent with 
this Act to carry into effect the purposes thereof. 

(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may provide for— 

(a) all matters expressly required or allowed by this Act 
to be prescribed; and 

(b) the procedure to be followed in respect of applications 
under Chapter VII. 

(3) All rules made under this section shall be published in the 
Fort St. George Gasette and on such publication shall have effect as 
if enacted in this Act. 

50. Nothing contained in this Act shall— 

(a) be deemed to confer any rights on the parties to or the 
issue of any marriage which is dissolved before this Act comes into 
force, or 

(b) be deemed to affect any rule of Marumakattayam law, 
custom or usage, except to the extent expressly laid down in this 
Act. 

THE SCHEDULE. 
[See the second proviso to section 14 and sub-section (1) of section 42.] 
List or Imparrrare TARWADS. 

1. The Zamorin’s family consisting of— 
4a) Puthia Kovilakom situate in Thiruvanoor, Calicut taluk, 

(b) Patinhare Kovilakom situate in Mankay, Calicut taluk, and 
(c) Kizhake Kovilakom situate at Kottakal, Ernad taluk. 

The Chirakal Kovilakom near Cannanore. 

The Nilambur Kovilakom in Nilambur amsam, Ernad taluk. 

The Kizhake Kovilakom of the Kottayam Raja’s family, Kottayam 


The Thekke Kovilakom of the Kottayam Raja’s family, Kottayam 


Construc- 
tion of 
bequests, 
gifts, etc., 
to wife or 
wife and 
children 


Rules. 


Savings. 


t 


Short title. 


Insertion 
of new 
section 
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XIV of 
1920. 
Public 
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XIV of 
1920. 
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6. The Patinhare Kovilakom of Kottayam Raja’s family in Kottayam 


7. Ayancheri Kovilakom in Purameri amsam, Kurumbranad taluk. 

8. The Edavalath Kovilakom in Purameri amsam, Kurumbranad taluk. 

9. The Ayiranazhi Kovilakom of the Walluvanad Raja’s family in the 
Walluvanad taluk. 

10 The Kadannamana Kovilakom of the Walluyanad Raja’s family in 
the Walluvanad taluk. 

11. The Mankada Kovilakom of the Walluvanad Raja’s family in the 
Walluvanad taluk. 

12. The Aripura Kovilakom of the Walluvanad Raja’s family in the 
Walluvanad taluk. 

13. The tarwad from which the Kuthiravattath Nair attains stanom, 
situate in Pulapatta amsam, Walluvanad taluk. 

14. The tarwad from which the Punnathur Raja attains stanom in 
Kottapadi amsam, Ponnani taluk. 

` 15 The Venganad Kovilakom of the Venganad or of Kollengode Valia 

Nambidi 

16. The Mayapadi Raja’s family of Kasargod taluk 

17. The Neleswar Raja’s family of Kasargod taluk 


THE MADRAS LOCAL BOARDS (FOURTH 
AMENDMENT) ACT, 1933. 





Act No XXIII or 1933. 

(Received the assent of the Governor on the 5th September, 1933 

and of the Governor-General on the 9th October, 1933.) - 

An Act further to amend the Madras Local Boards Act, 1920, 
for a certain purpose. . 

WHEREAS it is expedient further to amend the Madras Local 
Boards Act, 1920, for the purpose hereinafter appearing ; 

AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this Act; 

It is hereby enacted as follows :— 

1. This Act may be called Tse Mapvras Locat Boarps 
(FOURTH AMENDMENT) ACT, 1933. 

2. After section 126 of the Madras Local Boards Act, 1920 
(hereinafter referred to as the said Act), the following section shall 
be inserted, namely :— 


“126A.—All wells, tanks, reservoirs and waterways referred 
to in section 126 when maintained by a panchayat shall be open to 
use and enjoyment by persons of whatever caste or creed.” 

3. In Schedule VIII to the said Act, after the items relating 
to section 125, the following item shall be inserted, namely :— 


126-A Obstructing a person in the use and enjoy- ` One hundred 
ment of a well, tank, reservoir or waterway rupees. 
referred to in section 126-A.. 


